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chkard (1 L D -146); overruled 6. L D

. FargoNo. g’ Lode Clarms @7 L. D 404), modlﬁed ’
48 Lus D 128,

¥ébes, James: H: (37 L D. 210), overruled 4yl

‘L. D. 183
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25°L. D 351, )

“Fette v. Chrrstlensen (29 L D 710), overruled 34

St L D167, g

- Fish, Mary: (10 L.. D 606), modlﬁed 13 L D511,

Fisher . Héirs’ of i Rule (421, D 62 64), vacated
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Fiteh p. Sioux City and Paclﬁe R. R Co (216 L
“'and R. 184); overruled, 17 L. D. 43. :

Fleming v Bowe (13 L. ‘D "8), overruled 23 L

LD, 17500

Flonda, State ot (17 L D 35.)), reversed 19 L D.
76, ‘

- Florida State of (47 . D. 925 93), overruled S0 far‘
- &5'in confliet, 51 L. D. 201 .

Florida Mesa Dxtch Co. (14 LD, 265), overruled 5
27 L. D, 421,

; Hoge e al (18 Li D 81), overruled .

Fiorida’ Railway and Navrgatwn Co. ». Mdler (3 |-

-L. D. 324), modrﬁed 6 L D 716 overruled 9
Ly D287, o
Forgeot Margaret (7 L D 280), overruled 10 L.
D, 629,
Fort: Bmse *Hay Reservatlon (6 L D 16), over-
. -ruled, 27 L. D. 505. - - .
" Freeman, Flossre (4(] L. D, 106), overruled 41 L |
‘D, 63 LN
',Freemauu Texas Paclﬁc R. R Co (2L D 550)
- gverruled; 7L, D. 18,
Fry, Srlas Ay (45 L. D 20); modrﬁed 51 L D 581,

. Galhher, Mane 8 G 1.0 57), overruled 1 Lv )

1T

Gallup v, Northern Pacific Ry Co. (unpubhshed),
overruled so far as in conflict, 47 L. D. 304,

" Gérlis o Borin-(21 T D: 542); see:39 L. D, 162, a5

Garrett, Joshua 2 C L 0. 1005), overruled 5 L'
‘D, 158 Sl ;
Garvey 7, Tuxska (41 L. D 510), modlﬁed 43 L
o WD} 229 R : . ni
" Gates 2. Caleorma and ‘Oregon R R. Oo.'
10, 150)ioverruled, 1L, D836 :
Gauger, Henry (10 L D. 221), overruled 24 L
<D,I8L:*
"Gohrman v, Ford @® C L. 0. 6); overruled\4 L
D580 i
Golden Ohref “A” Placer Olarm (35 L. D 557),
modified; 37 L. D, 250, . *
_Goldstein v, Jdneau Town Slte (23 L. D. 417) va-
" cated, 31 L. D..88. .
Gotebo Town Site’ v, Jones (35L D. 18) modrﬁed
37 L. D. 56(] P
“Gowdy . - Connell (27 L D 56); vaeated 28 L
© D, 240, i
. Gowdy.o. lebert (19L D. 17 overruled 26L D.
AB3.,
Gowdy et al v Krsmet Gold Mmmg Co (22 L.D.
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2
"Halvorson, Halfor K (39 L D 456), overruled :

Gramplan Lode @ L. D. 544), overruled 25 L. D
495, : : i
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’ Gregg el alv State of Colorado (15-L. D 151), modx- o

ﬁed 30L D 310: I
Qrinnell 'v;; Southern Pacrﬁc R R Co (22 L D,
438);. Vacated 28 L. D. 489. )
*Grouud Hog Lode.v. ‘Parole;and : Mormng Star
Lodes (8 1. D. 430), overruled 34 L. D 568
(SeeR R Rousseau 47-1.. D..590:) . :

Guidnoy, Alcide (8 C. L. 0. 157; overruled ~40\

L:D.399. .

Gulf and Ship Klend R. B, Co. (16 L EAPNE

modrﬁed 19L D, 534. . 7 G
Gustarson, Olof (45 L. D 456), modrﬁed 46 L D

41 157D 505,
Handsbrough Henry C. (5 L D 155), overruled
Y29 D59,
Hardes, D, C. (7 L. D. 1), overruled 29L N .
Hardeev “United States (8 L. D. 391 16 L D 499);
overruled 29 L. D. 698 .
Hardin, James A. (IOL ‘D, 313), revoked 14"L D
233.
Hg.rrrs, James G (28L D 90),

verruled 39L D

Harrlson, Luther (¢} L D 179), overmled 17 L ‘D
916, :

Hamson, W R. (19 I Dv 299), overruled 33 L D
5539 - :

“o(Seg 49 L, D418 - v U
Hastings and Dakota Ry. C Chrlsteuson et al
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Hayden 2, Jamlson (24 L D 403), vacated 26 L D
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He1lman ?. Sy’verson (15 L D 184),
L D119 )
Heinzman et al. v. Letroadec s Heus et al. (28 1. D.
497), overruled '38 L. D 253, :

overruled 22

Herrs of Davxs (40 L D. 573), overruled 46 L D :
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Hexrs of Phlllp Mulnix (33 L. D 331), overruled
B LD 532. -
*Heirs of Stevenson . Cunnmgham (32 L D,
650) modlﬁed 41 L D. 119, (See 43 L. D. 196.)
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- overruled; 38 L. D. 253.
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LD, g2l
Henderson, John W. (40 L..D. 518), ‘vacated, 43
L. D106, (See 44 L. D. 112, and49L D, 484.)
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' ‘Herman v: Chase et al. (37 L. D 590) overruled 43

1. D, 246.

Hemck Wallace H. (24 L D 23), overruled 25

L. D.113.

Hess, -Hoy, Asslgnee (46 L. D 421), overruled 51

L. D, 287,
chkey, M. A., etal. (3 L. D. 83), modlﬁed
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- Hindman, Ada 1. (42 L.D. 327), vacated. in part
431, D 1oL
Hoglund Svan (42 L D 405); vacated 43 L, D.
538, : .

Hart v. Cox (42 1. D. 592), vacated 260 U. 8,427,



TABLE: OF‘, :OV‘ERR,ULED' AND MODIFIEDv CAS}E‘S‘V

Holden, Thomeas. A:: (16 L. D.- 493), overruled 29
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568); overruled so far as in couﬂlct 47 L. D. 590,
Hon v. Martmas (41 L. D. 119), modlﬁed 43 L. D:
197,

Hooper, Henry ; (6 L ‘D. 624), modrﬁed 9 L D
86, 284,

Housman, Peter A C @7 L D '859); modlﬁed 48
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" Howard ». Northern Pacific R. R, Co. (23L D 6),
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verruled 6 L D
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L. D. 528),ove1"ru]ed 43 Lo D:3ir
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464,
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L. L. 805); overruled, 18.L: D, 10L:- "

ng ». Eastern Oregon Lahd Co @3 L. D. 579),
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Kiser . Keech (17 L D 25), overruled 23 L b.
119.

. Knight;, Albert B soefal) (30 L D 224), overruled
31 L. D. 64.

Knight 2. Heirs of nght (39 L..Du 362, 491' 40
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., 0.:50); overruled, 1 L. D 362

Kolberg, Peter F. (37 L D 453)), overruled, 43
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Krigbaum, James T 12: L D 617), overruled 26
L. D. 448:

Lackawanna Placer Clarm (36 L D.3 ),' overruled '
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Lamb ». Cllery (10:L. D 528), overruled 32 L D :
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‘Largent, Edward B o et all (13 L. D 397), over-‘

i -ruled; 42 L. D 321,00,

Larson, Syvert (40 L D 69), overruled 43 L D
242,
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(3.C. L. 0..10); overruled;.14. L. D, 278,

Las Vegas Grant (13 L. D. 646; 15 1. D. 58), re-
voked, 27 L. D. 683: e

‘Laughlm, .{&lleu @1 L. D. 256), overruled 41 L D.-
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Laughlin o. Martm (18 L D. 11’1), modlﬁed, 21
L.Did0r oot

Law v. State of Utah (29 L Dl 623), overruled 47
L. D350 rr o innnel o .

‘Lemimons, LawsonH (19 L D. 37), overruled 26‘ g
L.D. 389 -

Leonard, Sarah (1 L D 41), overruled 16 L D

- 464,

Lmdberg, Antia C (3 L. D 95), modrﬁed 4L D
299, -

Lmdermen ». Wait (6 L D 689), overruled 13
L.D.459.- .
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41), overruled, 41 L. D. 284, (See 43.L. D.:536)
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Lock Lode (6 L D. 105), overruled 26L D 123

Lockwood;" “Francis A’ 2(20°L.; D. 361); modrﬁed 21
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L.onergan: v.. Shockley: (33 L. D 238), overruled 34
L.D. 314; 36 L. D. 189.

) Lomslaua, State of (8. L. Dv 126) modified; 9 L D.

157.

Louisiana, State 01‘ (24 L. D 231),_vacated 26
L.D.5 :

Louisiana, Stdte of (47 L D 366), overruled S0 far
as in‘conflict, 511120l ot

Louisiana, State of 48'L. D. 201), overru_led 50. far
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Lucy B. Hussey Lode (5 L D. 93), overruled 25
L. D. 495,

:Luton, James W. (34 L D 468), overruled 35
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Lyman, Mary 0. (24 L D 493), overruled 43
L. D.221.

‘Lynch Patrick. (7 L D 33), overruled 13 L: D.
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Madigan, ‘Thomas’ (8 L D 188), overruled 27
L.D.448, -~ o

Maginnis, Charles P. (31 L D 222), overruled 33
L.D. 399. L

Magmms, Jolm S. (32 L. D 14), modrﬁed 42
L.D. 472

Mabher, John M. (34 L.D. 342),mod1ﬁed 42 L. D.
472, .

- Mahoney,” Tlmothy 41 L D 129), overruled 42

L. D. 313.
Makela, Charles’ (46 L D. 509), exteuded 49 L D
244.. B .
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Makemson ¢, Snider’s Herrs (22 L. 'D. 511), over-

., ruled, 32 L, D. 650.. -

Malone Land and Water Co {41 L D 138), over-

. tuleéd in'part, 43 L. D. 110; .

Maney, John J. (35 L.D. 250), mod1ﬁed 48 L.D.
153, -

Maple, Frzmk (37 L D 107), overruled 43 Li; D
181. !

Martin 2. Patnck (41 L D 284), overruled 43
S LD, 536 : o

Mason ». Cromwell (24 L. D. 248); vacated 26

< L. D.'369x :
Masten, E. C. (22L D. 337), overruled 25 L D
111,
Mather et al. ». Hackley’s Herrs 15 L D 487),
vacated, 19 L, D. 48, - -
-Maughan, George W (1 L. D. 25), overruled
T L.Do 94,
. Maxwell and Sangre de Cnsto Land- Grauts (46
I D.301); modified, 48 L. D, -88. G
MeCalla v.- Acker (29 L. D, 203), vacated 30 L D.
277,
McCornick, William 8. (41L D 661, 666),vacated
43 L. D.429. .
*McCraney . Heirs of Heyes (33 L. D..21); over-
raled, 41L. D, 119, (See43 L. 1. 196.)
MeceDonald, Roy, et al (34 L.D. 21), overruled 37
L: D285 -
*McDonogh  School” Fund (1t L ‘D. 378), over-
riled, 30L D: 616. - (See'35 L. D. 399.)
* MeFadden et el. . Mountain View Mining and
7 Milling-Co. (26 L. D 530); vacated, 27 1. D. 358.

MeGee, Edward D.. (17 L. 'D. 285); overmled 29 -

1..D. 166.

Medrann, Owen (5 L. D. 10); overruled, 24: L D

- 802, .

MecGregory Oarl (37-L.. D. 693); overruled 38 L D.
148, A

McKernan o, Bailey: (16 . L. D 368), overruled.
17 L D. 404, e

*McKittrick Oil Co..v. Southern Paclﬁo R R. Co
@37 L. D. 243), overruled 40 L. D. 528. (See
42 L. D. 317) '

McNamara et al. 2. State of California (17 L. D
296); overruled, 22 .. D. 666.

MecPeek v. Sulhvan et al @5 L D 281);. overruled,
36 L. D.26i:

*Mee ». Hughart ef al. (23 L. D. 455); vacated,
L. D. 200. - In‘éffect: reinstated; 44 L. D. 414, 487;
46 L. D. 434 48 L D 195 346, 348; 49 L. D. 260,
662, £

*Meeboer o Helrs ot' Schut (35 L. D 335), over- |

‘raled, 41 L. D. 119, .(See’d3 L. D. 196.)

‘Metcer ». Buford: Towansite (85 L. D. 119); over-

-~ ruled, 35 L., D. 649.
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225.

- Mlller, Edme (35L D. 411), overru]ed 43L D
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Mlller v Sebastlan (19 L. D 288); overruled 26
1. D. 448,

Miider and North Side R. “R. Co. 86 L. D. 488),
overruled, 40 L. D. 187.

Milton et al. v."Lamb (22 L. D 339), overruled
25 L. D: 550.

Milwatikee; Lake Shore and: Western Ry. Co (12

L. D. 79); overruled, 20 L. D. 112,
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Miner v.: Marmtt et-al. (2 L D. 709); modlﬂed 28
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77); no longer followed, 50 L. D. 359: N
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- 495, )

Moore, Cherles H. (16 L. D.-204);: overruJed* 27 -
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Morgan i Rowland (37 L. D. ‘90); overru]ed 37
L. D. 618.
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L. D.360. -
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Northern Pacific R: R.Co. (20 L. D. 191),mod1ﬁed
22°L. D..224; overruled, 29 L. D. 550. .
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Pennock Belle L, (42 L. D. 315); vacated, 43 L D
66.

¢ overraléd so-far as in conflict, 47 L. D\ 3

Phebus, Clayton (48 L. D. 128); overruled so l‘ar as’

in"contlict, 50 L. D. 281.
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Rebel Lode (12.L.. D, 683), overruled .20' L, D 204;
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'DECISIONS;,; i

THE PUBLIO LANDS

STOCK RAISING HOMESTEADS—-—-AGT OF DEGEMBER 29 1916

INSTRUCTIONS

[Gn-cular No. 523]

[Reprmt of: regulatlons of- December 14, 1921 (48 L. D 485), Wlth amendh
.ments of ‘September: 9, 1922, Circular. 846 -(49 L. D..266) ; February 18,: 1922,
-Circular 810 (48 L. D. 454) ; March 30, 1923, Glrcular 886 (49 L. D. 506):
Hebruatry 1, 1924, ‘Circular 912" (50 L. D.260); February 2, 1924, Olreular'913
(50 L D. 261), and July 19 1924 Cireular’ 952 (50: L D 580)] .

DEPARTMLNT oF THE IN'lERIOR; AP
GENERAL Laxp Orrice, .. .
Wasﬁmgton, D 0 J amuary 25 1925

RRGISTERS AND RECEIV’ERS, S T
Unirep Stares Lano Owprons: - - 0
The following:instructions: are:issued under: the provisions of
the act of December 29, 1916, relating to stock-raising homesteads
- as-amended by the act- of October’ 95,1918 (40° Stat. 1016), act of
- September 29, 1919 (41" Stat. 287), act of Malch 4 1923 (42 Stat
: 1445), and the act of June 6; 1924 (43 Stat 469)

WHAT LANDS: SUBJECT TO: ACT

1. The Secrptary of the Tnterior is authomzed pursuant to appll—
cation or otherwise; to designate unreserved pubhc lands: in any ot
the public-land States, but’ ot in Alaska, as. ¥ stock-raising lands.”
This -includes ceded Indian lands, unless er r;es therefor are lim-
ited to a smaller area by:the acts governing their: “appropriation;
but it does not include’lands in. national’ forests From. time tq time’
: hsts of land thus designated will be sent to the registers and receivers
in the districts wherein the land is situated, and they will be advrqed
of the dates when the designations become eﬁectlve e
D The lands, to be desmnated are those the, surface of whlch 1s,‘ in
the opinion ‘of the Secretary of the Ingerior,. chleﬂy valuable. for -
“grazing and raising forage crops, which do not contain merchantable -
timber, are not susceptible of 1rr1g9t10n from any known source of
_- water supply, and are of such character that 640 acres are reasonably -
_required to. su]gport a family. . The classificition will be made, so -
far as practica le, to. exclude lands that are not chiefly valuable for
grazing- and raising forage crops, either because too valuable- for
~ such use or too poor for such use. Lands: which are capable of pro-
ducing valuable crops of grain or other food: cereal or fruit are not
subject to designation, bemg, if-otherwise subject to entry, disposable
under: the 160-acre or 320-acre homestead law, according to their char- -
acter. No tract may be designated which, contains a water hole, or
- other body of water, needed or used by the public for watering pur-
poses, and such tracts may be reserved by the President and:kept
_open to the public use under rules. -prescribed by the Secretary. of the .
Interior. Whether the land will or will not support a family is not
guaranteed in any manner by the de31gnat10n of the land as sub]ect
40210°—25--voL 51——1 ) B
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* to this act. The homesteader himoself must take the burden of ac-

cepting the land debwnated as of & chal acter that meets the require-

ments of the law: =~

~ Even though designated under the stock raising act, lands within

the hmlts oi petroleum reserves are not subject to entry under this

acti: .
FEES l\ND COMMISSIONS

3. The. fee and commissions on a,ll entries under this act are cal- -
_culated on the same basis as other entries. For a tract of less than -
81-acres the fee is:$5; and for that area or more-it-is $10. - The com-
missions; ‘both' on makmg ‘the entry and on submitting final proof,
-amount to & per cent, on the: Govelnment price, ($1. 95, or $2:50 per
iere, as the case may be)-of the land.in:Arizona; Californid, Colo-
rado, Idaho, Montana, Nevada, New Mexmo, Oregon, Utah, "Wash- -
“ington, and Wyorning, and to’ 2 per-cent in the other States. For -
example; on an‘entry for 640 acres in Washington, not within granted
‘railroad limits; and ‘therefore: $1.25 land, the payment on making
entry would be $34 and on submitting: proof would be $24, in addltlon
to testlmony fees and pubhca’mon tees pay'lble toa newspapel A

QUALIFICATIONS FOR ENTRYMEN

(a) Any pelson quahﬁed under the general Jaws to. make home-
) stead .entry.. (that ds,. who. has. not. exercised his: rlo'ht or who is
entitled to restoration:of his right under general prov1510ns of law)
may make a stock-raising homestead entry- for not exceedlng 640
acres of unappropriated unreserved: surveyed land, in reasonably
compact form, which has been designated by the Secretary as above
- indicated.’ No rights -can’be ‘acquired by an’application for unsur-
veyed laiid’; but where'a tract of unsurveyed land has been designited
a settlervent tight on not more'than 640 acres may be estabhshed and
mamtamed if ‘the boundaries-are plainly marked ox ‘the ground.” :
- (B) Aperson ‘otherwise qualified who has partially éxhausted lus
right under- the homestead Taws other than this act, securing title to
a'tract of land; i ent1t1ed to make an original: entrV under the stock
raising #ct for such an ares as will not, with ‘said tract, make up
more than 640 acres ;'and the distance Betwesn the two'tr acts involved
is immaterial. © To’ 1llustrate, if he has a’ patented entry’ covering:120-
acres he may make original stock-raising’ entry for as much as 520
geres; if his patented entry covers 240 acres-of land’ désignated tinder
 the’ enlarcred homestead act, he'is'still a.qualified entrym‘m unde1 that -
get and ‘s, therefore, entitled to enter under the stock:raising act as -
inuch as 400 acres: if he has entered 160 acres of Tand not deS]gnated«
under the enlarged homestead act, he may file petition “for its desig-
n dthl‘l ‘ther eunder, and his right t6'make or’ glnal stock ralsmo entry
bé‘contingent on deswnatmn agdndicated.
“(¢)- A pérson ' who has' perfected, or has' penduw ‘an entry ‘or

entries initiated sinde August 30, 1890 under the desert land, timber

and stone or preeuiption Taws for 320 dcres in the aggregaﬁe 18 'dis-
qualified from making any kind of entry under this act.” If he made

enitéies under said laws for not more than 160 acres they do not affect -

his right uiider thls act.  If“He has entered under the desert-land,
 timber 4 Stoneé, or préemption laws more-than 160 ‘acres but ap-
proxnnately 40 acres less than 320 acres, he s ent1ﬂed to make an
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or1g1na1 oT+an: add1t101nl entry under this. act but the tract entel il

hereunder. (which in:no ¢ase-must exceed apprommately 640 acres);

together with the land .entered. under: the. other laws mentioned; and

his: prior uncanceled hiomestead:-entry:or ertries, if- any, must: not

- aggregate more than 800 acres: . In other words, a person who s

- qualified- to. make an original or an additional homestead! entry under,

~“i-of all entrie

other: laws for.as:much as approximately. 40.acres can: enter here:
under such anamount.of land as ‘will; with: the: area:theretofore
~entered. under the homestead laws, not. exceed 640 acres; but: the total
nder: the. -agricultural public land laws. (i-6., . timber
t;lanvd preemptmn, and homestead) amus texceed

‘and stone, dese
: 800"&01"65 .

5 Wlth respect to comp‘lctness 7o’ entry," nor any - ¢laim com-
_ prising an original entry and an additional entry’ undér ‘this ‘act;
“shall entirely surround: an unftpproprlated tract: of public’ ‘land; nor
~shall it have 'an extreme length ‘of miore ‘than' 2 rhiles if thele be :

which in the claim would redice such length: ‘Anadditional 1ty
may not include an 1ncont1guous tract 1f there'is vacant unréserved
~ land ‘of 'the - proper: character: available contigtious 6" the original
;tract It 'there is not sufficientJand thus avallable, two or more in: -
. contiguous tracts of designated Tand within & radius of 20 miles’ may
~be entered if in reasonably compact form, but-an applicant will ot
be ‘permitted-to include s third tract in hisentry whlle”léa'ving un--
. entered aAny ° part of & second; nor-a fouirth while leaving: A,nte‘red,
- dny: part ‘of -a‘third; ete. In other’ words, ai’ original
- -tional entry may embrace two or*more incontignous. tracts, but not
. more than one of thetracts: may ‘have: ad]ommor it vacant land of the ;
character’contemplated ‘by the ‘stock raising” aet. The’ apphcant 18

at liberty to-file ‘an affidavit, corroborated tB;y two witnesses, to ‘the = -

effect’ that: land-“which shiould" otherwise be ‘included:in 'his apphca— :
‘tion but which is ‘omitted therefrom’is not ‘of the charadter contem-
plated by ‘the act, and all faets ‘upon’ Whlch that alletmtmn is° based
should be fully set forth thereln o e

ADDI’I‘IONAL ENTRIES WI’I"H.IN 20 MILES

. :‘ralsmg‘ entry1
' d1t10na1 1§ not quahﬁedfto’make a séction§ ad
though' he has not obtained. the maxnnum a' N
stock raising law. . * e G
“An’y ‘person. otherii
g nder the st

; quali ed hen‘_m‘x]ﬂ g an or1g1nal ‘
I 'raising homestead act, is"unable to secure the
19 ermitted by reason of‘ad]omlnglands or lands wlthln'
~a’radius of 20 miles from ‘the ‘lands’ originally. entered. - being:
served or covered by .prior, ﬁhngs or entries. may, if the, resery :
A be acated or 1f the 111tervemng ﬁhnos and entrles be Cftncelcd as.
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‘the result; of relmqulshment ‘contest, or: otherw1se, be' permltted 0
enlarge: his ‘original<entry, through': amendment or by the ‘filing of
additional ‘entry:of designated lands within ‘a’ radius of 20 miles
from the tract originally entered; makmg up, W1th h1s ﬁrst entry,

~ an area of mot more than 640acres. =~

“T£ he applies for land which is 1ncont1<ruous to the 01’10‘1113,1 entry :
he must furnish-an-affidavit-that there 18 no unapproprlated an-

. reserved. land: contlo'uous therelo -of ‘the chardcter ‘deseribed in' the
act otherthan that fo; which he- apphes, howeyer, thls affidavit

will not.’be necessary.
“vacant eontignous+land. - Thersame limitation as'to’ compactness of.
form will be enforced as w1th respect to original entries as-specified
‘in paragraph 5 hereof. " Tt'is 1mmater1a1 ‘whether a person applying

foyour: records shiow that ﬁhere 4§10 ‘other: <

for additional entry under this prov151on of the law resui&s upon - ’

or-owns, the:land first entered:. .. -
. An application for addltlonal entry not supported by an omdlnal
: entry or by an:application for original entry allowable. in. Whole or
o in p‘ut at. the fime of filing will be- rejected unless the original appli-
cation:is for second entry. and. 1s accompwmed by -a second . entry
showmo in which case.action in.the matter will be suspended. pend-
ing.. determmatlon of the applicant’s second - entry qualifications. -
I the original second entry .application-is.allewed in whole or«in -
~ part, the. addltlonal apphcatlon Wlll be, conmdered otherw1se 1t W111 o
be’ 1e]eeted ~ :
A marrled Wom ¥
8 oflth stock raising: act;; prov1ded Ter husband is’not-holding an

- the required,improvements: and use of the land for raising - stock
and forage crops for not less than three; years, must be shown.. -1
. .“Where an original or ‘additional entry: is made. under: the Ueneral
homestead law or.the enlarged - homestead act. for land which at date
of ﬁhng application; to, malke. entry was-enterable under;the stock
raising act and. the homesteader finds - the physical condition of the
land such that he can not comply with the cultivation reguiréments
he will not be granted a reduction in ‘the requlred area of cultivation.
- In such cases’ the homesteader should  file application for change of -
the character of the entry to one under the stock raising act, showing
‘therein’ the Thong ‘1apt' blhty of ‘the land, for: cul’mvatlon that. the
“Jand < ‘not,_contain any’w er ho 's, or other body of: Water 3
: g purposes, and his :
servation. to: the Umted‘

‘entry, three years’ .actual, residence: thereon, together ith

' 1_0 ‘the entry" ] subje ,
-States of all coal and other ‘minerals. in
right to prospect for, mine, and remove the: same. "‘he apphwtlon
of the entryman should be. in affidavit form, and the showmfr therein’ -
cter of the la d- sh’ ld be corroborated by the affi-
dav1ts of tw witnesses. - o
Even ‘though a person has ‘two pendmg or perfected homestead
entries, he may mnevertheless make an additional entry. under. the
proviso to section 3, prowded all the othier lands involved lie within .
20 miles of the -tract first ‘entered. Where proof has. been ‘sub-
mitted on the. orlglpal entry, the person may. thake an. additional
entry for land contiguous thereto, or within 20 miles, under section
5 of the act prov1ded he stl 0wns and resnies upon the orlgmal

ma, _make an addltlonal entry under sectlon e

entry... Tequiring. residence. - In .order ‘to. perfect such -

nd, tovether “with the - .
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tract. %(See par 9 asito method of perfectmg tltle to-an. entry under
said:section. )
A person whose rlght has been restored by a second entry ackis
in the pos1t1on of never having made a. homestead entry \

PROOFS ON ABOVE ENTRIES

7 The entr1es helelnbefore explamed may be perfected by proofs
" submitted -within five years after their. dates on a showing of com:.
pliance with the provisions of the three year law (act of June 6,
1912, 837 Stat...123); except.that: expenditures: for: unprovements
: must be shown. in lieu-of the ctiltivation. required by that act. . The

- entryman must. show that-he hagactually used the land for raising g

stock and forage crops:for not: less than three years; and that he has
made pelmanent improvements upon the land, having an agg 1egate
~value of not less than $1.25 per acre,. and tendan’ to increase -the
“value of the land for stock-raising purposes; and. “at least one: ~half’
of the improvements must. be. placed. upon ‘the. tlact w1th1n three
years after the date of the entry- - . L
-~ As to residence, thlS must be. contlnued for three years, sub3ect
to the privilege of a five months’ absence in each year; divisible into
two periods;. 1t desired; but credit on the residence period.on. account
of military service durlng time .of war will be.allowed as on other
homestead entries; where an entry has been made,; additional to- a
pending entry, ‘or "to. a_perfected entry, for a.tract, still .owned. by
the claimant; the residence may be had:.on either. of the tracts: in:
volved for three years after the additional is allowed; or becomes -
allowable. In other cases such residence must be on the land addi-
- tionally entered.. It must appear at the:time of proof that there is
- .then a habitable: house on the land;:but i 1 not. be counted in
~ estimating the value of the permanent. ements requlred to. be
~placed on’ the tract, as above stated.’ “Tf the entry comprises two
_11011cont10uous tracts, ‘the, 1es1dence ma.y‘be on 'either.
Where satlsfactory final proof is receéived 1nv01v1ng severa,l home-
~stead: entries and one or.more of the. _entries involved is under the -
stock Taising act, separate final cert1ﬁcate covering the stock raising
entry or. entrles W111 be. 1ssued in, accordance with Clrcula.l No. 917

ADDITIONAL ENTRIES BEFORE PROOF St s s

8 (a) Under section 4 of the act any person. havmg a homestead
entry for land which shall have been désignated under this act, upon
which he has not submitted. final proof, may make ‘entry o con--
tigtious designated lands, ‘which; with ‘the ‘area ‘of his original entry,
shall’ not “exceed 640 acres; if there is’not sufficient vacant unre-
served land of the proper character ad]ommg his: pending claim
' unapphed for by any ‘other person; he mdy ‘make up the deﬁc1ency
by entering oné or moré other tracts Tying within a .radlus of 20

milés from said ‘claim; but, the rul 0t ‘co i ctness" spe fied in parg-

graph's hereof must be complied wi h '
One’ holding an entry under section’

‘01 ‘the enlarged-homestead i

- act upon Whlch residence is required, or an’ additional entry under -

section 6 of act of March 2; 1889 (25 Stat 854), may thake an‘addi-
tional entry, under ‘this sect10n ‘for such an area of designated land’
as' when added to thé area in the former entries will not exceed 640
acres, regardless of whether or not the Tand i in‘the or 1g1nal perfected
entry may be deswnated under the stock rajsing act
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© Section 2:of the act of March-4, 1923 (42 Stat. 1445Y; provides‘that
a person who made a homestead entry for 160 acres or' less-of*land
in a mational forest ‘which is of thé character contemplated by ‘the
stock-raising act; who has notsubmitted final proof upon his exist-
ing entry, may make an additional entry. under this section of the act
for such an area not in a national forest and within a radius of 20

miles from'the original entry as, when added to the area of the orig- '

“inal entry;will not exceed 640 acres..- = v L nT
" (B): On>submissionof proof ‘on' the additional ‘entry, claimant--
must show: Tesidenceson one-of the: traets'to the extent ordinarily
required, 'k ill be-entitled to credit for residence on the original .
*tract-before or-after theidate of theradditional entryshe mustialso- -
 show improvements-on the additional traét or tracts to:the valuerof
$1.95 for each .acre thereot.: Proofron the additional ‘entry ‘may be
_submitted within five years after its allowvance, when the requisite
icsidence can’ be shown, but not before submission:of -proof on'the -
‘griginal.. - Proof:on the original entry must be submitted: under the
~ provisions of the law pursuant to which it ‘was miade, -and ‘within its
lite; 'as limitedthereby; but; subjeet to: that :condition, one: proof
may be submitted on the two entries-jointly. = wosm it o

7

i Phe marridge of ‘a'woman does not disqualify ‘h'er{frt)m"m‘zik'i‘ng- an’
- additional entry under this section; and husband and wife:may make
entries thereunder; additional:to ‘their respective pending entries, if

an election as toresidence on-one of the original entries, as provided
bsyi the act of April 671914 (38 Stat. 312), as amended by ‘act -of
Mareh 1, 1921 (41 Stat. 1193), has been accepted. © * 0 o
./ ADDITIONAL ENTRIES AFTER PROOF. .

“(4) " Uner seetioii5 of this act any Person who has subi

g ‘
aws for land «désig- -

~ final proof ‘on an entry under the homestead 1
nated under this‘a¢t, who owns ‘and Tesides upon said lan

“lands so designated contiguous: thereto, which, with the area of his
original entry shall not exceed 640 acres; the entry may be made
to cover land incontiguous to the original claim, in whole or in part,

" vinder the same rules set forth in paragraph 5 hereof. =~ .

" Section 2 of the act-of March 4, 1923 (42 Stat. 1445), provides that
a person who madé a homestead entry. for 160 acres.or less of land
in_a national forest which is of the character contemplated by the
stock raising act, who has submitted final pro .and “who owns and
resides upon sajd honiestead eniry, may make an additional entry
for such an. area outside of a national forest ‘and within 20, miles
of thé perfected entry as, when added to the area of the ofiginal
entry, will not exceéd 640 acres. . . . 0T
-~ One who perfected an entry. by residence thereon, under section 7
of the enlarged

) ved homestead act or section 6 of the ‘act of March 2,

1889 (25 Stat. 854), and who owns and resides on the land thus ac-

~quired, may niake an additional entry hereunder for such ‘an-area

_of designated land as when added to the avea in the former entries

- Will'not sxceed 640 acres, regardless of whether or not the land in
e énty d may be designated under-the stock, raising -

the entry first perfected may be desi
act. . However, the entry last perfected must be so designated, .
" 'Tf the applicant does not own his last entry perfected by residence

thereon or owns same and does not reside thereon; he is-not qualified
to make additional entry under thissection.. . . .~ - N

d land, may enter -
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+Ohe -who has made an: additional entry under e1the1 eectron 4 or
_sectmn 5 of the act is qualified: to-make an.additional entry for such
- a.quantity of designated land: within 20.miles of the original entry..

as when added to the area formerly acquned will not ekceed ap-;
: prommately 640 ‘acres. :

Amarried: woman may make entry under sectlon 5 of the act:

(&) In order to acquire title to-the land. it is necessary only that -
elalmant show the expenditure ‘on the addltlonal tracts-of $1.25 per
acre for improvements of the kind described ‘in paragraph 7. At
least half of such. expenditures musti be made within three years

~after-allowance of the entry. Proof may be submltted at any tlme
within five years after the entry is:allowed: :

Where satisfactory proof has been submltted on: the or1g1nal entryv

- the additional-entry may be perfected under. this-section of the act -
regardless. of -the questlon whether 1(; was three—year, five- year, 01‘ B

- eommutation proof. : i

- (¢). An additional: ently made under the ﬁrst prov1so to sectlon 3

R of the act by ‘one-who-owns but does not reside.on his original entry.
- may. be amended to stand. and be completed: under section 5.-of the’

act, -on proper: application and showing -of -facts, .in:the. event bona -

ﬁde residence:is resumed on. the orlgmal entry before the 1nterve11-‘ o

tion:of an ‘adverse clalm
‘ ENTRIES I'N LIEU OF RELINQUISHED LANDS

, 10 (a) “Undéer section 6 of the act & person, Cotherwise qumhﬁed to
*_make homeéstead entiy, who has a perfécted or:an unperfected home-

§tead- entry for'less than 640 acres of land ‘which shall havé been .

designated under this act, on which he ‘resides and which he hasnot--
sold and who is unable to make a full additional entry under the
provisions. of section 3 thereof, for the reason that there is not suffi-

_clent: avaﬂable land within- the 20-mile limit to afford him the area o

‘to which he is otherwise entitled (as above mdlca.ted), may make-an
entry: for ‘the full area:of 640 acres within the same land district,
- _provided:he: shall relinquish the original entry, if not perfected; or
reconvey the: land to- the Umted States, it ﬁna certlﬁcate has 1ssued

o therefor L

by If proof has not been submltted on the or1g1nal entry he must
Wlth his relinquishment furnish his ‘affidavit, corroborated, so far as
possible, by two witnesses, showing that at the time of ﬁhng dpplica-
tion under this-act he resided upon the land covered by said-entry;
that he has not sold, transferred, or conveyed the land or any. interest .
therein, or ‘made a contract or agreement:so to. do; and: that there is
not- within 20 miles of the land embraced: in his original entry a

tract of land of the character described in this act ofiarea sufficient . - -

- to make up,-with-such original éntry; the area: he is-entitled: to enter.

(¢) It final cestificate has’ issued on. the: first: entry, -it- must. be

- shown by a certificate from the propex: 1ecordlng -officer:of the county
in -which ‘the:land is situated, or by satisfactory abstract, of title, that

the:applicant ‘has not transferred any: interest:in the land sought: to

~be:reconveyed and that there are no liens;: unpaid: ‘taxes, or 6therien: '
“ cumbrances charged -against it..’ Moreover; reconveyance of the'land -~ =
‘must be made by-deed. lexecuted: by the fentryman,-and ialso by his . .

-~ wife if-he:be imarried, in accordancé with:the. laws governing ithe
- execution: of ‘deeds for’ the conveyince of real estate in-the,*Stateiin
- Wthh the land A8 51tuated The deed of reconveyance should accom-
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pany the apphcatlon, ‘but should not be’ recorded until’ dlrected by
this office. * On - acceptance: of -an ‘application: of this:¢haracter the
deed will: be returned for recordmg and reﬁhng in your: oﬂice beforev
the. entry:is allowed: g

(d) Where proof has been submltted but final certlﬁcate has not; -
issued, the relinquishment ‘must be- accompamed by -an abstract of
t1tle or -certificate-of recordir.y officer, as above specified.

“(e) 'Where the: former: entry for- land :already de51gnated under
this act has not been perfected and.is relinquished, you will allow
the application for entry under this act] if no other objection"ap-
pears. . Where final certificaté has 1ssued on the former entry you
will . promptly forward the: apphcatlon -and accompanylncr papers .
.for consideration by this:office. < 1

2 f) -Where  the original entry was: pendlng and is. rehnqmshed
-the land will beécome’ subject: to'appropriation- (if not embraced in a

- withdrawal) when the new entry is allowed. Where ‘the-original - ,

entry wis patented and is reconveyed, an order for reéstoration of the

land will be made upon recelpt of a report that the substltute entrv o

has been placed ot record.:

() An application under: this prov131on of the: 1aW may be ae:
oompamed by petition for: desigriation under the act -of:the land
sought and of the tract covered by the former entry, :ashereinafter

explained: ...,

(A) Proof on an entry allowed under this section is’ governed by 1,‘ g

the same rules as. though. it were an original;entry under this aet.
~ .(#) The fact that an applicant.owns more than.160 acres of land,
acqmred otherwise than: _tﬁrough homestead. entry, does not exclude
i Granted by. this section. i o

PETITIONS FOR DESIGNA.TION o

11 (a) The plOVlSO to gection 2 of .the act confers 4. preference_
nght of entry upon &:person purstant to. whose petition land-has
been designated. - -Any pérson qualified to malke an :original or .an

- additional entry: under :this .act may filé an . appheatlon to enter a
- ¢ompact body of unappropriated, unreserved; surveyed public land

of the character described, which has not- aheqdy been designated - .

under this: act,’ accompamed by petition, in. duplicate, for the desig- -

natlon of such‘land and of the tract included in any former entry. -

~(D) He:must; when he files:said application, pay the regular fee

and commissions; andif:-the tract is ceded -Indian-land, he must at

- that. tiie pay: that' part-of-its-price. ordinarily 1equued when- entry

is made. Thé entire: amount: paid--will:be carried in:the * Unearned

" money ” account, and Wlll be repfud by the: recerver 1f the apphcatlon

: be not allowed: ,

(e) All: petltlons for the deswnatlon of Tands. presented on behalf
of individual-applicants should be filed in'the local land office. Indi-
vidual pétitions for designation::will not: be ‘considered unless they -
are filed in connection: Wlth q%phcatlons tomale entry under the act. . -

:#12.(a) The petition must bein the form of an affidavit, ‘executed

- ins duplicate,-and ¢orroborated by at: least: two: Wltnesses ‘whoare
= famﬂrar with the character of the land.: For: convenlence in: ﬁlxng :
it ts ‘desired that -petitions-t be: prepated on-sheets not over 814 by: 11

“inches in' size: with! margins ofr1: inch on the 'top: and the left- hand o

- side: " The'petition must-contain-the:name and the post-office address
~oof the appheant i descnptmn by‘ 1egal subd1v1smns of all the: lands
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invelved properly.listed by.entries with ithe.serial. aiumber: of . each
former entry. ,.I}J,E'gthe: application,; contemplates the. making: of an
original entry under. this act, or if the.application relates.to.a .con-
tiguous original and additional entry, only one petition need-be filed.
If; however; the lands. which it.is.desired: to. have- designated: are
~comprised in.two noncontiguous;tracts, an: additional copy.of petition
- should :be. filed  for.each ;suchr tract. . R T L T RS &
“1.(8),- The.petition: should set forth in.detail -the character of each
legal: subdivision: included ,in an, application to make .entry: under
- 'this.act and in any former homestead. entries made under other. acts.
The information called for may be shown by means of a.-map or dia-
gram.whenever the facts. can . be:advantageously presented thereby.
Photographs of: the.land,. where.. available, are useful in.indicating
its character, and. topography, and when presented should, be located
with. reference, to the land. lines and to the direction. in;which they
were taken. ;. The:location of corners.of the public. survey by which -
the applicant has determined. the situation or_legal-description of ithe
land:should be indicated.on the map or.stated.in the.petition.. . It is

believed that: the. requirements of these regulations-as to. furnishing

a description: of the land can properly be met only by a careful ex-

umination .of: the lands by the:applicant, preferably: assisted. by a-
competent: surveyor. . Petitions.which. are deficient will ‘be retuined -
to;the applicant for correction, or hemay be required to furnish sup-
plemental affidavits concerning matters not:discussed or whichrhave
. not been described. in. sufficient detail.. Care should be. exercised ‘in -

: the ;preparation.of ipetitions, as inaccuracies and. omissions will tend
to retard action, while false or misleading statements may:lead to
the rejection of the application, ..., = ' Pl

..:(e). In the preparation of petitions
 the following considerations: ;- TR e F TN E RN L T S
- i Surface .water supply—The. relation, of the lands to..surface -
streams or springs rising;on or flowing across or.along them should
be- .ind-icatedI: ‘and the location ;of such: water. supplies should. be
“accurately described with relation to the lines of the. public,surveys. -

I there is no surface water on the land, the location ofisuch near-hy

sources of water supply upon which. the applicant relies or.which he

Ploposes, to use for steck-watering purposes; should -be, ‘described

_Underground water: supply~The location :of ‘any -well or wells

which may bepresent.on the land d be, described and informa-
tion furnished in each instance concerning: the depth of well, present

- depth. of water, and y ‘no: wells, on the land, infor-
~mation, sho ¢ furnished: concerning; any wells:in the :vicinity
which may a n ind ble ‘depth., of ‘water; on

ttention should be, given. to

the lands applied for..n" /. 0 0o 2 T
- Irrigability—1f any part or.parts of the land is irrigated, the lo-
cation and’source.of water supply of such areas should be stated and
the area irrigated in. each legal subdivision indicated.  If any por-
tion of the land is under constructed or. proposed.irrigation ditches
or; canals, is, crossed thereby, or s adjacent thereto, the relation of
the lands to such water; conduits and the possibility of their irriga:
tion therefrom should be explained... If:the lands.are situated near
or are crossed by streamswhich:might afford. a water supply for
- their, irrigation;, full particulars; should be given'as to the quantity

_of ‘water available for this purpose and as.fo whether or not it can
il 5 b oS, CIRGUIT COURT-OF APPEALS, © - -
e THIRD ClrRCUIT
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be apphed to the lands, TE artesmn wells exist on or'néar ‘the' 1and
- or underground water is found-under any: partiof the land at depths
of less than 50 feet, ‘the practicability -of 1rr1gat1ng the land from
underground sotirces should be: fully -discussed.:: :
- If the ‘applicant has filed a netice of water: approprlatlon or: has
acqulred a right to-use ‘water:for: domestic; stock- watering;-oriirri-
gation purposes on the lands under the: State-law; a-¢opy of such
notice of water appropriation or - -water right should e : '
‘Any attempts to irrigate and’ reclaim the land under: the provisions
" of the deésert: land act should be descmbed and the reasons for ac 'of .
success stated. i e
Fimber and 'vegetatwn- ——The eharacter of the surface of, the land -
inboth the ‘original and the additional entry-as it-is at the time of
application under this act and of the tree @nd plant growth thereon
. should’be ‘described ‘and the’ apprommate area- in each'legal subdi:
- wvision which is-of such character:that it is included in each’ of the:
- following - general classes should be shown: Lands containing mer:
chantable ‘timberi: lands’ containing timber -which is 1 ,merchant-4
‘able; lands coveled With' miesquite or similarigrowth; lands covered
 with" sagebrush; open grass Tands; lands covered with- greaSewood'
“and: allied pldnts rocky, Wwastes;: alkali flats; sand dunes; lards ‘in -
agmcultural crops or under cultivation. " If- none of the above terms
are applicable to any portionof the:land; details of 'its character
- should be furnished: ~ Where timber occurs an estimate of the amount.
of such timber on‘each legal subdivision should be niade; " - e
‘Ag‘wioultu'ml value~—The acréage in each legal ‘subdivision” Whlch :
is capablé of ‘producing agricultural or- forage crops by ‘cultivation
" ghould be stated by the applicant, as well as the’number ¢f-acies
which have actually been caltivated.  If the“applicant or his prede-
- cessors in interest have made agricultural use'of the land in' the' ‘
_inal‘entry, the ‘area planted; thie kind of crops raised; the yield
the value should be stated for the last five' easons, ‘or such’
thel eof as may have been under cultivation.: =
= Qrdsing value—Thé applicant should mdleate the grazing cl’nr- .
5§ all the lands'involved by -describing ‘them as ‘winter; summer,
Tall, oi permanent‘ ange.” It the. 1and or any“part there
& oo used: for Prazing, ature and extent of such’ use shou%d -
4 The ‘applicant: shoul :
- number’ ‘of head of cattl ther” hvestock which;
can’ be maintainéd:on the lan thlouOhout ‘the year
“(d).-The applications fof efitry; if 'otherwise"
, pamed by, petitions for:designation’which aré in all’ respe T
- will Be suspended by you iind ‘retained: in’ ‘youir ‘office] Yot wi ;
ward the two copies of the petition to this offiee and to'the’ Geologlcal» :
© Survey; respectively. Where defects ‘appéar in the petitions—espe- -
cially "(as to'additional entries) failure to refer in.the petition to'the.
traet ouglna.lly entered_you will ‘call for supplemental evidence, s
in‘other cases; ‘if this'is'net furnished, you will forward all’ the
“papers to ‘this office for considération, making proper récommerida-
tions in connection theréwith. Tf there are defects in’ah apphcatlon,
aside’ from the accompanying petition, you will ‘take ‘action
saie manner as with other defective applications for entry.” . =
" () No other eiitry of the land will be allowed befors the app
tion has been finally disposed of. = Flowever, later applications there-
for should be recelved and Suspended If withdrawal of an appli-
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cation  under this .act: be. ﬁled, you.. wﬂl promptly notlfy this office
thereof, inviting special attention to the pendency of the petition for
: demgna,tlon, a,ng will close the case on .your, records. . Prior.to final
“action on the application the applicant’s: homestead: rlght will:beiin
- abeyance, and, he: will: not-be entitled to exercise. same elsewhere, nor
will he be permltted 10 have two apphcatlons under this act pendmg
at.the same. time.. . .
- . When deswn‘ltlon of aH the land 1nvolved has become effectlve :
.”you will. allow the entry unless the records show that there is pos-
- sibility of a claim.of perferentml right for.some. parti of the land
" under section ‘8. of the act,.in which case the apphcatmn Wlll .remain
suspended: until the explratlon of the preferential right.. .. ...
Where. the, land. Lias been designated by the. Secretary \Vlthout de-
eeptlon or fraud on the part of the entryman and the entry has been
allowed as a result thereof it: ‘will not . be. subject to -contest .on. a
Lharge that such designation was improperly or erroneously made..
() If the (Jreologmal Survey advises this office that it.is unable to
‘ clas31 . the land, ‘or some part thereof, as subject to. designation,
- this office WIH through the proper local land office; furnish the appli- -
cant with a copy. of the. survey’s report-and will allow:him' 30 days
~ within which to file response. - At the applicant’s ‘option, he may
either appeal from the finding to the Secretary of the Interior, alleg-.

“1ng.errors of:law,.or he may present further showing as to the:facts; '

accompanied by such evidence as is desired _teudmg to. dlSplOVe the
" adverse conclusion reached by, the survey.
... Such appeal or showing, if filed; will’ be forwal ded by you to. th1s.
*office, . whence it will be transmltted to_the Geological ‘Survey . forf
“further consid ation.-. That, bu1eau W111 consider” the evidence stbs -
mitted, and if it W‘lrrants such action will recommend. designation
cof the land, or, if its. conelusmn be-still adverse, will- transmlt ‘the
reécord to the Secretary. with report. . The case will thereafter be
" considersd as | ng.the status of an appeal pendmg before the'SecT —
reta1ys ofﬁc : R ‘ . B
+In cases whi exthe apphcant Jfaﬂs to. urnlsh a showmtr or.to ap-
- peal from the order of this office requiring him to furmsh it within
the 30 days preseribed or: where the . Semetaly refuses. de51gnat10n
final: action will be taken and the. case closed by this office_on the
~ ba51s of the des1gnat10ns Whlch may have been theretofore made .

PREFERENTIAL RIG-HTS FOR ADJ OINING— LAND

130 (a) Under section 8 of the ‘act a,ny pérson Who as the holder
of a homestead entry or as’patentee- thereunder, is entitled to make
~-additional entry under this act has a preferential right to enter lands
- lying- contiguous to his original tract and designated as subject to
s thetaet; said ’riéht' xtendmg for a period of 90 days after the des1g- .
hation” takesr ect ; ‘1t covers such contiguons. land as the person-is
quahﬁed to'enter under section 4 or seétion’ 5 of the act. This'right -
- Is superior to the right of ‘entry accorded ‘a. person who had filed -
apphcatlon forentty-of the land-und
tlonforits” de51gnat10n However, ‘before a” desighation ‘has been
- made the land is subject to settlement and entry “inder. any other .
laws’ apphcable thereto unless thele is, pendmﬂ such appheatlon nd
petltlon.f : k f

‘this act accompanied by peti-.-. -
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(&) = After the'designation 'of land ‘takes effect no application there-
for will be: allowed tinder-this act or under any other law until ‘90 -
days shall have elapsed if the records show that it may conflict-with
a ‘preferential Fight to be claimed ofaccournt of an' entry for adjoin:
ing land.‘Otherwise an“application'iinder ‘this ‘act may be allowed

‘Hifimediately on the taking éffect of the designiantion: =& ' - 3
Where there is’ conflict between an -application for'a tract by a
holder'of adjoining’ land cliiming'a preferential right-and an appli-
cation by one ‘asserting 16 such right you will allow’ the former and .
rejoct; the latter, sitbject to the Tsiial Tight of appgal. * - 7 .
T“Where 'thére s conflict between the applications of ‘two or more
persons claimirig ‘such preferéntial right of entry yow will;"after the
ekpiration ‘of the 90-day period, notify the various applicants that
they will be allowed 80 days from receipt of notice within which:to
agree among themeselves upon the division of ‘the’tracts in conflict,
by subdivisions and that such division” will be' made by, this ‘office
in the absence -of an agreement. ~ Unless an ‘dmicable adjustment is
made, you' will, piirsuant to' this ‘notice forward all the papers to
this office for, consideration; making on"your' schedirlés the necessary
notations as.to the method of transmittal.” This office will thereupon
rigke ‘an eégiitable ‘division of the different subdivisions among’ the
‘pplicants o as to equalizé as nearly’as possible the ~areds which
the different applicants will have acquired by adding the tracts ‘thus
“allottéd to those originally held or owned by them. An appeal will
be allowed from the action of this office. .~ = = . .

~of‘such right... "

(@)t A preferéntial
date the designation

* land originally entered by the claimant has been des
he act or thete is pending ‘a petition by such claima

pplicable law.

tiated’ prior to designation or application”and petition, will, if as-
serted in time, defeat a claim of preference right hereunder. ‘This
right may.not be defeated by settlement. pursuant.to an, ~unallowed
stock-raising application. =~ T 7 T s .

ight ;of;f.en.,tzl?y@ accorded to icontestants by
0.(21-S 0),.is.in- no. way.-affected by

 ential'right as'against . claimant.whose:app
+the-date;of the original -entry: of the former: -
i+ (4). The. ‘preferential ;right: granted. by section: 8 of tl b7

superior to the preferential right granted to. ex-service men:of.the

. 1In adopting this rule on Aug. 29, 1921, the department directed .that it was to. be :
- “effective only from Sept. 1, 1921, AT - S ’ :
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- war. Wlth Germany by, Pubhc Resolution;No. 36, approved January
21, 1922, which amended ]omt :resolutlon of E ebruary 14, 1990 (41
»Sta,t 434). :
(f) A person holdm an. addltlonal entry under sectlo 6 of tle'
act, of March.2,. 1889.. (25 Stat. 854), or an additional, entry under,
- sectiom. 7,.of the enlarged homestead, act, on. which. additional entry
claimant is re51d1ng, or who.owns and, re&udes on-land acquired, under
such entries, is entitled to.a preferentl‘ .right to, enter.stock-raising
land . ad]ommcr such entries regardless: of :whether: or not the land: in
the original entry under the general, homestead laws may be dESIg-
nated under ithe stock raising. agt.. .. e i e

DISPOSAL OF COAL AND OTHE' 'NLEINERAL DEPOSITS

., 14, (,a) Sectlon 9 of the act p10v1des that all entm miad (
patents issued .under. its provisions, shall contain. a reservation to the
- United States of all coal'and other minerals.in the lands $0. entered
andtfpatented together with. the right to, prospect for, mine, ‘and;
remove; the same; also that the coal. and .other .mineral depomts in
‘such lands shall be sub]ect to disposal by the Umted States in accords
ance with.the -proyisions: of the: coal and minera; fmdflaws.mi fopoe
at. the time.of such: dlsposal . , sl
‘Said section 9 also provid ,hat any pelso ,qu hﬁed to lo ate. and
enter the coal oriother mineral. deposits, or having the right.to ming
rmd .remove the same under the, laws of the United States; ; shall have
] 1 tinies ‘to enter upon the lands entered.or patented
mder for the: purpose of prospecting for the. coal or..other
mineral: therein, prov1ded he shall not. injure, damage, or destroy,
the permanent improvements of the entryman or. patentee and. shall
be Hiable to and shall compensate. the entryman.or;, patentee for all
. damages the, .crops, on:the land by reason of such.prospecting. .
It as Turther provided .in said section .9 that any person awho. kas
acguwed from. the. United, States. the. .coal .or other mineral deposits
in any such: Zcmd or-the nght to' mine and-remove the same, may re-
enter, and occupy so much of ‘the:surface. thereof as.may, be required
for all “purposes reasonebly mcldent to. the mining or removal of the -
coal,. or.other minerals; first Japon securing; the’ written consent.or
. waiver, of the homestead yman..or patentee ;. or,. second, .ypon
damages to. crops: or other. tangible 1mprovements to

" the owner itheréof under agreement ;. or, third,, .in lieu of either of the
- foregoing. provisions,, upon, the. -execution; of a. .good.. and ;sufficient,
bond: or: undertalung to the, Umted States. for the use and benefit of
the entryman or owner of the land ..10,.; secure. payment ‘of :such
damages: to: the, crops or: tangible i 1mpro ' ;
owrer, as may, be. f

etermined and. fixe 1 -;brought upon-,
r. undertakmg ina court of competent jurisdiction.against
1, sureties  thereon.: This. bond, the form, whereof
- rinted in the appendix hereto,.. must be executed by,
the person who has,acquired from the United States the coal or other -
mmeraI deposits reserved, as directed. in said section 9, ds, principal,
two, competent, 1nd1v1dua1 suretles, or . ondmg -o0mpany,
o as comphed with the regulrements o .,the act .of. August
: 98 Stat. 279), as, amended by . the act of. March; 23 1910,
(36,Stat 941), and: must be .in the.sum  of not less: ‘than,. °B1 000;
Quahﬁed corporate sureties are. preferred. and may. be. accepted ag.

~ sole surety. . Except in the case of a bond given by-a Jqualified cor-

p01 ‘ate, suret“ there must e ﬁled therew1th aﬁidavﬂ:s of ]ustlﬁca ion. 7
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By the sureties and a certificate by ‘a judge or’ clerk ofta court ‘of-
" record, o United States district ‘altorney, a - United Stutes commis-
sioner, or a United States postmaster as to the identity, signatures; -
‘and financial competency.of the sureties.” Said bond, with accom- - -
panying- papeis, must be filed with the register and receiver of the
©local land office ‘of the district: wherein the land‘is situate, and:there
ust alss be filed ‘with ‘such bénd evidence ofservice ot a ‘copy ‘of
the-bond upon the homestéad entryman or owner of the land. . "
< If at the expiration of 30 'days after the ‘receiptof the aforesaid
copy of the bonid by the entrymaii-or owner of the land no‘objéctions
are made by such entryman or owner of the'land and:filed with the - -
- register and - receiver- against. the approval of the bond by: them,
they may, if all else be regular, approve said bond. If, however,
- after receipt by the homestead ‘entryman or ‘0wner of the lands'of .
copy of the bond, such homestead' entryman or-'owner of the' land

timely ‘objects to‘the approval' of the bond by said lecal officers, - -

they will immediately give; consideration 'to said bond, accompany-

" ing’ papers, and objections filed as aforesaid to the: approval ‘of ‘the

bond, and if; in consequence of ‘such consideration by ‘them; they

““shall find dnd-concliide that the proflered bond ought not to"be hy

them approved, they will render decision accordingly and 'give due

- fotice thereof to the pérson proffering the bond, at the ‘same time
advising ‘such person of his right of appéal to the’ Commissionér of
the ‘General ‘Land Office ‘from their ac¢tion in disapproving the bond
so filed and proffered. -~ If, however; said local officers; after full’ and
compléte examination and consideration of all the papers filed, are .
of the opinion that the proffered bond is a’ good and sufficient one
and’ that’ the ‘objections ‘interposed as provided herein ‘against the
approval ‘thereof by them' do not set forth ' sufficiént ‘reasons to.
justify them in refusing to’ approve ‘5aid proffered bond, they. will,

“In writing; duly notify the homestead entryman ‘or ‘owner of -the
land ‘of their decision inthis regard and-allow such homestead
entrymanor owner of the land 30 days-in’ which to appeal to the
Commissioner-of the General Land Office. " If ‘appeal from-the ad:
verse ‘decision” of the register and: receiver b not timely filed by
the person proffering the bond, the local oflicers will indorsé upon
the bond “ disapproved ” ‘and ‘othér appropriate notations, ‘and close

- the'¢ase. “If, on the other hand; the homestead entryman or owner

of ‘the lands fails totimely appeal from ‘the-decision of the register

and ‘receiver adverse’ to the contentions of said homestead ‘entry-

man or-owners 6f ‘the lands; said register’ and ‘receiver may;’if- all

else be regular, approve the bond. " = B Lot i
i+ The*coal and ‘other mineral deposits in the lands éntered or"pat-
-ented under the et will become ‘subject’ to existing ‘laws, ‘ag'to pur-"
chase or lease, at any time after allowance of ‘the homestead entry,
* unléss the lands or the coal or othér mineral deposits are, at'; e
of said allowance, withdrawn or reserved ‘from"disposition.

“(b) Every application to makeé homestead entry tnder this act

must contain a statement to the effect that the 'Ehtfy?i;s"rn”ade?S}ubjééf ,

- to a reservation to the ‘United ‘States of all ‘the coal or other inin-: -

~ erils in the land, together with the right to prospect for, mine, and
remove the saifie ; that no part’of the'land -is' claimed, occupied, ot . -
_ being worked under the inining laws; and that the land is-unocéupied
and unappropriatéd by" any’ person ¢laiming the samie under “the -
_ publicland laws’other than'the applicant.” {Seé Forms 4-016 and
" 4-016a] Appendix:)- ‘The face of final certificates issued on’ every
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folowing:.... .. ... ey

“homestead ‘enﬁry.m@dg} under the provisions of this.act must, ]:Jear—(the;

Patent to contain resérvation of ‘coal and other minerals, and‘conditions:and‘-'_ ’

limitations -as provided. by-act of December 29,:1916;.(39: Stat. 862).-

under this act: :th"e_*,‘ following pio

© " Bxcepting and Feserving, iowever, to'the United Stafes all the ¢oal and other

“There will be: ‘i"IlCO'I"-pQ.I";cl}tédi’:'lI:l' patent issued on ‘homestead’ entries

minérals in thie'lands so entered and patented;and to it, or persons authorized -
) by it, the right to.prospect for, ming, and’ rémove:all .thée:coal: and othet mins:
-erals- from the same upon compliance with the conditions, and ‘subject to the

provisions and limitations;;6fthe det of Decembei 29,1916 (39 Stat. 862).

. Mineral applications and coal-declaratory. statements and applica- -

tions: under the co

being signed. by, the declarant or applicant and presented to. you, the
following notation:, .~ . L oo T

) ?ﬁtehté‘ shéli -‘,]’c"ontaiﬁ: apblfd;}riaitehotﬁtioﬁs Lgiécla‘ring,seimewsubject{ ;fo the

provisions of the act of December 29, 1916 (39 Stat. 862), with reference, to,

disposition, qccupauqy, and: use of the land as_pgnmittgd to an entryman under.

< ‘said act,

1 will be ‘made. by the. register and receiver. on final
ertificates issued by them for the reserved mineral deposits dispos-
- able under and subject to the provisions of this act. . .

S - DRIVEWAYS FOR, STOCK -~ c

-15. ‘The reservation ‘of driveways for stock ‘provided for in ‘sec-
~tion 10'of the act will be considered 6n application of parties inter-
ésted,on’ recommendation ‘of other departments of the Government,
or on'the reports‘of agents of this department. “Lands withdrawn

- forsdriveways foristock or in’connection: with water holes can not
thereafter be entered, and all applications to make entry under this

-drawal, will be rejected.: . P :
. SETTLEMENT AND IMPROVEMENT PRIOR TO DESIGNATION .
- 16. The act: of June 6, 1924 (43 Stat. 469), permits.a: person who
applies to make entry under the stock-raising homestead act for an.
undesignated; tract, of land and files therewith .a;petition for its des-
ignation to occupy the land:prior-to.its designation,:provided he
actually establishes residence on:the land and continues to .reside
thereon during such occupation; and if the petition for. designation
be.denied; the:settler may. change his application to one: under the en-
larged homestead act: or to one under. the ordinary provisions; of: the

actfor land s6 "Withdr‘a;:Wn,;‘ whe@her'ﬁlgid ;beft_);‘e ‘or afﬁéfﬁft}h}éi jvith*—j

homestead law, provided he is qualified to make such.an entr
. :An.applicant.who.desires to chang icati

 the, enlarged: homestead; act must  file in..
action is taken.on the stock-raising: homestead application, a supple-,
‘mental.application on.the form prescribed by the Department for
making:such entries; and, if there be pending a junior: application
- to make entry under any. law. other; than the stock-raising homestead

act, the-applicant; must also file his affidavit, corroborated by -two

persons; setting forth therein the date when he established actual resi-
- dence on the land and to what extent the residence was thereafter
- maintained. The affidavit should describe the legal subdivisions on

~which residence was maintained -and;.on :which_the. improvements-

“are located: An entry under the enlarged homestead act may not

Al

the_local. office before final

_tions: under the coal and mining laws for the reserved deposits dis-. -
posable under the act must bear on the face of the same, before:
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include two incontigtious tracts; except additional ertries may em-’
brace two or more incontiguous tracts if they are contiguous'to*the’
original entry; -« ot i e T dues e pei e T
1t the. land sought undeér 4 chaige ‘of application’ has not been’
designated.under the- enlarged homestead act,a. proper petition: for -
its designation must be filed in accordance withi xisting regulations::
_An entryman under the stock:raising homestead act may claim"
credit. for residence on the.land, d improyvements made ‘after the.

h application and-petity n for;:desgngfeion

718 “Kyetry person applying for entry under this ac o has here-.
tofore made entry or entries under the homestead laws must furnish
& description:thereof orisuch data as will enable this office to identify

"19, A person ‘who has Tade entry under section 6 of one of the,
enlarged homestead acts may make an additional entry under.the

“provisos to’section 8 or u sectio; ' this act, provided all
be*designated as stock-rajsing : ' e Tand -
entered under this det or-on” that origin :

required by the three-year homéstead act:’ © * =+ y ‘

" ./90. Where:a person made-an additional entry.under: section 6 of

~ the -act of March.2; 1889 (25-Stat. 854), for! lands stock; raising in:

character, it ‘may be used as.a basis for.an. additional entry: under:

the stock raising act for:the. difference in: area between the area in
the. former: homestead: entries and..640 .acres, -even:though: the land -
in.such section 6 entry be more: than 20 ailes from:the land-in; the
original entry; but.the land in:the. additional stock-raising entry must

be within 20 miles of the land in such sectioon 6 entry, and it.is imma;.
terial as to whether or ot the land in the first or original entry is

stock 1 ¢ in characte A
~91, "A’séetion 7 additional eiitr’y nder the enldrged homéstead act
o which residence’is being' riaintdined' may be the basis for an addi-
tinal “éntry -under” the stock: raising act, regardless o ‘whether or
riot the land: in-the ‘original entty may: be designated under the stock
¢ or ind in the séction T ei

7 entry is'more

© raising act and whether or nét the’

than 20, miles from’ that in' the ofiginal ‘entry: = W it
799 You ‘will not “allg fout ‘1nstrictions’ from ‘this’ office, any
application to contest 'an y under ‘the’stock raising homestead

e |

priate Teference hiereto. - Such
electod whire it ‘appears; from. the
‘at*t:héf‘d_ersig"r»la"’()h of the land ‘was' pre-

applicatioiis to-contest'w
récords of ‘the departmen
ceded by ‘and based on-a

© st Assist

ant ‘Secrétar
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DEPARTMENT OF THE INTERIOR

STOC; HARAISING HOMESTEAD ENTRY——ORIGINAL S
Serial No_..___ .

United States‘-Landf Oﬂibp ‘ ; N - Receipt NO__._____.
‘ - : : Afi’LICATION AND AFFIDAVIT - ' V
I sl : : : ), of
(Give fnlll »'Cllx'istian name)_ : . (Male o1 female) .
‘ V R do }JEIQDYV

(lee post ot"ﬁce 1ddres%)

apply- to -enter;. under--the- act of- December "9 1916 (39 Stat. 861), sub;]ect
to the reservation to:the.United. States of all coal ‘and other minerals .in the
land to«rethex w1th the ught to proapect for mine," and: 1emove the bame,

. sectlon
township SRS ranve &
meridian; .containng L. AR Lio.-aeres.

- Ido solemnlv swear that I am not the propnetor of mme than 160 aeres of
land:in any. State or:Tertitory:; that I cnose Lol citizeniiof:

(Applicant must state whether native born naturalized, or has filed' declaration -of
: 1ntent10n to” become. a’citizen. - If ‘not native born, certified copy: of natmalizatlon or
-~ declaration of intention, as case may be, must be filed*with this application.) L
* the .Uniféd "States; and’ am - ; that - this -

(State: whether the head of a family, marned or unmarried, or. over 21.years of age,-
ang 1f111§0)t over 21, applicant must set Iolth the facts whlch constltute him the head of
.a Tam : !
application is honestly and in good faith made for the purpose of actual set-
tlement, use, and improvement by the. apphcant and not for the benefit of any - .
other person, pelsons, or corporat on ;ithat I -will falthfully and honestly en-,
deavor. to complv with. all the requuements of law as to settlement -and im-:
provements necessary to dequire. title ‘to the land apphed for; that 1.am not.
actmg as agent for any person, corporation, or syndicate in makmg "this entry,

-~ mor; in..eollusion witl any person, eorporation, or syndicate ‘to give them the-
benefit ‘of the land entered or any part thereof, or the timber thereon; that
I do not apply to enter the same for the purpose of speculation, but in good
faith to obtain a home for myself; and that’T bave not, directly or indirectly,
-~made, and will not.- make, any agreement or contract, in any way -.or manner,
.with.'any person or persons cmporatlon or. synd’ cate. whatsoever, by. which
the title which- T may- -acquire from:the ‘Goyernment of: the. United” States will

i Jn ‘whele-or in-part to the ‘benefit’ of any: person except’ myeelf I have
eretofore made any entry. under . the. timber . and stone, desert land or
preemption . Iaws, except as. follows:
I have not heretofore made a homestead entry except as follows ______________

I further state that the land is not occupied and improved by any: Indlan,
that it does not contain merchantable timber and no timber except e
is not susceptible of -irrig ation flom any known source of water supply,. except‘
the. following areas: . .

(Here give subdivisions and areas ot the land, if-any, susceptible of irrigation)
and does not contain any water hole or other body of water needed or used hy
the public for watering purposes; that no part of said land is:claimed, oceu-
pied or being. worked under the mining laws; that sa'd land is unoccupied
and unappropriated by any person clalmlng the same under: the pubhc land.
laws other than myself that the land is chiefly valuable for glazmg and.
" raising forage Crops. :

(ngn here with full ‘Christian name) -
NoTn —Every person- swearing falsely to the above afidavit will be pumshed as pro--
.vxded by law for such offense, (See sec, 125, U.* 8. Criminal Code, below) :

40910°—25——-VOL 51—2
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I. hereby  certify that .the foregoing. aﬂ‘x_dayitwi’vas read. to..or by affiant
in “my presence before affiant affixed sighature-thereto; that affiant is to -
me personally known .(or has ‘been. satisfactorily - identified before me by

- o . }'; that X verily believe

(Give: full‘bnafme aﬁd post-office address). . . < o L g
affiant to be 2 qualified .applicant and the identical person hereinbefore de-
scribed ; and that said affidavit was duly subseribed and sworn to before me

at -my office in

. < (Town) . , R (Cbgnty. and State) . :
within the 2 siao.land. distriet, this______day
of .. 192 E - -

.. .-, (Official designation of “officer).
. WP L - . - , ~of
and L : = of

do solemnly swear that we are well ‘acquainted -with the above-named afliant.
and the lands described, and personally know that the statements made by him-

" ‘relative to the character of the said'lands-are true.

I herehy certify: that the foregoing afiidavit 'was read to or by affiants :ini
my presence before affiants affixed sigpnaturés thérefo; that-affiants. are to
me personally. known: .(or . have. been satisfactorily. identified before.me: by:
Lol -___); and that said afiidavit was duly subscribed.
(Give-full name-and post-office address). -, .;7¢ eor i BTl v R [
and: sworn: to.before me at : . this:

Sl “lQé

UNITED STATES LAND OFFICE AT-- Ly
TR R R i : W 192 .-
‘for surveyed land of the
under the act of December
b to the same, and has _this;

T "hereby ‘cértify that the foregoing application. i
clags which'the applicant-is legally entitled fo ent
29; 1916, that theré is no prior'valid adverse ri
day been allowed: ~ 7 7 T T TS

i+, ., ,UNITED STATES CRIMINAL CODE-..:
- *Spc, ‘125, Whoever, having’ taken an oath before a competent tribunal, officer, or per
gon;:in any case in ‘which a’law of the United ‘States authorizes an oath te be: admin--
istered, that he -will ‘testify, declare, depose, ot certify truly; or that any. written: testl-
mony, declaration, deposition, or. certificate by.him: subscribed, is true, shall, willfully-and-
contrary to such oath state or subscribe any material matter which he does not. believe: -
o e -true, is guilty of perjury, and shall be fined  not more than two thousand dollars
and imprisoned not more than five years. . (Act Mar, 4,°1909, 35 Stat. 1111.): 570




Comr e ii:)ECISIO‘I;T'S;f"REMTf[NG‘- TO THE PUBLIC TANDS 19
- - FORM OF- APPLICATIO‘\T FOR ADDITIONAL ENTRY
4—016a

[Form approved by the Secretary of the Interlor, Dee, 1% 1921]

DEPARTME‘\TT or THE INTERIOR

STOOK RAIqI\*G HOUFSL‘EAD DIuRY——ADDITI(NAL

L R e R Selnl No__“v__"_.“f
: ‘Unxted _ates Land Oﬂice == sohl e Recelpt No L

. APPLICATION AND Al'J:IDAVIT

L y 0f: i ..., .do hereby apply
(Give full Christian name) . ‘(Post—oﬁice_addl'essa) T B R
to enter under seetion__. : ) of the act of
(State under which section of act application is filed)
December 29, 1916 (39 Stat., 862) ‘subject to the reservation to the United States
of all .coal and other: mlnerals in the-land, together with the right to prospect
for, mine, and remove the.same,

sectlon inl -y township - s, range LI : memdlan,
containing’ ac1ee as addltlonal to my homestead entry No

made- ;i s Lt : : I'md oﬂ"lce
for : . qectlon townshlp ‘range: :
SR memdlan, which- I'do 4. - now own, and reside upon

(If -the-statement is not true, insert “not. ") (If under- section 3, show quahﬁcatmns
of ‘an- original entryman.)
T do solemnly swear that thls apphcauon is made for my exclusive benefit as
an addition to my original homestead entry, and not direcily or indirectly for
-the-use or. benefit of any, .other person or persons whomseever ; that this appli- -
cation is honestly and in good faith made, for.the purpose of; actual settlement,
use, and improvement; that I will falthfully and honestly:endeavor: to. comply
. with'all the requ1rements of the law; that I have not heretofore made an’entry -
under the tlmber and stone, desert. land ‘or preemption . laws, except: as.£follows:: )
______________ ;- that:I: have not: heretofore made-an entry under the homestead _j
laws (other than that above described}) except ___________ )
I furtherstate that the land apphed for is not occupied and improved by any
Indian; that no part of said land is claimed, occupied, or being worked under
the mining laws; that said land is unoccupled and unappropriated by any per-
son claiming the: same under the pubhc-land ladws other than myself; that the
land now applied for and that-embraced in my original entry above described
~ does not contain merchantable-timber and no timmber except —eziollooe; isnot

".susceptible of irrigation from any known source of water supply, except the - -

following areas:
(Heré give the subdivisions and areas of the land; if any, suseeptlble of irrigation)
and ‘does not contain any water hole or other body of water ‘needéed or used by
“the public for watering purposes; that the land is chleﬁy valuable for grazing
. and raising forage crops.

(Slgn here, w1th full Clristian- name)
Note —Every person swearing falsely to the above affidavit_will be punished as pro-
vided by law for such offense,  (See sec. 125, U. 8. Criminal Code, below.)
I hereby certify- that the foregoing affidavit was read to or by affiant -
in-my : presence before - affiant affixed - signature thereto; ‘that affiant is
to me personally known (or has been satlsfactorlly identified before me by -

)3 that I .verily beheve

(lee foll name and post-ofiice address)
.aﬂiant to be a qualified applicant. and the identical person hereinbefore de-
seribed; and that said dffidavit was: duly subseribed and sworn to before me, at-
my oiﬁce in:

. (Town) - . (County and State) b
within ﬂm . ; land distriet, this..._.~ ________
day of-x: ——y 192_ C

(Qﬁicial designation of. officer)

B
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We, g e O el
and S o SRS Sy
do. solemnly swear that we are well acquainted with the above-named affiant
and the lands descéribed, and personally know that the statements made by him
relative to the character of the said lands:are true. . . cnths

I hereby certify that the foregoing affidavit was read to or by affiants.’in
my . presence; before affiants: aflixed. signatures ithereto; - that. affiants are to’
me personally known (or have been: satisfactorily identified before me by:

: ~--); and that said. affi- -

BT (Give full name and posf-oiﬁce address). .. .
_.-davit 'was duly subscribed and

sworn to-before méf af EIRBPI
this - .=l day of Lifcliilic i mvr o) 102 : -
s IR . 3 S o i
; (Officidl ' désighation  of‘officer)
.. " UNITED STATES TAND; OFFICE: AT-- S
- . R 102

I hereby certify that the. foregoing application.is for surveyed.land .of'the
class which. the applicant. is:legally -entitled to:enter under:the act of December
29, 1916 ; :that there: is no prior valid adverse right.to the same, and has:this
day been allowed. s e A A

FE :

" UNITED ‘STATBS CRIMINAL CODE ..

Sme. 125. Whoever, having takef an’ oath'beforé a’ competént tribunal, officer, o rson,
in any case in which a law. of the Urited :States duthorizes an cath to*bé-administered;
“that-he will testify, .declare, depose, or;certify  truly,:.or that - any:-written ' testimony,
declaration, deposition,.or certificate by:him subscribed,. is true, shall. willfully ‘and_con-
trary to such’ oath state or subseribeé any material matter which~he ‘does not believe 'to
be true, is guilty of perjury, and:'shall’be fined 1ot ‘more than- two!thousand' dollafs and
imprisoned: not anore- than: five years. . (Act M 4,:1909,.35 Stat: 1111.) S
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“omvx or' BOND, FOR MINERAL: CLAIMANTS.' :
47684

of = Lo
and suleues, and addvess ofreach) i B : ” ; e
and:: SNSRI s sCounty; s g sas the case may be) P c1t1zen (or

c1tuens) of the- Uulted States, .ot h‘xvmb declfu‘ed my (01 our) 1ntent10n to be—
come .
and Ceunty Ly and ERSE of
County, : L as; suretles ‘arerheld and: ﬁrmly :bound:; unto ‘the Unlted States
rof: i Amierica. for theuse: and benefit; of: the: hereinaftér-mentioned centryman’ -or
oWwner:iofi;the ‘hereinafter-described 1ands;’ whereof homestead ientry has Deen
made St Ject ito-.thie.-act: of -December:29,:1916 (89> Stat. 862), /in the'sum of
___________ - dollars ($_-3_ i), lawful ‘money. of .the United' States, for the pay-
‘ment of Whlch well, and: truly: to be made; we bind.--ourselves, oir heirs, execu-
-tors,-and: administrators; successots, and. assigns, and: each and every one -of, us
: and them;:jointly-and: qevem.lly, firmly by these presents.:: :

Slgntd Wlth our hands and eealed w1t11 OUT: seals thls =

The ondltlon of thlS obhgatwn s sueh that whereas the above-boundeu X

<iss fae chagy acquu‘ed from -the United States the ‘deposits -i(together

- with the right to mlne and remove- the same) 51tuate, lymg,,and being: within

the P o ofiisec. .. township . : _7land. district,

: , and-whereas homestedd entry; serlal No.__--has: been made at .. i

.- »land-office; of :the surface of-said above-descrlbed land unde1 the prov151ons of
sald a¢t of December; 29,1916, by o,

S Now,y-itherefore, it the ‘above-bounden partlee or elther “of them, ‘or'the heu-s
. thet of:them; their éxecutors :or;administrators; upon:demand, shall ‘make
Lg00d: -and fsufhment Tecoinpense;- satisfactiony and payment unto’ the :said entry-

man or ‘'owner; his: 11e1rs, executors, or admm1strators, or -assigns; for,.all.dam-

‘agesitoithe entrymdn’s: oriowner’s::crops lor‘tangible improvements upon -said’

- homestegded:land as the- said éutryman or-owner-shall stffer:or sustain:or:a

courtsof competent jurisdiction may detéermine and fis in.an action: brought on

this: bond erundertaking, by reason:of-the above-bounden: iprincipal’s mining

‘and: removing thes = iy i deposits -from said: deseribed: land, -or-occupaney
. 'oriuse;of said surface as permitted: to- sald above-bounden: prmc‘lpal under:the-

prov1s1ons of gaid aét of December:29, 1916, then:this obligation ‘shall ‘be:null

iand void ;:otherwise -and. ih default of an full and: complete complance  with
""elther or any: of said: obhgatlons, the same shall remam in: full force and effect

pxesence Tof'and Wltnessed"_' L S © - Prineipal ©

by the underswned . (The pnnmpal should sxgn ﬁrst)
S Ly 5 , Sulety

TR Resuienco

Resuience e St =

W hould ive full'» " s Surety

:.(“ itnesses s g RSSI dence

names . and addresses -of., B f 3 g
ea.ch) X (The’ punc1pa1 ‘and surehes should
s - i each: sign tull names and ‘attach

seals)

i E FOR STOCK RAISING HOMESTEADS AND
) FOR OTHER PURPOSES

viCongress assembled That from. and after the passage of
lawful for” any perqon quahﬁed to make entry under the

o SEe. 2 That the’ Seeret:uy of the Iuterlor is" hereby authorxzed on apphca-

tion or othervnse, to des1gnate as stock—ralsmur Jands sub,]ect to entry under :
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. .
this act lands_the surface of which is, .in his opinion, chiefly valuable for graz-
‘ing and raisihg’ fordge “crops, do-not contain - ‘merchantable timber,. are. not

" susceptible of -irrigation from.any known.source of water supply, and are of
such character that six hundred and forty acres are reasonably required for
the support.of.a family: Provided, That where any person qualified ‘to make

original or additional entry under the provisions of this act shall make appli-- -

cation to enter any unappropriated public,land which has not .been: designated
as subject to eitry “(provided said ‘application’ is accompanied and supported
by ‘properly. corroborated affidavit: of the applicant, in: duplicate, showing prima
facie that the land applied for is of the character contemplated by -this. aet);
such “application, together with-the regular:fees and commissions, shall -be

received: by -the register and receiver of the land- district 'in  which-said -land o

is‘located -and suspended until it shall have been-determined by the: Secretary
of the Interior whether said-land is actually of that characteri’- That during
such: suspension ‘the:land :described: in' the application shall:not be disposed:of ;-

and-ifthe: said-land shall be:designated- under -this:act, then’ such application s

shall be allowed ;- otherwise it shall beirejéected, subject to-dppeal; but no: right
to occupy: :such. lands. shall be--acquired by reason:of :said: application - untit
said lands: have been designated as' stock-raising: lands, unless: the applicant
actually éstablishes his residence and resides on the land:;;:and-until:final action’
on _such-application, ithe - settler-may, if the-land be not designated under this-.
‘act, change his application to: one under ‘the enlarged: homestead law-if:such
lands be-designated thereunder, or:to one under the ordinary:provisions of-the
homestead law: Provided, That if the settler shall change his application. he.
. shall" embrace therein.the:lands: upon: which his  residencé and: principal im-
provements:are-located, and.conform: to: the provisions,: limitations; and con- -
ditions .of:‘the:applicable: law, i~ = owe o : L THEIRE AR R L .
.Smoi: 8. That any.qualified ‘homestead entryman .may make entry under -the '
homestead laws of lands so designated by the Secretary.of the-Interior, accord-

ing to.legal subdivisions, in:areas. not exceeding-six hundred: and -forty-acres,. -

and in ecompact form so far as may. be.subject to. ‘the. provisions of thisract,

- and isecure title:thereto. by -compliance with:the -terms ofthe homestead:laws:". .
Provided;That a -former homestead -entry of:land of thecharacter described .-

of twenty miles from such former;eéntry under the provisiors-of this-act; which, .-
together: with'the former: éntry; shall not éxceed six-hundred -and forty:acres, . -
subject to:‘the:requirements of:law ,as8-to residence: and: improvements; -except
that no-résidence shall be required on-such-additional: entry. if-the- entryman
owns:and -is residing ion-his .entry: Provided further, That the:entryman: shall
“be:required:-to. énter:all’ contiguous areas of the character herein described open -
to’ entry: prior’ to the:entry-of-any: noncontiguous:land: Provided: further; That
- dnstead of cultivation as réquired by the homestead laws the entryman shall be
- required:to make ‘permanent: improvements-upon the land entered -before final
proof is-submitted tending to: increase the. value of .the same for stock-raising
purposes, of the value of not less than $1.25 per acre, and at least one-half of
such improvements shall be placed upon the land -within three years after the
date-of -entry thereof. —. . 7%~ Lo : R
- "Spc. 4. That any homestead entryman of lands of the character herein de-
seribed who Lias not ‘submitted final proof upon his existing entry shall have
the vight to enter subject to the provisions of this act, such amount: of lands

‘designated: for  entry under:the provisious of this act, within a radius.of .twenty -

Lolands oo

miles from said'é:ii‘st‘ipg‘ entry, as shall not, together with the: amount embraced
in_ his original éntry, exceed. six hundred and forty acres, ‘and residénce upon

‘the original-entry shall be-eredited on both entries, but improvements mist be
made on. the additional entry equal to $1.25 for each.acre thereof : Provided,
That the-entryman shall be required to enter all contiguous ,areg»s}ofwthe char-
Géter herein described ‘open to entry prior to the entry of any ‘noncontigupus
- ‘SEc 5. That persons who have submitted final proof upon, or; received: patent
for;lands: of ‘the. character herein described under:the homestead laws, and.who
own. and reside -upon. the land so -acquired, .may, subject to;the provisions. of
“this -act; make additional:entry for and: obtain patent- to lands.designated fc
:entry -under. the provisions of this.act, within: a. radius.of twepty. mi om -
the. lands:theretofore acquired under the homestead laws; ‘which, - together :with
4he- area.theretofore acquired under the homestead laws, shall Dot ¢
hundred and forty acres, on proof of the expenditure required. by .this- on
account of permanent improvements -upon the additional entry: Provided, That

in section-two: hereof. shall-not be & bar-to the entry of a tract-withinaradius.. - '
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‘the .entryman, shall be.required to:enter all contignous sreas of the ¢haracter
herein described: open to:entry: prior to -the-entry of any noncontiguous:land.
:.-SEC.. 6. That any. person- who:is the:-head of :a: family- or who:las arrived:-at
the.age of .twenty-one years:and,is:a citizen of 'the United States,: who has
“entered or:acquired -under.the homestead laws: :prior-to-the passage- ofthis act,
lands of the character .described in: this.act, the ared:of which: is less:than:six -
hundred:and forty acres;'and who s unable to.éxercise the rightof additional:
entry.herein.conferred because no lands:subject-to:entry. under this act adjoin
the tract so.entered .or:acguired-or-lie ‘within the twenty-mile limit provided
for:in this: act, may, upon'submitting: proof that he resides'iipon: and has not
sold; the:land so:entered or acquired:and -against -which land -thereare 1o en:
-ecambrances; rel’nquish. or reconvey:to:the United States the land se oeccupied;
entered, or’acquired,:and in leu thereof, within . the same. land-office distriet,
may. enter -and acquire:title: to six hundred-and forty: acres: of the’land subject
to entry. under this act, but must show: conipliance ‘with all*the-provisionsof
this. act respecting: the: new: entry and-with-all ‘the :provisions of existing: home-
stead 'laws except as‘modified herein: .. LI T A e s T
SEC,'7../That: the - commutation- provisions of ‘the-homestead: laws: ‘shall “iiot
apply to any-entries made under this:aet.: I T T R R A
SEC. 8 That any -homestéad: entrymen. or patentees who shall ‘be entitled to.
additional entry under: this act-shall have, for ninety: days after the designa-
tion of :lands: subjeet to entry under the provisions of ‘this st and contiguous
to those entered-or owned-and occupied by ‘him; the: preferential right:to-make .
additional ‘entry as. provided -in this act:- Provided;: That. 'where such 'lands
contiguous to'the lands:of two or more:entrymen .or patentees entitled to addi- -
- tional entries under this section are not sufficient in: area to'enable such: entry-
men to:secure.by -additional éntry the ‘maximum: amounts to which ‘they: ‘are
entitled, the-Secretary of .the-Interior:is authorized to make.an equitable divi-
sion of the lands.among: the ‘several entrymen-or patentees applying to:exercise
- preferential rights, such divisions to be in tracts of not-less than forty aeres,

- or otlier legal subdivision, and so'made a5 to) equalize’ as nearly as possible the
&rea- which such-entrymen and patentees: will acquire’ by ‘adding the tricts.
embraced inraddtional .entries-to the lands. originally held or.owned by them:
Provided further, That where but one such tract of vacint land smay »adjoin
thé lands of two or more entrymen or patentees entitled to exercise preferential
~ right hereunder, the-tract.in question, may-be entered by sthe person:who first
submits to the local land- officé his application to exercise said preferential
Pights oo b Dt b g e T D T T e e T e
./ 8EC 9 That: all entries made and patents issued undeér the provisions of this
“act shall be subject to and:eontain. a‘reservation to the:United States '6f g1l ‘the

coal and other minerals inthe lands soentered and-patented; ‘together with the ‘

right:to prospectifor, mine; and remove ‘the same: “The: coal and other mineral -
deposits in-such: lands shall be subject to disposal -by the :United States in
accordance with the provisions of tbe coal dand-mineral land laws in force st

the tine.of stch disposal. “Any-person qualified to-locate and enter thi¢ coal or - - .

other mineral deposits, or having the:right: to mine and remove the same under . -
the:laws of the United: States, shall-have the right-at all:times to enter~upon
the:lands entered ‘or patented, as provided:by-this act, for: the purpose of prog-
pecting:for coal or other. minéral theréin; provided he shall not injure, damageé,
. or-destroy the permanent improvements ofthie'entryman ‘or.patentee; and shall =
= be liable:to and:shallicompensate-thexéntryman’ or patenitee: for: all ‘ddamsges to -
uch prospecting. ' Any ‘person whé has
aequired-from: the: United: States theicoal or other mineral deposits in' any-such .
land;' or.the:right’to.mine and-remove thesame, may reenter and oceupy - so
-much of the surfaee thereof as may be required.-for all purposes reasonably
-incident to the mining or removal of:the coal .or other minerals, first, upon
securing the written consent or waiver of the homestead entryman or patentee;
- second, upon payment. of the damages to crops or other tangible Improvements
to the owner-thereof, where agreement may be had as to.the amount thereof;
or, third, in lieu of either-of the foregoing provisions, upon the execution of g
good and sufficient bond or undertaking to the United States for the use and.
benefit of the entryman or owner of the land, to secure the payment of such
damages to the crops or-tangible improvements of the entryman or owner, as-
may be determined and fixed in an action brought upon the bond or undertaking
in a court. of competent jurisdiction against the principal and sureties thereon,
such bond or.undertaking to be in form and in accordance with: rules and regu- -
lations prescribed by the Secretary of the Interior and to be filed with -and
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approved by: the register- and-receiver of:the local :land. office” of ‘the: district
wherein the land is sxtuate subject:to appeal to the: Commissioner: of: the- Gen-
eral Land: Office : Provided, That allipaténts issued for the coal or other mineral
deposits herein reserved shall contain-appropriate. notations-declaring them:to
be subjectto.the provisions of ithis act-with:reference- to ‘the disposition;: occu-
pancy, and use of the land-as permitted to an entryman under this act.:
Seci: 10. That lands containing water ‘holes:or other-bodies:of: water needed
or-used:-by the publie for:watering purposes shaill not be designated. under. this
act but-may be reserved.under the provisions:ofithe act of -June:25, 1910, and -
such: lands -heretofore..or hereafter. reserved-shall, while so reserved,’ be'kept
and. held : open ‘to .the public use:for: such-purposes:under.such general:rules
and regulations-as the Secretary of the:Interior-may prescribe :-Provided; That-
the Secretary 1may, in his.-discretion,: also:withdraw: from entry.: lands neces-
sary:-to insure :access by the:publie-to watering places reseryved hereunder and
rieeded for use:in:the.movement: ¢f stock: to summer and winter:ivangesi or to
- shipping. points, and. may prescribe such:rules and regulations ds maybe:nedes-
sary for the proper .administration and use of:such lands: Provided- further,
That. such driveways:shall.not be of»fgreater:number- or width! tlian. 7sha1:1~be
clearly necessary for. the purpose proposed, and:in: no. event-shall be anhore
than one mile:in width for a driveway:less: than twenty:miles in length ‘not
- more -than: two: miles in width. for driveways over-twenty and not moréithan
thirty-five miles.in length, and not over five.miles in-width for: driveways ovér
_thirty-five miles:in.length: Provided further, That: all.stock so:transported
over such.driveways. shall be moved an .average of notless than:three’ niiles
per day for:sheep and. goats and an average of not less than s1x m11es pe ‘day
_for cattle:and: horses..: .. :
: 8EC, 11.:That the: Secretary of the Inteuor 1s hereby authonzed to make all
necessary rules.and. regulations: in -harmony. with: the: provisions: and purposes
of this aet for the purpose: of carrymg the same: mto effect.::

" The above is the act, 0f Décember 29, '1916. (89 Stat. 862), a
amended by the act,of October 25, 1918 . (-{LO Stat. 1016), the: act- of
September - 29, 1919 (41 Stat 287), and the act of June 6 1924
(43 Stat: 469).

’ AN ACT FOR- THE RELIEF OF CERTAIN HOMESTEAD J_NTRYMEN ,

SEe 2, ’l‘hat any homestead entryman of one huuched and suzty acres .or
less ‘of lands.which: have been or may-hereafter: be. designated: or: classified-by
.the Secretary of : the .Interior as:subject-to:entry-under the-provisions:-of the
stock “raising. homestead act. of - December. 29,: 1916,. who has -hot: submitted
final proof upon: his existing entry, and also.-any. homestead entryman who.has
vsubmltted final proof or received:patent;.for .such an amount of:lands that are
of the. character described as subject to ently -under.the provisions of:the: said
stock raising homestead. act,. and:-who.-owns-:and. resides upon:the said;home-
stead entry, where said lands are.within: a. national iforest,; may make: an -addi-
tional. entry for. aund obtain:patent: to such-an amount. of land of: that: same
‘character, not in. a: national forest and ‘within a-radius.of twenty miles: from.
said homestead entry, as, when: the. area: thereof:is added- to" the area:.of: the
- ‘original entry, will not exceed six’hundred and.forty acres; and: residence-upon

*" the original entry: shall be credited on both entrles;:but. improvements:must be .

.- made.on the additional entry equal to-$1.25 for each - -acre thergof..~ For:the.pur- -

. poses of this act.the Secretary of the Interior is authorized to:designate under
" the stock raising homestead act lands:embraced,: at the time:of- such de51g-
natmn within .valid subsisting entries. within natmnal forests. e

Approved March 4, 1923 (42 Stat 1445)
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BANDH v. HEIRS OF: WOO])FORD

Deczded January 7 1925

;d contemplates m seruce of notlce by

Lo 10 mu be ﬁled w1th1n' twenty days after the fourth ,publ catlon of ther
e notlce, otherw;se the contest abates zpso facto

. DEPARTMENTAL DEOISIONS CITED AND. APPLIED; . ~ ' i : b RSt
Cases of Schmzdt v. McCurdy (44 1. D. 568), and Whalen v. Hcmson (47 -0

. L, D. 100), elted and apphed : ‘ . .

’FI\INEY )2 irst. Asszst(mt Secretarg/

“ The Commissioner of ‘the’ General Land Ofﬁce has submltted the
record in the contest’ of Sam Bandh against the homesteud ently
of I il S VVoodford and requested 1nstruct10ns as to the proper
o p1 actice. - : ,
. «iThe: entry was made at the Cass Lake, Mlnnesota, land ofﬁce oh

June22,71991; for lot 1, Sée. 22, T. 62°N., R. 24w, 4thP M.
{9.75 acres) The contest of Bandh was mltmted March 5, 1924'
the charge. bem«r that— - -

Entlyman ‘died on - or about I‘ebluary 5, 1923, leaving no known helrs
dependents,. ot relatives; that the improvements made by sdid entryman have
not: been mamtamed or. kept up since - his death and .that said lands have
rem‘uned wholly vacant and ;unoceup: sed. S e ! ¥

Notlce of the contest ‘to be. served by pubhcatlon ‘was 1ssued by
the local officers.. - The ‘date of -the first publication was: August 28,
1924 of the. foulth publication, Septembei 18, 1924. - Proof. of such ;
* publication was filed September 20, 1924. On October 55 19245
there was filed an aflidavit_of the. marhncr on September 8, 1924,
of a. reoustered letter containing. a. copy- of the. notice. as: pubhshed, '
together with a copy of the contest affidavit, addressed to entryman
_-at’his‘record address; which is also the post oﬁiee nearest the land -
- that ‘was’ returned ‘unclaimed. i

“On ‘November 5, 1924 the’ local ‘officers dismisssd the contest be-
cause it did not appear that 2 copy, of the notice as, pubhshed had
‘ been” posted on' the’ land. “Under date’ ‘'of Décember 8, 1924, the

~ Commissioner of ‘the: General-Land: Office" advised ‘the' local ofﬁcers
that they should have adv1sed‘ ‘the “contestant of his’ right of appeal

‘from the dlsmlssal of ‘the contest, Thereafter an afﬁdawt by con--

* testant wis ﬁled setting forth thata copy of the- Totice g8 published

~was’ actuall posted immediately after the date of the first pubhca-
to'that effect mailed ‘to his' attorney, but 'was
apparently*lost in the: maﬂs “Hé requested that the‘contest be rem—.
..gtated with’ leave to ﬁle an aﬁcidawt of ‘posting.- ’ '

g ,‘ance W1th all of the prov1s1ons of Rule. C
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" Rule of Practicé 8 providess 777"
Unless notice of contest is:personally:served iwithin 30 days after issuance

of such notice and proof thereof made not later than.30 days after sueh serv1ce,
‘or 1f serv1ce by pubhcatxon 1s ordered unless pubhcatlon 1s commenced W1th1n

abate’ Promded that if the defendant makes answer w1th0ut questlonmg the
.. .service or the proof of service of-said notice, the contest will proceed W1thout
further requ1rement in those partlculars : :

 Riile10:

.Service -of notice by pubhcatlon shall -be made by pubhshlng notlce at least
once a week for four successive weeks'in'some-newspaper pubhshed in ‘the
county Whereln the land: in contest lies;, aud if:no newspaper be.printed in
' such county, then in a newspaper- prlnted xn the county nearest to such land,

< Copy. of the’ notice as pubhshed together with copy. of the alﬁdawt of coh-
test; ‘shall’be sent by the éontestant within 10! days after the first pubhcatmn of

‘such notice by registered mail divected to the party for service upon-whom | -

such: publication | is being made at the last: address. of 'such party as: shown: by

the records of ‘the land -office and also:at the: address, named -in the -affidayit -

for pubhcatmn, and also at the p0st oﬂ'ice nearest the land. .
' Copy of the notice as pubhshed shall e posted in ‘the. oﬁice of the reglster
and also in a conspicuous place upon the land involved, such’ postmd ‘to be
made W1th1n 10 days after the first publication. of notice. as; heremabove pro-
v1ded ) : : : B

<In the absence of proof ﬁled not later than 20 days after the
fourth publication of the notice, that all the provisions relatlve to
service-of notice by publication had’been complied with, and in the
absence:of an answer on ‘behalf-of the heirs, the contest: abated

“In Sehmidt v. Mcé’wdy (44 L D 568), after quotmcr Rule 8 the
Department held: -
. The purpose of thls ‘Tule’ is to exped1te the mderly admlmstratlon of the
pubhc land: laws relatlng to the initiation’ of contests, and to prevent delay in
“the . prosecution: thereof to the ‘detriment: of . a: “junior. contestant -TUnder “this
rule, upon failure to. make proof of service 6f: notlce of contest .within:ithe
““time specified, where no answer has been filed, the -contest abatés ipso facto,

. without- the uecess1ty of any actlon on the part of the advelse party “or the

local oﬁice1s :

See, also, W]wlen v. H amson (47 D. 100), Wherem 1t Was held 7

Rule 8'0“ practlce is. mandatory and has all the force and eﬁect of law In

upon h1m to qhow strlct comp‘ ’ance W1th sald 1ule, Wl’llCh he has' fa1led to do .

The ﬁhng of proof on September 20 1924 that the not1ce had :
been pubhshed -OnCe . 8. week for four successive weeks. in a news:
~ paper, pubhshed in; the .county. wherein, the. land ‘nvolved lies did
- not, in :the, absence of proof of comphance W1th the -proyisions ;of

the second and thlrd pal aoraphs of Rule 10, prevent the;, abatement
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of ‘the contest. - Rule 8 contemplates that ‘proof of comphance Swith
all the provisions of Rule 10 must be ﬁle within 20° days after’ the
‘ 1ourth publication of the notlce, and the Department has never given.
tc the rule any other meaning; otherwise, a contestant could bv '
pubhshmg the notice and ‘filing proof thereof, but 0m1tt1ng any
pretense of complymg Wlth the provisions of the second and. t}'lll‘dj
- paragraphs of Rule 10, defeat the purpose of Rule 8 as. deﬁn d n’
Sehmidt v. McCurdy, supm L -
““Contestant “failed “to “comply Wlth the prov131ons of: the" SLCODd
‘paragraph of Rule’ 10 ‘the’ Tegistered - notice being “mailed ‘on the
‘eleventh day after the- fourth pubhcatmn ‘Moreover, the affidavit of
mailing ‘the notice ‘wis not ﬁled until October 15" 1924—m0re than
20 days’ ‘after the fourth' ‘publiéation of: the potlce e
Tk follows that the apphcatmn for the Teinstatement of the con--
test must be, and is hereby, denied, without pre]udme to Bandh’s
right, in the absence of any 1ntervemng adverse claun, to ﬁle a neW,'
»contest aiﬁdawt and proceed anew: : -

WINDSOR RESERVOIR AND CANAL COMPANY v MILLER
Decided January 10 1925

’ ,RIGHT oF WAY—RESERVOIR LAND—OIL AND GAS LANDS—PROSPECTTNGV PFRMIT

: The approval of a. ‘right_of "way “grant for a reservoir -site purs' 1
“act of- Marchi 3, 1891 confers upon ‘the grantee sdch an estate 4n ‘thie Jand
; as to predlude. the- Depaltment from:issuing an .oil: ‘and’ gas prospectmg :
permit - to- another under ‘section 13 of ‘the:aet .of ]‘ebl‘uary 25 920,57 1.

’RIGHT OF WAY—RESERVOIB LAND—WATER RIGHT—BOUNDARIES

. The’ supelﬁCIal area.embraced in-a right of way for' a::reservoir granted
..~ by the act.of March. 3, 1891, is measured andidetermined, by the hlgh water .
. line as shown by the approved map; and- the approval of the map is an
o "adJudlcatlon that the whole area w1th1n such e is’ 1equ1red for the
"""constructlon mamtenance and care of the reservou' fulther, ‘the ; ‘ant
f,accords the | use :of ‘an additional’ StI‘Ip 50° feet Wlde ad;wmmﬂr ‘the- mardmal -
¢ Hmits of the réservoir:when. the need therefor is estabhshed i

' RerT oF WAY—RESERVOIR LAND—MINERAL LANDS—QI -AI\D GAS LA‘IDS—-»
A grant of :a: rlght of . way under the ‘aet of March- 8, 1891 does mot_carry
..., with it any rlght (title, -or- interest.in-or:to mlneral depos1ts underly: ng’ -
7‘ the land or-any. mght to prospect for, mine, and .remoyve. oil or gas: de-

pos1ts either dlrectly by the vrantee or mdueetly bv 4’ lessee thereof -

‘but the’ tltle ‘to stch’ deposits’ remams in ‘the ‘Unlted States sub]ect only )

“to such’ d sposmon as may be“‘authorized by Iaw :

DECISIONS AND REGULATIONS CITED AND APPLIFD .
Cases of’ Rzo Grande Wostem Ra,mlway 'Oomp(my et al’
B D 44) Ker Rwer Gompawy et aliy "Umted States :(251 Ui S 14 )
United States v, thtney et al. (176 Fed. 593) T A Sullwan (38 L.- D
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15 493), Grtmd View Seepage Reservozrs and. Dwtches (43 L. D 317), regula-
;_; tions of June 6 1908 (36 L D. 567),. and admmlstratwe rule of June 24
‘ 1918 (46 L D. 418), _c1ted and apphed )

DEPARTMENTAL DEOISIONS OVERRULED : : .
Cases: of Deseret Irrtgatwn Oompcmy et al v »S’eme'r m/er Lcmd wnd Watea»

) 'tmy (40 L D 463), H. H. Tomkms (41 L. D, 516), and Dwon v
y:vGulch Irmoatwn C’ompany (45 L D 4) oVerruled :

fonn ';:f-«i’:,;-: BEVENE

FINNEY, First Asszszfcmt Secretary : . L
- The above-entitled case involves the. questlon of the authorlty of o
the Department to grant a pe1m1t under sectlon 13 of the act.of
February 95,1920 (41 Stat. 437), to: prospect for 011 and gas upon, a_;
tract of land occupied by. the: Water .of ‘a reservoir. constructed in-
pursuance of a right, of way granted under the act of March 3,
1891 (26 -Stat. 1095, 1101) The faots in the cage “are. brleﬁy as .
fo]lows L
The NE. %VE 1/4, Sec 24 T SN R 69W 6thP M :in the—.'
Denver, Colorado, land d1str1ct s, embraced in the selectlon of the
North Poudre Irrigation Company under the act of March 3, 1891,
* supra, the map of location having been filed September 17, 1901,
and approved by the: Department NovembBer *7; 1903, This 'map
shows the land to be embraced in an annex to North Poudre Reser-
“yoir No. 8, having a total area of 138 acres, Wlth a depth of 20 feet
and ‘a capamty of 1,800 acre- -feet.. On the map ‘of deﬁnlte loca-
~ tion filed December 98,1908, and. approved by the Department ‘Octo-
" ber-11,-1905, the aréa of the: annex is shown to be 175 7 acres, Wlth
Ca capa01ty of 3,998.8 acre-feet. ’
'~ On November:20, 1923,: Frank C Mlller ﬁled appheatlon, under
section 13 of the: leasmg act, for a pernnt st0. prospect for il -and
- gas upon said: tract, which is not: ‘within- any known rreoloom strue-
ture of‘a producmfr ‘oil or gas field and’ appears “to''be vacant and
unapproprlated except for the rlght of way 1 herembefore mentloned
. On February 14, 1924, the Windsor. Reservoir and Canal Com-
pany, successor -in interest of the North Poudre:Irrigation” Com-..
pany, filed a protest against the granting:of a permit to- Miller, in
“which it is alleged that the annex and the main reservoir are con-
nected by-an: underground tunnel ; that!the Teservoirs:are now- filled
with  water to a-depth of 39 feet, to-be tised ‘during the irrigation
season of 1924 that the excluswe use of the’ land is needed and re-
: qulred for reservoir purposes, as 1t is located in the center of ‘the’
_annex; that during the, greater. portlon of each year the land is.sub-
merged many feet in water; that prospecting for oil and gas on the
“land could not be done w1thout injury to the Vested rlghts of the
e protestant that 1t mlght result in total destructlon of the reservou'
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for the purposes for Whlch it was constructed :and-that-the oil-and
-'r'a' apphcant Would not be ‘able to mark the corners‘of the clalm,'
as required- by IaW, on’ account of the depth of water. 3 =
. Miller ‘answered - the protest, admitting. the existence: and loca-'
tjon of the reservoir. He alleged that water was stored. in the reser-
voir:in spring and was used in' July and August; that when the
“water was drawn off only about 10 acres of the whole site were sub- "
‘merged, -the remainder ‘being exposed  during- the : greater- part: of
the year; that ifia. -permit were granted he could drill the Tand even
if it were ‘covered in whole or in: part by ‘watér; that the protest was
- Tiot made.in good faith, as the company had’ 1tself executed a lease‘
‘now held: by the Union 011 Company ot Cahforma : :
A copy of said lease 'was filed ‘with the answer, and’ from thIS it
~appears that the campany has leased "all its lands in and’ ad]om-_‘
ing the réservoirs and: rights of way for ditches arid-canals ,i’for ‘the_ -
developmerit of 0il and gas ThlS lease oontalns, among others, the
Iollowmg prev1s1ons. TR et

The above and foregoing lease 1s made upon the express understandmg and
~ag1eement that sgid lessee..or;his ‘assigns’shall not: drill any: well:-for-oil® or. )

-gas or-erect; any. building; ‘pipeiline or:dppliance: in- or-upon-any: right of:iway -

’_;for any.-of said- canals. or: d1tches above: deseribed, nor within the- upper: con-
“tour:lines.of any of said three:reservoirs, except upon the written consent:of
the -lessor. hereafter ‘obtained;: diily. executed ‘andi: acknow'l_edged;"authorizing -
and: pel‘nilttm'g' the lessee :or:hisi asslgns 50 :t0' do., “Tt*1s-understood - that: the .
-foregoing restrietion: ‘Shall not; prevent-the lessee from -withdrawing’ 011 from-
beneath ssaidreservoirs ‘and: ditches;: but is only a limifation on “the- places
Where Wells may be sunk and prpe lines lald 'Lnd other structures erected L

. Lessee m conductmg 1ts operatlons shall protect and preserve the d1tches
'and 1eserv011s of: the- Iessor covered by th1s lease and the water therem con-
"talned from all damage and pollutxon of - every kind and character whatsoever,
.and shall not permit any oil to ﬂow mto such drtches or reserv01rs nor any
.watels ‘to: escape from said: reservoirs ‘or ditches: by . reason of:its: operatlons
eitber: during;the time:of-such operatmns or: thereaftel».; In the ‘event:a well
is drilled, W],thm the upper contour of. any reservoir -on. said ‘land. such well,
whether it develops mto a producmg Well or:is, abandoned shall be so handled i
and at its” abandonment’ shall be lef : such shape “that 'the waters of “said
- reservoir . .can mot “escape “there through and- all of the’ lessees operations -
f;w1th1n ‘the .upper; contour.. -of . any of the lessor’s reservoirs:on. said land shall,
:so.far.as said. operatlons may in any dnect or. Andirect way affect the capamty 3

’q‘uahtv of the Water contamed or that may thereafter be contamed thereln; <be
ke cnducted in,.accordance with: .the. ertten' plans and specrﬁcatlons prevmusly‘

I A eﬁpressl ,uhdersti)odffandi-a’gree‘df-{t-ha_t ‘the - 16ssé ,"5?731__1';359 liabl‘e “in
-(damagés to the lessor for any-failure on the part of the lessee‘to protect -and
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pre serve. gaid: ditches and: reservoirs and the waters therein. contalned from
all: dftmage and pollutlou of every kind and character vhatsoevex The lessee
shall aiso be hable to the lessor n damaves for any dlmmutlon in the qu ntlty
_ of water stored in’Sdid reserv or 1un in sa1d dltches caused by the lessee,
- ‘Hi¥ agent or émployeés, either by bréakage-of’ the: retalmng walls offsaid ‘ditéhes .
or.reservoirs; or-by holes drilled' therein or: drilling therein,:or-in; fany - other‘
manner, and -for any-and’ all, damages done to the farm lands :and crops by .
'1eason of h1s operatlons ; ;
: By demsmn dated Auuust 13 1924- the Commissmner of the Gen—
eral; Land . Office-rejected the prospect1n0f—pe1 mit apphcatlon on the
ground that the land ‘was not subject to disposition. under. the leas-
ing-act So long as the grant under the act. of March 3, 1891, subs1sted
citing the cases of Northern Paczﬁc Railroad. C’Ompany v.: Fownsend
- 190.U.:8.267),and £. A. Orandall. (43 LoDes ()), as to. the nature
~_of the.gr ant for right of way. . :
Miller:: has . appealed to the Department and both partxes have _
wﬁled exhaustive briefs. and arguments: : o
In the regulatmns of June 6, 1908 (36 L. D 567 ‘568) under the act
‘of March 3, 1891, the Department says: : -

The right: granted is:not in the nature- of -a grant ‘of: lands, but isra: base or.

: quahﬁed ifée. ;1 The 'possession and right: of’ use -of: theilands. iare; ‘given :for . o

‘the: purposes”™ contemplated by:law; but.a: 1evers1onaly interest:rem#ins:in the
United: States;: to: be conveyed: by -it, to- the person ‘to whom the land-maysbe
patented,: whose' rights:will: be. subJect te ‘thioge<of the: grantee: of: thesiright -
of way. All persons. settlingron’a tract of: pubhc land;-to part. off swhich; rlght
of . way. has’ attached -for -a~ canal,: ditch; 01 -reservoir, : take-thé land subject: to:
suchi~right of way;:and at the total area of" ‘the::subdivision: entered, there.
© being: no:authority, to. make deduction iniisuch-cases: .:*. #° % " Segtion 211 of
the act of March 3, 1891, provides that the grant:of a right of way for a eanal,
dltch OT. reservon‘ does ot necessauly carry with it a 11ght to the use of land ..
50 feet 011 -edch ‘side, ,but only stich 1and may.bel used. as is nece sa1y f01"con- :
tructlon, alntenance, and care of the canal dltch or reservbu‘ The w1dth

1s not spemﬁed
In the case: of T A Sullwam (38 L. D 493) the Department held,
that ‘upon‘its approval ofan apphoatlon for right of way under: the
act’of March 83,1891, Jurlsdlctlon was lost, ‘and it’ could not there-
3 a,fter properly a,pprove anotl nd. conﬂlctmg -application. .
case. the 'Department expressed 1tself as follows

The a6t of ‘March' 3, 1891 undér which the: apphcatmn of Rovers and’ Dav1s‘

Was'ﬁled and ‘dpproved, is essentmlly ‘s1m11ar “to the aét of ‘March’ 3, 18(5 (18 o L

espectmo' which the- Supreme ‘Court ‘has™ dec1ded thatf after

an«apphcatlon as beén approved by the” Secretary of: ‘the Tnterior”a vested -
ight. is acqulred ‘which’ can’ not ‘e disturbed by any subseqnent action’ of the

Department that with the: flpproval ‘the title passes, and w1th ‘the' title passes

- all. authority. or- control: of -the- exeeutlve .department over the land and over

the fitle: Wthh it-has conveyed (Noble Y. Allmon River Laggmg leroad .Co.

147 U. 8. 165) )
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“Applying the rule announced by the Supreme: Court-in theabove-cited-case -
to ‘applications ‘for. rights' of way under ‘the -act ‘of 1891, this: Departmentihas
held that by the approval of 'such an application the jurisdiétion-of the Depart-
mént is’ lost; and that’ any subsequent action taken looking to thée cancellatlon
or annulment of the right of' way must be by:direct ‘action for-that- purpose 5
and in the saire conneetion it has been held further that the Department tay
. mot ‘properly: approve. an- application subsequently filed -which- conflicts :to a .. -

material extent with.an approved. appllcatlon under which vested- rights have

been acqulred (Alten et al V. Dem)er Power and Irmgatwn Co.. (38 L ‘D,
- 207 ) )

A dliferent view appears to have been taken in the cases of Deseret
Irrigation Company et al. v. Sevier River Land (md Water Oom-
pany (40 L. D. 463), H. H Tom]cms (41 L. -D.. '_16), and Dizon V.
Dry. Gulch I rrigation.: OOmpan 2t (40 L. D. 4) In the. admmlstratlve :
ruling. of June 24, 1918, (46 L. D. 418) i howeve the 1atter view s
‘not adhered to. - The case of. T A. Sullwom, supm,:must be taken as
settlng forth the law. . Lo 3
. The same construction: has been glven to the acts of Ma1eh 3

.1875, and March 3, 1891. United States V. W']mtney et al. (176.
Fed. 593), Kern Rwer Company et al. v. Unsted States (257 U. s

14;7) In regard to the act of March 3, 1875, ‘the’ Supreme Court has
said - (Rio. Grande - Western Railway . Oompamy Ve Stmngham, 239
U S. 44):

The rlght of Way granted by thlS and s1m11ar acts is nelther a mere ease-

ment, nor a fee mmple absolute, but'a 11m1ted fee made oi an 1mphed cond1— o

tion of reverter in:thée event. that the company: ceases to: ause: or retain; the land
for :the: purposes for . which ‘it.is granted, and carries with it-the 1nc1dents and,
remedles usually attendmg the fee. . :

. The followmg may.: be quoted from Llndley on: Mmes,: " ird,edi—; '

tlon, section 153 Volume 1, page 280

reselvatwns or exceptwns 'l‘hey are: plesent absolute: grants;: subject: to. no
conditions,. éxcept: those. necessanly 1mphed such_as that :theiroad. shall be .
: constructed -and used. for.the purposes . deswnated They are 1n”effect orants
of the. fee sub]eet however ‘to a revelsxonary mght m th event thé ]a.nd
L censes to be! used for “the’ purposes for whieh' it wis granted The - ‘estdte
has been cha1acte1ued as a ‘“limited fee” or a *“base fee.” No part :of. the
rlght of ;way-can;be: ahenated w1thout /the :consent ¢f . Congless ‘nor :lost’ by

laches; or acquiescence. .. Grants of thls .character _carry-. w1th ;them the 1mphed o ‘_

condition - that the lands are- not to be used except f01' he purposes of
legxtunate raﬂroad opelatlon No., txtle 1s acqmred to. und ymg mi
the land can not ‘be mined’ for its “oil, gas; ‘ot ‘other’: mlneral dep051ts The :
-extractlon ‘of - 0il' ‘or mmeral Would result 4n ‘an mJury Lo the reversmnaryf
‘estate ) ! : H i - : i

. The 'railroad company secures the surface and S0. much of the underlymg :
mmerals as may be necessary to support the- surface. i The oblig gation. to
port the surface would of course be mandatory.- * * * ' T
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- The .reservation. of ¢ ‘mineral: lands . fonnd dn; these .acts. does; not. apply to

o the lands: embraced: Wxthin the right of way.. l1m1ts . This right of way extends E "t
- foand covers all: publie: lands; - whether. mineral or not.:,

. Tf at.the time the right of way attaches: mineral lands over wh1ch the road, :
is.to pass are unoccupred a subsequent locatlon thereof followed by a patent
to. the locdtors, is inferior to the right: of - way, to the, company,. and must, yield

" to “the ;superior.- legal title, -without . resort to :a.court -of; equlty to_set. the,

patent aside. .

CTt'is contended ‘on hehalf of the appellant that the canal company,
is not protesting on account of any threatened danger to its reservoir
and water supply from prospectlve drilling operations, because the
lease that has been given will not prevent drllhng ‘which' will have

early the 'same dangers; that the company'is merely endéavoring
to retain the poss1ble oil supply for. its lessee and its own’ ‘attendant

E advantage ‘that'if the permit is not: granted the ‘Government will

receive nothmg for any -oil there may be in'the land, as it “will e

drained off and taken from adjoining prlvately ‘swned ‘Jand of the

company, even though ot taken from Wells on’ the lancl 1tself
'The appellant also says., 3

. Pe1m1ts have been heretofore 1ssued by the General Land Ofﬁce to apph-
cants to prospect for. il and gas upon lands adJacent to the lands herem
1nvolved “said lands also - being §ituate within reservorr sites located uider. -
thé act of March 8, 1891,
. James G. ‘Stephens, Denver Serial 028587, Perm1t granted February 15 1924
Valdo I‘ Wllson Denver Serxal 028815 Permlt lTlanted July 15 1924

: Tt is true that pelmlts have been- granted as stated and that the
tracts appear to e within reservoir sites’ of this’ company: - In' the

" case of Wilson the company ‘protested” as in" the present ‘cdse, ‘but
“the Commission€r - dismissed ‘the protest by+ deersron dated June 5
1924, and the company did not appeal: R Gt

From a-careful consideration of the, aets of Conorecs 1nvolved and

' the numerous-decisions of: the: Department and.the courts construing

these acts, the' Department ig"convinced-that: such’ title has” ‘passed
under the grant ‘of right of Way that a pelmlt to prospect for 011
. A0

granted : : : : i
-"As has-been' stated entrles may be allowed for lands to parts of

whlch rw;hts of: Way for canals; dltches, or reservoirs have- attached,

but sueh entries’ are subject 'to. the rights of Way Obvmusly,

: clalmant ‘whose land is, crossed by. a rlght of way for a canal: may
"-not; use;.or exercise.. the right of possessmn “Over,:, the land. that is
‘actually necessary for the canal. It is clear that the same rule must
“apply” to one Who has been granted a perrmt to prospect for 011

'-and gas.
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Fleld notes of the smveys _must be ﬁled in: duplmate
fthe actual locatlo ,_of the D

.The extent of the ground occupled by the ;W .er of S
fer Whmh a right of way. has been granted under thlS act; must; be' s

map “The approval of ‘he map by the Departmen, is an ad]udlca-f,
~tion that the. Whole ‘area- show' 116 be- Wlthm the hlgh Water hne of_; i

.- icare of such reservoir.. Furtherih e; may be estabhshed by ev1-:._: o
dence that the orent ricludes 50 feet outward from: the margmal '
' : 2 Tn! h1s connectlon see the case of G‘mnd

SR View’ Seepage Resemozrs and

tion of the pr0v1510n ot sectlon 18 sald a

v appear in this recor
SR anal - Company ‘has executed a.lease ‘ ythe oo
o Umon-Oll Company of California; in which itis prov1ded ‘that: the‘ S
: lessee shall not. dmll for 011 or gas 'Wlthln ‘the- upper ‘eontour: hnes of -
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0 1ght tltle ;or mterest in.or: to‘f- .
or. any ‘Tight to. prospect '

ithin. 20 days after such ‘order :and proof of ;service: of notlce by
;1s made not later. than 20, days aft' the fomth pubhc thIl, as

p‘ ] : S H i
& proof: ‘of the’ malhng of notice shall be by aﬂ‘idawt ‘of-the person: who:matled -
the! notice, attached toithe postmaster s 'eeelpt for the letter or: (1f,de11vered) =
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_ADA'L. ﬁABAMS (ON REHEARING)

L _‘ Demded Ja ua, y 12 1925

. _hearmcr of departmental deelsmn of August 6 1924 denymg repay— :
~ ment of moneys paid by claimant’s husband ‘in connection with tim-
-_ber and_ stone, entry, Glenwood SprmO“s Colorado, No. 917. In 1ts '

- Vde01s1on, the: Department held. that the claim was barred because it
" was:not-filed within the hmltatlons of tlme pr0v1ded by the act; of
December 11, 1919 (41-Stat: 366).. - ’

It is now contended that repayment is due under the terms of the -
act of June 16, 1880, (21 Stat.-287), and:as:authority for. sich-con- -
tention the de01s1on ofthe Umted States Court of Clalms in‘the case -
- of Adolplz Nelson V. Umted States (85 Ct Cls. 427 ) is rehed ‘upon.
: and de

‘ improved . ThlS

o Teason . thadt‘_ PI‘lOI‘_ to the ﬁhng: of hlS :entry' &Ppllcamon the ,land!‘;‘-_ e

: ,,pubhc moneys only in cases Where he is expressly authorlzed so ‘to “do’

. _thls court a cause ‘may b one ofY legal r1ght thouch 1i0° exéeutive officer- may ;
“bex empowered ‘to-satisfy it. -Insthis case it seems indispuiable ‘that: the ‘Gov- . *
. ’emment m ‘equity and good ‘conscience: is. bound; to: refund; th1s money, and in

',such a* case the actlon for money- had and recexved Wﬂl he
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It is clear that ‘the ‘Cou

ofClalms dld not attemnt to hold that e

,“the ‘money was 1epayable under the act of: June 16, 1880, but that it

Was recoverable uncler an act1on f01 money had and recewed 1rn—j :

sectlon ig 'of the act of I‘ebruary 25 19"0 hter‘ll complmnce withs an the :
prOVlSlODS of the goveuung Iegulatxons, Wthh have all the force ahd: effectj

h ges, were not sustalned._, 1 ) . .
.- A petition for. the, exercise:of isuperv1sory authorlty has been ﬁled e

-~ .on"behalf: of Witbeck, but action.thereon is rendered unnecessary -

because examination of the record has- brought to: the atténtion of .

: peal

the Department sufﬁment to demand the reconmderatmn of ‘thie ap : :
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L Parlsh Lou1elana contammg forty (40) acres more or Iess .

mdorsed a8 ﬁled en ‘k ovember 12 19‘)3
 at 8.30 p- m., ‘while Hardeman S apphcatmn was ﬁled December 11 s
o 1923 at 3 p.m.,-in. Whlch he set forth:: '

1,‘ hereby cla1m preferenee rwht to th1s peumt by reason of the fact that on' =

VVltbeck S apphcatmn

L Nmthwest quarter of the northeast qualter (NW % iof: NE 1;4,) Sectlon' f .
B -L-twenty five: (25) north Range fen: (1()) ‘West, Lou1s1ana Merldlan, Webster.

As1de from: the failure to- ‘incorporate in’ the
: number of the. townshlp, the apphcatlon was fiot tnider oath and the S0
- allegatlons as? to the postmo ‘of the' n0t1ce Were' mot: corroborated R

‘ In the case of J. Sam F medman (5 5
’held that as the reﬂulatmns of March 11’

: 5+ ( No 616), approved' o

August 9 1918 (4—6 L D 51‘%), govern; : Paraﬂraph 8 of said: Cireus -
lar No. 616 provides that “-VVhere no: money is: tendered the apphca- L
, "tlon, etc erl be reJected ol R o o

For the Teasons. aforesald ' the Department must hold ‘that! Harde:

man did; not" properly: agsert :his claim:of. preference nght avithine

the time-: allowed and that VVltbeck’s apphcatwnr is. entltledi to'ipris; i

. 1925 (51 L:
= March 5 1925

¥



38 0 DECISIONS RELATING To'THE PUBLIO TANDS [Vol..

'-.VO_E\LTZEL;.‘"; WRIGHT’E (ON‘»PETITIOI\T)

: ’E'of motice theleof deprlve the entryman of any ‘of: his 1'10‘1'1 )
‘entry s e E

-On behalf of: buaene Voeltzel in: the matter; of hIS apphcatlom for

a:permit under section: 13 of the act of: February 95,1920, (41: Stat.
-437), to prospect: for. oil and. gas upon (Wlth other: lands) lots 75 8, -
©9, 10, 12 13, and 14, Sec. 9, T. 3 N., R. 91 W, .6thi P.-M.- (814:44

,acles) (xlenwood bprmgs (Jolorado, land dlStI‘lCt Wherem the De-
. partient, by decision of November 24, 1924; affirnied .as de01s1on of’
“ the Commissioner: of the. Genéral Land- Ofﬁce ~dated. July 80;: 19241
‘_ rejectlnc the.application as to the tracts-above described and: holdlng
* that-Howard M. Wright was entitled: tosa: preference rlght underr ’
eetmn 90 of the act of \F ebruary 25, 1920, supza.:: 5 :

..:Counsel for : Voeltzel, who: has argued the' case: mally, contends ;
that Wright was guilty of laches in failing to apply to make’ entry

i for the land until the: lapse :o0f ninéteen months afterithe: ﬁhng of the E
. plat:of sirvey; and that:because of ‘the-intervention of:Voeltzel’s

- application’ the delay prevented the apphcatlon of the doctrme %of
 relation. : RN

-#The plat of: dependent resurvey of the' townshlp was ﬁled i BER

: local office on May 15,1922. - Voeltzel’s application for - prospeetmd g

- permit was filed August 11, 1923, and Wright’s apphcatlon to  make

“entry under the enlarged homestead act for lots 3, 7, 8,9, 10, 12, 13, o

- and 14; said Sec. 9, wasfiled-December. 81; 1923 Because ‘of the,
. “pendency . of Voeltzel’s 'apphcatlon, VVrlghts -application” was. for-
C

. : dete of Metchﬁ 1924 directed tl}xe.iocat‘liofficers to notxfy VVnght

Land Office, who, under B
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; :_that 1t Would be necessary to ﬁle A walve;- ‘of compensatmn in. ace rdi
“anee with section: 29 :ofthe: oil Teasingraét. To this: requn

Wright: reSpOndecL swithivas showmg that he estabhshed vesidencson

~-theland’ on:March’ 21919, vand: had resided- ‘thereon: contl‘nuously el
- sincel that date; ‘He explamed that the! delay in applyl gitomake - -
_entry:was due :to: ithe fact that *he' was 'without: money “to pay! the' Do

- --required: fee andcommissions: The: showmo accompamed an
ﬁrom the Comm15s1oners de01s1on of March 2

o As Lot 8, said :Séc.. 9, was’ embraced-m fPetroleum Reservegl\oi 61 ‘.
- .b‘y’ Executlve order of .ctober 20, 1918 erght does o contend o

' "former husband of 1\{[rs I‘letcher on July 22, 1915 apphed to' make

«";entry under theE nlarged homestead act for 320 act As the land _

i Stat‘- 509): as to 011‘( and O‘as The apphcatlon Was allowed Apnl 10 L
19186, ‘when the’ deswn 167 TaTi T :

©was perfected by ent1 i




ue that erght delayed:.from May:. 15,1922, until -
923,: before applying ‘to make -entry,: but: no Wlth__»

‘ ‘—'December Bl

n'ﬂdrawal 0L class1ﬁcat1on of the:land: »mtervened—merely Voeltzel’s

['vm' R

In: the case under cons1d-tj..»

"'-’.«"apphcatlon for a prospectmg permity: :which: was not*an-adverse™ "

o ‘r1ght w1thm ‘the meaning of the law governing. settlement claims:

c'rht’sA application::t muke homestead -entry, the latter’s: elalm

o mmht haye been:defeated. by a sitbsequent settler, but fiot. by a:mere-.

i paper apphea:nt

of the ﬁndmc of :Voeltzel 2

2 mghts through laches & -
- In Pace v. Oarstarphen (50 L D 36"“

»_ 1914 supnz,l aud the’settler 1n1tletes a, vahd entry besed upon such

ftor; the. ﬁhng .of . the: plat of survey- and. prior-to ;the’date: ofﬁ

e - The.recoids; of ithe local - ofﬁce did: not: contain.
P any notlce of; hlSv: ‘ettlement, ‘Ialm, but h1s presence on the land I

1th estabhshed prmc1ples of ]ustlce e

G ettlement the settler 18 theleafter tor-be ‘regarded: as ansentryman :
as from the date of; settl ment and h1s r1ghts under the homestead S

ip“ serue a "sdettlers: rlghts in the face of a w1thdrawal class1ﬁcat10n :
~_“or report. that the Jand is, valuablet for: certam mmerals, surely h1s

’»{‘rlghtsycan not be defeated by a mere apphcatlon for a prospectmg -



or:a permlt to prospect for eny ef the mmerals named: s

‘ fm the act ,f'February 25, 1920, supra,.a person acquires. nosright to

= the. Iand—merely a rlght to-.a.;permit over: subsequent appheants : pag

: "'who have no preference rlght'recoomzed by the act.\

The Federal Water ’Power ‘Aet’ con e1s upon the Federal Power Commlssmn
the Jurlsdlctlon and contlol ovieRr! Tights: of':way* for' power purposes e
fon:nerly exercxsed under - the dCt ‘of: February. 15, 1901 by the Land ‘De: -
partment except as"to-projects: mvolvmg Indian allotments:or Where the_""“
electrical energy 1s to be- developed other ‘than' hydrauhcally /.

ay fo the transporta-ﬁ; |
ie: lands mcludmcr the

: iimitations; a'nd_ CQndltrol_ls of thls--.sect}on.
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. ‘The:: act of 1920 is" general in- 1ts apphcatlon, sand among “other v
] thmgs prowdes that; pipe-lines for- conveymg oil and gas: shall be; F

constructed, operated; and: maintained: as:common carriers:
sdniview of the: foreoomg provisions of ‘daid act’ of 1920, the De-

partment is of the: opinion ithat: the ‘act of May 21, 1896 (29 Stat. =
- 197), granting:rights of way- through the pubho lands s1tuated inthe -~

~‘States of Colorado and: ‘Wyoming, to. pipe-line : compames “for+the -

- purpose of transporting oil, was repealed and superseded by section -
-28 of the act of February 95, 1920, including that provision of the.
‘act 0f 1896 which: coriferted upon . the grantees “thereunder the: right
‘the ‘public:linds adjacerit to the. lin {of1said pipe-line
material, earth and stone necessary for the construetlon of the p1peﬁi S

" to take frox

line: -
... am inclosing herewith a. cu’cular contammcr the act of February
128

ing the use of water for beneﬁ ial pur poses, the other for power pur—

© posés.’ You Wlll understand that rlghts of‘way for power purpo.-ses.:_ o

dre now,

Land Department however, retams JuI‘lSdlCthn for si h pro;ects;

25, 1920 .and the regulations thereunder, also two circulars contain- 5 .
Jing: the act of February 15 1901 (31 Stat 7 90) 'Lnd the regulatmns:‘_- L

under ‘the act of Feébruary 15, 1901, _supra, where Indlm_ allotments =

are. 1nvolved and where the, electrlcal energy 1nvolved is: developed T

B by steam or.is other than hydrauhe. BT

' BATLEY v, CANTRE o

éoided Fobruary 8,.1925.

Anvmzsx«, CLAIM—SETTLEMENT——-LACHI‘S—NOTICE—STOCK RAISING HOMESTL‘AD

“One who ¢ould have learned of an. adverse claim;’ but avolds notice thereof
i, by Iallure o examme the dand: for: more than three months before the

i

Alfred O Lende (49 L D 305), elted and apphed



S 14 SE. 14, Sec"30 s:nd o“nsh1 by
" local office.t At 4 o clock on the sa
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. : FINNEY, Fzrst Asszstawtﬁecmta? Y i ‘ : .
' : i T Bai ey from a demsmn of the"Com-_ '

I ‘1d Oﬁice dated June 21 1924 holdmg,

». Sec 29 T 2
»dlstrlct :

‘ Tt appears from the record that n 'Fr ay, March 9, 1923, a
2 P m, sald Ba,lley recelved a letter from th‘e locall oﬂice adv1s1ngf ‘

bout di

. dugout i in"which he’ slegt that nigh ,:and whlch he* cpmpleted early’ R
~ the. next mormnv The next day he madé an eﬂ'ort t= :obtam money T

of Balleys dugout fencmb, and potato patch A number 'of N affi-
damts were filed,

i ﬁheld Cantrell’s entry for cancellatxon as to N % SE 1/4eand SW W

SE 1/4, sald Sec 29 Wlth a v1eW to the allowance to that extent of

upon con51derat10n of Whlch the Comm1s510ner'r '
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lecml s*ubdxmsmn or 0therw1se marke th”(same 1n such manner a4y
o to clearly indicate the extent. of _ther clalm . The:

act of August 9,1912 .-
n of, settlement i O’hts to

at. 2679, prov1ded for;th

s the extent of 820.acres of land e51gnated under the enlarged home-'(‘
. stead act; prov1ded the settler
,terlor boundaries of the lands clalmed as h1s homesteac ~In ZV o7 th— .
ern. Paczﬁa Ra,@lway G’ompcmy V. M orton (43 L. D 60) the Depart- S

‘ 184 h' he. rlo"ht;». 3

to: deéignatioﬁ bjr settlement,-rupon a:
* homestead,.! This provision: was late:

In hlS apphcatlon to make entry,es larch 13, e
4 : unoccupled. and unappropl‘ Ated by any’. e
Jaws. ,

' on March 9 1923 extended over the entﬁ'e 640 ac1es, 'a,nd that h1svf, o




s sral’ leasmg Taw ‘on'loté 6, T, Bl SWV iy Se

. ?fii_,, ‘,lund for-leagé
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o failure to mark the boundarles of the: clalm prior-to’ March 13 1923 o

“can not be pleaded:as a. defense: by Cantrell; Whose aetlor in makmg.’ o

entry Wwas. Inno; way- 1nﬂuenced_b 7 SUC _,f : L S
. For the reasons above: expressed;: the- entry o;E Cantrell W111 be i

. pealed from bemcr modified to agree herew1th

BERG v. TAYLOR.

) DEPARTMENTAL:DECISION CI.l‘ED ANDI APPLIED

Case of M arath(m Oil Oomptmy v. . West,: Umted States intesvener - (48
150), mted aud apphed T TR S : 4

S I‘INNI:Y, F st Assistont /S’ccretary i :
- On Ottober: 18,1993 J ohn: Henry Taylor filed apphcatlon 027 3()7
‘Dickinson-land dlstrlct ‘North Dakota; fora coal lease under the'gen-
6; T 129 N;; Ri 94 W,
“5thP. M: - On January 12,1924, said land Wassegregated as’ “Coal
llLeasmg Unit No. 371 N01th Dakota No 384 Notlce of offer of sald-

- was the h1ghest bldder for the lease S o ': B
" On March 1, 1924, Olaf E. Berg filed protest agzunst the issuance
. :-,of 4 lease tor sald lands, clalrmno tlmt he'is:the surface owner thereof

" canceled and ‘the apphcatlon ot Bauley allowed, . the demsmn a.p- 5

7' and that a 1ease should not- 1°sue until jthe surface rmhts hzwe,bee_n o .

rLli.‘Lérnd. Ofﬁce ’upon : onsideratioﬁ e

' 7’  of the record found that pat ts. for said. land had. issued; subject: to: e

ns of, the ‘act of March 83,1909 (35"

. Berg has ﬁled an appeul in. Whlch he contends tha
procured, as 1equ11ed by the act of ‘March’ 311909, supm, the ‘congent

“ofithe surface owne mnor:entered into:any Tecognizance .or: »ertlng_"
: ‘f.::caused by coal: mmlng operatlons.

:Stflt 844), 1ese1v1ng the coal deposfcs to the UmtedffStates ~and by. L

Taylor hii§ not -
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©“The United States has d1vested 1tse1f of-title’ to thls land by patents_
‘with: reservations, undes: the: above mentioned act ‘of “‘the- coal” des
' posﬂ;s which belong tothe Umted Statee and-are: sub]ect to expl(nta- ;.
tion ‘under the act of February 25, 1920 (41 Stat. 437) :
“;The*Department in‘the case: of the. Mardthon Oil ﬂompan‘y"‘v
West, United States, intervener (48 L. D: 150); involving 2’ similar
_-question; but a reservatlon of oil and gas instead of coal, stated :

e “‘The Depaltment is mchned to the view that all nahts peltammg to the{
- homestead surface entries ean- be respected w1thout infringing uporn or unneces-

j,sarlly mterfermor with the’ operatlons of the company in its pursuit of 011 upon' o

these tracts ‘The pI‘OVlSlOnS of ‘the' arfhce: act ‘of July 17,1914 (38 Stat. 509, :
and those (¢ ntamed in: the leasing’ det of Februa' 25, 1920, supre, are not.:
- v;m conﬁlct but are the comp]ement of each othe' . Brom the homestead entrles

Whl(:h this- Depar tment- has ‘no duect 1unsdlet10n Those matters must be in-
vestxgated and: adJudlcated m tha local: dribunals: havurr Junsdxetlon over: the

coparties. .ol s Sl i T oy S R ey

The Department has ]U.I‘]SdlCtIOIl over. the coal depomts only, after

: patent has issued for the surface. -The law, provides for. the protee:

tion-of the surfaee owner andit.is his privilege to asser t his rwhts v
by, the approprlate "Process.in the proper forum, . - .o T
: The Commmsmner properly chsmlssed the protest ,fl‘he;decision .
appealed from is aﬁirmed , : NERE T

concluswns, unsupported by any- allegatmns of fact, s not..a good: and
sufficiént aﬂidawt ;apon “which: the- contestant can predlcate any nghts’
under his contest. : e : '

. FINNDY, First. Asszsiaﬂt Secremry.,.:j ( Sl Bty
40 This 1s ‘ansappeal’ by Donald ‘M. Leight from a demsmn of the k>
Commlssmner of the General Land Oﬂiee dated November '3, 1924
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= 're]eetmw hls apphcatlon $0- ‘méke: entry under the ', ock»-rais‘in‘vm
ots ;-85 95:10;: 15 16 17, ‘and:-18; Sec.: 2;-lots 6y 7

: fas?addltlonal to. h1s entry under; sectlon'

' hnqulshment by Georoe W Smlth of hls‘entry under sectlon diof
the' stock-raising' ‘homestead' act, made February: 195 1920; for the

, T 57 N, R, €1W,, 6th Py M, Neweastle;

tract above descrlbod and lot 5, Sec '8 isaid- townshlp Tt iwasires S

~jeeted for conflict: Avithithe: flpphcatlon of Samuel 'J. Raber:to-make
'*“jjentry for all the land embracéd in Smith’s: entry; which: apphcatlon

Was ﬁled w1thm 30 days after notlce of the ca 1ce11'1t10n of Snuth’ L E

,entry ' :
“The' record dlscloses that on June 18?: 1924 sald Raber ﬁled an .
‘ apphcatlon to contest the entry of Smlﬂ*’ allegmg that— AN

Entryman hdS _wholly “abando: . ve- deserlbed lan““ v
exceéding seventeen months last past ‘that’said absénce from the Tand _was'not
~:due to his employment in.the mlhtary or-naval’ servme' ‘pursuant: totan enlist:
< ment: antedating March:3,1921,; that entryman has faﬂed to- comply withithe .
Solaet of -December 29 1916 relatwe to _required. 1mprovements 10, be placed on
BN the land w1th1n the ﬁ st three years k S : . g

Proof of service onISmlth on June 28 1924 of notlce of the con-
i test was filed July 17, 1924. o

2 In. rejecting, Lelo'ht’s -application,. ‘the Commlssmner held that 1t '-

‘Inust be conclus1vely presumed that the rehnqulshment was the result
of the contest, quoting. pflmﬂraph 2 of the 1nstructjons of Aprll 1‘
: 1913 (42 L;_ D{ 71), as’ follow - V ~

. f_rehnqulshment was ﬁled that notice of the contest had been served .

: “ on bmlth the prowsmns of the paravraph quoted are not controllmcﬁ '




T and four; :months A

ke bility:that entryma

“‘contest afﬁdawt Was ﬁled Because of the lapse
. to; the .charge that.  eritryman-has wholly ‘abandoned:the:
~described land for a period exceeding: seventeen months last pa

unsupported: by: any.’allegatlon of 'fact’ which negatives:the po,, IEE
ad: completed the perlod of re51dence requu dy

: "'.'dld not state a:cause: of: action.. leeW1se, the charge tht. entry~_ :

“man %has falleds 10 comply‘ with - the -act: of December 29, 1916, .
relative:to: requlred nnprovements tacber phced on the: lands: Wlthm ST
the ﬁrstét;lnee years ?:is subject to ,the ob]ectlon that: it ‘does mot == "
"':appeal ‘that; contestant: was Ffamiligr -withthetrequirements of the- -

":thw in: that ‘particular, and hence able to correctly conclude that,

B the an had;not been: comphed with.. Even: .if one: -half of the're- :
qmred 1mprovements had not: been placed on; the- land w:

| ’at a later date, thus curmg
B contest chartrmor default ine that paxtlculqr

- :_fépreferenee rxght,
ice- of. the Umted S

. LI retuin; Wlthout ‘approw ral, yeurid [Comlmssmner of 'therGeneral»
Land Ofﬁce] letter addressed to the Umted States Land Oﬁ"lce at;,ii;,.'




C Y, W ENWI 86
.38 B, M. D.'M:, will become subject. to en

e sectlon 2989, Rev1sed Statutes, sub;]ect to"the prefel ence rlght gl’anted' g

by Pubhc Resolutlon No. 20, approved February 14,1920 (41 ‘Stat. " -
K 5 i :Reselu_lons Nos. 86 and 79;. appmved v
58), and. December 28, 1922 (42 Stat

= It appears that en J anuarytl e : do
“Carl Johnson a “permit (Elko 04424) under he aet of O tober 22 S
19293),.to d_rlll oriotherwise ‘explo,re\ for Wa,ter b

engath S -
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- REGORDS—NOTATION OF CANCELLATION OF OIL AND GAS PER

: Waskmqto'n, D C’A February 12 192
: REGISTERS AND RECEIVERS, : il

7 tlon, but no apphcatlon Wlll be' allowed for a perlod of s1xty twovr.
days ﬁom and after such date of cancellatmn S Pt

, recelved by the proper local land ofﬁce and held Without actlon, and : -
o durmg the same’ perlod & clalm may: be :
~ ing and postlng on’ the land ‘as prov1ded

arCt . f i g Bt o
<Al apphcatlons ﬁled durmg said perlod shall be treated: as havmg,-f-’ o

- b en: file at-9'a. m. on the ‘1.xty-th1rd day and will be disposed: of“
- bya driwing held publicl: ¥ you at 12 m. of ‘said’ ""xty-thlrd day.

\', The successful apphcant vﬁll be ad\’lbed of the Tesult of the draW—

ipon proper markmg and pos I
. 1nfr cancellatlon has been

s1xty :two day period, pr1or1ty of poétm will deterinlne prxo, t off

L.D.669). ,
Circular No. 929 (50 L D 387 ), is modlﬁed S0 far as 1t conﬁlcts

Wlth the regulations hereln .
‘ : WILLIAM SPRY

T Oommzsszoner.' ‘
“Appmved S T e
E. C. Finxgy, R

First Asszstant Secretm'y

right to 'a permit. Attennon is, also called to Clrcular No 966 (50 et
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“-ABSTRAGTS OF TITLE TO: LANDS TENDEB,ED AS BASE FOR LIEU
g SELECTIONS : b

Instructwns February 1? 197 T

:‘:Fonns'r LIEU SELECTION——RELATION ; G e A e
Upon the: approval of a: forest heu selectlon the tltle to the base land re- .

; ’de’ce of’ selectlon the Land Department HAd ‘fou:aally dlsclalmed title® to -
the base’ land a supplemental abetract down to:; the date fofi selectlon :

. DEIE’ARTMENI‘AL DDCISIONS OVEPRULED SO/ FAR (48 IN CONELICT.

/Cases of.C. W. Clarke (32 Ly D. 233), Thomas F. Arundell /(33 L D. 76)," :

. Mary K. Ooﬁ‘in (34 L.:D. 64) and Al ,'G Stra

- (40 L D 108),
- so-far as'in conﬂlct i

utcmt Secretam .
. The Department: has considered; your [Commlssmner of the, Gen- :
e eral Land. Office]; letter, of the:8th instant requesting instructions.as. -
to. . whether the unreported departmental., decision; of J uly:12, 1923 ‘
" involving three selections /(Cheyenne 033257,;033259, 033260).. under
“the exchange provisions of the act.of June. 4 1897 (30 Stat.. 11, 36), :
should be considered as overruling several reported demsmns
_;state that for more than__twenty years last past it has been the
‘tice of your. ofﬁce to equire applicants for lieu, selectxons under
acts of June 4 1897 supra;-June 6, 1900..:(31 Stat 588, 614)'
: March 3, 1905+ (33 Stat;1264); to brmg theh "abstraets of title:toithe
- lands tendered as base up to'the date of their: selections, ‘except where
_ the base- lands are. sutuated in: -the;State: of Arlzona, the theory
~ being—.

: FINNDY, Lirst AssA

b

_ that the. recordinig’of

_fand tender thereof. epartment )constltute A mele assertwn Aby the

' 'examlned approved and accepted

.f':In support of the the“ry on Whl h»fy has |
cite.a- paragraph rom, the. case: of G W, OZarke (32 L D 33),
wherem it! was stated:that it is+a: riecessary.- deduction: from, the.de-
CISIOII “of 'the’ Supleme Court in " Cosmios’ Emplomtwn Oompamy V.
y La ‘ ) at"all equitable rlght
uritil

"'of property 111 the land relmq shed remains.
~ithe t1t1e is. exammed approved and accepted

overluled .

purportmg to convey: lands to the Umted States _". :
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sported. i ] sl f,the Gasest of 6’“"W; =
’UZarlce, SUpra,. Thomas F. Arunde -.,(33 L. D.76), Mm" J E OOﬁn

(34L D. 564), and 4. G. Strain (40 L. D. 108) o ‘
The decision of July 12; 1928, was: renderéd on a pet1t10n for the

:[Vol".-' ‘

‘exelmse of superv1sory authorlty hled by the selector after your S

“named, ne Sibsequént »
_could invalidate the t1t1e thus acquued

: That where any per%on or persons in good fa1th rehnqulshed to the Umted
: ’%tates lands i natmnal forest a8 2 basi
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.Teli nqulsh and qultclann to such: person or: persons theu' he1rs oT: assw'ns all”

titleito: \such 1a11ds whxch the: respectwe relinguishments: of: such persou‘ ory per—— i
. sons may have vested in the United States Promded That :such; person. or
¢ date .of this-

States for the pu1pose stated m the ];)leced.mcr sectlon have
her than the 0'enexal Nl

equal area and value may be selected and patented? i lied ot ‘the 19.11

propnated OL; dlsposedfof -in the manner. and.subject to, the',temls and ‘condi- "

tlons prescrlbed by sald Act-of June- 4, 1897 and: the Te Hons issued: there- -
e apphcatlonsA to' make such. eu select ns: mugt | i;

in the’ Umted States, even though a’

been flled HOW er, itiis now’ well estabhshed

pr it e‘fDepartment to: ‘the:co
the approval of eelect] ons-the title of the baselard: rel

‘ “of~ conveyance o’ “the Umted_fStates wa recorded o

; ' ourtiofithe -

' -of school- i

“In view of thev f01e001n uulessit appears that your: office has at
some pI‘lOI‘ date formal Vi dlscl.gumed title . to, the land 5y ndered as’ .
: ‘supplemental : bstrac ,ﬂrought‘ '

..that: _11e waters ort; the p, " d laﬁndzsA of: the Thntedj States o
Wmchiale 01' may become avallable for: the genelatlon of pOWBl should be .




% S ."DEGISiOﬁS'%'BET‘A’TINGMT(‘)? "THE,,PU:BLICALAN‘?DS' e

‘reserved and set apart under such: condltxons as to result m the greatest
public ‘good; w1thout regard as to then.' location w1th1n partmular tern-

served _by::the Unlted :States,.but . it 'ls'w1thout that authorlty with =

: Iands of the Unlted States.”.

COURT DECISIONS CrTED A‘ND APPLIED——-OPINIONS OF THE ATTORNEY GENEBAL‘ :
o CITEDANDAPPIED g R Gl

t the suggestlon’of 1ts Executlve Secretary, iy 0p1n10n has. been' iy
asked -as:to: Whether or not the Federal Power Comnnsswn 18 au?

i The Comrhmsmn was. created and: estab shed 1by the act of June :

10 1920 (41 Stat 1063), sectlon 4 of: Whlch’ in: 1ts paraaraph (d)

: 'States, ‘Or to ‘any assocmtlon of = -
any corporatlon orgamzed under the laws of the Unlted'm

velopment transmissmn, and: utlixzatlon of power across, along,'from ‘or- in
“any. of the nav1gab1e Waters of the” Umted Stateq, or upon any-part:of the
" ; tes ~(in udmg -thy -;Terrl-

tones) 3
From this it will be. seen ‘that there are two questions mvolved
in the consideration ‘of this’ matter :Fzrst "As to whether . Porto‘
‘Rico is one of the Territories ”‘of the United States, in: the sense
in ‘which- that word ‘was’used in that act?- Second Are cthe' lands

: and Wa.ters in Porto Rlco any part of the Waters and pubhc lands

ects on any of the l-mds in: Porto RlCO‘ Whlch belong to and have been"f:j_;

respect to all.other: Iands of ;that. 1s1and 1nasmuch as; they are not i pubhc o




e 4,]urlsdlct10n of that Commission?:

RES ) N DEC,IbIONS BELATING TO-THE PUBLIG LANDS o Bb

- and reservatmns of the Umted btates,i"such as are’ sub]ect to the} ‘A

Tnasmuch ‘as the principles: mvolv g
~involving ‘as’they:do the relatlonshlp between Porto: Rico and: our,
. Government“ - will: give, these! questions; extended ‘consideration. |

' the: domlmon of the United States at the time of the passage of that

"actithere -were buttwo,: cAldska and: Ha,wan, yvhlch ‘had Been recog- -
,:szed and denomlnated by Conaress ‘as Terrltories %< while: tlre '

“As’ pertment 10 both - the questmns -under cons1derat10n Sire -
that by the treaty of December \104 1898 (30 Stat 175' ; ,Spam:

flong ‘to the pubhe domaln,

e Spam

‘ “of Porto Rico or extended the- la,ws of the United: States.

. power they could not be d1spos‘ 'of‘by the Executlve Dep

lying outside of :the: continental limits: of:;: ‘and! underj‘ L

the Government (22 id; 544Y; becatise by the' ratification of the ,treaty' " i

“the island passed merely tinder’ the leglsla,twe ‘power - ‘of: Cono
‘The ¢ivil Government of the United States did ‘not exterid ‘to if

' —medlately and of'its own' forééior at all until’ Confrress prescrlbed' B
“form of government and either énacted new’ laws, contlnued the laws AR

_such ‘enactments it ‘was sub]ect 1o control and government‘-»bv ‘the

'_Presulent as Commander i in Chief.
-260): Furthermore, thes Supremer Cc

tgo v. Nugueras (214 U.S: o
has declared ‘that- Porto

- ; RICO has never been mcorporated 1nto and made a/ part off"the?Umted' =

- sub]ect to the' provlsmns of our statutes relating! 6 Ateirito es Gent
: erally, is'shown: by the'fact that it hds enacted ‘certain: laws ‘as: 1o it;
oo asy for 1nstanee, 1t has declared that appeals and wrlts of error: hef :



ther purposes (3 ot
t declared that the mhabf R




"'froni Justlce, and i 1n
B that although Po
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‘or upon the Iands oF Duilding
of thlS Act And promded further, That nothmg herem contained shall‘ be qo

I’romded That the Preﬂdent mayifrom tlme to timej m ]llS dlscretlon, convey_ i

‘to: the people of Porto RlCO‘SuCh lands: bulldmgs 01 mterests m lands or other L

‘;leglslate with, respect; to allisuch matters: as it may deem advis- .
Loy -able.” - It"isitherefore evidentthat: Congress-did’ not':intend: that.
% our Government should:; +dispose: of;: control; for, receive: any  befiefit )
from: such.. Iands,:water‘ powers and streams except fwm such off‘

- them as: had been:r
L use; ‘hecause we ﬁnd in: the ’of 1917 a dedamtmn that when “fe-
served lands .are No lonoer used for pubhc purposes they shall be
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'com)eyed to’ the people ‘of Porto RICO And that act Went even
. further:in its ‘recognition: ofthe: OWIleI'Shlp of “Porto: Ricoito all

e pubhc property niot Teserved: whensit provided sthat the- Presuient.'
“may: from time toitime: accept by’ leglslatwe grant ‘from ‘Portd

e Rico dny lands, buildings, or: other ‘interests or propertyv Wthh may
“be needed for ‘public purposes by: the' {United‘States.” ; v
Tt was ev1dently the intent of bonoress in passmg the Federal '

e ‘Water ‘Power Ac¢tithat all: of / the watersson fits: ‘publicior: “reserved-

lands “which:are, "ot may: become avallable for:the ~generation- of
. power; shouldibe roserved and set: apart for that ‘purpose tinder stich -
- conditionsias would: result in“'the sproper; <use ‘and control:of such -

- ~watersiand ‘in’ the d1spos1t10n and:tse:of the power in such manner

_as will result in the greatest public good "The location: of i such -
waters: within: partlcular territorialimits was not, in: my* ]udwment i
LAy controlhn(r factorinithe’ consideration and’ passaore of-that act
ot 'These  facts,' coupled Wwith:'thes further faot that} nelther theiires "

. ;served Tands in Porto R1c0, nér thewaters on:them: are:in:any way. -

""y'ﬁub]ect 66 the: control: of Porto Rico, lead me to the conclusion: that S

Congréss: did: not! intend ito-exclude such:lands and waters: from: the

g operatlon of the Water Power Act, regardless of the fact that.-Porto
-"Rico is not, strictly. speakmg, 2 Terrltory, in the sensé in whlch;

- jbecauser*Porto Rico:can not, control their use for any.purpose::

o are not: pre]udlced therebyz

- that word is usually used. ‘To hold otfierwise would be tantamount

to saying that if that act does not apply to such reserved lands the .

- power facilities on them can ‘néver be developed and the Water must @ .
go to waste so far as the development and. use-of power is; concerned e

“But ‘aside’ from that' consideration:
Rico have, in effect, sanctioned the’

we find’ that the 1awrve of orto

. by the United States, as the mere;owner of the: Iand Sectmn 2387, .

. Revised Statutésiand; Codes ofi Porto Rico, declares: that ¢ ¢ rain;water - -

' Whlch falls (0L ‘ani estate belongs 0 the :OWner; of such,. estate ‘while .

"“l jploy any other adequate means, prov1ded the pubhc 01: thlrd‘persons‘

'Izprlvate 1nd1v1duals on: to th State,

: It 1s Well settled that. the U
rlghts and powers of -use.and control-
propr1et01s ‘have.over;Jands prlvatel .
~-If the lconclusion: that the. ‘provisions of the, Federal Water Power g
Act lelatlng to the reselvatlon ot powel sites and then' dlsposﬁnon s

_the respecmve owne1 : and ;mayibe, used and en]oyed by such\ owner, ‘
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o ’and control may ‘be apphed to the reserved lands in Porto RICO needs_
-the support ‘of precedent it may be found in the fact ‘that lands, have -
~been reserved there: for national-forests.under- sectlon 23, actiof -

' VMarch 3 1891 (26 Stat 1095 1103), Wh1ch authonzes the Premdent* .

B 4‘part of the pubhc lands

* * *”

If P01to RICO ig'so farv
forest reserves there, as,-

- projedts; or project works on.any: of the ; ; to: R ] g
"1 belong:to :and- have been reserved by the Unlted'States but 1t does -
“ not haveithat: power as to any. other class of Tands. there because they : e
SR kbelonrr ; ) t :
S States.

"20 1908 (35 Stat 169) : Pt el g AERT =
Whlle the s'ectlon referred to prov1des that purchasers thereunder T

: _"under t-e homestead law wasiin:
3’HoWever, a8 the purchase must b

' (o3 ’er quahﬁed if she has not made an entry under th t1mber
-.-and stone, desert’ hnd ot preemptlon laws for: more than: 80/acres;
b eru ‘the: homestead 1aws—-—to make' entry' '
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. tfor the maxunum area allowed by sectlon 2289 ReVJSed Statutes v the

, I have your [Recrlster
‘Cruces, NeW Mexrco] lette

,person Who owns and res1des ‘on: such an’ entry can’ initiaté 4 settle--f ,
ment:. Ialm under the stock-ralsmg homestead act on unsurveyed.— o

b'merely postmd & 'notxc, ‘-If he mhintain a* ireuce ‘around the Tand
and.keep posted anotice- giving the Jocation. of his residence and that -
he clauns the:land under sectron “50f-the: stock—ralsmg homestead; :

: 'thereon ] : '
If the unsurveyed land Whlch your correspondent is 1nterested m

- has not- been designated as stock-raising, he is at liberty to petition’

the Director of the Geological Survey to recommend its des1gnat10n,
and at the same time: request the deswnatmn of the . land in the :

r \patented entry
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If the unsurveyed land: ha,s not been de51gnated the patentee oh
‘whose behalf your inquiry was made.can not 1n1t1ate a: clalm thereto
: ‘.'W1th0ut estabhshmg residence thereon -

QUALIFIGATIONS:AS T0 CITIZENSHIP ‘T0-SECURE: TITLE TO
: : PUBLIG MINERAL LANDS S R

t' ns, February 26 1925 I DT o

3 ASECRETARY ) OPINION GITED AND APPLIED o
Oplmon of the Sec1etary ‘(28 L.'D’ 178) mted and apphed

Oﬂice] ﬁeld agents 1t appears that ‘an” En(rhsh orporatlon, known
. as the Borax Consolidated, Limited, now -owns all:or practically all -
. the stock. of both:the Pacific. Coast Borax Company and the, Umted
“States Borax: Company\ through . purchases from the' former stocks
.holders of the last-named compames, whlch were 1ncorporated 111
"kformazand West Vlrglma, respectlvely, and m your letter of Ja an;
uary 24, 1925 (Independence 04520) ,, you: state—: . ;

Thls oﬂice is: of the -opinfon:that so: far: ‘as. the record dlscloses,- the Paelﬁc '

: Coast Borax;Company and the: Umted States Borax; Company are: quahﬁed a8
“to, citizenship  f : i publi ’m{neral _l'nds, but- in-view. of .the

dﬁerence o opmlonvo,_” that pomt, th" opmlon of. the Department is requested

, ',,nAn aﬂirmatwe answer.to, this questlo ) WAS: glven in thls Depart-
ment’s. unpu hshed demsw f;,M@Tch;Qﬁ,;; : n.j the.case of Umted

; ; occupy and purchdse mlmng clalms from the government
1rrespect1ve of the ownershlp ‘of stock therein by persons, corporatlons ‘01'
assocm.tlons not c1t1zens of the Umted States o
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r CAROLINE GOLEMAN

‘fthe absence of ‘
YOWEr: to accept

charieteristics and’ location 'so- strongl. :

‘character that she had been ‘unable elther to induic thers 1o ’pros-:

_pect on it for oil or to secure: the means w1th Whlch she could do e

"so herself..

By its decision of September 24 1924 the General Land Oﬁice, ;

:‘ demed that application on: the ground that ‘the . Director of the

Geological Survey, to whom it had been referred for cons1derat10n,‘x S

: had made a report Whlch in hlS oplmon ]ustlﬁed that actlon.
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, In her appeal from that dec1s10n the: entrywoman does no‘ more ,’ f :
- than to. assert that the u Commlssmner erled in ﬁndan' that saldi‘i
L jland' 'Were mmeral\» in- chara('ter =

“conforms. exactly ‘to’ the record ‘on whlch*'lt Was based a record
created by the' apphcant’s own act in secur riga’ prospecting permit
- “and by her voluntary waiver filed” i its’ support; without “which it .
“would not‘have-been granted, and it is settled’ that, “ when a’ patent
- has:issued-in- conformlty with the. reeord: upon Whlch ‘the right ‘to
_ the patent is predicated; and has bee'"” signed, sealed, counters1gned E

e and. recorded the title to the land has passed and the: 1and depart- s

1s liereby sustain
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LANDS WITHIN PETROLEUM RESERVES EXCEPTED FROM El\TTRY_f“ S
UNDER THE STOGK-RAISING HOMESTEAD: AGT—CIRG'ULAR NO S
913 MODIFIED—ACT OF FEBRUARY 7 1925 - 5

INSTRUCTIONS

DEPARTMDNT OF THE INTERIOR, pl e T "
P “GengraL Lanp OFI‘ICE, S
‘ : SeT R e Wasﬁmgton,D 0., March 12 1925
‘_‘REGISTERS ANT REOEIV’ERS, e B '
T UNITED Srares Lanp. OFFICES. o : e
Section 12 of: the act of February 7 1925 (43 Stat 809), reads as. ;

: f,"follows

»7 served:or withdrawn;:

»kls hereby modlﬁed to read— s

That emstmg entrles allowed prlor to Aprll 1 1924: under the Stock Ralsm"
',Homestead “Aet “of ° December 29 1916 (Th1 nth’ 5 § i
)’862), for 1gnd w1thdr wn as: valuable for1011 or 'gas; .

but fiot 6 otherw1se re-
»hereby vahdated 1f othérwize” régulars: Promded
~-That-at date of entry the »land was: not w1th1n the hmlts of ‘the: geologu: struc-
» tures of g producm' oil. or gas: ﬁeld : =

. In view thereof paragraph 9 of Clrcular No.- 913-(501L D 261),3 o S
~ approved February 2, 1924, entitled “ Liand in petroleum reserves not -

- Subject to- entry under the Stock Ralslng-Homestead Aet 45 B whlch, :
: readS—- B z . Ter Lo

As to stock-ralsmor entrles heretofore allowed for Iand w1th1n the 1limits -of :
- petroleum: reserves _you w111 on the submlssmn of: satlsfactory ﬁnal plOOf e
forward: all papers o th1s ofhce, w1thout the 1ssuance of ﬁnal celtlﬁcate

A% to entnes allowed prlor 1o Aprll 1, 1924‘ der the Stock Ralsmg Home—
stead Act of December 29 1916 (39 Stat 862) for land w1thdrawn as valuable o ,
for:oil or gas but not otherw1se réserved. or: w1thdrawn, it otherw1se regular;. L

colons submlssmn of" satlsfactory final: proof you ‘will-issue final ‘certificate ‘anid

: but W111 forward ail’ papers to thls oﬂice

L - :allow any stock-ralsmg homestead entnes w1th1n the limits: of lands

note on; t.he face thereof £ Vahdated by See 12 act of: February T, 1925 2. HOW-,
: i ;at date of the entry, the land_,was W1th1n the Jimits of the geologlc" : B
1 r +ing o] 1 d,.you w111 not 1ssue the ﬁna, cert1ﬁcate_, TR

“This act does not"validate or protect any stock—ra1s1ng homestead entuesb_ )
.allowed after Aprll 1y 1924 You will: report ‘such: cases, if any be: pending in:. - ’
your ofﬁce, for appropuate ‘action: Gare should be exermsed Ain future not to

S drawn or de51gnated a valuable for 011 or- as, and apphcatrons for suc

WILLIAM SPR ]
: O'Ommzsswne s

E.-C. FINNEY, Sy ey
k F'ms't Asszstant ;S’ecremry S
40210 ——25—vm:51———5 BT T
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N ATION AL FUEL GONPANY

‘REPAYMENT‘——ASSIGN MEN'I‘—TBANSI‘ER.

. No rlght to recover purcliase: moneys and Vommlssmns unde1 the 1epayment

- statutes: ‘can be- recogmzed in-an: a%mgnee of ‘a ‘canceled entry where the ..

- purported transfer of the land occurred after the cancellatlon of the entry i
" became effective.: & v s i S

- ,REPAYMENT—STATUTE OF LIMITATIONS :

o Repayment “of purchase moneys and commlssmns subJect to refund under the_ .

act of ‘March 26, 1908, as amended by the aet of* December 11; 1919, is
barred if not filed within two: years from the date of rejection of the appli-
cation,’ entry, or proot;: ‘where such reJectlon is subsequent to December 11,
1919, -or within’ two years. thereafter Where the reJectlon occurred prmr
thereto ‘ _ : SR . sl
! DEPARTMENTAL DECISIONS AND INSTRUOTIONS Arrmm—(}oum’ F CLAIMS DECI- -
i SION DIS’I‘INGU‘IS}IED ST R SN

Cases of Ma/ry Ward (39 Tu D 495) Helen Serret (42 L D 537) Domthy .
“Ditmar. (48 L= D 104), and paragraphs 35 36,5 and 49, “instructions ‘of
October: 25, 1916 (45 L. D, 520), ‘applied; case ‘of Anthramte Mesq Coal:
Mmmg Gompam/ v Umted Rtates:: (38 Ct. (}ls 60) dlstmgmshed ’

'FINNEY, Fzrst Asswtant Seoremry '
March 19, 1906, Charles L Thompson made coal entry at the_

.~Pueblo, Colorado land office for ‘the NE. 1, SW. 14 Sec.13,T.328., o
“R. 64 W, 6th P.M., for whlch payment was made at the rate of $20 ’

) per acre, a total of $800.. - .
. May 21 1906 the Suﬂield Coal Company ﬁled protest agamst sald

entry, allegmg that the entry was fraudulently made; that the land - B

.. “had no coal value; that the entryman had no funds of his own; and “
~that the purchase money was supphed by other’ parties in pursuance .
of an understandmg designed to. obtain an undue advantage of the

_ - protestant ‘who had a tramway across: sald: ‘tract; which wasused in- -
" connection with mining opelatlons on:‘an ad]acent tract: A hearing

was ordered on the protest and ‘a dite ﬁxed‘ftherefor, put after a-:
continuance the protest was Wlthdrawn ‘However, by letter of Jan

ary 18,:1908, the Commissioner of the General. Land Oﬁice requlred ;

the entryman: to file a. personal affidavit that the entry was made. in

his “own individual® mterest and Tiet 1n{/the interest - dlrectly ‘or in- -

directly of any other person or ‘persons, 1t1ng as’ authorrty for such:
: Arequ1rement the case of Jessw E. Ovzatt el al. (35 L.D 35 L8

‘ice  of notice of that: reqmrement was’ attempted by the local land
~officials, WhO twice sent reglstered notice to the entryman ‘at his -
record address, which was in each case returned unclaimed:: The

entry was, accordmgly, canceled by the General Land Oﬂlce De- S

lcember 4, 1908.
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December 28 1923 the Natlonal Fuel Company, clalmlng as as- Ll

: 1_ _s1g"nee of the entryman, filed: apphcatmn for repayment of the pur- :

- chage money paid.in- connection with said entry.:

By decision of November 8;:1924, the appllcatlon was: ‘re]ected byj" o
'the Commissioner of: the’ General Land Office-and ' the ‘case is now -
before the Department ‘on.appeal from that -action.. It was:held" -

"that ‘the “claim’ could not: be- entertamed for: cons1derat1on under the:

~aet of March 26, 1908 (35 Stat. 48); as' amended by ‘the act:of De-. " l i .
- cember 11; 1919 (41 Stat. 366), because: of the two-year llmltatlon.v. -

©in. the latter act for filing claims thereunder. It was further  held . -

" that the. claim did not come within ‘the provisions of the act. of - ‘
June 16, 1880 . (21 Stat: 287), authorizing repayment ¢ “‘where,’ from

any-eause;- the entry has been erroneously allowed and can not be
- confirmed.” =0 sy :
s Thewas reclted that at the t1me the entry was allowed March 19

: 1906 there was 0o regulatlon requiring the:-personal afﬁdawt of" the

TG qu1rement

_entryman such as.was: requ1red by:the Comrmssmner in his: Jetter of

A anuiary . 18,1906, in view of the charges made in the protest.and in o
- . pursuance of the: insttuctions contained in the decision of the De- . ;.

;partment under- date of: October 17, 1906, in the Oviatt case; supra. o ::
It was, accordmgly, concluded: that the entry could not. properly- -~ =

" be regarded as having been. erroneotusly allowed, but even if so: con-

”s1dered it was further held, ‘the entry could have been confirmed . : 5

except for the failure-o the. entryman to comply w1th the sald re—

- The appeal asserts that the dec:151on appealed from isin d1rect 6on=

f-ﬂlct with: the, demsmn of the Cotirt, of Claims in the case of Antkm- SR
= gite Mesa. Coal Mining. Oompcmy V. Umted States. (38 Ct. Cls. 56),.

o 5 -»of the present clannan

. ’Wherem repayment was allowed,

. The “casi ,;,referred to. was: qulte snnllar to the 1nstant case as re: - :
. gards the carncellation of the entry, but the-state of the law.is now =~

* different: and alsothereisia v1tal defect in: respect to the quahﬁca tlons e

o rod o abst 'actyof}tltle submltted,‘ ‘with - the appllcatmn for
,:repayment shows that the said tract was: tr ansferred by Warranty' o
deed from the entryman to the Suffield Coal Company on January-4, -

: - 1907. - That was-prior to the cancellatlon ofithe enfry, and ‘while the, o

P protest “of the said company agalnst it was pendlng “The latter com-. -

E pany: transferred by warranty deed January 26, /1907, the said tract
,mcludmg ‘the- tramroad thereon: toThe Green Canon ‘Coal: Com-

pany. “The- Tatter: -company by qultclaun desd dated ‘February 15
1915, transferred the tract with- other: property to the National Tuel_
’ 'f‘l'(}ompanv, the - present claimant, and on-the same date The Green

B Canon Coal uompany, 2 corporatlon, gave notice of dlssolutlon

in relation to‘t e‘entry W'll ﬁrst be con-," B



‘ ~.J-who made such.: apphcatlon, ‘entry,. or: proof or.to: hls g egal represen
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The Natlonal Fuel Company Was 1ncorporated J anuary 22 1910' La

vvhlch was: after the date of the cancellatmn of the ently iy questlon

e capltalf
ing: mdebtedness of the: Parkdale ‘Fuel Company; and the said: Thej'

ock and bonds, nevotmble secur1t1es, obhcratlons, and float-

_ Green: Canon’ Coal - Company, and: in. -exchange therefor, to:issue
: ‘the bonds:and shares of the: capltal stock of the National I‘uel Com- -+

pany inv:such amounts and in such proportions of stocks and bonds. -

“as found necessary to acquire the said property. Tt is ‘alleged that

"The Green Canon: Coal: Company 'was thus-consolidated and merged.' :
“with' the National Fuel: Company, but as'above shown, that oecurred

after the date of the cancellatlon of the ‘entry, and:it is not: shown R
- that the mterests after consohdatlon were ‘the same as theretofore,:a? :

m Tespect to this:tract. : ‘
~oAfter:.the entry was. canceled 10, Tl
be mltlated ‘No rights under the entry- remained- exeept ‘the possﬂole

ghts

redlcated‘ hereon oould“:'j‘::’ [

- Lf repayment clalm for the purchase ‘money; and ‘that was not. asmgn-f

able. B4, Umted States Revised : Statutes. No rightin

the ass1gnee is’ recognlzed where. th"'purported transfer of the: land L

T owass subsequent to:the: cancellatmn 1 the entry: - “See S

and-49 of instructions approved October 25, 1916" (45 T D 020) ’?

Tt follows ‘that this. apphcant is not shown: to be qualified to recelve_j :
~ the repayment even if the claim'were otherwise allowable. -

A further question relates to the statute of limitation prescrlblng,_{ﬂ 28
" the: tlme vvlthm which “such clalm ‘must be ﬁled By the act of 7

December 11; 1919+ (41 Stat. 366), Sectlon T ofthe act of March 26,
1908 (35 Stat '48), was amended to read as follows =

That Where purchase moneys and. comm1ss1ons pald nd
Iaw have been or shall hereafter be eovexed into ‘the. Trea
States ‘under any apphcatlon to' make any: ﬁlmg, Iocatmn,: :
proof ‘such. purchase ‘moneys: and commlssmns shall be’ repald o,the; person

“of the United
on;” entry, B

all ‘cases Where ‘such apphcatlon, entry, or proof has, been or shall {hereafter be;;_.v’ i
reJected and ne1ther such apphcant nor h1s legal representatrves shall have,} _
"o been gurlty of any fraud or attempted :Eraud inconnection with' such apphca- i

fion: Promded That ‘such’ person or*his- legal representatlves ‘$hall-file 5° request;
Cfor the repayment of such purchase moneys. and: commlssmns w1th1n two years

L from: the: reJectlon ‘of such apphcatlon, entry, or,proof, or. vnthm two years from . ;

‘the passage:of this Act a8 to- such apphcatlons, »,proofs or entrles asuhave been- =

heretofore reJected B : A : . : ‘
The facts of thls cas ‘brlng 1t clearly Wlthm the operatlon of the_ o

above law = The: entry was re]ected Wlthln the meamnd ofthe act.

‘Mv_ard, (39 LD 4953 ; H@Z_en‘ .Qe_ﬂ_'@t (42L D 537) ‘D_,om-is.. e




INSE'RuorronS' :

[Crrcular No 863]

[Rep_nt of regula fotis: @ October 28 1922 (49: L D 360), vv1th amend- e
Crrcular 918 50 L D. 261) 5 hebluary 4 1924 s
y ~1925 Cucular 980] S

DEPARTMENT OF: THE: INTDRIOR, ‘
» - GENERAT. Liaxbd OrFICE,

1W“3h’m9750n, D0, March 20, 19?5 T

REGISTERS AND: Rnomvnas
- INTTED STATES: LAND OFFICES'_ L S
o vThe act of March 20,1992 (42 Stat. 465), entltled_ “An Aot to con-

sohdate natlonal forest lands,’f reads as follows. G :

s That “Wher {hie pubhc 1nte1ests will e beneﬁted thereby, the: Secretaly of-A s
i the Intemor be, and hereby 1s, authormed Ain- his; dlscretlon 1o accept: on’ behalf . . 5
= of the Umted States title to. any lands Wlthm the exterlor boundarres of the-* SR e ';1
' "—natronal forests whrch in the op1n1on of . the Secretary of. Agrlculture are
'chleﬁy valuable for natlonal forest 'purposes, ‘4nd in exchanee th'refor may o
L patent not to exceed an equal value' of uch natronal forest land m' the same f L
State surveyed ‘and- nonnnneralam character or the Sec1etary of Aguculture IR b
) “may. authorize : ‘the: grantor to cut: and remove an- equal value: of tlmber ithig == :
- the national forests of the same State; the values in each case- to be deter-
i mmed by the Secretary of Agmculture Promded That bef01 any such ex—';w :
iange” i§ effected notice "0f the ¢contemplated exchange reciting ‘the: lands"'
= Amvolved ghall be’ pubhshed once each Week for four successrve Weeks m some; ]
: newspaper of general c1rcu1at1on ‘in‘the” county or counties.in Wh1ch may ber.f o
. jsn;uated the lands torbe: accepted and in.some like newspaper pubhshed in any -
'Jcounty in which~ may be -situated any:lands or. trmber to be given ‘in such, - o
: e‘{change Tlmber glven in: such exchan"es shall becut and removed under o L
‘the ‘laws and’ revulatrons relatmv to’ the’ natlonal forests, and’ under ‘the = 5
dlrectmn and superv 1on'and An accordance w1th the requlrements ‘of ‘the
: 1 . Lands conveyed torithe Umted States ander: thls;;'. :
B ac;t shall upon acceptance of t1t1e, become parts.of the natronal forest vvlthm e
W hose exter’ T boundaues they Aare. located : -

ey The adt ‘of March 20 1922, was’ amended by the act of Februaryv
: -g28 1925' (43 Stat "1090) by addmg thereto the: followmg< ection:. i

S SR 2 Hither party to an exchange“may make 1eservatrons ‘of: t1mbe1' mm-‘
7.”‘_e1als, or easements, the value . of Wthh ‘shalil:be “daly" consrde1ed i ‘determin: S
: ‘mg the values ‘of thei exchanoed Tands. Where reservatrons are made in lands - L

s _eonveyed tothe Unlted States the Iight to, senjoy. them. shall be sub]ect to such: B
"reasonable cbndltlons : espectmt, mgress and egress and the use of the surf :
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: tace of the - Iand as may be deemed necessary by the Secretary of Agr culture,
B here ‘mineral reservatmns are made in lands conveyed by the; Unxted States:
7 it shall ‘be so stlpulated in the’ patents, and that any person who acqu1res thc ;

v '—,‘[Von,l]-» B

i right to mine and remove the reserved depos1ts may enter and occupy so miuch 7’ Lol \_
wof the, surface as may be requned for all purposes incident to the mining“and - R
“reémoval of the ‘minerals: therefrom, “dnd “inay mine and: ‘Temove such mmeralsf— ey
- upon nayment o the owner, of .the surface fcr damages caused to the land -+ 7"

and, 1mp10vements thereon Promded ~That all property, nghts easements, i

k and benefits authouzed by this section to be retained by or -Teserved to owners -

of lands conveyed to the United States shall ‘be subJect to the tax laws ‘of thc B
States ‘where such lands are located : L

<20 Indtial applwa,tzon to forest oﬁicers : t"All' p’relimina'ry' negotia—
 tions relating to an exchange under the act are to-be conducted with

. the local representatives of the F orest Serv1ce and. any ‘owner of :l _
- land subject to'exchange who des1res to take advantage of the privi-

, _:‘ leges conferred: by this act must’ file- with the local natlonal forest”
,oﬂicers an’ 1nformal appllcatlon descrlbmg the land to be- conveyed

-as Well as that te be selected or if t1mber 18 desrred n exchanae this

E land on Wl’llcl’). such timber is located. The land ‘mustbe’ spemﬁcall\‘

" described ‘according. to- Governmett subdnusmns and, as a tule

nothing less than a legal subdivision may be surrendered or: selected
"~ An exception to thisrule may' be made only- where in the: opinion of
_ the Secretary. of Agriculture: and the Secretary of the Interior such.
 exception: would be’ advantaaeous to:the Government.. The selected:
- land or timber must be entirely within' national forest’ boundarles’
~ and in the same State in ‘which the rellnqmshed lands are located.”

" The applicant must show by affidavit-or other evidence satlsfactory

o , to the Forest Service that he is the owner: of the land to be conveyed, s

' - and that the land relmqulshed and the land or tlmber selected are Z
i,equal in value ~ g T N 8 .

»been reached between the appllcant and the local nat1onal forest B
officer- the case will- be. submitted: to- the - d1str1ct forester _and i

approved: by him- to the I‘orester at Washmgton, D C., for con—‘

31derat10n ,
‘If the Forestér: ﬁnds the exchange to be in the pubhc 1nterest ‘and

that an equality of Values exists, he will request the Secretary of

»Afvnculture to: adv1se the. Secretary of the Interlcr that the: accept-

ance of -the ‘certain described lands offered: ‘under the act and the -
- granting in lieu thereof of other certain described lands, or of stump- - :
-~ ~age-upon other described: lands, meets with. the approval of the De- -

- partment of Agmculture that the base lands are, chiefly valuable for

“national fcrest purposes, and that the - value of the oﬁered and

:fselected lands is approx1mately equial. -
‘The Secretary of the Interior, upon: recelpt of such letter from

. 'the Secreta,ry of Agrlculture, unless he has Treasons to do otherw1se, g
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W111 approve ‘the exchande sub]ect to the submrssmn of acceptable s
~ title to thé lands’ tendered and to full comphance by ‘the applicant -

5 ~ with these- revulatxons, and sub;ect to any protests or: other Vahd

ob]ectrons which. may appear SLEE S
"4 Formal application to district Zcmd oﬁcers ——The General La,nd-~

) . Office will notify ‘the- district Tand officers of the district in which -

- the land or’ ‘timber to:be-selected is located of the approval of the

k *exchange; and such:: dlstrlct land offiders “will * in-turn notify the -
‘person desumg to-make such exchange of the approval thereof and
that -he'is allo Wed 60 days from“receipt of notice within which to - -

& "nearly as possible:

file his formal application specrﬁcally descrlbmg the land’ selected;

orithe land: on which tifnber selected is located, and theland to be S

. relinquished: The apphcatlon must be aceompamed by the neces-". L

1sary affidavits and- fees. :
/i No fixed: forms of apphcatlon for selectlon under thls ‘act and :

accompanymg ‘affidavits as.to the relinquished and - selected lands - A

- ~ have been.: prepared but these 1nstruct10ns should be followed as' g

Bach’application- Wlll be: glven'a ser1a1 number and have the hour

i *and date of ﬁhno stamped the1 eon You W111 note on your records"k

opending).? - ‘ SR

B Aﬁdamts regmred ——The apphcant wﬂl be requ1red to showﬂ.j o
by affidavit thathe is 21 years ot age, and: otherw1se 1ega11y capable -
of cartyingthrough the transaction; that he’is the owner of the land

" relinquished; and that said land is not the basis of another selection

©LOT exchange -He. must also furnish hlS own’ aﬂida,wt or the afﬁdawt-‘.

of some cred1ble person possessed of the: requisite personal knowl-

- edger showmg that: the land selected is nonmineral in‘charactér; that
"’ it-contains no salt springs or deposits of salt in any fofm suﬂiclent :

"o render. 1t chiefly valuable therefor; that. it is not in any manner*f;rf e

occupled or. ¢laimed" adversely tothe selector el
~#.These affidavits may be - executed before any oﬁicer quahﬁed to'_v.._
- admlnlster oaths : .
i Fees—F ees muist be pald by the apphcant at the rate of $1 each
- to the register and:receiver for-eéach 160 ‘acres; or fraction thereof '
of ‘the‘base lands: surrendered ‘and; conveyed to the G‘rovernment

7. Publication and postmg —‘Within ‘80 days- from the filing of‘
‘'his application to-select-land or' timber the: a,pphcant w111 begin pub-: :
: hcatlon of ‘notice: thereof, at his' own expense, in a newspaper or
newspapers. havmg general circiilation: in the county or counties in

" whichithe land: rehnqulshed and the land or timber selected are’ .

: ;sltuated the newspapers to- be desmnated b;y the fe“lster SuchA/ .. : e
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‘ -not1ce must be publlshed once each week for four successwe weeks
the apphcatmn must be: posted ot

durlng whlch time a similar not1ck :
3 ‘cal land 01°ﬁce The notlce should descmbe the, land or - tim-

o ber apphed for as’ “well as the land to be .given in exchange and give -
s the date-of ﬁhng ‘the. appllcatlon and. state that. the purpose. thereof
“isto allow all persons claiming i the land selected or- having bona fide -

ob]ectlons to_such application an- opportumty to file their pretests -

"ot with the. local oﬁicers of the land dlstrlct in. wh1eh the land selected
Cds situated.

Proof of pubhcamon shall con51st of an aﬂidawt of the pubhsher
' _other proper employee of the newspaper in

i"“if,l,whlch the, notlee was pubhshed with a copy.o ‘the published notice '
- ‘attached.  The: reglster shall cértity to: the. postmg in his office. - The -
dates of such publlcatlon and postlng must in all cases be glven

the papers should be transmltted to the General Land Oﬂice for con— B j .
S s1derat1on ‘buit should no.protest be. ﬁled against ‘the allowance of
S the seleetmn within' 80-days from the date ‘of the-first publlcatmn

of notlce, and no. ob]ectlon appear on. your records, you will: notlfy

, the selector that he'is allowed 60 days from’ recelpt of motice within
= which to file' the relinquishment or ‘reconveyance, and abstract of
. }tltle, as prescnbed in paragraphs nurnbered 9, 10, and 11, :

+The proof papers necessary to complete a selectlon should be ﬁled

v Cat the same time.. However, if additional time is necessary to-com-
' plete the abstract, the sanie: will be granted upon 2 proper showing:

- After the ﬁ11ng of ‘the requlred relmqmshment ‘abstract of title,

and other:proof; the register will. certify. the condition of: the record: -
-+ on the’ apphoamon and will promptly transmit the orlgmal apphca— o
s tlon and:accompanying papers to. this office by special letter: - o

i Relmquwhment orireconweyange. —The deed.of rellnqulshmen :

EPIRE or reconveyance of: the land tendered as 4 basis of exchange must be: .
=~ executed and acknowledged in the same manner as:a conveyance of
" real property is requlred to be executed and aclmowledded by the. -
o laws: of :the: State in wh1ch the land is s1tuated The deed should
~also be’ duly recorded.

Where the 1ehnqu1shment or reconveyance is: made by an: md1v1d—
ual it must: show  whether the person: “relinquishing is married- or

' ;smgle, and if marrled ‘the ~wife or husband of such person; as the -
- case may- be, must; ]om in ‘the: execution’ of  the relinquishment or -
' reconveyance in such:a. .Inanner- as. to. eﬁectually Dbar any. right of -

curtesy or dower, or any. claim whatsoever to-the, land rehnqmshed

“or 1t must be. fully. shown. that. under the laws. of the State. in. whmh
3 the relmqulshed land is s1tuated such w1fe or. husband has no- est




5 EE . DECISIONS RELATING TO THE PUBLIG LANDS

ks Whatsoever, present or prospectlve, Whlch makes her or h1s ]omlng
T _1n the rehnqulshment or reconveyance necessary T o
Where the’ rehnqulshment oI reconveyance is by a corporatmn 1t

: _should ‘be re01ted in the 1nstrument of transfer that it was exe d‘ :

- pursuant te an order or by the. dlrectlon of the board of: dlrectors or -‘ :

““other governing: ‘body,“a copy "of Whlch ‘order or dlrectlon should
' accompany such instrument of" transfer, and should beal the 1mpres-

E sion ‘of the corporate seal;

§ 'y“be accompanled by a duly a,uthentlcated abstract of 1

10, Abstracts .of title~Each relmqulshment or- reconve
, , rtle, showmg
" that at the timé the reconveyance was recorded the title was in’ the

- party making the conveya,nce, and that the land was free from con-

-~ pending’ SultS or other 1ncumbrances 5

- the variou§ grantors, ‘mechanics’ liens; lis’ pendens, or other- instru- -
-+ ments which aré’ requlred by law to be filed with the recordmg offi- oo T
" cers; aﬂ'ectmg in"any manner Whatsoever the ‘title to the. descr1bed e

flicting record claims, tax hablhtles, ]udgment or: mortgage hens, .

: )
. and niust show that the title ‘memotranda is g full, true, and’ complete

abistract of all matters of record or on file in his office, nlcludlng all
- conveyances, mortcrages or’ other mcumbrances, ]udgments against .

' land " The authentlclty of the tax records must be certlﬁed showmg

B . that all taxes levied ‘ot assessed agamst the land, or that could operate. e

thereon as a lien, have been’ fully paid; or Whether there is a tax lien’

I ¢ 'st__be 51gned by :'. o ‘
. the recorder of-"deeds or ‘other- proper’oﬁicml under his official seal, -

ga,lthough such tax is not assessed, due or pa,yable that there are no .

- unredeemed tax sales and no tax deeds outstandmg as shown by the
- records of his office. The absence of judgment liens or pendmg suits
'agamst the various grantors ‘which: might affect the title of the land"

o relinquishéd’ or ‘reconveyed miist be sho Wi by the oﬁicml_oertlﬁcate ,
of thé clerks of the courts of record," whose' ]udgments under the laws E

. be a a lien on the land reconveyed or 'rehnqmshed If

‘,; _of the United:States or the State in Whlch the land is situated, would
it is preferred
the abstract may be authenticated by an abstractor or by an abstract:

i company, approved’ by the ‘General Land “Office, in accordance Wlth

- sectlon 42 of- the Mlan' Regulatlons of Aprll 11 1922 (4:9 L D 15
69)." g '
(G Applwatzo For timber, —If tlmber is' des

in exchange for

= the land to be conveyed t0.the Umted States, proof'th ‘notice’ has - 7
been pubhshed and posted will be all the‘ ev1dence necessary-to ba o

k' filed in regard to C
- with the land offered as a- ba51s for the: exchange must be’

19 detion by the G-’e'n,eml Land 0‘77503 ~—The apphcatlon and acs T

o . i ’companymg proof W111 upon recelpt by the Genera.l Land Oﬁice, be - - »

P
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.“examlned at as early a date Aas practlcable, and 1:E found defu'tlve _
opportunity will be given the partles in mterest to-cure. the ‘defects,
if possible. - If the selection appears regular and in- conformlty Wlth -
the law and these” regulatlons the ‘selection will, in the absence. of
ob]ectlons, if for land only, be fmmally approved for. patent. by let-

. ter to the’ ‘district land office, but if timber i is ‘taken in ‘exchange the

Qecretary of Agriculture Wlll upon- advice of the Secretary of the
- Interior that the regulations have been fully eomphed with, 1ssue :

S ploper permit or certificate for timber.

18. Practice ond, proaedure —Notice of addltlonal or’ further re-

v qulrements, re]ectlons, or. other adverse actions of reglsters and.re- - -
- ceivers, the Comm1ss1one1 or the Secretary, will be given and" the -
r1ght of appeal review, or rehearing recognized in: the manner now .

- prescribed by ‘the Rules of Practice, except as otherwise ‘herein pro-
vided. ‘A protest or other ob]ectmn agalnst the. selectmn orthe

apphcatlon to select, must be filed in_the dlstrlct land office to be :
forwarded to the General Land Office for cons1derat10n and disposal. .
- Application to enter filed subsequent to- any conﬁlctmg apphcatmn to

select will be re]ected except ‘where, the subsequent application to:

“enter is supported by allegatlons of prior right, in  which’ event it. -

will be transmitted to the General Land: Oﬁice with - approprlatel

S recommendation. Appheetlons presented under these.. .regulations.
* ot in substantml ‘conformity with -the requlrements herein made, .
"not accompamed by the prescrlbed proof or where land. oﬁered as

_ba51s of excha,nge or the land selected. is ‘not. situated within ‘the

B boundaries’ preserlbed by ‘the act will be reJected sub]ect to appealr o

B

or curing of the defect where posmble
Y14, Rzght reserved. to reject any and all applwatwns ——Apphca-:

" tions to select either land or timber. under the provisions of the act . - 7

“will not’ defeat the right of the Umted States to Wlthdraw :or reserve:

“the land for such PUrposes or uses as may be proper prior to the filing

_in the dlstrlct land office of an apphcatlon complete in all partlculals
15, Other forest ewckamge —Other ‘acts pr0v1de for -exchanges of .

. ~lands in, national forests. Spe ial regulatlons ‘governing. these acts . - '
have not been prepared but: exchanges thereunder must be made

. under the foregomg regulatlons, modified, however, to meet the 11m1-‘ -

- tations, condltlons, and provisions of the acts mentioned.. The aets‘;’ 3

“referred to are as fellows January 9, 1908 (32°Stat.. 765) ; February
'28 1911 (36 Stat. 9
1919 (37 Stat, 20(

' -‘(37 smt'szs), _

dune :;24 1914 (38 Stat 387) July 3, 1916 (89

(41“Stat 980) Februarv 27, 1921 (z_u.‘

60) 3 March 4, 1911 (36 Stat 1357)5 July 25, .
uly 81, 1912 (37 Stat. 941) ; August 22, 1912
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- Stat.. 1148) March 4 1921 (41 Stat 1364) March 4 1991° (41.
‘ qtat 1366) February 9% 1922 (42 Stat 362) 3 ‘and other: s1m11ar acts.
WILLIAM SPRY, :
L C’ommzsszoner.

Approved oo
- E.C. FINNEY,~ e
Acting Secretary?;f the [ ntemor.
W M. JarpINg,
Secretary of Agmoulture

. TEXCHANGE OF LANDS WITHIN THE SANTA BARBARA GRANT FOR?T"

- TIMBER WITHIN: NATIONAL FORESTS NEW MEXICO——ACT OF- B

JANUARY 12,195 T
'INs;t'ENCHONS‘ e . e
l[‘bircular No. '993-] . :

DEPARTMENT OF THE INTERIOR,
- GDNDRAL Laxp. OFFICE, .
Wa,sizmgton, D 0., March 21,,1925

‘REGISTERS AND REOEIVERS : G
- Uxrren STA‘I‘DS LAND OFFICES SING NEW MEXICO. SRR
“The act of January 12, 1925 (4:3 Stat 739), entltled——_ 2 :
An Act Prov1d1ng for the acqmrement by the Umted States of p,1vately B
7 rowned lands W1th1n Taoa County, ‘New. Mexico; known: as the Santa Barbara

i . grant, by exchanﬂlng therefor t1mber, or lands and - tlmber W1th1n the’ -exterior
L boundanes of any nat1onal forest mtuated Wlthm the State of New Mex1co——-‘ ; :

:.k‘»..”:.reads as follows. et

That the Secretary of the Interlor be, and he herebv is; authonzed in: hig IR,
dlscretlon to accept: on behalf ‘of .the United. States:title to all or any. part-of. -

prwately owned lands, s1tuated mthm ‘the Santa Barbara grant located within: '
- the: county of Taos, S New.. Mex1co ifin the opmlon of:-the Secretary

of Agr1culture pubhc 1nte1este‘w1ll b beneﬁted thereby, and the ‘lands aref S
chleﬂy valuable for natmnal forest purposes ‘and ing exchange theref01 the: =

,Secretary of ‘Agriculture: may authomze the: vrantor to cut and remove an.:
equal value of timber within’ the natlonal f01ests of the same State the values

= in each case to be determmed by Lhe Secretary of A«mculture and acceptable; :

land- surveys.shall be 1'd‘
; 'surveys and the plats and” ﬁeld note |

_",to the grantor as, 8 fair: compensatmn T1mber grven An- exchanve shall:be

'fmests and unde1 the dlrectlon and superv1s1on and n: accordance W1th the

1equ1rements ofithe Secretary of Aguculture o e
~SEc, 2. That lands offered: -etchan"e hereunder and not covered by, pubhc :

by. metes and bounds surveys} nd .that ‘such

o ‘ereof shall .

. the. Umted States. J:oxest Servxce and: approved by the ‘.Unlted States Sur-\
- Veyo S : g o

undet. the,laws’ and; re"ulatmns relatlng ‘to the: natmnal'," R

> made by, ‘employees of i
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SEC 3 That any Iands conveved to the Umted States under the provxslone of -
th1s Act: ehall . upon - acceptance of the conveyance therof, become and be a: part;
of Carson ’\Iatlonal I‘orest T : :

: S_E'c. That befo1e anv exchange of lands for tlmber as above prov1ded
is eife ed, notice of’ =uch excliange: proposal describing ‘the Jlands. 1nvolved
therem shall be published ‘once each weék for “four consecutwe weeI\s in‘some: .
. newspaper of: gene1a1 cuculatwn in the county m whlch such lands so to be,
conveyed to the United States ale 51tuated; e S :

"By proclamation of January 23 1925, the lands, k,n'wn as sald_

« ¢ Santa Barbara grant,” were 1noluded vv1th1n the boundaries of said * ‘ L

Carson National F orest S S : - S
- You Wlll be ooverned in yo ; actlon upon apphcatlons for s x-;l .

» 863 (49 I D. 360), entltled “ Consohdatlon of'"\Tntlonal I‘oreste, ‘
" modified, however, n accordance with . the prov1s1ons of sectlon 2 of
- the a=ct ' PCREEy coRl ~ ,

WILLIAM SPRY,
0 ommzsswner. 5
Approved : =
R O 6% FINNEY,_ S S
o ’Actmg Secretary of tke lntemon
WMJARDmE o
Sem’etaﬂny of Agmculiﬁum. e

EXTENSIGN oF TTME TOR PAYMENTS ON FORT PE
*  LANDS—ACT OF MARCH 4, 1925

. INSTRUCTIONS :

) [C1rcu1ar No:. 986]

That all persons \
: Wlthln the bourds

A extenswn of ‘time: for payment of one’half the amount 1nc1ud1ng pmnclpal“: PRt

and mterest due and unpald on thelr homestead entnes until the 1st day “of

revert to the status of other tr1bal lands of the Fo1t Peck Indlan Reserva’a




make payment’
Clet Novembe1 1925 B Promded That all dehnquen amoums of both

B period of the extension.

"year homestead law ‘in the matter of residence; cultivati

TR DECISIONS RELATI‘NG O TZE[E PUBLIC LA‘\TDS ,’ SRR

SEc 2 All such pelsons ‘who: have abandoned 1esxdence/ on and culmvatlon off.;‘ AR

- ,ktheu entues, and who-are in.arrears, in any: amounts
in full of both p11nc1pd1 and 1nte1

; :and 1nterest shall draw 1nte1est ‘at the 1ate ‘of 5! per centum per annum unt’
paid: Promded further, That: upon fallure o make full and complete payme

e, hereby required: to e
on or. before- the. lst day_ S

»of both p11nc1pal and: 1nte1est on or-before the: Ast: day of. November, 1925 sa1d =

‘entry. or: entrles shall thereupon be canceled and the'land: revert 1o the
ey of other tubdl lands of ‘the: F01t Peck Indlan

se1 vatlon :

-+ 1. Korthe mformatlon of entrymen,~ attentron is called to t et
- that becmnmg May1, 1925, all business now. handled by the Glasgow "

“office ‘will be: handled by the land- office: at - Great; Falls, Mentana. = =
Until: and including Apl‘ll 30, 1925 - payments: required- by the act =
: should'be made to the’ ‘receiver of the land office- at: Glasgow, andon
“and after Ma,y 1, 1925, they should be made to the reorlster of the' e

- land office at Great Falls S ey

2. The ‘act is construed to require; the payment of 1nterest on the: e

: prm(:lpal which- was due and unpaid on March 4, 1925 at:the rate of -

. B per centum per: annum from:the: maturlty of the unpald amounts R
and for ‘the period of the extension, and to require the payment of =~

interest on the 1nterest avhich was .due and unpaid on said. date.at

‘the said rate from the date of thed

S8 Section 2 ofthe “act is” ‘constrag ’ :
- submitted: satisfactory. proof: and who have abandoned: reSIdence on

ge of the act and for the'iiff"" o

.clude persons Who have,":f_

~and cultwatlon ‘of their entries:: CTtis further construed not tores

- lieve any entryman from the: necess1ty ‘of complylng with the: three- -

"provements, ‘proof-of which comphence .must: be- ‘made ‘Wll‘,l’lln theb."

- time. allowed for the- completlon :of .the Jpayments. SRR At
i An entryman who on:March 4, -1925; was . an: actual settler on;’:
: '*the Tand: embraced in-hisientry may pay one-half of the: prmcrpal' S
. which was due and unpaid.on March 4, 1925, 6n ot before Novemberl_‘ IS
1,1925, and the other half on or before November 1, 1926, W1th in- T

e _terest oti orbefore November 1;1925.

terest on both halves as: indicated :in: paragraph 2 hereof :
“5oAn entrymian who'on March 4, 1925, was not-an actuel settler

. on the land embraced in h1s entry i requlred to pay: the total: amount - :

" which ‘was due and unpaid on:March 4, 1925 Wlth the requlred in-- S

6. Nidtices showing “the total amount of prmmpal and ; nterest"k

" heretofore paid: under each entry, together.with the amount of prin- . B

“cipal: Whlch was due and unpaid-on March 4, 1925, 4nd the amountof .

interest required; computed -under:both sections of- the a0k, Wlll be'f il

o prepared in this office and sent to the local office- for setvice. by regis- e

tered mail: A copy: of the notlce, together with a- copy ~of this letter. K “ 5

"r,should ﬁrst be sent to the entryman at h1s record addlees, _ancl 1f
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- service is ‘not obtamed at that address a further notlce should be
“directed to- ‘the entryman at the post office nearest the land.  This™

- office - will use the utmost care in preparmg these notices in order

~ that they may “correctly show the amounts due, but before final cer-
- tificate is issued the local officers will check the amount shown in
~the notlce Wlth the local’ office records in order to verlfy the ﬁgures g

e T One Who clalms the;rlght to. make payment under sectlon 1 of_ '
‘the act as an actual settler, must: show by . affidavit, corroborated by

. ‘the aﬁidewts of two persens, the facts relatlve to'his settlement The_
7 affidavit must show whether: on Match 4, 1925, he was- actuaﬂy re=
i 's1dmg upon the land embraCed in his entry, and whether .on that -
~date he had hlS home upon the land to the exclusmn of a home else- e

- “where.

~amounts due.

" this office and if paymen

. :8. The provisions in the act that upon the fallure of an entrymanx '
- to complete his payments as ‘required- the entry ‘shall ‘be canceled
“and ‘the land:revert to the status of other tiibal lands of: the Fort
. Pecle Indian Reservation will be strictly observed, and entries for
. swhich payments are not. made as ‘required will be canceled without
notice. to the entryman other than the notice adv1s1ng them of the

the local ofﬁr'ers W111 S0 report to
ade they will so: report. as’soon as

) ?possﬂole after November 1, 25 ‘Where payment is made under -
_*section 1.of the act, the local officers will malke further report upon -

.~9.-Upon payment bem

‘the' completmn of the payments and if payments are not made as re- : :

o 'qulred they will 'so report ds soon as: poss1b1e after: November 1,1926.

10. 'Where - payments are made ‘as reqmred where . satlsfactory e

proof of residence, cult1va,t10n, and 'improvements has been sub-
- mitted, ‘and in the absence of objection shown by the local officé
~ ",'irecords, the register: will- 1ssue final cert1ﬁcate without: speelal 1n-‘{,
‘structions from this office. - : '

. 11./The act is supplemental to: the acts of March 2 1917 (39 Stat -
B 994), and December 11; 1919 (41 Stat. 865).: See Clrcula,rs Nos. 544
(46 Li:D. 75),-and: 667 (47 L. D. 335). . Payments ‘maturing; afterﬁ
March 4; 1925, must be made as 1ndlcated in-Circular-No.-544. -

L 12 Any entryman may, if he:so’ ‘desires; file a rehnqmshment oi' a - S
' portmn of his entry and apply to have the money heretofore pa,ld e

.'applled on the part retamed (46 L. D. 282) Wk
: : e WILLIAM SPRY, f

EE ; T N TR RN S Oommz.smoner
L E.C. FINNEY, o 9 B
' Fzrst Asszsmnt Secretary. O e



EXTENSION OF RELIEF TO INDIANS ON RAILROAD GRANT LANDQ

"IN ARIZONA _CALIFORNIA,. ANI) NEW: MEXICO—ACT OF JANU-q _*;‘ :

ARY 29,1925 R S
B .INSTRUCTIONS B

[Glrcular No 987 T

‘ 5 DEPARTMENT OF THE. INTERIOR,
SRR R GENERAL Laxp Or¥ice,
bl Washmgton, D. a, ]l[a’r'ch 26, 1925
; REGISTERS AND' RECEIVERS L
" Unrrmp SraTes LAND OFFIOES, :
ARIZONA CALIFORNIA AND NEw: MEXICO‘

The act of Congress approved March 4 1913 (37 Stat 1007 ),made o
these ‘provisions: Eh
That " the, Secretary of the Interlor be; and he is: hereby, authorlzed in h1s»

,dlscretmn to request of .the present c1a1mant under: ;any railroad land grant
d-relinquishmetit or reconveyance of ‘any lands situated Wlﬂlln ‘the States of
Arlzona New- Mexmo or Cahforma passmg under the grant’ which are shown

: ;51‘]5 = Dncrsrons RELATING '_ro THE PUBLIC LANDS ,79“

to have been occupled for five years.or more by an Indian entitled to receive. -

veyance the ‘lands. shall thereupon become avaﬂable for allotment,. and the

g ‘and value. s1tuated in the same State as may be agreed: upon by the Secretary
of . the Intenor ‘provided: that the total: area of ‘land: that may be: exchanged
- under the- “provisions- of this Act shall not exceed  thrée ‘thousand ‘acres 'in

Arizona, sixteen thousand ‘acres in New: Mex1co, and ﬁve thousand acres in-
+"California.

. The act of Aprll 11 1916 (‘—}9 Stat 48), extended the prov1s1ons of-

. the act of March 4, 1913 for. a period:of two years from and after

“. the tract.in allotment under existinglaw:but for the: grant to:-the rr:ulroad” _,
company, and upon’ the éxecution and ‘filing  of ‘such’ rehnqmshment or recon- .

‘company rehnqmshlng or reconveymg “shall be entltled to select within a -
: perlod of three .years after the approval of this® Act and have patented to it :
: “other vacant nonmmeral nontlmbered surveyed public. lands . of equal area: -

March. 4; 1916 and prowded that. the total area: Wthh might be i
exchanged thereunder shiould not: exceed 10, OOO acres: ins Arlzona AR

~and 25,000 acres‘in New Mexico.

7 - The act of June 30, 1919 (41 Stat 3 9) further extended the pro-"
77~V1510ns of - the bas1c act for a perlod of one year from and after

March 4,.1919.

September 21 1922 (42 Stat 994), Congress agaln extended ther'

‘perlod to March 4,19923.

- January 29, 1925 an act of Congress was approved »(43 Stat 795), -
= Whlch reads as fOHOWS' : ; :

" 'That all of the prov1s1ons of an Act entltled “An Act for the rehef ‘of Indlans :
" oceupying : railroad lands: in:’ ' Arizona; ‘New: Mexico, or Gahforma S8 “approved:

i

-~ Marech 4, 1913, and amended by the;Act of -April-11; 1916e and the: Act of. June: S

80, 1919, be and the same are hereby -extended. to March 4, 1927 Promded*

‘That the prowsmns of this Act shall apply only m ‘cases where 11: is shown
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T that the. lands were actually occupled in good falth by Indlans prior.-to March

4y 1913 and the apphcants are otherwise entitled to Tecéive, such tracts in allot—

ment under ex1st1nmlaw, but far the grant to the railroad company

Do what you can, without expense to the Grovernment to spread

o :_'mformatmn of the passage of this act.
. Promptly transmit to this office all Indian allotment apphcatlons i

- filed under the act of March 4, 1913, as now extended. . When they
are received here. the procedure outhned by Circular No 583, ap-

proved March 12, 1917 (46 L. D. 44), will be followed.
e S : WILLIAM SPRY,
Approved
B..C. FINNL‘Y, e N
: Fwst Asszstcmt Sec'retary

- NOTIGE OF LISTINGS ‘UNDER- RAILROAD AI\T]J OTHER PUBLIG-

LAND GRANTS——PUBLICATION

INSTRUCTIONS B

[Clreular No 988]

DEPARTMENT OF THE INTERIOR, (5 :
s ‘Gonerar Lano Orric,
'::Washmgton,D 0' Mm"ch 28, 1.925

REGISTERS AND RECEIVERS,
- UNereED -STATES LAND OFFICES

On and after this date notice of all 11st1hgs by States, rallroad or

~ Wagon-road compames, other- corporamons or 1nd1v1duals, their- suc--

S

Oommzsszoner. o

cessors or-assigns, of ‘any ‘lands withirr the primary or granted Timits

©ofa grant madé to aid in the construction of raﬂroade, wagon roads,

. canals; river: 1mprovements, etc, and which inure or. pass to the

_grantee or its successor or assigns underthe terms of the acts making .

the grants or any ‘amendment- thereof and of all selections of lands

. within' the limits-of such: grant ‘either primsdry or:indemnity, an in--

demnity for lands lost or excepted from the grant under the terms of

" the acts. ‘making:the same; must be-given by: pliblication:in a news-
- paper of general mrculatlon in the county wherein :the: lands are-

located, the: paper-to be designated. by the reglster, or ofﬁcml per-' 5

B '»formmg the duties of Tegister.

. .-Notices for publication will be prepared at the tlme of acceptance SR

L "'of ‘the selectlons, and; will: be transmitted by registered mail to the .
- proper individual or ofﬁc1a1 of the State, Territory, or corporatlon, ,

: for pubhcatlon 111 the paper or papers desgg‘ ‘ated and a copy of



- sionof proof,ofpubhcatmn o : i TR
= To saye expense, two, or more. hsts or selectlons may be embraced 1ni>
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4 ,:‘ : such notlce shall also be posted by the reglster, or oﬁicml performmg._ L
. the dutles of the: registeér, in a consplcuous place in his office and re-
main-so posted ‘until the expu‘atlon of tlme allowed for the subnns- Be e

one’ publlcatlon when 1t may be. done cons1stently with the reqmre-‘ E ;
- -ment of pubhcauon in a newspaper of" general c1rculatlon in the BT

county . where the land issituated.. . -
-The publ1shed notice will be. by the largest lega,l subd1v1s1ons Where :

-consohda,tlon 1s poss1ble, care being taken'to avoid repet1t1on of i
~numbers of-sections, townships,:and range.- The base lands are not to Giied

“t_be 1ncluded in the notice publ1shed

.. Proof of’ pubhcatmn will be the aﬁidawt of the pubhsher or fore- & P
.man of the designated newspaper: that the notice (a .copy of which == - =~
‘must be- annexed to the aﬂidawt) was’ pubhshed in:said newspaperf E

~_once a Week (ifa Weekly paper)- for five: consecutive issues; if in a.

‘semlweekly paper for nine and if ina da,lly paper for thlrty con-f ‘-

: .i.fs cutive issues.

- The proof of pubhcatlon of notlce must be ﬁled Wlth the remster N

; Wlthln mnety days: after. recelpt ‘of notice for pubhcatmn and will ~ -

e be forwarded by ‘the’ reglster “to ‘the “General  Land Office’ Wlth a

',report as to Whether protest or: contest has been filed agamst any
- list. or selectlon, and 1f protest or. contest 18 ﬁled ‘the samé shall :
accompany the report. TFailure by the mleldual or official of the
- corporation, State, or Territory to: furnish proof of : publication

. within-the  time’ limited will ‘be cause for the rejection of the selec- .

. tion, upon: report by the register of such failure accompanied Wlth

. evidence of the- receipt by the parties of the notlce for publication.:”

‘Duringthe: period of publication,-or any. time thereafter, - and

S -before final approval and certification, the: Tocal officers may: Teceive 5:

,protest or contest as to any of the ‘tracts apphed for and transmlt
- the same ‘to the General Land Office. - v el
Where lands sought to. be selected: are alleged by Way of protesti S

to, be. mineral, -or .where - apphcatlons for patents therefor are-pre- .

» 'fsented under the mmmg laws; or are. otherW1se advelsely claimed, -

proceedmfrs in. such cases will be in. the nature of a contest" and W111 co

_be governed by the rules of practlce in force i in contest cases. . .

. Notlce of all other apphcatlons for lands in.. exchange for or. 111; el
> -heu ‘of lands which inured - to the grantee, its. successors or assigns;

under the: ‘acts makmg the' grant ‘o amendments thereof and the. ' -
exchange ‘or right to select in lieu of which was- author1zed by a

~ . remedial or special- act‘must De.. pubhshed in accordance ~with: the -
. provisions of’ CII‘Cllla.l

of February 21, 1908 (86 L..D. 278), or.

: November 3, 1909 (38 L. D. 287), unless spemﬁc prov1s1on 1s made;, S

40210 ——25—v0L51-———6 e
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for pubhcatlon of notlce ‘of exchange or: Tlieu selectlons undex a

- specific act or by a spemﬁc or special circular or reorulatlon relatlng o

. to such act in which cdse such circular or regulatlon will control,
In all cases pubhcatlon of notloe must be- made under one or. the

other of the. above provisions,’ ‘whether or not it was requlred here- -

tofone and any ruhnv to the contrary is hereby revoked. o
o e WILLIAM Sery, =

- Commissioner.

Approved D
K G FINNEY, B
' Fzrst Asszstomt Secreta,ry. o

GUY EARI\TEST MERRELL

Demded March 30 1.925

: 'STOCK-RAISING HOMES"‘LAD—ADDITIONAL—AMEWDMEN’I‘——RESIDENCE—RELATION

Where one who- made an additional entry under. the stock-ralmn‘zr homestead
act being otherw1se qualified, wasunable: to seécure the maximam’ area.

:d.j,- permitted by redason of the nonavallablhty of, other: Iands, ‘he may, if lands

: : afterwards become avaﬂable, ‘enlarge hlS add1t10na1 entry by amendirient:so -

as to make up “the full amount to. whlch he was originally: entltled not- :

withstanding that at the tlme of amendment he did. not own or: Teside upon :

2 “the orlgmal ently, masmuch as the’ amendment When allowed relates back, B

i to the ‘date: of: the add1t10na1 entry.”
DEPARTMENTAL: INSTRUCTIONS APPLIED,

Paragraph 15, 1egulat10ns -of -July 10, 1915 {44 L D.: 181), and paragraph., y

.6, Legulatlons of January 2 1925 (51 L D 1), apphed

G
: FINNEY Fzrst Asszstomt Secretm'y

- At the' Clayton, New Mexico; land ofﬁce on’ J anuary 24 1916 Guy ;

- :> Earnest Merrell made entry under the enlarged homestead act for - -
(as later -amended) N. 14 SE Y, N . Yo SW. 1, Sec. 8, and SE. 14, . -

- Sec. 7, T. 17 N, R. 26 B, N. M. M -Final proof was submltted
[J anuary 20, 1920 ‘and patent issued July 28,1920.- :
On-da anuary 24,1920, said Merrell apphed to ‘make-entry under

: the stock- -raising homestead act for SW. 14 NW. 14 and NW. 14

- 8W. 14 (or lots 2 and 3), Sec. 18, said: townshlp “The application -

was allowed January 5, 1921. On May 1, 1924, entryman applied to

enlarge the additional entry by adding theleto SE; 1/4 SW % and

SW. 1 SE. %, Sec. 19, T.19 N,, R. 97 B, N. M. M.

By decision dated August 9, 1924, the Commlssmner of the Gen-”

eral Land Office héld that the apphcatlon to amend could ot be

ﬁ;allowed unless Merrell was.able £0 show that on May 1, 1924, he -

ff'_owned and re51ded on his orlglnal entry Entryman has appealed

The " two~ subdlvlslons ‘which “entryman is seeking to secure. by

amendment were not sub]eet to entry when the addltlonal entry was
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'made, belng embraced m an entry made by one, Mllhon, smce can- - -

celed.

The addltlonal entry was" apphed for at'a tlme When Merrell S
; /owned ‘and resided .upon his 01‘1{:’,”11134l entry The additional entry =
s therefore ‘governed by the provisions of section 5 of the. stock-

raising homestead act. 'The fact that Merrell did not reside- upon :

‘his or1g1nal entry- When he: apphed to amend the additional: entry is L

- immaterial: - 'While he is not- quahﬁed to make a further adchtmnal,:‘

~. entry, the: appllcatmn to amend-is allowable under -the provisions -
Liof pamgraph 6 of the regulations (Clrcular ‘No. 523). under the

* stock-raising homestead-act as’ revised January 2, 1925 (51 L. D. 1),
~ gnd the amendment will become eﬂectlve by relation, as of the date

~of the additional entry—dJanuary 5, 1921 . See paramaph 15 of the_,v“

I :reguletlons of July 10,1915 (44L D. 1815 186)

. The decision: appealed from' is mod1ﬁed ‘to agree with the fore— ‘
v ,gomg, ‘and the appllcatlon to amend will be allowed in the abserice -

of objection not now appearing:. -The. “attention of the entryman

- should be directed to the fact that the statutory life of the a,ddltlonal o

: entry as amended will expn'e J anuary o, 1926

.MINNESOTA DRAINAGE LA‘WS—PROCEDURE AFTER EXPIRATION G
~OF PERIOD OF REDEMPTIOI\T—-—GIRCULARS NOS 470 AND 969
AMENDED : o

INs'mUonNs

[Cn'cular No 989]

DEPARTMENT OF THE INTERIOR, =
.- GENEraL LaND: OFFICE,
lVashzngton, D. 0’., Apml 1 1925

RDGISTI}RS AND RDGL‘IVERS, - ;
_Cass Liaxe, CROOKSTON, AND DULUTH, MINNI}SOTA“ Celnond 5
Paraoraphs 22 and 23 of: C1rcular No 470 (45 L D. 40), arej

~..-amended to 1ead as follows

.22, To avoid. confusion, m1sunderstand1ng, and conﬂiet of ‘rights, it' is

: hereby prov1ded that 'no ‘tight of redemptlon refened to in section 6 of ‘the: -.
/- act can.be acquired by settlement on or apphcatmn for lands subject to entry» B

after the hour and-date fixed. for their ‘sale “You will suspend all apphcatmns
for -lands advernsed ‘for. ‘sdle under 'said act réceived on or subsequent to.the-

'”'date of sale: until:after the statement ' of sale provided “in section' 4 of the .’

-act s recelved unless the applicant shall show by aﬂidawt duly: corroborated

... ‘that he settled on: the land in good faith pnor to the begmnmg of ‘the sale‘

- for the purpose of securing-a: home and: not. for the purpose of defeatmg the,

rights’ of a- purehaser at the sale.” Af: the *statement referred to:shows’that

: ,the land was. actually, sold ‘at the sale in questlon, the application.in: queéstion : ..~

'7"w111 Temain suspended until- after the expuatlon of 90 days from the date '
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of sale to’ give the purcha%e 4."an oppo*‘tunlty to make entry for the land" .
‘Should the purchaser ‘not-malk 'entry, ‘the’ homeéstead a')phcatlon ‘may then be 7

":allowed I the statement does: not show a. sale’ £ “the land or it was; bid o e

“in. by the State, the homestead apphcatron may be'allowed Payment of

o dramage charges’ will -not, be. 1equ1red ‘and “you, will! formally notxfy each'v'l-..'{f
”apphcant makmg a three year ‘homestead entry Whe1e the land has been ‘sold L
“for - delmquent dralnage charves “and ev1dence ‘of 1edempt10n has not been ’

" furnished, the ‘amount of taxes .assessed - against 'said. landand . of. any fax -

':;certlﬁcates outstandmg thereon, and you W111 ﬁle Wlth the apphcatlon a T,

i '_and cu1t1vat10n : - g
’ 23, After the explratlon of 90 days from the date of sale, the lands* will:be - -
"subJect t ’_ordlnary homestead: entry, Jnwhich: case residence; unprovements,;

~and cultrvatlon are required, or to ent1y ‘“under. the . act of May 20, 1908 Wh1ch

-fdoes not requlre sucl eomphance W1th the homestead laW. = ‘
: The last paraoraph of Clrcular No. 969 (50 L D.‘685), 1s amended L
'?toread i . e
g ' You W111 reject all cash entrles under the act “of: May 20, 1908 (35 Stat
169), where evidence of redemptlon i 1equ1red it the ‘same-is: not’ ﬁled inc
eonnection therew1th S & i
The eﬂect of the changes now made in Clrculars Nos 470 and 969 v
~is'to prov1de for the payment: of dehnquent dramage charges asa
‘condition precedent to the' allowance. of -an application :in ‘the ‘case
of cash’ purchases only; and in the case of ordmary.‘homesteadvg
o entrles the register and receiver:are requlred to formally advise:the - *
~applicant of the drainage. ‘taxes due. on’ his entry and the tax- cer—' L
tificates outstanding thereon, a calbon copy of sald notlce to be ﬁle‘ *
,‘Wlth the apphcatlon. : : e

WILLIAM SPRY,
Oommzsszoner.ﬁ -

Approved
S EC. FINNDY, ol :
Fmst Asszstant Sem"etcw*y

SEGOND HOMESTEAD ENTRIES——-ACT OF FEERUARY 25 1925

INSTRUCHONS

[Cu‘cular No 990]

DDPARTMIDNT OF. THE INTERIOR, ’
¢ GENERSLLAND erron,
;Waskmgton, D: 40 April 2, 1995

Rnexs'rnns AND RDCEIVERS S .

Unirep STATES LAND ()rFICES' ' : :
7 Your attentlon is directed to the act: of. Concrress approved I‘eb-
*: ruary 25 1925 (43 Stat 981), Whlch prov1des—— T
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“That from and’ after ‘the’ passage of thls Act any person who has he1 etoforef B i

“fenteled under the homestead 1aws- and: paid:-a price equrvalent to or greater I 5

: “othan $2.50 per aele, lands embraced 1n a ceded Indlan reservatlon, shdll upon'fu

~-proof of -such - fact, if othervvlse quahﬁed be entltled to the: beneﬁts ‘of  the

: ‘}“omestead law as. though sueh former ently had not been: made Promded; :

That -the prov1s10ns of this Aet shall not. apply to.any person WhO has failed: -
~ i to, pay. the: full: pr1ee for- h]s former entl'y, or. whose' former entry was . can- N

U e eled for flaud‘ e : : : .

o 9. A persor c';lmmg the r1ght of second homestead entry pur- B
: suant to the prov131ons ‘of this act must furnish a descrlptlon of the
" land included in‘his perfeeted entry or data from ‘which it can. e
identified, and he’ ‘must-state that he’ pald $2 50‘or more: per acre for
T the tract, but it is not, necessary that he name- thé pre01se price paid. S
e the former try € embraced tracts apprmsed at, less than $2.50 per. .
o gere and: tracts appralsed at more than $2.50 ‘per. acre, & second entry:
. hereunder is not allowable unless ‘the’ aggregate stm of the appralsedf o
- prices of the former: entry equals $2.50 per-acre or more’ : Rt
~ 8. A second entryis-not-allowable unless the first entry was ma,de‘; et
r to February 95, 1995, and ‘unless: "atlsfaetory final proofhas = . -
b en submltted thereon and the, entire price  of the land included = = &
-~ therein has been pald prlor to the date of the ppl' ( a,tlo" f01 see
enbry. s w S el
A «Theec’sfhesﬂ no’ app! it
. .cases will be "governed by the g
entrles = ' ‘ R S S
B If the origina :ract lies Wlthln your dlstrlct you will pass. upon
- th '*'a,pphcatlon and Wlll allow the. entry if such actmn be proper;if o
: saidtract be not in your d1str1ct you W]ll forward the apphcatlon to FRE
s this “office “for consideration. " : ’
1 8.2A person who is nt1tled to the beneﬁts of thls act’ may at hlS
B optmn Take second enf y nnder either the general homestead law, the
‘enlarged homestead act,.or-the stock—ralsmg homestead act. -Com:-.

phance with'the law ‘mus be shown‘as though 711: were an ongmal

ferieral __statutesr allownlg second i :

WILLIAM SPRY ,
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':PREFERENGE RIGHT TO PURCHASE UNAPPROPRIATED LANDS IN
- LOUISIANA: ERRONEOUSLY MEANDERED AS WATER COVERED
AREAS—ACT OF FEBRUARY 19 1925 e L

INSTRUCTIONS o
[G1rcular No 9913

DLPARTMDNT OF THE IN’I‘ERIOR
. Gunerar, Laxp OFFICE, .
,Washmgton, D 0., Apml .‘2 19%5

.RnGIs'rnR AND REOErvnR, L
BaTox. Rougk, LOU’ISIANA‘ I '

: The act of I ebruary 19, 1925 (43 Stat 951), entltled “An Act

:Grantlng to_certain claimants ‘the preference rlght to- purchase un-

approprlated pubhc lands, prov1des. : ,

That the Secretary “of the: Interlor, inthis Judgment and d1scret10n, is hereby
-authomzed to  sell; ®in; the manner heremafter provided, - any. “of. those lands

.”,js1tuated in the State: of Lomsxana Wthh were: originally:. erroneously. mean- :

f‘,.oered and shovvn upon the ofﬁc1al plats as Water covered areas, and which are”. .

', ‘not Iawfully approprrated by a quahﬁed settler or entryman clanmng under

.. the ‘public land laws-

- That any-citizen- of the Unlted States’ Who, or Whose ancestors in t1t1e in
: 'good fa1th undel color of. t1t1e o1 clanmng as a riparian’ owner has, pI‘lOI‘ to
th1s Act placed valuable Implovements upon or reduced to cultlvatmn any of

o 'the- 1ands ‘subject: o the operatmn of’ thls Act shall” have a’ preferred right to o

~ file"in: the-office .of the reglster and receiver of the Unitéd States land. offica
rof the district in Whlch “the 1ands ‘are srtuated an apphcatlon 4o purchase ‘the -
lands thus: Improved by them: at any time - within ninety days from: the - date of
. -the passage ‘of this Act:if the lands have been surveyed and -plats_filed .in: “the
“TUnited . States: land office ; otherwise Wrthm nmety days from oﬁ‘icxal notlce to S
such clalmant of theﬁhng of such plats - Byery. such apphcatlon must be-
a(*compamed with s tisfactory proof that the apphcant is entltled fo: such
preference rlght and that ‘the ‘lands whlch ‘he’ apphes to pu1chase are ‘not in
the legal possessmn of- an adverse .claimant or:iin the actual possessron of:a
‘person or pelsons who have: 1mpr0ved the: property and.who' have. attempted -

o te enter Same in comphance with the: Iaws and regulatlons of the’ Umted States’

land office. ;- | -
That upen the ﬁhng of an apphcatlon to purchase any lands sub,]ect to- the

ope1at10n ‘of” th1s ‘Act; together ‘with: the requlred proof ‘the: Secretary of the

Interior shall. cause: the lands described in. said: application:to be- appraxsed
-said appralsal to: be .on ‘the ba51s of the value of such lands. at.the: aate’ of

L appraisal, exclusive of any: 1ncreased value resultmg from the development or

improvement: thereof for agricultural. purposes by ‘the apphcant or his plede-
‘cessor. in- interest, -but: inclusive ‘of the stumpage value of any: tlmber cut or
" ‘removed by the applicant or:his predecessor in interest. . f
. That an apphcant who apphes to- purchase ‘lands - under the prov1s10ns ‘of
‘ B th1s Act, in order to be entltled to receive a patent must within six rnonths
N from recelpt ‘of ‘notice ot appraisal by the Secretary of- the Interior pay to.the
receiver. of the: Umted States land office of the district in which the lands’ ale
'qtuated “the appralsed prlce of the lands, and therenpon a patent shall 1ssue
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to sald apphcant for such 1ands as the: Secretary of the Intenor shall deter—. o
mine-that such apphcant is ent1t1ed to: purchase unde1 th1s Adt: ’l‘he proceeds o
derwed by the: Govelnment from’ the sale ‘of the lands hereunder shall be cov-‘
éred into. the United: States Treasury and -applied-as" prov1ded by laW “for the )
: d1sposal of the proceeds from.the sale of pubhc lands RPN .
- That the ‘Secretary. of, the- Intenor is héreby:- authonzed to prescnbe all neces- L
E sary: rules and- regulatmns for . admlmstermg the prov1s1ons of this-Act and ‘
-determ nmg conﬁlctmg clalms arlsing hereunder,. :
Sec 2. That alt purchases made and patents 1ssued lmder the prov1s1ons~

of this “Alct.shall be subject to ‘and- contam a reservatlon to.the Un1ted States. »

of:all the ‘coal; oil, gas, and: other m1nerals in: the 1ands 50 purchased and:

o _ patented together Wlth the right to: :prospect for, mine, and remove: the same, . .

Appllcatlons to:purchase’ under' the above act must be-sworn to
_and may be executed before: any officer having a seal and authorized -

* to-administer-oaths in the county or land district in which the lands
are located; and must be filed with the" reg1ster and teceiver of the .
‘local land oﬁ’ice in:that. district ‘within 90 days from the passage of

*this act, if the lanids have beer surveyed and plats filed in the local L

~office, otherw1se “within 90 days from the filing of" such ‘plat. - The

s applicant must' show that he is e1ther a native born or'a naturahzed:

citizen of the- United States, and, if naturahzed file record évidence -
thereof; must describe the“‘la,nd Wluch he desires to purchase, to-

. gether Wlth the land:claimed ‘as the. bas1s of hig: preference rightto ~

the lands.applied for if he apphes 4s a riparian owner, or if claim- -
~ing otherwise, under what color of title his claim is based in other“-,

~words, a complete h1sto1y of the ‘claim, ‘and that the’ lancls apphed' :
. for are not lawfully appropmated by a qualified settler or entryman

o under the public land laws, nor-in the legal possession of any adverse

applicant; the kind, character; and value of the 1mprovements on .

the land covered by the: apphcatmn ‘when they were placed thereon ;-

'7" - the extent of the cultlvatmn, if any, and how long continued.” Such

~application must be supported by the affidavit of at least two persons
. having personal k_nowledge of ‘the- faets alleged in ‘the- apphcatlon
: Upon receipt of such. a,pphcatlon the local oﬂicers W1ll a551gn a-cur- .
~ rent serial number theéreto,” " " g

I the land ‘applied for is surveyed and is vacant the locel oﬂicers e

- after: noting the apphcatlon on their records; w1ll suspend actlon’
thereon''and - will promptly forward it to- the d1v1smn mspectorﬁ

- for 1nvest1gat10n sand: appralsement of the land i in accordance with -

- the’ provisions. of the act. If for: unsurveyed land ‘thelocal officers

: will note - the apphcamon and* suspend-same transm1tt1ng it to the7 N

: Comnussmner of the General Land" Ofﬁce for" consideration. as to -

whether-or not the lands applied for are in faict public lands’ ‘and S

, - of the class contemplated by the.'act under ‘which title is: sought:

“ - During such suspensmn the lands descrlbed i’ ‘rhe apphcatlon shallf p _’

: not be dlsposed of.
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o d by the d1v131on 1nspector he will
- assign same to a field examiner for mVest1gat10n and:appraisement -
of the land m accordance Wlth the provisions of- the act.  The 0o CHRERE

| “amlner “will make a written: report thereon -as o the development : oo

or improvement: for agrlcultural purposes and the evidence obtained . -
as to whether or'not-the-lands are of the class contemplated by the - -

act, also recommendmg the allowance ot rejection of the. apphcatlon

It such report 1is favorable,

" is to be attached to the record and made.a part of the application,

“and’ the division inspector is of the - |
"~ opinion that the a,pphcatmn should be allowed,- he will- return it

“to ~the. register and -receiver. with the ‘appraisement; report and- o
- '_recommendatron to” that effect,. Whereupon the register and veceiver . - .
- will pass upon it in regular order in the: light - of the report which -

“and transmit same to the General Land Ofﬁce with their récommenda- j'

" tions. If, however, the division inspector. is of the opinion that the - o

entry should not be. allowed he will have. a- full report-prepared and ¢
.transnnt the ent1re record to the. General Land Office forconsidera-

tlon and actlon, adv1smg the register:and. receiver:therof. . If:the -~
'report ]ustlﬁes such action, this office will direct proceedlngs against -

the . apphcatlon under the: circular of February 26, 1916 -(44 L. Do

: 572), under. Wh1ch the c1a1ma,nt Would ‘have the rlght to apply: for
_a hearing to determme Whether or not he is ent1tled to purehase,'

l_ the lands apphed for.

- If, upon . con51derat10n of the apphcatlon in the General Land':-,dl:""

i Oﬁice, with report and appra1sement it; shall be:-determined. that

the applicant is entitled to purchase the, lands: ‘applied for, the local

office will be authorlzed to notify:the applicant.at once, by reglstered:f A

‘mail, that he must w1th1n 6.months from: receipt of notlce ‘deposit; :

: vv1th ‘the. receiver “the appr:nsed -price- of the land or else forfe1t~r By

‘ :all his rights 1 under his apphcatmn

Upon payment of the appraised priceof the land the local oﬂicers“. } e
will issue hotice of publlcatlon -Such. notice. shall: be - published -at - ..

" the expense ‘of the appllcant in a newspaper of general. c1rcu1at1on»

- designated by. the register in the vicinity of-the, lands, once a week ©
for 5 consecutwe weeks, or 30 consecutlve days, Gfina daily paper;.
S 1mmecl1ately prior to the date; of sale, but a sufficient time shall.elapse
"+ between the date of the. last pubhcatlon and. the date. of sale to. en:

 able the affidavit of the publisher to be filed in the local office... Thé.. o

" notice will. advise: all _persons. claiming adversely: to, the applicant:
‘that they should file any objections or protests agamst the. allowance -
-of the apphcatmn -within the period of -publication,: otherw1se the:

"a,pphcatmn may be allowed., Any, objections:or, protests - .must be:

'under oath, corrobora,ted and 2 copy. thereof served ~upon the appli-i = - &
j_cant “The reg1ster and receiver will also ¢ause a copy of such. notice:
of publication to be posted in their office during the entire per1od of
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| pubhcatmn The apphca,nt must ﬁle '_nf’ the local oﬂice prlor to the e

date fixed for the sale.evidence that pubhcatlon hias been had for: the e

B "“requlred perlod ~which. evidence must consist: of the affidavit. of the
. publisher accompanied: by a. copy.of the niotice o pubhshed e
B Upon the ‘submission of satlsfaotory proof ‘the register: and Te-
R }»celve will if no protest or contest is pendm allow a ﬁnal entry and“

© i 1ssue final certlﬁcate, such dertificate to contam a stipulation that .

. same, transmlttmg same to the General Land Office with- the1r reau-~7
G "Ia,r monthly returns L : A

W]LLIAM SPRY,

Approved : :
E C. FINN"EY,
F st Asszstcmt ;S’ecreta,r J

L

: GEORG—E W :MARTIN (ON REHEARING)

Dec@ded Apml 3 1925

” ’VALENTINE SCRIP—PUBLIC LANDS~OKLAH0MA

Only such laws as Were ex-pressly extended to pubhc lands in Oklahoma'<
o are apphcable to thelr d1spos1t10n . R :

‘VALENTIND SCRIP-—ADVERSE CLAIM—OKLAHOMA

Where the tltle to Iands sought ‘to be acqmred under the pubhc land laws;:+
is mvolved in lltlgatlon, Yalid clalms “théreto can not be_initiated by loca- ;
t10n ﬁhng or.other asseltlon of clalm, so long as the questlon of t1t1e is .
_ - Sub ]udwe : SR B E /
. VALEI\TINE SCRIP——PUBLIC LANDS—OKLAHOMA

: The, aet of: Aprll 5, 1872, W]llCh authorlzes the locatlon of Valentme scmpf_

S all the minerals in the lands-described in the apphcatlon are veserved L
‘?to the United States with the right to prospect for, 1 mine and remove = -

C’ommzsszoner. R

iupon. unoccupled and unappwpnated nonmmeral public lands has no apph-:‘ :

’_ catlon to lands in the. bed-of Red R1ve1 Oklahoma
_‘Comvr AND DEPARTMENTAL DECISIONS CITED AND APELIED,

’Cases of Newhall Vi S’cmger (92 U.: S- 761) Qumn V. O’hapmtm (111 u: S
445) State ‘of Oklahoma
UL S 574), and Robert D‘Hawley (49 L D 5(8), CIted and. apphed

,:FINNEY, Fzrst Asszstant S-ecretcm/( S : . Ly
-George W. Martin has filed a motlon for rehearmg in the matter

S of his apphcatlon 16 locate Valentine serip on a tract of unsurveyed :
- land, described by metes and bounds, wherein the- Department by.

- ~-sioner of the General Land Ofﬁce dated May 31 1921, re]ectmg the
oy ,.apphca,tlon. . T R ERpne

. State of Texas, United States intervener, - (258"?—' =

demsmn of September 80, 1921, affirmed a decision of the Commls—'z
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Counsel has argued the matter orally, and has submltted a type- :

wr itten brief. - ,
- The scrip filed was: 1ssued under authorlty of the act of Aprll 5
187 2 (17 Stat. 649), Whlch pr0v1ded that Valentme— X

01- his legal representatlves, may select and sha]l be allowed patents for an

- equal quantlty of’ the unoccupled ‘and, unappropmated pubhc lands. of the

* . United States; not nifneral;, ¥ # G “and, if unsurveyed “when: taken, to con- I

form, when: surveyed to the ene1a1 system of United- States land surveys

“The land on which thls serip is sought to be Tocated i is s1tuated in' o

~the bed of Red Rlver, ‘south of’ surveyed fractmnal T 58, R 14
W., I. M., Oklahoma, and is within an area ‘which has; produced oil

. sinee 1919 and-has been the sub]eet of litigation between the States

of Oklahoma and Texas and the United States. By a. decision ren-
- dered May 1, 1922, in the case of State of Oklahoma v. State of -
- Tewas, Umted States, intervener (208 U. S..574), the, Supreme Coult :
held that only such land laws as were: ‘expressly extended to pubhc
lands in Oklahoma governed then' disposition, and/found that the -
~only laws’ passed W1th respect to this partlcula area were with

respect ‘to the Tndian reservation commonly calléd the Big Pasture, St

and that those laws operated only to- the medlal line of Red River.~

After holding. that the placer mining laws, though general i in thelr
- nature, had never been expressly extended : t6 ‘Oklahoma; the court,

. in summing up the question-of:titleto the south half of Red RlVGI‘
- in-the area south of the Big Pasture, sald : .

We .conclude that thls part of the r1ve1° bed never Was subject to locatlon 01 C

" dequisition under the mlmng 1aws——nor mdeed to acqu1s1t10n under any of
the 1and laws . : DT

" This was a clear and conclus1ve ﬁndmo that no land law had dver

" been extended to the area sought. by. this claimant, and is decisive of

~this case. Moreover, it is-well settled that where: title to lands sought

to. be acquired under the pubhc land lawsis involved-in lltldatlon,

" valid claims thereto can not be initiated by location,: ﬁhng, ot other -
assertion of -claim so long as the question of title is:sub judice.
. Newkall v. Sanger (92 U, S.761); Quinn v ‘Chapman (111 U. S

445) 3 Robert D. Howley (49 L. D. 578) D1scuss1on of the conten- o
" tions-of counsel on other- pomts i tn cessary L

~The motion for rehearing is denied an the case is closed
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CLAPK A1 }r. BENALLY ET AI.1

Demded Apml 6‘ 1925

f‘INDIAN LANDS-— ' LOTMENT——SETTLEMENT_“ ; Sk i .
Where Indlans have voluntarlly made . settlement upon Iands not reserved-
therefrom, the Land Department is Wlthout authority arb1trarlly to. deny

B ., them allotments ‘on "the ground that, the lands are too poor in quahty
I‘NDIAN LANDS—ALLOTMENT—RESIDENCE b ’

In detelmlnlng ‘the 1ntent10n and good fa1th of an Indlan appheant for al~
Iotment of pubhc lands; the- sufﬁ01ency of estabhshment and malntenance‘ )
R of ‘residence is Wholly between the Government and the Indlan Where no -
L adverse-or conﬂ1ct1ng rlvhts are mvolved and-in “thig- connectlon reason-

“able cons1de1at1on -istto. be awen to the habits, customs; and nomadlc in-
R stlnct of the race,, as well as'to ithe. character of the land
. 'IND N LANDS—A_LLOTMENT—PATENT——RESERVATION P .
he prov1s1on in:section 5 ‘of; the act .of ! Febluary 8 1887 relatlng to the
;,'_-1ssuance to Indlan allottees of patents after the ‘expiration of the trust
} period, conveylng the land in fee, dlscharfred ‘of ‘the trust and free of all

L chaxge or 1ncumbrance whatsoever When construed in conjunctlon with

i subsequent 1eg1s1at10n does-not: prevent thé isstance of restncted patents .

under. acts ‘of Cohgress whlch 1equ1re reselvatlons in grants under non- .
S _mmeral land laws L RSP : T
 INDIAN- LAVDS—ALLOTMENT—RDSERVATION—OIL AND GAS LANDs—~PEos1’Ec'nNG'
'PERMIT S '
An Indlan allotment may be allowed under sectlon 4 of the act of I‘ebruary 8 e
1887, for 011 and gas land Wlth 1eservat1on of the: mmeral contents to the
Umted States ) ‘ S S :

~'FINNEY, Fwst Asswmnt Secretary

On Ap“ 1.1, 1921, Horace F. Clark"“ jr_ ﬁled apphcatron 029320‘3

" fora permlt under section 13 of the act: :of February 25, 1920 (41‘
Stat., 437Y, 40 prospect for oil and gas upon ‘certaln unsurveyed lands

o thereon as follows. b

in T. 49 SA RITE, S. L M Salt Lake. C1ty Utah,’ land ‘district.
On. August 18 1922 the Department 1ssued a permit to: Clark ‘to
prospect upon What Wlll,probably be, When surveyed, the W o, Sec.
-9, all of Sec. 17 and N. 15, Sec 18, said: townshlp Extensmns of
“time to. comply W1th paracrraph 2 of the pern:nt untrl J une\30 1925
“have béen granted i
On May 10,°1924, there were filed in the loeal Iand oﬁice the ap-
""phcatlons, among: others, of Randolph Benally, an Indian of the
Navajo tribe, for allotment of public lands. to himself and to: each.

‘of his three minor children.  His own: apphcatmn covers the SE 1/,

‘Sec. 8; sald townshlp, and he alleges that he has made’ improvements - :
) *hogans, ﬁfteen feet, in dlameter, and a sheep

f'_"corral and a small garden

kR ; 1 See demsmn on motmn for reheanng, page 98.

ThlS is corrooorated by the Jomt afﬁx -
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* davit of two Wltnesses, Who allege that the appllcant has used or
occupled ‘the ‘land” five years. for. grazing: 325 head of sheep -and - .
raising a small garden.. The appllcatlons on behalf of the children
- are for the NE 1, SE. 1/, and SW1/; Sec 17, said townsh1p ind
- are based ‘o’ ‘the: fathers settlement ancl occupatlon as abov set:
It appears that Benally s apphcatlon was in conﬂlct with: a,pros-* S
- pecting permit not here involved; ' The local oﬂicers forwarded all -
the applications to the’ Comm1s31oner of the General Land Office for =
- consideration. and’ approprlate ‘action.. By dec151on dated May 31,
1994, the Commissioner directed that ‘the ‘permittee e allowed 30}' i
~days -within ‘which to show cause Why the " allotment apphcatlons:-'-['f_
- should not be allowed subJect to the reservatxon to the United States @
~of any oil and’ gas deposits in ‘the land. * Tt was' also directed in: that“,"ﬂ o

.. decision that the applicants for allotment be notified that it would o

be necessary for them -to consent. to.the allowance of the1r apphca—
-~ tions, subject to the | prov1s1ons .and reservations of the ‘act of July -
co AT, 1914 (38 Stat 509), and in: accordance w1th sectlon 29 of the  ~

- leasing act.- :
- The permlttee ﬁled answer and argument mn: support thereof to‘

the order to show cause.” By decisior dated November 28, 1994, the

Commissioner overruled the objections ¢ of the permlttee to the allow-f» e

ance. of the. allotments The permittee has appealecl from - that de01-- S
_sion. Oral ar gument m his behalf has also been submltted o
Tn the appeal there are 16 spemﬁcatlons of error, but it; W1ll not beg*: e

e {_"-r’necessary to consider these separately. . The questlons ra1sed 1n the

- gmall seeps and the’ few water holes: heremafter inentloned and the Water

B br1ef -and oral argument Wlll be- fully consnlered
- “to coyer all alleged errors. b S - B
- Tt is contended that the lands mvolved are not advantageous for
acrrlcultural and grazmg purposes,” and that they are solely ] oten— e
o tlally valuable:for the oil believed to be'therein contalned “Insupeso
o port of this’ conténtion there is: submltted the affidavit of onevA L.
Raplee, a res1dent of Blulf Utah Who alleges in tlus connect1on— A

) That m h1s 0p1n1on the entu'e reglon embracmg the tracts ‘of land bemg -
applied for-is wholly, unfit for homesteads or. for cultlvatlon of any: ‘sort and is.
vpractleally unfit for grazm purposes, and that 1t affords only ‘such ‘small . -

- gmount of grazmg ayis necessary in. the moving of the: small herds of: gheep: from 'L
and to: the ranges.easterly .and Westerly of such: lands.” That’ none ‘of the traects '

_ Vof land ‘being applied for. would: graze any livestock. the year: round ‘and no-hay -

» _fcould be raised thereon for feeding. PUrDOSEs.. That the tracts are barren, desert:_ T

Wastes that the only ‘water avallable for, any purposes is that furmshed by :

L supply s 1nadequate for anythmg more than the watermg of a feW sheep,
. cattle, and horses and - for: very hmlted euhnar pu 'joses. LEEe i o
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Raplees aﬁidawt is corloborated by that of one’ Wxtness, who

- avers that he.is- acquamted with that: section of country, -and that 'd‘;";: S

the! statements and’ representatlons made by Raplee are true to hls
* best. knowledge and belief. - -

. In the course: of the oral argument before the Department counsel‘ o
e _,i"for the pernuttee filed. in evidence a: copy. of: Geolog1cal -Survey Bul-

-+~ letin 751-D, entitled ¢ Geologrc Structure of- San Juan Canyon and
Ad]acent Country, Utah ” in which. it stated :

The roughness ‘of ‘the reg1on comblned Wlth the meawer ralnfall the almost: Ll ]
L ‘total absence of “sOil; and the: scantmess of: grass;’ sagebrush pme, pifion; and',} RN
'_fcedar, make ita desert Waste practlcally all of whmh reveals bare rocks

In response to & request from this’ Department to the- Ofﬁce off

i f-}Indmn Affairs for report; that-office has submitted: a- report by the S

53 special:- allnttlng agent: through whom the: apphcatlons for allotment e

“There is' & sprlng n:'Benallys allotment and for several mllesl,_f' S

f‘ygf*around sprmgs occur at mtervals of half 2 mlle or more. - The
: ‘*"Nava]os ¥ S

5 'reglon o oy
- Tt s true that_ here -are’ ’spaces of bare rock and sand dunes, but as

*-County ‘The. Ne ava]o his supported himself as a herdsman for sewvs -

S eral hundred years, and. ‘his: ab111ty to select good grazing land*;

a Whole the land is’ recogmzed as the best grazing Jand in San Juan =

- should not- be . questloned Benally and- the: other Navajos: who ! e
- selected: allotments-here. have not been put there: arbitr arily’ by the =1 c

i supermtendent or - any ‘allotting agent . They made their homes

".:Q"’.Where they found a- good: place to hve, and “the spec1al allottmcr{,k o
‘agent, merely ‘made. allotments ‘as’ they asked therefor and showed = =
o :themselves entltled thereto 1n accordance with law and departmental B

B _:"'-deposfts

i easterly and.w

regulatlons The Indlans want the’ lands only for agrlcultural and | e

' grazing purposes and are W1llmg to Wa1ve all rlghts to any mmeral, s

ol Tt will be noted that Raplee admlts that there are some uater?-_“j s
= ~_holes and. small seeps, and -that he does not: allege -that ‘the Jand'is - .-
" wholly unfit for grazing purposes Inasmuch ‘as these: Indlans have. -

~_Voluntar11y made’ settlement’ upon ce1ta1n lands not in‘any manner:

_reserved therefrom; the Department can- not arbltrarﬂy deny fhem. s

i allotments ‘on. the ground that the lands are too poor. in’ quahty :
‘ "Raplee alleges - that ‘lands far “more des1rable for allotment forf'

‘grazing, agricultural; and homestead: purposes ‘may be found both . -

- rly ‘of the proposed allotments ” But the allottmo;f Bl
5""a.gent says tha he beheves the Whole country 1s-fcovered by, prospect-_' L
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ing permrts Would not the same obJectlons loe ralsed 1f allotments ,
wefe, applied for to the east or west? . i
" Furthermore, ‘could’ the Department ]ustly order these Ind1ans'_'
iy from their homes and compel them to accept allotments elsevvhere2 :
. The ob]ectlon is' made that-four allotment appllcatlons have been
' made upon: one. settlement, although the law contemplates that ther
shall be a settlement for each allotment: R TR

‘These applications are: for allotment under the provrsrons of sec-lb‘

tion4 of the act of February 8, 1887 (24 Stat. 388);-as amended by - -

~ the act of February 28, 1891 (26 Stat. 794), and the' act of June 25; -
1910 (36 Stat: 855)." In its ‘regulations under said act, approvedft
C.April 15, 1918. (46 L D 344, 34:8) the Department says. Finoeln

‘An Indlan settler on pubhc lands: under the fourth sectlon i8 also entltled'
iipon- apphcatlon ‘to “have: allotments made thereunder to+ higw mlnor ch1l-',

U dren: * -¥ % 7 No acthal’ settlement is. requlred 1n,case of allotment ‘to minor_ .+ -

chlldren under: the. fourth section; but -the” actua settlement of the parentrt
L ’{‘ Ak W111 be regarded as the settlement of the mlnor eh]ldren
CTtis strenuously uroed that the Department

, _,to allow any Indian allotment with oil and g
, sectlon 5 of the act of I‘ebruary 8, 1887 supm, provrdes Lo

is Wrthout authorrty;-, L
S reservatlon becausev LT

L “That upon the approval of- the allotments provrded for in th1s act by the’
; Secretary of the Intermr he shall: cause. patents to:issue, ther efor in the name =
Lof the allottees, Wh1ch patents shall “be. of the leval effect and: declare that L

~the Un1ted States does and” wrll hold the land ‘thus allotted ‘for ‘the penod “of"
twenty—ﬁve years, i trust f01 the: sole use and. beneﬁt of ‘the Indisn to ‘whom

: such allotment shall have. been made of;: in- ‘¢ase. of his :decease, jof hlS ‘heirs

acc01d1n<r to the: la\vs of . the ‘State-or Terrrtory where ‘such land s located
and that at the exp1rat10n of sa1d perrod the - United States will: convey the; B

same by patent to said: Indran or ‘his heirs as aforesald in fee, dlscharged of 5 B

B sald trust and free of all cha1 "e ‘or 1ncumbrance whatsoever

Counsel for the pernnttee says

5

Manlfestly the lsuance of a ﬁnal patent is7g mere form at the exp1rat1on :

of the trust perlod and the ﬁnal patent Would me1 ely follow the: wo' fng of

_the trust patent

It bemv certam that the Jur1sdrctron of the Land Departm it over the land B L :
gave as to: trustedship;: ‘CenSes and determmes and that the: Department could )
not thereafter disposé. of the Aand: to: any one else wlnle ‘the :trust: patent; is - §

Woutstandlng, it follows that the. t1ust patent must express -and ,convey 0.
the Indlan all the: rwhtﬁ nd t1t1e he would acqune unde1 a ﬁnal ater L

The law.: expressly plovrdes that the patent so ,1ss d,to the Ind1an allo a6

shall be free from any 1ncumhrance Whatsoever

o In BzZZzZz]c Ishi v, Pﬁezps]jzre I..D. 283), the Department held that
" an Indian allotment mrgh" “be dllowed sub]ect to the prov1s10ns of the

act of June 22,1910 (36" Stat 583); as to stirface’ patent “InMartha e
Head ot al (48 L. D. 567),the Department held that where the lands

;embraeed in -an allotment applrcatlon under sectlon 4 of the act of,
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_ February 8 1887 are: chleﬁy Valuable for thelr coal contents, the{ b
.~ allottee must ﬁle an electlon as: prescribed in the act of March 8,1909 -
" (85 Stat: 844), ancl take with a Teservation of the coal to the Unlted

o States, as requ1red by the act of J une 22 1910 supm. In the latter -
' case itis sald - o ,

It has been held that the fourth sectlon of the act of February 8 1887
- i87 Inits essentlal elements a settlement law aud that “tg.-make such .act
eﬁectwe to accomphsh the* purpose ‘in v1ew 1t was doubtless 1ntended it should:

"o be: adm1n1stered $0 far-as practlcable like any other law bdsed on'settlement.,

Indian: lands-——Allotments. (8 Lo D. 647, 650) That s, only agrlcultural and:
;grazmg lands are:; subJect fo allotment under that, sectlon The Indian is re-
quired to ‘state the character of the land applied for under sa1d seéction. and
at the same time to file a nonmineral affidavit: : In’ other Words, lands: to which
the mineral: laws of the Un1ted States apply .are ot ‘subject to allotment under
-the fourth- section of the act of February 8, 1887. Consequently it the lands in
‘ fquestlon are chleﬁy valuable: for the1

under_that sectlon except upon electlon b

The 1nstructlons 1ssued under: the above act spec1ﬁca11y state that it apphes :

o aliket o’ locatlons selectlons and entnes made pnor to its passage and those

‘made’ subsequently thereto

“The act: of July 17, 1914 (38 Stat 509), prov1des——

: That lands w1thd1awn or class1ﬁed as phosphate, mtrate, potash 011 gas,~ :
or asphaltIc m1nerals or ‘whieh are valiable for: those deposlts, shall be subs"

081 depos1ts, as alleged on appeal, they .-~

jectito’ appropnatmn locatlon, electlon entry, ‘or purchase, it othe1W1se'fr'

available; ‘ under: the. nonmineral: land Jdaws of the. United- States, whenever -

i such Iocatlon, selectlon entry, or purchas:e shall be: made with -a v1ew of .ob- i

talmng or passmg tltle with a reservatlon to-the Umted States of the- deposlts

0N account of ‘which- the lands Were Wlthclrawn or class1ﬁed or reported as" o
valuable EaTR PR R

E * : % . *® ¢ * ‘

Sec 3. That any person who ‘Has, ‘inigood falth located selected entered
or purchased; ‘or-any. person:who shall hereafter locate select,: enter, or -pur-
: chase, under -the nonmineral:land: laws: of the TUnited Stateés; any:lands which: -
are subsequently Wlthdrawn,, class1ﬁed o1 reported as. being: ‘valuable- for
'phosphate n1trate, potash, oil, gas or“asphaltic Inmerals may;-upen apphca— :
tion therefor, and maklng satlsfactory proof of comphance W1th the 'laws
- under- whlch such -lands are clauned Teceive a- patent thefefot, Wthh patent
shall: contain: a Tesérvation’ to-the: Un1ted States of . all depos1ts -on “siccournit
“oft whrch the lands - Were Wlthdrawn, classn’ied ‘or: reported as:"bemg

. valuable Bk o :

s the' fourth sectlon of the general allotment act of February 8,‘

1887, one of the nonmlneral land laws of: the Umted States? Tt . .

has been noted. that the Depa1tment has heretofore so construed qte
The appellant contends that this. allotment act and the pubhc land:-

E »laws can:not. be: construed - pari materia, and -in support of that
-contention he cites the casés’ ‘of United States v. Sendoval (231 U.S:

< 28)5 La: Rogue. v. Umted States (239 U:'S. 62) ;5 and Cramer v. o

; :/' Umted Stwtes (261 U S 219) : None of these"‘cases has any apphca-n
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'”;tlon here because the questlon of Indlan allotment on publlc land'f

o was not 1nvolved

Tt is obvious that in prov1d1ng for the issuarice of patent in fee

i _vd1scharged of said trust and frée of all charge or' ‘inciimbrance. what-‘ E
~ soever,” in section 5of the act.of I‘ebruary 8, 1887, Congress mtended_ :

L Congress has viewed

S to make it Very elear that the trusteeshlp of the Umted States was i :

to ‘end: entlrely ‘But to hold that_ this benevolent ‘provision . ‘of. the o

: ‘act must be, construed in- stich manner as:to prevent the very peeple 2

l ~who. are to be favored :from entry within ‘large areas of the now . -

diminished : pubhc domam Would mdeed be ‘an 1n]ust1ce and a/ co

 hardship. nE
o On N ovember 18 1908 th1s Department 1ssued an order (unpub-. e
. llshed) as: follows A

It 1s dlrected that in’ all patents hereafter 1ssued for _nds West of
Mer1d1‘1n taken ‘up after Auoust 30 1890 1nc1ud1ng ndlan allotments'

any of the 1and 1aws of the: Umted States, ot on entr:les or ‘élaims vahdated y ;

-the act of:- Aug'ust 30, 1890 (26 Stat 391) -there. be mserted {he; followmg
: “And there is. reserved from the Iands; hereby granted a r1ght of way: thereon
for ditches.or ca.nals constructed by the authomty of the United:. States
* See also the case. of Qlement Ir onsiwelds (40 L. D. 28) AT

.. The’ Department is of the opinion that. if section 5 of the -act of
’ 'February 8, 1887, must be construed. as providing’ for wholly unre-
~stricted patents it has been amended by the later acts that have been .
considered, including the act of July 17, 1914, supir. Apparently
“with approval the issuance of restricted patents
* to Indian allottees; because in section. 6 of the act of June 4, 1920
(41 Stat. 751), providing for the allotment of la,nds of the- Crow:ﬁ:
'.Tr1be, ete,, it is prov1ded——;‘ S : L

-That allotments hereunder may be. made. of lands class1ﬁed as valuable ch1eﬂy_:.“ £

"~ for coal or ¢ther minerals: which may. be patented as herein’ prov1ded with-a
,Areservatmn, “set. forth ini-the. patent “of the. coal, 011 gas, or other mmeral B
* deposits for the beneﬁt of the Grow Trlbe ; : : i
See also ‘the’ acts of June 30, 1919 (41 Stat 3, 17 ) February 14,
1920. (41 Stat. 408 494 ;. and March 38,1921 (41 Stat. 1855). -
' Another point. marde ig « that since the .passage of the:act of J unes

” 92,1924, there has been no authorlty whatsoever for the issuance of an'- =

allotment patent for. pubhc lands of the United: States to an- Incllan 7
*The act'of June 2, 1924 (43 Stat. 203), is-as follows '

That all non<31t1zen Indlans born w1th1n the terr1tor1a1 lmnts of the Umtedi o

Statées ‘be; and they: are hereby, ‘declaved to be 01t1zens ‘of the Utiited States,“ ;

" Provided, That the grantmg of- such’ 01t1zensh1p ‘shall Tiot: 1n any: manner: 1m-?, En

pa1r or otherw1se affect the nght of any, Ind1an to tnbal ‘or- other property

Tt is true that the Department Thas held that Indians who are’

S citizens of the United States are not entitled to- allotients under thé:
fourth sectlon of the act of 1887 OZwer 0 Keller (44 L D 520), ok
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/4 arﬂza H ead et aZ supm Tha,t questlon is not here presented forj
:determlnatlon, however ‘The applications for allotment were filed
* prior to June 2, 1924, and’ the rights of these Indians date from’ths

e filing of their apphcatmns “Homilton v. Harrds (18 T D. 45) 3

" Rippy v. Snowden (47 L. D. 321) ; Harris v. Miller (47 L. D. 406);
- Larson-v. Pawmsﬁ cmd Woodmng' (49 L D 311) C’ondas v. Heaston
(49 L. D: 874). e

Tt is alleged by Raplee that the Indlans « Want and seem to expect
the. rlght to roam over the whole section of country with absolute .

, freedom to make camp-and run ‘their herds wherever they choose; " 5
~ and. in fact they are cconstantly roaming from placeto’ place with

- their small herds, only stopping at any place where there is a hogan -

~ (whether or not 1t belongs to them) long enough to' let their: sheep

~.rest and graze on what little grazing there i sy and then movmg on
* to another hogan for a short stay.” = - :
- Itis not alleged specifically. that Benally did not. -make settlement
and 1mpr0vements and maintain such settlement as alleged by him: s
~ In its regulations of April 15, 1918 supra, the Departments says:

In examining. the: acts of seftlemetit and determining the -infention’ and
good- faith: of ~an’ - Indian: -applicant,; due and. reasonable: ‘consideration should

h ‘be:given to:the habits; customs; and nomadic instinet: of the raee, as: Well as '
‘the eharacter “of the land taken in’ allotment, B :

The matter of the suﬂielency of estabhshment and mamtenanceg

" of residence in this case is wholly between the Government-and

the Indlans, inasmuch as no adverse or conﬂlctmcr rights are in-
-volved. ~The Office of Indlan Affairs has certified that these Indians

B ‘are entltled to take -allotments on the. public domain under the act.

“in question, and the Land Department has. found the allegatlons
of settlement sufficient. . .

It has been urged on’ appeal that the Indlans have forfelted
any rights they nnght have had under their applications bécause
‘they failed tofile mmeral waivers in response to the Commlssmner ‘
decision. »

The specml allottlng aO‘ent reports that he ﬁled tlmelv appealr
from the Comm1ss1oners demsmn, because the. pernnttee was'in

default under paragraph 2 of his- permit.: The appeal is not found -

“with -the record, but that can not=be held to have any 1mportance

" The agent has: also reported that the Indians are W1111ng to consent
to reservations of minerals as required. In an ez parte case of
this'nature, delays in the matter of compliance with office réquire-

ments can not-and need not. be taken to defeat any rlghts mtltated' L

o under applications duly- filed. ~ ot
“The entire record has hbéen 'very- carefully and:- attentwely con-ﬁ

o 'sldered and the Department is una,ble to ﬁnd that the permlttee has‘i

40210 °—-25—V‘0L 51—7
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’shown any vahd obgectmn to the allowance of the apphcatmns for

allotment with. proper reservatlons of mmeral dep051ts under the. act‘ ol

~of July 17, 1914. -
The demsmn appealed from is" afﬁrmed

CLARK Jr.,v. BENALLY ET AL (ON REHEARING)

Demded Jul:l/ 8, 1925 B AR S e S

& INDIAN LANDS—ALLOTMENT—SE’I‘TLEMENT—RESERVATION——STATUTES.; [ .':
L Sectlon 4 of: the act of Tebruary. 8, -1887, provided for two classes of Indlan '
settlels (1) Those not res1dm(r upon’ a reservation, and-. (2). those: fort
: Whose tr1be no: 1eservat10n had been made by. treaty, _act of Congress or
Executlve order . . IR : g . i
= INDIAN LANDS—ALLOTMENT——SDTTLEMEN’I‘———IMPROVEMENTS——RESERVATION——EVI— g

DDNCE } k
“ihe fact that an’ Indlan had settled upon, occup1ed and 1mproved a tract ;
‘ ~of: ‘publie 1and outside of a reservation'is evidence that he was not resudlng -
upon &: reservation -ahd that he ‘had. abandoned h1s trlbal relatlons
INDIAN LANDS—ALLOTMENT—APPLICAT‘ION—-VESTED RIGHT—RESERVATION
The mere filing of an apphcatlon for- allotment:on publiclands under. section
f 4. of the act-of February-8, 1887, does not secure to the Indian a ‘vested
right, and until hig right becomes’ Vested Congress may 1mpose such re:’
_strictions as it-may see. fit. o : - ‘
.INDIAN LANDS—ALLOTMENT——MINERAL LANDS—OIL AND GAS LANDS—SURFACL'
RIGHTS——-RESERVATION———STATUTES : : o
Indian ‘allotments of publlc lands under’ ‘Section 4 of the: act of February 8 :
1887, are not excepted from the operation of the act-of July 17, 1914 ’
INDIAN LANDS—ALLOTMENT——JURISDICTION—-—PRACTICE—INTERVENTION. L ' :
“The detelmmatlon of" the: quahﬁcatlons of an Indian apphcant under section
' 4 of the act of February 8, 1887, ag-well as the-character of’ the lands, is
a ‘matter resting solely -in.the Judgment of the Department and thlrd
partles are. not: pmvﬂeged to-intervene. ‘ g . .
DEPARTMENTAL DECISIONS AND INSTRUCTIONS ‘CITED AND APPLIED
Cases of W%llmm Kalmbach (26 L. D. 207), Collms v. Hoyt (31 L. D 343),: .
Schumacher v. State of Washmgton (33 L, D. 454), and mstruetlons of
February 21 1903 (32 L. D 17 s c1ted and apphed. ‘ .

’ _ FINNEY, Fzrst Asszstcmt Seoretary

_ A motion has: been filed for rehearlng of departmental de01s1on of
Aprﬂ 6, 1925 (51 L. D. 91), which affirmed the action of the. Comi-
missioner of the General Land Office in. overruling the: objections -
of Horace F: Clark, jr., mineral claimant under the act of February.
95,1920 (41: Stat. 437), to the. allowance «of applications made by
E Randolph Benally, a. N&V&JO Indian, for- ‘allotments: on. the. .public
~ domain to himself.and minor chlldren under section 4 of the act of o

'February 8, 1887 (24 Stat 388), as amended.
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7 The motmn for rehearmg ¢overs no matemal matters not fully:'
“discussed in the decision complained of.

The application for-a prospectmg permlt was ﬁled by the mlneral ‘ﬁ SR

: ‘claimant April 21,1921, and “was allowed by. the Department August
18,°1922." The apphcatlon for allotments under: the fourth section
of the act of 1887 was filed May 10, 1924; the Indian alleging that™
‘he had made settlement and 1mpr0vements and the evidence ‘sub- .
" mitted at that time. shows that he had used or occupied the lands
" “for five years. It has long been the policy and practice of ithe De--
" 'partment to respect and protect the.settlement. or occupancy rights -
of: the Indians on the public domain, such rights. being: upheld.-_ :
-against various forms'of attempted appropmatlon Thus it “was
~held in the case of Solmmacher v. State o/" W ashmgton (33 L 'D i
4b4; 456)—& ’ e e o BT
Th1s contmued pract1ee Would seem to amount toan: approprlatwn or' dedl-, :

" éation of such lands, ‘and: when cons1dered ifi connection with’ the plovmmnsf
of section 4 ¢ -theé act of February 8, 1887, ‘hereinbefore: quoted; and: under

which- the -application for allotment in - Guestion.is made;- “lands-so: occupled_ib

'and apphed for would:seem to have been-‘ othe1w1se d1sposed of by or:under’
" the authonty of ‘anact of Congress,” W1th1n the meanmg -of: those terms a8
] 'employed in section 10 of thefct of February 22,°1889; supm, makmg the :
- grant to the State of Washington in support of- common schools ) :
%% ¥ Tt is‘true that the Indian 'did not give noticeé of hig’ 1ntent10n to
-apply- for-an allotment of ‘thig land’ until affer the: State had . made dlsposali :
thereof, but the purchaser -t such sale was.-bound: to take notice ‘of the actual
possession of the land by the Indlan if, as alleged he was openly and notorl-
ously in possessmn thereof  at and prlor to- the alle«ed sale, and. that the;' :
act did not hm1t the t1me W1th1n Wh1ch apphcatmn for an allotment should L
_bemade : : - R LSRR e T B

Among the errors spee1ﬁed or rather respe(:lﬁed as’ the same.cons

- tention was ‘made on appeal, is that as these Inohans ‘are N avajos--‘ :

- “and apparently not having ‘abandoned their tribal relatlons,” they

‘are not entitled to allotments outside of the Nava)o Reservation.
~Two classes of Indian settlers are prov1ded for in the fourth sec-
tion of the act of 1887—those not re51d1ng upon a rese1vatlon “and

< those for Whose tribe no reservation -was prov1ded by treaty, act
“of. Congréss, or Executive order. The fact “that the Indian,

Benally, settled upon the public domam and oceupled and im-- -

"proved the ‘lands in questlon for the length of time shown- is - :
- evidence that he was not residing upon the reservation and that he

. had abandoned his trlbal relations. - Bemdes, ‘the determlnatlon of_'j\ :

the quahﬁcatlons of an Indlan apphcant under the iourth sectmn‘
as well as the character of the lands, is a matter: restmg solely S
in the ]udgment of the Department.. - Only. agricultural and graz- -

ing lands -are subject to allotments under that section.’ No one
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isi allowed to mtervene and th1rd partres are never: 1nv1ted to a,ttack-’
such allotments. William Kalmback (26 L. D. 207),. OOZst Vi

~Hoyt (31 E. D 343), and Instructions: (32 L. D. 17 )

. 'The main question ‘involved. here is as to the. apphcablhty to-
- fourth-section allotments of the acts -of. Congress reserving: min:

 eralsin ‘the Jands' to the United ‘States -and authorizing the taking
"~ of such -lands under conditional nonmineral or surface patents.

“The general act of July 17, 1914 (38 Stat 509), pr0V1des n. sectlon
3 thereof as follows: :

‘ That any person who has, in good fa1th located selected;” entered or':
—’purchased or-any person’ who shall™ hereafter Jdocate, - select, entex, orpur<:
chase, under’ the nonmineral .land:. laws. of. the. Umted States,. any  lands:

which - are subsequently Wlthdrawn, classﬂied or reported as. being- valu-- "

able: for phosphate, -nitrate; potash, 011 gas,  or athaltm mmerals may,
upon apphcatmn therefor, and making satlsfactory proof of comphance with
the laws -under which - such lands are 'claimed, recelve a patent . therefor,
“which patent shall:contain. a 1eservat1on to:the United States of -all -deposits:
on account -of. whmh the lands were withdrawn, clagsified,. or reported as
being . valuable; together with the r1ght to- prospect for,. mme, and remove
the same: L L : ‘ : :

The act of June 22, 1910 (36 Stat 583), is another general Iaw

Wthl’l authorizes. acrrmultulal entrles and surface patents for coal

lands. Tt has been held that -an Indlan may take an allotment
of: puollc lends sub]ect to the prov1s1ons of thls act as to surfaee
- patent. IR ST
- After ‘the act of 1914: Con(rress passed several specml ‘acts con-
taining prov1s1ons for the. issuance of" surface patents on. “allot-
ments ‘made: in severalty to the Indians of certain tribes. From -
~ this fact the mineral’ claimant. herem argues that Concrress could -
Anot "have intended, that the act of 1914 should apply to ‘Indian
, ,allotments, as otherwise it would have been unneeessary for Con-
= gress-to pass ‘the later special acts on the subjéct. : This does not
* necessarily follow, as the later leglslatron does not neeessarlly 1mply '
~ that a different rule prevalled before. The rule of construction in
~ such a s1tuat1011 is stated in: Black .on Interpretatron of Laws (sec-
tion: 90) as follows S . 4 e
But the enactment of a spec1ﬁc prov1s1on on"a given. subJect does “not of '
} 1tse1f prove that the law on that gubject  was different befo1e, for- sueh enaet-‘
ment may have been in afﬁlmance of ex1st1ng Iaw and to remove doubts ’7 L
The provisions of the act of 1914 are sufﬁcrently broad to cover’ :
,vfourth-seetmn allotments Congress did not except such allotments
“from’the operation of said act,and, considering all the. crreumstances,
there is ‘apparently no valid reason why it should have been 50, a8
said section involves the takmg of pubhc lands. , - '
* While there may be some questlon as to the power of Congress to»-
1mpose mmeral reservatlons m respect to lands taken under the
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:f'o‘urth' section of the act: ‘of"1887 after the issuance of 'iiatent in -

: accordance with the provisions of section 5 of said act, there canbe -

none as to the exercise of such power prior to the time rlghts become

‘vested under that section. An Indian has no vested right to- all s

- allotment on the public domaln under the fourth section, as he may

- have to.an- allotment: of reservation lands. Certainly mno ‘vested |

‘right:is secured to him by-the. filing of an apphcatlon under that"
‘section. In the meantime Congress. may impose such ‘conditions to
" the taklncr of lands under that section as it may see fit.- Congress .
* has clearly indicated a- general pohcy to reserve the minerals in -
'pubhc lands under Whatever form such lands are sought to- be o
appropriated. SR ‘
. As stated in the decisions of the Commlsswner of the General Eoe
Land Office and the Department the act of July 17, 1914, has
“already been construed as applying to lands covered by fourth-‘ ‘
section allotments. Conmdermg all the circumstances, the. Depart-”
- ment finds no valid reason for disturbing the action heretofore taken .
~in this matter The motlon for rehearmg herem is- accordmgly :
demed ' : o :

. CRONBERG ET AL v. I-IAZLETT
' Deomed April 6, 1985

An oil and gas mlnwnv locat1on unpe1fected at the date of the passage of
‘the. Hot of Februaly 25 1920 can not be pe1fected pursuant to: th(, excep- .
~tion clause in secthn 37 of that: act unless: the requ1rements of sect1onz.'
5 23245 Revised: Statutes relatlng to- the' performance of annual assessment
Work are’ thereafter fulﬁlled S s :

o MINING CLAIM——EKPENDIT’URES

Credlt toward- comphance Wlth ‘the annudl’ assessment work requlred by sec- .
 tioni2324, Rev1sed Statutes; can: not be allowed:for: expenchtures upon -other

,claxms of a group.of Whlch the:one under eons1deratlon onee formed a part, 7

A ~if the clannant had no 1nte1est in ‘those. other clanns at the tlme that the
: ’expendltules thereupon Were made § g

MINI‘\IG CLAIM—OIL AND GAS LANDS-—-—EXPENDITURES . . T
The costof excavatlons of so-called dn]hng eellars can. not be apphed as
acceptable annual assessment work upon any other clalm than that- upon

Whl(?.h the' excavatlons were made :

DEPARTMENTAL DEGISION GITDD AND APPLIED X
Case of Interstate Ol C’orpomtw'n and: Frcmk O Chzttendfm (50 L. D 262),,

elted and applled o : o

| FINNEY First: Asszsécmt Secremm/

Th1s case is before the Department on What is ewdently 1ntended: .
" to be an appeal by Albert Cronberg et aZ from the decxslon of the_r
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Commlsswner of ‘the’ General Land ‘Office of September 26, 1924,

L dismissing their protest against the oil and gas- prospectmg permlt L

0392888 of A J. Hazlett, issued under section 13-of the leasing act, . -
in so far as sald permit involves the NW. Y4, Sec. 34 T. 23 N, R. 79 B

W ‘6th P. M., Cheyenne land district; Wyoming. - ~ :
Sald permlt was-issued Aprll 2,.1923;.and ‘the protest Whlch was
: -ﬁled October 26, 1923, charged that the descrlbed tract— . - -

is’ embraced in the mmmg loeatlon known as the Allen Lake No. 8 and located '
March-2,. 1918 by these: protestants and now' is and.has been ever sinee.loca-

' .. tion. a ‘good valld and subs1st1ng mining .elaim,-upon which - dlscovery -has been.:

made ‘and. all the’ reqmrements Of the mlmng laws of the United States, and

ofthe State ‘of W’yomn:u7 have been comphed with; that there ‘was 4 well

drllled upon this land that produced gas 1n commerc1a1 quantltles )

Hearmg was had on sa1d protest February 15, 1924 ‘and from the‘
evidence adduced the local officers found and. held that the charges -

had been sustamed and’ reoommended the cancellation of the permit -
' to the extent of the ‘confliet area. On appeal from that action the
E Commlssmner in the de<31s10n here appealed from found that .the

evidence failed to show that a valid discovery of oil or gas had been»
Vmade on the said claim of protestants February 25, 1920, the date
~ of the approval of the leasmg act (41-Stat: 437), or that the mining

e claimants were in dlhgent proseoutlon of work leading to discovery
. worinactual possessmn of the land onsaid date; that while a well was

drilled on the land in 1918 by a lessee of the mineral claimants,. in’
“which' a quantity of gas was encountered, no development work had
been - performed - ‘on ‘the land since 1919, and that the claim is -

not” protected by the savmg provisions of sectlon 37 of the leasing e

‘ “act.” He accordmcrly, as hereinbefore stated, dismissed - the protest.
Tt is testified to that the claim made the basrs of protest was located
‘March 20, 1918, as. Allen Lake No.:8 oil placer mining claim by the .

. rprotestants, consisting. of Albert Cronberg, T.. R.. Newbold, .Stans-"
bury Thompson, J.-Bx True, H. A. Trte, jr., A. ‘R. Wilson, John F. -

" Vail, and ‘Thomas H. Devine. - May 31, 1918, the claimants and a .

s number of ‘other persons executed a lease covering: said land together
- with'six other-adjacent quax ter-sections to one J. S. Cosden who com- -

menced the drllhng of a well on the involved quarter-section August, '

15, 1918, which on. September 80, 1918, had attained a depth of 1,419

: '_feet ‘Tt is testified by three of the mmeral claimants and protest-f.. -
ants—Albert Cronberg, H. A. True, jr., and J. B. True—that_ at -

- depths ‘between and including 950 and 1,367 feet three deposits of gas -
Swere: encountered in said well in volumes ‘estimated at. respectively -
8,000,000, 2,000,000, -and 85,000,000 cubic feet; that owing to-the lack:

A .of transportatmn facﬂltles and a local market no attempt was made

g ‘to- utilize the gas deposrts encountered in the well, but that drilling

k rwas contmued Wlth a vww to reachmg an. 011 sand Whlch was known » '
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: ) ito ex1st in: the ﬁeld in Whlch the Well is sﬂ;uated that at a depth of
1,419 feet a flow -of water was encountered: n* the well which the =
- drillers, after spendmg about-four months in the: attempt, were un-: . ‘

able to-control, Whereupon all but about, 200 feet of ‘the casing'in the -

o < well wag pulled and.the well abandoned after bemg filled with -mud o
+ to protect the gas sand, all work there ceasing in'the latter part of <~

' jlt expired at the end of its term, May- 81, 1923

©January, 1919. In February, 1919; the drilling tools were removed
and the lease to Cosden was later canceled by-the locators because of
his failure to commence the: drﬂhng of ‘a-second well upon an’area

“covered by the lease within the time stipulated i in that mstrument S

The-lease; however, séems to have been remstated on sonie date prior.

‘to the last of December, 1919, when it was assigned by Cosden to the - R,

‘Franz:Corporation, and so far as anythmo- to: the contrary is shown

R

H: A. True, jr.;-one of the locators, testlﬁes that pendlng the re1n-~A

k 8 statement of the lease Franz, the head of the Franz Corporation,and -
“one- Clarke, representmg the ‘Midwest Refining Company, ‘inter-
“viewed.the W1tness, as’a representatwe of the locators, with: a view

to ‘reaching some agreement among the three irterests that Wouldf R

. be satisfactory to the Midwest Company, to induce it" ‘to drill- an
- additional’ well in the field in which' the land is: situated, the Mid-
- west. Company having secured other lands in the field, whlch ‘how-

ever, is.deemed to be insufficient in area to warrant the drﬂhng ofa =

~ well there.. A three-corneréd agreement was entered into whereby

the Franz Corporatlon was to have ‘the said Cosden lease reinstated .~ =
and to assign a part of the acreage: included therein to the Midwest =

- Refining Company and that company was to drill 'a well to test the -

structure at a point farther down the flank of the anticline than that
- upon‘which the Cosden well was drilled in 1920. The Midwest Com-

- pany’ drilled a ‘well on the NW. 14, Sec: 12, T. 22 N., R. 79 W, and .
" at a point something over two miles to the southea,st of the land -
involved but that operation resulted in a creoked hole. * The rig was

““then moved over onto the- ad301111ng Sec. 11 where a second well was

. ‘started tunder the supervision of the:Western States. 0il and. Land

‘Compa,ny ‘Encountering trouble in the- drllhng of ‘that holé: the rlgE

. was again moved to- another: point on said Sec. 11- Where a third hole ;
" was. started; the drilling on Sec. 11 being performed in the latter -

A partof 1920 and in-1921. " The witness further testified he; as attor- - e

. mey. in-fact for the protestants, gave one Hinkle an 0pt1on onthe -
land here'in questlon The date of that optlon does not. appear but it i

’ 'Would seem from the testimony of one ‘of the other witnesses that it~
was after June, 1922. ‘Through. ‘Hinkle the* claimants met and
* “entered into an agreement with one Pattinson, said to' have been con::
nected with the Central Pipe Line Company of Chatham Canada,
. for the further drlllmg of the land in: questlon and other lands withi
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respect to Whlch permlts had been granted the, protestants Pattm- o
son’s company erected a rig on a tract. adjoining that here in. contro- -
. versy-and commenced the drilling of a well thereon J uly-1 1923, and.

. atthe date of the’ hearing was still drilling in. the field at that point:

. Acting on behalf of the protestants the witness made apphcatlon for

_ prospectlng permits for land surrounding:that here involved and the = =~
- permits were granted and Pattinson entered.into & contract with e

spect: to the “ adjoining permits.” - Asked what' the nature of the
contract w1th Pattinson was as to the tract in controversy the wit-
- ness. said; “ that he will bear the expense in: connection: with patent
- proceedmgs, and, of course, that land is-to be developed along Wlth :
the other land in the field.” = - -

‘Respecting " the “performance of assessment Work on - the landr o

Albert Cronberg, one.of the- protestants, testifies that he did assess:
‘ment work after. the drilling on the land and down to the date of
: the hearing. -Asked what the assessment work .consisted of “witness:
said, “Of digging dnllmg cellars on. the lease.” Wltness H. A
- "True, jr., asked if he knew what assessment Work had been done
“on these lands” since the disclosure of gas said: “On.the NW.. 14,
Sec. 34, the particular quarter- -section: in: question, the assessment

- work has been done each year since 1918.”; ‘James B. True, one of .

- the protestants and their third witness, testlﬁed that he knew that
- the annual assessment. work had been performed on the claim since
~the discovery of ‘the gas well: -Asked on cross-examination if there
- had been any development or. drilling on:the land in question Since
- January, 1919, witness stated that ‘there. had: been development;
~work, % Cellars have been dug-on locations: for new drilling sites.”

i Asked if that was done as assessment work to hold theclaim wit-

ness said: “Why, you can. probably tell better than I can’ whether
Citds neeessary, but perhaps. it is not necessary to do assessment work
“to hold the claim so long as we. did not abandon it after dlscovery
" and are entitled to'a patent.” - fee iy
. The prospectlng permits referled to by the Wltnesses for the pro-‘ i
testants were serially numbered 029699 and 029702, both issued
March 11, 1922, under section 19 of ‘the- leasmg act-on applications
filed August 25, 1920, Permit 029699. was issued to five of the lo
" cators of the clalm here in question and: six other persons;. ‘on the; ‘
‘bases of the Soldier Springs Nos. 1:to 5 oil placer mining claims in -

~ which four of said protestants were named as- Jocators”-and’ em-

. braced the N. 3, Sec. 4, T. 22 N, R. 79 W, and the NW-. 14 and
8. 1, Sec. 32, T. 23N, R. 79 W.  Permit 029702 was issued toall
ot the eight protesta,nts, together: with ‘five: other .persons;. on- the
bases of the Allen Lake Nos. 1 to 7, inclusive; and 9 to 14, inclusive,
oil placel mining’ claims, each. purported to- have beén loeated by,
: elght persons compmsmg from:three to all emht of: the pr otestants, -
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= "‘,if,and covermg all ‘of Sec.. 2 T 22 NR 79 W and all of Sec 28 o

. NE: 1, Sec, 32, and NW.’ %andS 14, Sec. 84, T. 23 N., R. YW
- Both of said permlts were on May 18, 1998, ass1gned by the” per- -

»vmlttees to L. C Hmkle Who, on. the sa,me date, assm‘ned them to

s for. the use and. beneﬁt of a corpora,tlon to- be: thereafter orgamzed R
o ‘Said’ corporation; denominated:the. Kanawha 0il-and Gas: Company. .
" ‘was organized: May. 6,.1924, “whereupon and:-on” :May 8, 1924, Jones

executed. an- a351gnment of said permits ithereto. ; The: pre51de11t of

said corporatlon appears:to. bé R. J. Pattinson.  In an’ apphcatlon,

- for an-éxtension. of time within: which to comply ‘with the requiré: . :

' ‘ments of said permrts it wasialleged that on:July 1, 1923, a majority v

‘of the stockholders of ithe company commenced a: Well on:an ares }"-;t;’ e

- included’in. permit 029702 which “well; it ‘otherwise.; :
~drilled on the NE. 14, Sec. 345 and. Whlch it would: seem: was: the one

ppears, ‘wag. -

referred to. in the testlmony of H. A. True, jry as havmg been L

~ drilled by Pattinson on s tract-adjoiningthat here:involved. -

The testimony- of the protestants’ witnesses as to the estimated
flow of gas encountered in;the:well -drilled on: the claim in ‘question :
is, in the opinion: of the Department, insufficient, standmg alone, to

establish the-existence of an. adequate: discovery to support a’ ‘mining

location, and. the record fails to disclose other i facts ‘which ‘suffice to

warrant a. ﬁndlng that: such & dlscovery has been made Wlthm the, Sy
7. limits of the claim.. -

- But even' if it couid be held that there had been an.: adequatef L

o d1scovery made upon. said . ‘claim; the: ev1dence fails to .show, by

the " establishment - of comphance _Wlth the requlrements of section - S

i 2324 Rev1sed Statutes, and. the act of December 31, 1920 (41 Stat:
i 1084), in the matter of the: performance of acceptable .annual as-

s “sessment work for the benefit of the claim during thé calenddr year L

~ ending December 31, 1920 and the “years-énding Jiine 30 1921, 1922,
- and 1928, that the’ claxm was a valid' and subs1st1ng one at the date'

of the 1ssuance of the’ permlt of Hazlett _covering the land While it

~is true that the witnesses for the protestants testified in general”
 ‘terms that the ;annual assessment work had been performed upon the -

: r-‘j_,clalm each year since. 1918 and that the claim has. never . been, aban-

i doned by the locators, there is nothmO' in the record from which it

~can e detelmmed Shat speclﬁc work ‘had been performed on the‘
: clalm, ;and it is. ev1dent from. the testlmony that the protestants are,
 seeking credit toward complianee with assessment work: requirements: .

- .for the cost. of excavating so- -called drllhng cellars upon:- other -
claims ‘of the group of which that here.in question.once formed a
part, and a portlon of the cost of drllhng operatlons performed on .

- Secs. 11 aud 12, T..22 N., R. 79 W ‘and upon the NE. 1 of said Sec.

b ',34 The protestants however, are not shown to have had any. m-
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terest in. the ground upon Whlch the wells in Secs 11 and” 12 were
- drilled, Whlle the ‘drilling:upon the:NE. 14, Sec. 34, oIice cover ed by
the- A]len Lake No. 7 ‘claim- orlg_ 1ally embraced in the group “of -

~-which. the claim here in: question ‘was a part was: performed lonig -

. after ‘the: said- Allén Lake:No, 7 had been" abandoned ‘45 a-mining - ».
claim, and even after the-protestants-had: assigned all of their right, = ../

'7,,t1t1e and interest in azid to the:permit: 1ssued therefor. The want of

" interest by the protestants in-the: tracts upon which said: drilling:.
o operatlons were’ performed, -and: at/ the ‘time of its performance, -
- would, -without Tegard to: ~other: ob]ectlons ‘that" might be urged
- against the: availability of the. expenditures therefor, defeat tho: I‘lght‘; B
" of the protestants to:. -have ‘any part of such -costs* credited to the =

: clalms may be: perfected under:such ldws, mcludmg dlscovery

-clalm here. mvolved as annual assessment work.--As to the cost of the“*-

~ so-called drllhng cellars excavated upon other claims of the group < .
- than that here in. question, it is sufficient to say that that would not

~under ‘any: circumstances be available for any: purpose toward any.
other claim or clalms than ‘those’ upon whlch the Work Was - per-. L
formed: : @ :

It. was, however, suggested by one of"f the locator- protestants at:, T

~ _the hearing, on the assumptlon that an: adequate d1scovery of min-
“eral had been made within the limits of:the: claim in*1918; that under- -
the cireumstances of the case the claimants are entitled to a patent;
to the claim whether annual assessment- Work was thereafter” per-
- formed upon or for the benefit of the claim or not.: The ‘Department
- is not impressed- with the soundness of that view. By sectlon 2324
~ of the Revrsed Statutes itis: prov1ded that— el :
S - 0n each claim located after the tenth day of May, elghteen hun-‘

dred and seventy—two, ‘and:until a -patent: has ‘been: 1ssued therefor, not less
than ‘one hundred dollars worth of labor shall be pelformed or’ 1mprovementsl

made durmg each: year, Ry ¥ %5 andupon a-failureito comply ‘with: these R

. condltlons the clalm or mine; upon. 'Whlch such: fa1lure occurred shall be: open, :

- to rélocation in the. same manner as
prov1ded that the ongmal Iocators then- helrs, ass1gns, or légal . representa-' :
tives have not resumed Work upon the c1a1m after fa11u1e and before suchfﬁ :

Iocation. - :

0 locatlon of the same had been: made, A

It wasv however,‘ by section 37 of the leasmg act declared 011 ‘andfl o

gas depos1ts in lands' valuable for such mmeraI

shall’ be subJect to dlsposmon only in the form and  Inanner. prov1ded m thl%: i

act, except ‘as to vahd claims exxstent at date of passage of this act and there- .

after mamtamed in’ comphance With -the laws’ under Whlch 1mt1ated wh1ch’

~In view of the last- quoted prov1s1ons it seems clear that Convress '

- intended that an oil‘and’gas’ mining locatlon, unperfected ‘at ‘the

" date of the passage of the- leasmg act to the extent that the'claim- '
'ants Would be entltled to a certlﬁcate of entry therefor, should be R

P
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: fozfelted to the Umted States 1n the "‘vent of the fa11u1e of such,' e

‘to__,fulﬁu the reQl‘lll'ements of said .. =

: }sectlon 2324, relatmg to ‘the per ormance of annual assessment worlk: S "

STt s um'easonable to .assume;. that: Congress 1ntended that claims

. incapable-of being passed:-to patent because of failure to comply -
" “with- requirements of ‘the law ‘undér- which: mltlated should be 13e1-’ L
“'mitted to'be malntamed merely on the basis of an asserted’ possessory e

o k‘r1ght Whmh could not be affected by a relocatlon of the land.  This -
S "‘L‘VJeW isin harmony Wlth the; dec1s10n of ‘the- Department in Inter-+
i state: Ozl Corporation (md Framk 0 C’]nttenden (00 L D 262) and
© the casesthere cited.

- For the reasons stated the ]udgment of the Com_rmssmner com—r TR

e P medof,d Smi sing’t P ‘ote £, is. aﬂirmed

'}‘CRONBERG ET AL . HAZLETT

: Motlon"for rehearmg of departmental decmon of Apml 6 192o o
‘ '.( 51 L:-D. 101), demed by Flrst Ass1stant SecretaryLaney, J uly z L

“",PREFERENCE RIGHT TO\PURCHASE UNAPPROPRIATED LANDS IN
' WISCONSIN ERRONEOUSLY MEANDERED AS WATER-COVERED
 AREAS—ACT OF FEBRUARY 7, 1025 |

INSTRUGTIONS e

' Cif??ﬂaf:Név%?%]il:5

' ;MDEPARTMENT or 'rm: INTERIOR, g
?*-viiGENFRAL Laxp Orrice; - -
ashmgton, D 0 Apml 7 1925

Fhe act of‘February 27 1925 (43 Stat. 1013), entltled “An Act'

i ffﬁiGrantmg to certem clalmants the | pr ference rlght to vp ‘rchase unap-'”‘"“ S

':-'authorlzed to sell in ‘the: manner heremafter prov1ded any Sof those 1ands : o
- gituated in: the: State of Wlsconsm which Were oncmally elroneously meanderedf e
‘-’:and shown ‘apon: the oﬁiaal plats as,?water covered areas, and Wthh are not. "_' SR

i te‘.' such 1and p,_o1' to tlns enactment ‘ot z'my

“‘*:cluzen of; the Umted States Who in good fa1th under color of t1t1e or c1a1m1ng : o
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as, a rlparlan owner has, prlor to th1s Act ; placed valuable 1mprovements upon ;
or reduced to cultivation any- of the land subject to: ‘the operatlon of this Act,
“ghall ‘have s’ preferred rlght ﬁle in’ the flice “of the reglster and recelver :
of the United" States’ land oﬂice of the d1str1ct;1n Wthh the lands are s1tuated

-an application to purchase the:1ands thus 1mproved by them at any time Wlthm e

' "*nlnety days from the'date of the ‘passage of! this:Act if .the. 1ands: ‘havebeen -
‘surveyed: and :plats -filed: 1 in ‘the:-United. States land office;: othetwise within
,nmety days from th ng . of. s plat {'Every such apphcatmn must be.
accompanled W1th satlsfactory proof that the apphcant is ent1t1ed to such pref-
: "erence rlght and that the” lands Wthh he’ apphes to purchase dre not 1n the
: legal possesslon Lof-an ‘adverse clalmant ‘under the pubhc and laws. L .
- See. 80 In event such: erroneously meandered Jand is bounded by two or more
i tracts of 1and held in private ownership with apparent ripafian r1ghts mdlcated
: ,by the official townshlp plat of, survey at date ‘of dlsposal of title by the Umted
'States, the Commlssmner of the General Land Ol’ﬁce shall have dlscretlonary
power to cause such mearidered area, when surveyed to. be d1v1ded into. such
tracts or lots as will permit & fair division of ‘such meandered area among. the:
owners of such surroundmg or -‘adjacent tracts under the provisions of this
: Act. In admlmster“' -the prov;smns of .thig’ Act “Wwhete there. shall “exist a.
‘conﬁlct of claims. falling W1th1n its operatlon, 11:‘ any- clalmant -shall: have
placed. valuable improvements upon:the land mvolved or -shall" have reduced

o ~the: same to: cult1vat10n, then: toithé-extent. of such 1mprovements or. cultivation

'such clalmant shall- be- given preference in adJustment “of such conflict:" Pro-
‘vided, That no preference r1ght of’, entry under: this: Act shall be recogmzed
for a greater area than ‘0ne hundr; ‘and’ sixty acres 1n one body to any- one
applicant;’ Whether an’ md1v1dua1 an‘assoclatlon ‘or al corporatlon Promded
furthery That ‘this Act -shall; not be const1ued a in: -any manner abrldgxng the
existing rights of any- settler oT; entrymaj' under he pubhc Jand laws :

Sgc. 4. That upon the: filing of an apphcatron to purchase any- lands subJect

. “to the operation of.this- Aet, together with the required: proof the Secretary

of . the Interlor shall cause the Iands descrlbed in said apphcatron to be ap-
praised; said appraisal to. be- on:the bas1s of the value of ‘such. lands at the:
-date of :appraisal, excluswe of-any mcreased value resulting from the devel:--
opment or 1mprovement thereof for' agmcultural purposes by the: applicant or
‘—,h1s predecessor Ain driterest, but- 1nc1us1ve of the stumpaoe value of any -timber
_cut or removed by the apphcant or. his predecessor in mterest .

SEo. 5. "MThat an apphcant Who apphes to purchase lands-: ‘under the prov1- B
sions ‘of this Act, in- order- 6 be entltled ‘to recerve a° patent must Wlthm
thlrty days ‘from recelpt of' notice ‘of appralsal by the Secretary of ‘the Inte-
rior pay. to the recelver of: the ‘United States:land ‘office: of the dlstrlct 4n ‘which -

the lands are. s1tuated the: appra1sal pr1ce of. the, lands, and thereupon a patent e :
‘shall issue: to sald apphcant for such: lands-as- the. Secretary of the Interror

Yshall determme that stch’ ‘applicant is entifled to purchase under this  Act.

+: 'The proceeds derived: by the:Government: from :the sale- of: lands hereunder -

- shall'be covered into the: Unlted ‘Btates Treasury and apphed as’ prov1ded by

Jaw for: ‘the: d1sposal of the proceeds from: the sale of. public lands.

; . 'SEc. 6. That the: Secretary of the Interlor 1s hereby. authorized: to prescr1be

all necessary rules-and regulations:for. admm1stermg the’ prov1s1ons of th1s Act
; and determmmg conﬂlctmg c1a1ms ar1s1ng hereunder B

Lk . The follovvmg regulatlons are for the guldance of your oﬂice unt11 |
5 the close of the busmess ho‘ur on Aprﬂ 30 19 ":after Whlch apphca -
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: : -tlons Ho purchase under the: a.ct in: confornuty w1th these revulatlons

' must be filed with the Commissioner of ‘the General L‘md Office. "=
: Apphcatlons to purchase under this act nust be sworn to and may

_ - beexecuted before ‘any officer havmg 3 seal ‘and- ‘authorized: to alds
" minister’ oaths in the State. of Wisconsin; and must be filed Wlth the = o
register and receiver of your office, or Wlth the ‘Commissioner of this '~

-office, within mnety days “from’ the' passaO‘e of this act, if the lands
~have been surveyed and plats filed in your- office; 0therw1se within
' ninety days from the ﬁhno of ‘such plat. “The- apphcant must show
" that heis'a, natlve-born or naturalized eitizen of the United States,-

“ L and if nat‘urahzed file record ev1dence thereof must descrlbe the
. lands which he desn‘es to’ purchase together Wlth the land claimed

~ as the bas1s of ‘his preference right to the lands “applied: for, it he
: .apphes as a ripariah owner, or, if claiming. otherw1se under what

- . color of title his claim: is based, and that the applied for lands are
not; lawfully appropmated by a qualified settler or entryman:under =~

+ .~ the public land laws; nor in-the legal possession of any adverse ap- S

phcant the kmd chara,cter, and value of the improvements on the :

1and covered by the apphcatlon ‘when they were placed thereon,

. the extent of cultivation had, if any, and-how long contlnued “This "
S apphcatlon must be supported by:the affidavits of two' persons hay- - °
- ing personal: knowledge of the facts allsged in the apphcatlon ST
i ,Upon receipt of such apphcatron a proper serlal number W111 be as— T
0. signed thereto. : i Sty
Tt ‘the land applied for is surveyed and vacant the local oﬂicers,~-
: after noting the. apphcatlon on' ‘their records, W1H suspend action

theréon’ and ‘will promptly- forward same to’ the ‘Commissionet -of

: V‘f»the ‘General ‘Land Office; ‘wheréupon same’ Will be forwarded to- the -
_ass1stant chief inspector for: 1nvest1ga,t10n and appralsement of the '
land in accordance with ‘the provisions of' the-act.” If for unsur- ~

+veyed . land the local officers will note: the apphcatlon and- suspend
© same, transmitting it to this office for cons1derat10n as to whether or

| ‘f_:_not the lands:- apphed for dre.vacant pubhc lands and of the class - L
- contemplated by the act under which title is sought During :such

'asuspensmn the lands descrlbed 111 the apphcatlon shall not be d1s-
~posedof. - ' :

When an apphcatlon 1s recelved by the assmtant chlef 1nspector,: S

' he will cause an’ investigation and appra1se1nent of the land to.be =

" made in accordarice with the provisions: of the act. - The-inspector e

* ~maling the investigation and appraisement will make a report as to

_the development or 1mprovement of the land for agricultural pur-
'.poses, and as the evidence obtained as to whether or not the lands

ere of a class contemplated by the act recommendrng the allowa,nce' o
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- or re]ect1on of the apphcatlon whlch report W111 be- returned to hlS

“office: through the assistant chief mspector R : T
If upon consideration of the apphcatlon in. this ofﬁce Wlth report %

and appraisement, it shall be. determined that the apphcant is.en- :
titled to- purchase the lands applied-for, this office will: notify ‘the

apphcant at once, by registered mail, that he’ must - within thirty
days from service: of notice deposit Wlth ‘the receiving clerk of this

" office the appralsed price, or thereafter and Wlthout further not1ce A

forfeit all rights under his apphcatron L S
Upon payment ‘of the appraised price’ of the land thls oﬁice Wlll S

i issue notice for pubhcatlon Such notice shall be: published at the"_r, S
- expense of the “applicant. in .a newspaper of general . circulation,

: ~ designated’ by the- Commlssmner of this ofﬁce, in'the vicinity of-the

- lands, once a week for five, consecutlve weeks: (or: thnty consecutive - - g
< daysifina dally ‘paper) 1mmed1ately prior to the date of sale; but L
- a.sufficient. time shall elapse between the date of last: publication and .~ " -

date of ‘sale to enable; the aﬁidawt of. the pubhsher to be filed in-
this office. “The notice W111 adv1se a,ll Jpersons’ clauruncr adversely to-

. the. apphcant that they should file any. objeetion or. protests to-the -

L allowance of: the apphcatron Wlthm the perlod of pubhca’cron, other- =
Crowise: the apphcatmn may: be- allowed Any objection or: protest-must 7
o nd a_copy thereof: served: upon the; ST
i apphcant The Commlssmner of “this oﬁice Wlll ‘cause. a notice : . .
8 similar to the notlce of publication to be posted in this office; such -
. “‘notice to remain- posted durmg the entlre perlod of pubheatlon RETELI

be. under oath, corrooorated o

S The pubhsher ‘of the newspaper must fils in this office, prior-to the = -
‘date fixed for the. sale, evidence. that: pubhcatmn has. been had for -~
_the. requlred perlod which ev1dence must consist of the afﬁdawt ofi

- the publisher, accompamed by @ copy of the notlee pubhshed
- Upon submission of satlsfactory proof 1f no. PI'OLeSt or, conte
pendlnw ﬁnal certlﬁcate will issue: L AT
: ‘ WILLIAM SPRY,
Commissioner:

Approved :
S EqC FINNEY, e
Fzrst Asszsmnt Secremry
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UNITE:D STATES MINING LAWS“PARAGRAPH 60, CIRCULAR NO.

430, A.M.ENDED—AGT OF MALR.CH 3 1925

INs'.rRUGTIONs

[Glrcular No 995]

.DEPARTMENT OF THE' INTERIOR, P
: - GENERAL Lanp OrrFicE, .
Washmgton, D 0., Apml 7’ 1925

RnGIs'rERs AND REOEIV'ERS
' UNITED STATES LAND OI‘FICES N ALASKA :

: ‘States of Amarwa, - Congress assembled That sectron 4 of the Act of Gon-
gress’ of August 1, 1912,s t10n. 129d OOmplled Laws:® of ;

of ‘Alaska; and. for other purposes ” be amended to read as fOllOWS' .

i Iaska, entitled “An
- Act to modlfy and amend the mlmng laws in thelr apphcatmn to: the Terrltory e

Tl 4y That no placer m1n1ng clalm hereafter located i Alaska shall ke, '

_ 'vpatented wlnch shall contam Q. greater area than is ﬁxed by law, nor whlch i
.18 longer ‘than three tlmes 1ts greatest Wldth ag determrned by ‘a-transverse. line

entatwes of the Umted S

© drawn within.the’ 1ines of ‘the. claim ‘and at’ ‘right . angles ‘to’its Tongest side: -+

. “ote thousand ‘three. hundred and twenty feet in length this. dlmenswnal re-
e StI‘lCthIl shall not: apply i :

- - Provided, That Where any 1solated parcel of placer ground hes between and - '
fad;oms patented or vahdly located claims” on all of. its’ s1des and is not over,

In accordance. with thrs act that portlon of paragraph 60 (0) ofv

" '_ the. mlnlng regulatlons relatrve to seetron 4 of saId act of August 1 : f: :

- 1912, s amended toread::

. Sectlon 4" of the act prohlbxts the patentlng of any placer mlnmg claun i
,located 1n Alaska after the passage: ‘of ‘the act: whlch contalns a greater alea ,
'_,than that ﬁxed by law or Wh1ch s longer than three tlmes its: greatest Wldth‘ :
t-the greatest ‘width of a placer claim :
: "Alaska shall be detelmmed by a transverse line; drawn W1th_1n _the lines.of -

: the c1a1m and at right angles to-its! longest srde, and that this. dlmensmnal

. restriction shall not apply to

“.The act of March 8, 1925, p10v1des t

ny 1sol ed parcel of: placer u'round ‘which hes
: ~between and adyoms patented or: vahdly 1ocated clanns on all of. 1ts sides. and”

‘ :.; 1§ ‘not over 1,320 feet in length The surveyo1' genelal will be careful to. - .
“observe the above requlrements and-. W111 not. approve any survey of a placer Eniine
“location: which does not in ‘area and dnnensrons conform to the prov1s10n<

: 'of laW. -
WILLIAM SPRY

6’ ommzsszoner.

Approved L { A
‘E C. FINNEY, L g P
F 'mst Asszsmnt Secretary. e S
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OFFICE OF. SURVEYOR GENERAL ABOLISHED——REORGANIZATION
: OF SURVEYING:«SERVICE—-—ACT OF: MARCI-I 3 1925 '

INSTR‘UCTIONS '

[Olrcular No 996]

: DEPARTME T or" THE INTERIOR,
GexeraL Laxp OrFicE,. ,
: Waskmgton, D 0., Apml ’/" 1.925 :

. THE SURVEYING SERVICE,
' . Generan Lianp Orrros! Ay P S
The act of Congress approved M reh 1925 (43 Stat 1141 1144) 5
makmg approprlatlons for the Depa ment “of the. Interior for the R
- fiscal’ year endrng June 30 1926 and for’ other purposes, prov1des as -
follows: ; : S , S

) “The oﬁice of surveyer general is hereby abohshed effectlve .Tuly 1, 1925 and‘ }
the admlmstratlon of‘ i l actlwtles theretofore in charge of surveyors general, ' -
1nclud1ng the necessary person, 1, all records, furmture and other equ1pment, :
and all. supplles of the1r respective . oﬂices are. hereby transferred to- and con-' '

) sohdated with “the I‘1eld Surveylng Se1v1ce f under the Jurlsdmtlon of the
United: States Supe1v1sor of Surveys, Who shall hereafter admlmster same in.
assomatmn w1th ‘the surveymg operatwns m h1s charge and under such regu-
Tations as the Secretary of the’ Intermr may p10v1de R

B Surveylng publlc lands I‘or surveys and’ resurveys of pubhc lands exami-'
natlon of surveys: he1etof01e made and reported to be defectlve ‘or flaudulent

: 1nspectmg mmeral depos1ts, coal ﬁelds, and t1mber dlStI‘lCtS makmg frag-". ‘
mentary surveys, and such other surveys or examlnatlons as-‘may be 1equ11ed' B
for identification off lands forpurposes of ‘evidence in’ any suit or p1oceed1ng PR
in behalf of the United States, under the supervision of the Commissioner of ;= -
the General Land Office and diréction of- the Secretary of ‘the Intérior; $840 2005 S
Promded ‘That the sum of not exceedmg 10" per..centum: “of! the.amount: he1eby L
~appropriated may be expended by the Comnnssmner of the General Land Office,

. with the approval of the Secretary. of the Interror, for the purchase of. metal or
other equally du1ab1e monuments to, be used for pubhc land smvey corners N

: Wherever practlcable Promded further ’I‘hat not to exceed $10 000 "of  this
apploprlatlon may be expended for salarles of. employees of the ﬁeld surveymg'
serv1ce temporarlly detalled to the Genelal Land Oﬁice Promded fw"ther That_
not to' exceed $15 000" of thrs approprlatlon may be used for ‘the survey, clas51-‘
ﬁcatlon, and: sale of the lands and t1mber of th'e 50- called Orefron and Cah-,
férnia Raﬂroad Iands and:the Coos Bay Wagon oad Iands Py omded further,- ‘
That not to exceed $50 000 of this’ approprlatmn may be used for surveys ‘and

“the rectangular system prov1ded by law, of publlc 1ands B

deeméd to be yaluable for oil and oi "shale '

By this leouslatlon the entlre surveymc “service of the General
* Land Office is brought under the immediate jurisdiction of the super- -
visor-of. surveys; who is charged with the administration of all mat- .
ters pertaining to that service under the superv151on of the Comm1s—
s1oner and. dlrectlon of the Secretary pAOE o
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In: furtherance ‘of, the consohdatlon ‘of. the surveymg serv1ce “the -
k _Secretary has directed that the d1v1smn of surveys. of the Geﬂeral
. Land Office be under the- general supervision of the supervisor of

surveys, who, under the Comm1ssmner, shall prescrlbe the methods. o

E AR PO LR

S and procedure to be followed

PUBLIC LAND SURVEYS

‘W1th'thls smgle surveylng orgamzatlon to perform all ﬁeld and '

;’;ofﬁce duties—administrative; engineering; ﬁscal ‘or- otherw1se—rang-

"~ ing from the inception of A survey to its acceptance, the followmor

regulatlons will govern:;

i Applieations by, settlers J or orlgmal surveys w111 be the Sub]ect S
- of appropriate: 1nvest1crat10n by the district cadastral engmeer (for-

i merly the assistant: superv1sor of surveys) jand if the survey is found k

%0 he merited, special instructions. will be prepared at- once.; Other

" “surveys to cover lands of known agrrcultural value,.or deemed ad- i e
" visable from an administrative standpoint, will also.be made the sub- "+

. ]ect of original cons1derat10n by the district: cadastral engineer, and
covered by approprlate speclal ingtructions to be’ prepared at once.

“All spec1a1 instructions must be submitted to - the: General. Land :

"Ofﬁce for examlnatlon The- approval of the spe01al 1nstruct10ns by
" the’ General Land’ Oﬁice w1ll carry w1th it the authorlzatlon IOI‘ the

- survey.

Upon completlon of the surveys in the ﬁeld townshlp by townsh1p,-
. formal report will be made to the General Land Ofﬁce of that, fact,
~'in lieu of. the monthly prowress report system now in. use.. P
- Under the « corps of competent engineers now constltutmg the ﬁeld
'surveymcr serv1ce, and the close superyision exercised by the stuper-

“visor of surveys ‘and the dlstrlct cadastral engineers, the- resultmg : s "

surveys should be of a hlgh standard requiring but a single examina-
‘tion and Teview to'test the suﬂimency and accuracy of the:work, .
Thls exammatlon w111 be made. under the supervision, of thc distriet
. cadastral engineer, and will cover both the ﬁeld and- oiﬁce features of
the accomphshed work, . o : ' e
AL surveying, returns now prepared for the approval of the sur-"
: veyor general or: ex- ofﬁcm SUTVEYOr ceneral will, after June: 30,
1925, be prepared for the approval of the Supervisor. of SUTVeys;, and; :

' 'when 50 approved will be: forwarded to-the General Land. Office. -

" Upon receipt of the: returns by the General Land Office; the survey*_ h
~will be formally accepted _without further examination, unless,. by
‘reason. of special or unusual cendltlons attendlno any particular
case, the Commlssmner deems; it advisable. to further scrutmlze the
returns or. test the accuracy of: the work ‘

‘‘‘‘‘

40210’—25—\701. 51—8
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" The ex1st1ng practme and procedure of handlmg resurveys and .
E spec1a,l surveys w111 be contmued TR

MINT.RAL SURVEYS o

The eppointment of United States mlneral survevors 1s.uud‘:er the S

: ]urlsdlctlon of the supervisor of surveys, : and all such appomtments e
will be made by hun under such rules and regulatlons as he ma,y T

‘ “prescrlbe D e i v , ‘7
i “Orders for the survey of mlmng clalms Wlll be 1ssued by the office "
cada,stral engmeers (formerly the technical and administrative head -

“of the surveyor general’s office. force), who will 'be’ authomzed by e
" the ‘supervisor of surveys to: administer “the " work in connectlonf_. el

- therewith and approve.plats ‘and’ field notes-of T such SUrveys,- andr.
- - iotherwiseto. perforin the dut1es prescrlbed by the mining: regulatmns U
b0 be performed by the “surveyors: genieral in' connection ‘with the .

-survey of imining’ clauns, mcludlng certlﬁcatmn “as’ to expendltures

zmade upon the claums i

The dlscontmuance of the oﬁice of surveyors 0eneral on J uly 1
' ﬁ1925 necéssitates a change in the method of handhng accounts,
‘allotments, and’ disbursements. - :
Subject to the prov151ons of the approprlatlon act that 10 per
“cent of the amouiit. approprlated may be expended. for: the purc chase
“of metal monuments, $10,000 for salaries of employees of the field

surveying:service - temporarﬂy detailed to-the General Land Oﬁlce, S
~ '$15,000 for'the survey, classification, and sale of the lands and timber

~of the ‘so-called Oregon and California Raﬂroad lands, and $50,000
for Surveys ‘and’ resurveys of ‘il and oil shale areas, and deductmg

$3,500 for statmnery, as provided for elsewhere in the act, all’ matters -

pertammg to the “accounts, allotments, and d1sbursements will be

RO " handled i in the office of the superv1sor of surveys, at’ Denver, W1th the -
I ,,_smgle exception of Alaska :

' The administration of all activities ass1gned by laW to the str-
: veyors general miust continue until the close of business-on June 30,.

" 1925, but itis believed that the other duties now d1scharged by these

' ':oﬂ'icers, especially’in the matter of the disbursements and accounts =~

: incident to the execution of the pubhc land surveys in: the. ﬁeldf :

~ should be taken over by, the : supervisor of surveys at the earliest op-- S

: ‘portumty m order: that duﬁcultles may be avmded at the end of the'
ﬁscal year.: : -

+ Until Jine 30;. Whether vouchers are pa1d in Denver or by the

"‘respectwe surveyors general they will be posted on the cost 1ecordt
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: in the ofﬁce of the surveyor general Thereafter, vouchers to be: pa1d s

' 'by the special disbursing agent under ‘the. centralization plan’ will be

Vsent to-the  district cadastral engineer, through the office cadastral
. engineer, in whose office the vouchers will be posted on his cost-keep-.
e ing record and the fact of such. postma evidenced by the office cadas-
Dl tral engineer’s initials over the space for the dlstrlct cadastral engl-' .

©“ neer’s signature as approving officer.

- To’the end that prompt payment may be made of the many = .
_f-‘-~»’vouchers coming to a central office; it will be expecwd that each dis- o
- ‘trict cadastral engineer will, before _approving a voucher, glve it
.= such an examination, or requlre such an-examination to be: glven by .

.. some one under his supervision, as shall insure that the Voucher isin

o t.‘i';,Proper form, Properly s1gned by the clalmant and certified, exten- B

“.;: sions earefully carried out, and that. it represents. duly authorrzedu o
, and unpaid expenses; or, if mot-alreéady authorized; that a: full. state- . .
- ment of the facts and a speclﬁc recommendatlon in: the matter is

: attached

o countmg will: berequired of the office’ cadastral engineer:

Any specml depos1ts that are not to go. 1nto the Treasury _a,nd be, e

- advanced therefrom as an approprlatlon, such as special depo51ts for '

. resurveys; act of Septerber 21, 1918 (40 Stat. 965) Circular No. 630,
- special deposits for potash. surveys, dctof October 2, 191’7 (40 Stat:

o A.x297) ‘Cireular No. 961: (50°'L. D: 644) -and’ deposits’ for oil lease sur-

. veys, act of February 20, 1920 (41 Stat: 487), will be made’ Ywith the 0

. special: d1sbursmg agent; who will: depos1t them with the Treasurerf S
* to his official credit (Form 6599), and dlsbursed or- othervvlse d1s- el

‘ ;posed of in accordance with instructions: = ' :

- Fach office- cadastral engineer will: be” requrred to ﬁle 2 bond and‘
“will receive and receipt for- moneys “tendered -for ‘office. work: (tran- '

seripts,’ copies of records; plats, ete.), including office work i in‘connee- |~

tion with mineral surveys; and: for sales of- Government property.

' Such moneys, together with the duplicate recelpts, will be forwarded . S
" to.the special disbursing agent at Denver.: At the end of each: fionth .

' the specml dlsbursmg agent w111 be furmshed w1th an abstract of_

L office Work not in connectlon Wlth mmeral surveys No other ac—;

‘The_special disbursing - agent ‘at. Denver. will: accour

’“:moneys received-for office. work not in:connection with- mmeral sur-

E veys in. accordance with Circular No. 483; and for proceeds of Gov-

X " ernment property in‘accordance with paragraphs 156,.187;.and 188 - .

o of Circular: No. 616: (46 L.D. 518). = Moneys received on account of : - L

*  office work in connection with mineral surveys will be deposited: by

" the special disbursing agent to his personal credit, and‘refund_s will




S116 DECISIONS 'RELATING TO THE PUBLIC LANDS [Vol» '

“be made-on- dlrect settlement as at’ present 1n accordance Wlth the
act of: February 24, 1909 (35 Stet 645) S o
: = , ’ - WILLIAM: SPRY, ,
o e Commissioner.
Approved e : e
- B C. FINNEY,
Actmg Secretary

L r. JONES -
Instructwns, Apml 8 1925

) OIL AND GAS LANDS—-—-DISCOVERY——LEASE

b determmed in each case from the ‘facts dlsclosed in” that case, “and
‘where there has been: regular and  contiruous, productlon of hlgh ‘gravity -
oil: for two ‘years upon »which 1oyalty ‘has .been paid;: although ‘averaging
but one: barrel per day, from ‘a shallow well on.land so near the edge: of

. ,a structule that deeper- drllhng would: not be Justlﬁed such constitutes

i’dlscovery Yufficiént to’ authorlze the issuance of a’ lease under sectmn 14 -

“oof the act of February 25 1920. - ' S

' FINNEY, Farst Asszstamt Seoretar'y ; = : :
T have your: [Commissioner of the G'reneral Land Oﬁice] request
for instructions in the matter.of the apphca,tlon (019911) of L; E.
Jones, filed March. 15, 1924, for ‘oil and gas lease covering: the:S. 14
NE. 14 and N. 14’ SE 4 Seci:
Glenwood Sprmos, Colorado, land " distriet. - ; S
The..question submitted -is- “whether:. oil depos1ts encountered i
two wells drilled to.depths: of 600-and. 650 feot, respectwely, under

s prospecting -permit issued to- Mr -Jones are suﬂiclent in, quantlty

to satisfy the- requlrements of sectlon 14 of the leasmg aet as to

o dlscovery i DT LT e

“Your; report of Merch 27 1925 in: the case stetes that well No 1

T. 1N, R. 102W GthP M

oproduces one barrel of oil per: dey, and.: apphcant statés with refer- -
.1 ence:to. well :No.i'2;:that it has:not :been. pumped but- that baﬂmg
‘ tests indicate it Wlll be-similar to well No:1in production.

' 'The records-of the Bureau; ;of Mines show: the orav1ty of the 011
. inithis v101n1ty to be slightly over 40 degrees. = = .
- The first payment ‘of . royelty was: for:the month of June 1922

'$10 08 The last royelty posted ~was: for-December; 1924, $6.20.° The i "

‘Towest royalty received was $2.10 for the month of December 1922.

- These royaltles are ﬁgured at 20 per cent under the terms of. the '

‘permit. -
You. refer to the case.: [unpubhshed] of Great Falls 052550

= Wherem, on December 26, 1924, lease was denied on’ the ground of

msuﬂiclent discovery. In that case the well was shut in except for
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‘lvtests, a8 no: market was avallable, and the tests: showed that about 12,? T

‘barrels of fluid were bailed “during the first 24 hours, of ‘which 40
- per cent was water and 60 per cent oil.. No oil had been dlsposed of b
and no royalty: pald “The’ Department stated in the case—

] ,no ﬁxed amount has been or’ can be statédias.a crlterlon m such 1nstances, as
-~ -that will depend upon quahty of the oﬂ nearness to market and many other :
: factors g :

_ Apphcatrons for lease under the prov1smns of sectrons 18 and 18a 5 . s
_of the leasing act were: demed in the [unpubhshed] case of the Pio- - &

“meer il Company, for lands in the so-called Teapot Dome structure,

i where it was alleged that wells would produce as high as 6 or 8 bar-

“rels of oil per day. However; in that case the wells were shallow, in oo e

. the opinion-of the Department havmg reached shale only; no oil .
had been produced and marketed; and. doubt was entertalned as to R
* the poss1b1e volume and’ contmmty of productlon

. Tn my ]udgment the questlon as ‘to whether a suﬁic1ent d1scovery‘ S :
‘has been made should in each case, be determmed upon the facts d1s-' e

closed in that case. Here it appears that there has. been regular and
~ continuous productron from well No. 1 for more than: two years; -

ey ‘that well No. 2 will’ probably ;produce an equal amount ‘that both

‘ gasohne being: used by Mr. Jones:

~ are shallow _wells drilled into an oil sand; that the 011 is hlgh in

i gasohne and a report by ‘the. Greologlcal Survey. made in 1924 1nd1-" - '

:cates that in the opinion of that bureau_the dlscovery 18’ suﬂiment
‘'The’ record a.lso shows.that Mr. Jones has’ erected .a sknmmng.

plant produces gasohne for his own use; and dlsposes of small quan- o NSt

‘tities to the pubhc at his plant
o It further appea

from 1nformal,] adv1ce of the Bureau of Mmes

- that the royalty is ‘pald on the crude oil before it passes through the Sl
- refining process, thus insuring 1 to the Government 1ts royalty on the S

It is:true that, the returns to the Government from these wells w111

'be very small; butin the oplmon of the Geologrcal Survey : the land - ‘,
is so near the edge of the structure that' deeper drlllmg would not be -
‘ ;]ustlﬁed _consequently, the. Department ‘must dec1de whether ornota

Jease should be granted and comparatwely small productmn secured

from the: shallow wells, or “the operatlon be dlscouraged and aban-r ;
‘doned, with' the poss1b1e nonrecovery o, the -small. amounts of 011‘_ Lo,

present under;this area.. i
. This, as: indicated, is not a case. where the well is drllled to the;
sand .and lease apphed for .on the meager showma thus. made ‘M.

~ Jones has actually operated the well for more than two years and has_,v S
: converted the oil produced to beneﬁc1a1 use.. In my opinion, the facts :

: ‘-"-of this partlcular case: warrant and. ]ustlfy the issuance of a lease, to
- the permittee, ¢ and you are’ auuhonzed to take
' that end '

necessary stepsto ' ‘
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MOON v WOODROW
v - Demded Apr'l,l 9 1925 SR

7 OIL “AND GAS LANDS—PROSPEGTING PERMIT——REOORDS—RESTORATIONS
The allowance of ‘an .oil- and gas, prospectmg permlt for ‘land embraced N
; Wlthin a.. prevmusly 1ssued permlt still: of record at, the _time - that. the :
- second’ permlt was allowed was erroneous and confers no r1ghts upon :
“the pernuttee that- .can’ be recogmzed after. tlie first pe1m1t has been can-
p ’ celed upon the 1ec01ds of the local Umted States Iand oﬁice S
3 COURT AND DEPARTMENTAL DECISIONS CITE’D “AND' A\PPLIED SR R
Cases of Holt v Mm"phy (207 U S 407) ‘and’ Stewart v, Peterson (28 L D. L

515) “eited and apphed, case of. Maﬂtm Judge (49 L D 171) Y, S

hered to

I‘INNEY," -‘Asszstamt Secreta'm/ e = : L
 Ella M. Moon has appealed from a de01s1on of the Comm1ss1oner'

of the General Land Ofﬁce, rendered December 29, 1924 holdmg for =

o cancellatlon her oil and gas. prospectlng permlt approved May 29, .-
1924 “and embramng theiNW Vi, NW. 14 SW. 17, Sec. 29, T. 47 N,
“R. 100 W 6th P. M., Lander, Wyommg, land dlstrlct upon’ the

i ground that at the t1me her _application was ﬁled (August o4, 1923) '
. the prior permlt of one T. B. ‘Brahany (Lander 012019) embracmgji;,_ :

L the land 1nvolved was of TECOT
. untll January '3, 1924 : »
~Following ole ing of the record of Brahanys permlt ‘one s Gor-"" .

in the local office, and so remalned:, L

y Ja anuary 112, 1994, filed amended oil and gas

o apphCatwn 014445,5 embracmg the lands included in“Mrs. Moon’s :
- -application, and requested ; that sa1d appllcatlon be' held for naught, -

\'5:.'*‘under ‘the 1ule, announced m the cage of M artm Judge (49 L.D.

LI, “that an apphcant for a permlt to prospect for oil'and gason
o :lands 1mpressed with a subs1st1ng pernnt ‘acquires no rlghts by the
" filing of an “application therefor, ‘while  such- permit is of record.. :

‘f The Woodrow application. appears 'to be the first one’ ﬁled embraemo- e

"the land 'followmg cancellation of Brahany’s permit.. :
- Tn' her appeal to the’ Department from the Comm1ss1oner s deci-

»'}s1on" M, A;Moon “asks the - overruhng of ‘said ‘decision upon' two . . -

o :re]ected ‘oni March 15, 1924, in so far as it conflicted W1th her- (Mrs.
‘Moon’s). apphcatlon and that Mrs W'oodrow, being duly: notified of

such re3ect10n, permrtted the demswn to become final by refraining:

o st of ‘these is that Mrs. Woodrow’s appllcatlon for - .
.. this'land (filed, as ‘before” mentloned on January 12,:1924) was

from’ taking approprlate action in -the premises. The second ‘as-

s1gned ground of erroriis that’ the ‘rulé announced: in‘‘the: Martin
“Judge devision is not 1ncompat1ble with the allowance of Mrs: Moon’s . -

i :apphcatlon or allowmg the ‘permit: granted her to stand, the: prohrbr—, 7-:1. o

‘tlon of all beneﬁt bemg under- the express language of the Judg»




i ,_"__dlsablhty cured.

‘ deczszon only durmg the perlod « prlor to the: caneellatlon 2 of “any E
i 'outstanohng permits; so that applylng the rule to thls case; after can-"
- cellation of ‘the. Brahany permJt ‘the 1nh1b1t10n Was llfted and the-]

8 DHOTSTONS: RELATiNG o rEi PUBLS

The second ass1gnment of error WlHIvbe ﬁrst consrdered The €on- CaE

i ‘structlon of the lanauage of ‘the M artin. Judge .decision contended:
"~ for by counsel for Mrs. Moon is not the: construction recogmzed and
! }_'followed by the Land Department Tts constructlon is that a: ‘neces-- - -
- sary condition to the initiation of a rlght to an oil and gas permit is

~ - the cancellatron upon the record Of prlor “claims 1ncompat1ble with

w'“f%allowance of o tendered. apphcatlon 1In. view of the. state of the..

"record the local ‘officers should have decllned to..accept the: appllca.-5~.=_
. tion of Mrs. Moon when. tendered August 24, 1998, Under the estab- .-
~ lished practice of the Land Department the tendered appllcatlon was % I |
. without efficacy as the initiation of a right, and the later clearan' of /%// A

o : the record by the cancellatlon of. Brahany s permit could not.i 1mpa1 b T
o 'Vltahty to said appllcatlon or.the permit later-issued thereon: - v/ S

_' rule announced n: Stewart V. Peterson and sald

- This practice is.one of long standmg and wide: apphcatlon in the
. _,7."Land Department In the case of Ste'wa,rt v Peterson (28 L D
- ,515) the Depa.rtment held (page 519): :

In order that t]:us unportant ‘matter of. regulatmn may be perfectly clear it :
i j'1s d1rected that no appllcatlon -will . be received or any Tights: recogmzed ‘as’ -
s 1n1t1ated by the:tender. of ‘an; -application for a tract: embraced in &n* entry of
record unt11 sald entry has been canceled: upon the: reeords ot the Iocal ofﬁce

In Holt v. Mm’phg/ (207 U. 8.407 ) the Supreme Court qote d the}f T

Such & rule, when establlshed ins the Land Department w111 not be “ove k

thrown .or. ighored by the -courts unless’ they are clearly ‘convineed ‘that 1t LA S
wrong. 8o far from: this being true of . thls ‘rule, we are-of opmlo.n that to~' SN

enforce it w1ll tend to prevent confusion and CODﬂlCt of clalms i : :

R is unneces _)ry to cons1der the merlts of the ﬁrst matter ass1gnedi__ o '

a8 error m he' de01s1on of the Comm1s51oner, smce, regardless of the -

' ",strength or weakness of Mrs. ‘Woodrow’s claim, the allowance of: S
‘Mrs. Moon’s apphcatlon and issue of permit to her “‘were the result S

ofa mlsapprehensmn of-the state of the record. - = i e

. The de(;lsmn of the; Comnnssroner A thJs case 1s found correct‘ Sl

and is accordmglyhereby aﬂirmed. e T R T

JeE A
Demded Apnz 21 1925 ”

. COAL LANDS—MINING CLAIM—PATENT i . . O
Land classified’ ds coal and valuable therefor is not subject to Iocatlon en- SR
try, and patent nnder the general mm.mg laws of the United States. :
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’ COURT AND. DEPARTMENTAL DECISIONS DISTING‘UISHED

Gases of Umted States. e 1ol Durnfo'rd Y. Fail. (285 I‘ed 887 ), and Laclcey

v Dumford (48 L D 26), elted and d1st1ngu1shed

FINNnY First Asszstant Secremry

The Comnnssmner ‘of the General Land Oﬂice has Submltted for

’ .~1nstruct10ns the question of ‘what shall be done with placer ‘oil loca-

‘tions' on cla351ﬁed coal lands under cond1t1ons stated mn h1s letter of i

: Aprll 1; 1925, as’ follows. S

) 'l‘here is transmltted herew1th mmeral entry Lander 014556 made A.prll 29
1924, by Arthur K. Lee et al embracmg the N. % SW 1;4, NW 1;4 SE 1% and
‘SW. 34 'NB, Y, Sec. 80, T. 58 N R. 99°W;, 6th P, M., Wth]l lands® Were located
‘on:-August 16; 1915 .as-the Woods No. 3 .01l placer: mining: claim. :

. The; records of this office show.that-on Madrch:9,:1910, the. NE. 4, NW %
. ,'SE . and other lands in: the above section,: Whlch had been theretofore! with-’
- ‘drawn, were appralsed as eoal lands at the value of $2O ber. acre; and there-.
after: restored Oon December 6 1915 all. of the sectlon was 1ncluded in Petro-

: . leum: Reserve No.:41, and ‘on December 16, 1924 it was 'mcluded in-the aréa
designated as the Blk Basin 011 and Gas Field a producmg’oﬂ strueture.; The -

- first dlscovery -of .0il -on the claim: was made’ on :Marech:21, 1916.- There are -
now 13 produemg wells on “the, clalm but, the record does not d1sclose which of:
the said wells, if any, are locdted on. lands classrﬁed as. coal. : :
“There are a nurnber- of similar cases now pendmg before the office. .
~The. Department :April. 19,-1918; held, in-the case of Amerlcan Potash Com—
"pany, Evanston 05477 (unreported);:that’a ‘¢oal.-classification such a§’appedrs
in this case was- sufficient to- defeat: the entrymans right to a’ patent ~under.
- the  pgtash locatmn ‘but - in’ ‘this connectwn ‘seet Lacloey V.’ Durnford (48
,L D. 226).. s ;

“This’ oﬁice has construed the Laekey Durnford case as modlfymg the Amen- L

.can Potash case and .as’ authorlzmg the passmg to patent under. the act of -
February 11 1897 (29 Stat. -526);-0f plaeer-oﬂ locations; notwithstanding: that
‘the ‘oil: c1a1m ‘was:located: ‘subsequent «to- the: classification of the:land as-coal:
--.-land, and a: few cases of that characte1 have passed to patent in conformlty
w1th such constructmn FEE S

'to what dlsposmon should be: made of place’ -011 locatmns ‘on’ class1ﬁed coal
’lands R R RN S B B E ; . SIS S

In 1ts unpubhshed dec on of J uneé. 12 1918‘, on motion for’ rehear-
ing in-the case ‘of - Améerican Potash Company (Evanston 003954-

D32901), the Department declined to ‘grarit ‘a-rehearing of it decis

sion of April 19, 1918, wherein the decision of the Commissioner of
the: General Land Oﬂice of May 16, 1916, re]ectlng ‘the company’s -
vapphcatlon for patent: under the placer mining laws to 18 -placer
mining claims, for the reason that at the date of location the.land
covered thereby had been. class1ﬁed as coal land and valued at prices.
ra.nglng from 170 to $325 per acre, wWas’ aﬁirmed In sald decision

e
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Cof June .12, 1918 ‘the. Department gave ‘as.a Vltal ‘reason Why then} e

apphcatlon for mlneral patent must be, denied the followmg. G

i Prior: to'the attempted locatmn ‘of the mmmg clalms apphed for the landsv

: had been: mthdrawn and c1ass1ﬁed by this: Department as:coal. lands, subject

to. disposition.under the: coal mlmng laws at; prrees ranging from $170 10.$325 ° .
“pek acre, :

. Sections 2347 to 2352 Umted States Rev1sed Statutes, provrde an exeluswe& S
- . method for:the disposition of.coal lands-of the United States, and’ the® lands?'".”

in questmn havmg, as above stated been class1ﬁed and appralsed as- valuable._' B

“coal’ lands, they wéré not subJect “to Iocatlon, apphcatwn and patent for the - .. T

‘deposits clauned by apphcant company under the gener al mining laws.

The case of Lockey V. Dumford (48 L. D 226) involved land . ~

_which was in June, 1907 ‘classified as coal land: and. apprarsed at

. the minimum, price of . $10 per acre.. -On: May .12, 1916, :Nelida -A.

o Durnford ﬁled coal- land application for said land -and: th1s apphca-
~tion was protested by Lackey, who alleged that he and: others had
'located an earlier-oil-placer claim' thereon and had dlscovered oil, -

" The protest resulted in a hearing. When the case came before the
General Land Office the Commissioner found that Lackey was in

_ possession:of the land -and had a:perfected” placer-mining location
‘thereon when - Durnford filed her appli¢ation, and that; although-

some. coal had been developed on the land; it was of poor grade and

. apparently.of no commercial value: He held that on‘account’of the

placer:location the land was not: vacant coal land: subjectito purchase; '

and that the coal-land apphcatron should be reJected and the coal-
land classification: set;aside. :

The Department found. that the evrdence did not Warrant the over-
turning of the classification of the land as valuable for coal and

“its appralsal at the minimum priee ‘as such; that Lackey was in -

- possession and: in diligent prosecution: of work under. claim- and
color of title asserted by virtue of the oil placer mining laws when
Durnford filed her application. = Tt: was held that the land was

not. vacarnt and unappropriated coal land of: the United: States o

subject to- entry under section 2347-0f the Revised: Statutes
- . That ‘case was taken into the courts of the District of Columbla
- ‘on. mandamus: proceedlncrs, and the-action of the- Department Wwas' -
“sustained - (United States ex reZ Dumford v. Fall 285 T ed 887) ‘
The- Court of Appeals ‘saidi . ' ;
) In the present case \h_ ever,‘ we are of the ‘oprnlon that the 011 entrles,:”
whether valid or vmd -gounted to sufficient” occupancy ‘of” the’ land’ within'
) _the statute to: excliide’ it from: entry as. coal land: :The land being: qceupied, -
We are not eonceérned. in; th1s proceeding with'the vahdlty of the oil entrles or’
the legahty of the asmgnments swhich: .were made R : .
Cons1dered inthe: hght ‘of: the facts in the Lackey V. Durnford;
cage,rthere is nothing in. the decision of.either. the Department or
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o the court that detracts from the foree and eﬁect of the rulmg of the' -

= ,Department in ‘the ‘case of American Potash' Company to the effect
- that land :classified as coal .and valuable therefor. is not: subject to -

o . location,: entry, and: ‘patent under the. general mining:laws of: the.: -

" United States.” - That decrslon, therefore, will'be followed and ap-.' v

S phed in such cases.

[

| “’,"ROosEVEI;Tf,GONSERVATiON DISTRICT -

£ Instructwns Apml 24, 1925

3 RIGHT or' WAY——WITHDRAWAL——MILITABY RESEBVA ON—NATIONAL PABKS—; S

; NATIONAL MONUMENTS——-RESTORATIONS

The 1ssuance of an Executlve order of’ restoratlon is'not & prereqm51te to the'f"

. approval ‘of a Fight'of way: -under - the: acts’ of March 3, 1891, and May 11y

- 1898, “deross lands: . withdrawi : for military; {use; . inasmuch’:as: the IaW““‘j; ;
grants rights of way throufrh the public; lands.: and reservatlons except in:

: natlonal parks and natlonal monuments
. FINNEY, First Asszsta,nt Secretary

- " Reference is‘made’to’ ‘your- [Commlssmner of the Greneral Land -
- Office] letter of April 20,1925, transmitting for approval a map sub-.

~ mitted by the Roosevelt Gonservatlon District for asright of way: for - “
‘a canal and lateral under the provisions: of: sections 18.to 21-of the -

" act of March 3, 1891 (26 Stat. 1095); and section 2 of the act of.
May:11, 1898 (30 Stat. 404), across Secs. 4 and 5, T:'1 N.,; R. 6 E.,
G. &S. R M., Arizona, which sectlons were temporarlly Wlthdrawn,:
- by Executive order of August 20, 1910 for. m111tary use as & rlﬂe '

. range.:

~ the former order of wrthdrawal to the extent: of authorlzmrr thlS— :

‘Department to approve the said a,pphcatlon : :
I am of opinion that it is net necessary to obtain.an order from the '

" President for this’ purpose.. The law grants such. right of way -

- through the public-lands and reservations (except in national parks.
- and: national monuments, prohlblted by the act of March 8, 1921,
41 Stat. 1353), and it is expressly: prov1ded that.no such rrght off.

You also submltted draf’o of a proposed Executwe order to modlfyr' L

“way shall be so. located: as to interfere with the proper occupatron by

the Government of -any such- reservation, and. that: all maps-of- loca~

tion shall be subJect to the approval of the Depa.rtment of the Gov- . -

‘ ernment having jurisdiction of such reservation. .. -
It appears: that the application was submitted to- the Secretary of;_

War and he has expressed-his approval of same. - While it would -~~~

- perhaps-be preferable that such ‘approval be madé’ on the map,’ no'
: ob] ection to. the form of: approval in this case W111 now- be ralsed.

S have accordmgly approved the map.
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HALES AND SYMOI'IS

: Decuzed Apml 25 1925 2

":MILL SITE——MINING CLAIM——RIGHT oF WAY v .
The appropnatmn of: land for the: purpose of conveying water to and for a,

road used in transportmg ore. from. actlvely operated mining. clalms ‘can’ -

- not- be consideréd: such ‘a useifor mining and mﬂhng purposes as is con-
templated in-gection: 2337, Rewsed Statutes ; : i
—MILL SITE——-MINING CLAIM—STATUTES X ; . : e
A mill slte is’ not' a mmmg elaun 01 Iocatlon Wﬂ;hm the meanmg of the
: Umted States Mining’ laws P R ‘ SR
~ MININg GLAIM—CONTIGU'ITY—PATENT—’\E]LL SITE [ ] -
LA smgle apphcatlou for patent or. entry under the Umted States mlmug Iaws
o may not. include 1ucont1guous mining: clalms or. locatlons, and the locatlon =
of a mill site on ground between mmmg clanns w111 not estabhsh the neces— S
sary contlgulty S R ©
'COURT AND: DEPARTME\ITAL DECISIONS CITE'D AND. APPLIED ; I
Cases f"-Smeltmg O’Ompany V TKemp' (104 U S 636) Tron ng Mme afnd
Mq,ll Site: (9 LoDV 201) The Pasadena and’Mt: W’blSO% Toll Road Co et aZ
V. Schnmder (31 L D: 405), cited and apphed T :

FINNEY, Fwst Asszst(mﬁ Secreim"y e SRR
On J une 27 1993, Hales and Symons, a corporatmn, ﬁlecl mlneral

‘apphcat "n“ Survey No 5693 A and B, for the Arthur D J T

“Ina (lemsmn of June 25 1924 the Comnussmner of the General

' “'"Land Oﬁioe d1reoted that the cla1mant company be allowed 30 days

from. not1ce “within Whlcll to- furmsh an affidavit as to.the use and
”occupancy of: the mill site, “In’ Tesponse ‘to said requlrement ‘theére
- was filed ‘an affidavit of the United ‘States ‘mineral surveyor ‘who
L made ‘the survey ‘of the mmmg claims and. the mill site. The surs
. veyor alleges’ that there is on the m1]l site a- small-ditch’ which has .

P been used’ to convey water from 4 ravine on the Fsterbrook: lode

claim to the slope just above the mill on the J. T. Evans claim; “that -
‘; there is an old sled road which ‘has been used ‘in the past to convey
*.ore from and supphes to the Esterbrook lode: claim; that the main
_:-,road to the’ bmldmgs on”the Arthur D. ‘and-J. T Evans claims
" erosses the mill site; and: that “ by reason of the steep nature of the-
- ground it would be difficult and expensive to ‘onstruct a road for

"‘Tk»._'-mgress and egress to “these clalms w1thout ‘crossing “the Esterbrook

“mill ‘site and the present. road_ is the most practlcable I'Oute to tlus
"l’gr011p of lode cla:tms, y i ’ ”
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Upon con81derat1on of the showing thus made the Comnnsswner
found the same insufficient and by de01s1on of August 19,1924, madev g
further. requlrements He sald

This ev1dence does not show that’ the clannant has’ comphed with: Sec 2337 .

. of the Revised Statutesin revard to the use‘and-occupancy of a mill site.’
The Plat discloses'that the Arthur D.; J. T. Evans Jubilee, and- Purdle lode
claims areso ‘grouped that-they 'are -contiguous.” The: Bsterbrook claim is .
. geparated from the other claimg by the Esterbrook: mill ‘site;  'While there is in-
the mining laws no express requlrement that m1nera1 lode claims: sought to be-
embraced in.a smcle appheatlon for patent and: entry, shall be contiguous, ;the
’ pro.v151ons ‘of the law ‘réspecting the proceedings to secure patent to such claims

necessarily imply that the locatlons shall together comprlse ‘but one body of : )

land. - (See deden Treasure. Consohdated Quartz Mine, 351, D. 485.)
~As there is'no departmental decision cited and'as none has beén: found which
] recogmzes the principle that noncontlguous miining elaims” may be embraced in
a single application; this entry- is “held ' for cancellatlon to the extent of the )
i Dstelbrook lode claim because’ of noncontlgmty : ;
“You 'will, therefore, .allow: claimant 30 days from 1eee1pt of notice hereof m
which to show cause why the entry should not be: canceled to-the extent of the
Dsterblook lode and mill site, in default :of which- and m ‘the absence of appeal S
: the entry ‘will be so-canceled.. . . . T R R
" Answering the rule to show cause. the clalmant company ﬁled a
~supplemental aﬁidawt by the mlneral surveyor herembefore men- :
. tioned. The allecatlons are substant1ally the same as ‘those: made in
kS the first affidavit. There was also filed a brlef statement by 1 the attor- '
‘ney for the claimant company, “who contended ‘that, the land em-

. braced in the mill s1te Was dlrectly bemg used i in good faith in con:

" nection with “ mining uses and purposes.” In- support ofhis conten— S

tion of Vahdlty of the mill site he cited the. cases of Va,anld'a Voo
- Siwer Peaks Mines (86 Fed. 90); Eclzpse M4l Site (22 L D

5‘496) ; and Alaska Mildred G‘-old Mining ‘Co. (42 L. D. 255). :
By decision of November 8, 1924, the Comnnssmner dechned t0~
- accept the supplemental showmtr as to the use of the m1ll site. and -
held the entry for, cancellatmn to the. extent of ‘the mill site and'
Esterbrook lode. claim.  The. clalmant company has appealed through :

its attorney, who has also ﬁled an argument and brlef in support of :

" the appeal.:

The appellant cites the cases Whlch Were prewously mted but no ”

.others TIis contended that if the uses of mill sites could be held
sufﬁolent in said cases; the use of-the, mill site in the present casecan
not reasonably and loglcally be held 1nsufﬁc1ent Tt is also urgedi

that the entry should be left intact. as to- the' Esterbrook lode cla1m_ L

) rewardless of any ‘action taken on-the mill site.

-In the case: of Alaska Mlldred Gold Mlnlno' (}Q, c1ted by the-”‘ S

appellant the Department discusses at some 1ength several oases m’ :
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: ‘whlch the questlon of use of ‘mill: s1tes for mlnmg ‘or m1111ng pur-
poses has been considered. - But neither i in that case nor-in any one of
- the other cases cited has any such use asis shown in the present
" _case been held sufficient. TnJron Z{mg Mine and Mill Site (9 L. D..
- 1201), the: Department held that the. appropriation and use of water

Son land claimed as a mill site was not the use or occupation. of the

- land. contemplated by the: -mining. laws Attentlon was dlreoted to e

© 7 section: 2839; Revised Statutes. o 1 S

o +The use- of the land embraced in th1s m111 51te for ! road needed. Bt

in going to and from: actlvely operated mining’ claims can not be
considered” such a‘use “for mining’ and milling” purposes as is con- - - -

templated in section 2337, for the reason that section 2477, Revised
: ‘Statutes, aﬁords ample proteotlon ‘of any rights. In this connection

see-the discussion in Zhe Pasadena: and M., ston TolZ Road Co..

et al: v. Schneider (31 L. D. 405)

If such use of land embraced in. a mlll s1te as 1s shown in. the gi -

o present case were sufficient, for obtammg patent there ‘would be no
- reason why a mining claimant. should ‘not be permitted to. acquu'e'
© - title to an unlimited: number of mill sites in a simiilar manner.. But .
= the Department does not 50" construe’ the mmmd laws There are.
~ample provisions for the protectlon of all necessary rlghts in sec—
tlons 2339, 2340, and: 2477 of the Rev1sed Statutes. -~

. 'The’ Dsterbrook lode' élaim - is not: eontlnguous ‘to the’ Jubllee,' :
o Arthur D JUT Evans, and Purdie lode claims, and the fact that the
Esterbrook mill site is so located between the Esterbrook and J ubllee
Tode claims as to-make one body out of the whole does not se);ve to
make the lode claims contiguous. -In ‘the case of ‘Hidden Treasure

. Consolidated’ Quartz. Mmes, c1ted by the Comtnlssmner, the Depart-_;}" L

: ment held—"* T e

An apphcatlon for patent and an entry unde1 the mlnmg laws may embracer SR
: two or-more lode claims held in common. only Where such clalms are: contlwuousi, : By
: Wlthm the: meanmg of:the pubhe Iand Iaws, and ela1m< whlch merely corner‘ AR

oMK ‘one: another are not: so: contxguous

F ot the' reasons stated m- sald de(31s10n 1ncont1guous mlIllIlO' ola1msr Sy

', .or locatlons can. - not be 1neluded in one

pphcatlon for’ patent or

' ',entry “And: accordmO' to ‘the. deﬁnltlons given in. Smeltmg Oompcmy b

v emp (104 U. S. 636); a mill siteis not & mining claim or:location.

‘Upon careful reconsideration of the Aull record the, Department 1s‘f By

~convinced that the de01s1on appealed from is correct, and the same is
, accordmaly afﬁrmed L :
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o AUTHORITY OF AN ALASKA TOWI\T SITE TRUSTEE TO DESIGNATET.

A UNITED STATES COMMISSIONER T0 CONDUCT HEARINGS

: ,' mstrucmons Apml 28, 1925

 TownN SITE—ALASKA——TR’USTEE—UNITDD STATES COMMISSIONER—HEABING—AD- 5
i vmsn CLAIM. : :

Under ‘the ‘authority: 1mposed ifi him by sectwn 11 of the act of March 3, §
.1891, to dispose of town lots in-Alaska, a townisite frustee.is empowered o
de51gnate a. United': States: Commlssmner to., conduct hearmgs in contro—

- vers1es 1nvolv1ng conﬁxctlng clalms to 1ots: under that act. ; .

: ,TOWN SIrE——ALASKA—INSPECTORS—OATHs—HnARINe——ADVERsn CLAIM .

The, 11m1ted authorlty conferred upoxn- mspectors of:thie Tand Department by -

section 183 Rev1sed Statutes as. amended by the act of Pebruary 13, 1911, - '

to ddminister’ oaths, does not 1nc1ude the authorlty to. admlmster oaths in -

“ copnection with" hearlngs to determme the rlghts of conﬁlctlng cla1mants jf :

: ‘under the Alagka town-site - laws.. :
"vFINNEY, First Asszstant Secretary e S
, Proposed reﬂulatlons have been subm1tted for approval whlch are e
: ,1ntended to_ authorize the Alaska, town-site: trustee to- desmnate Y
_ United States ‘commissioner: or an mspector of thls Department to.
act for hlm and in his stead in the conductlng of ‘hearings at which’
testlmony of Witnesses is to be taken in cases where two oF more per-
- sons are adversely. assertmg rlghts to town lots, Whlch are. sub]ect to
dlsposal by the trustee. : :
. The only, statute’ relatmg to the sale and dlsposal of town lots in
f’ Alaska and the powers of town-site trustees is found in section 11. of'
: the aet of March 38,1891 (26 Stat 1095, 1099), whlch decla1es——o ‘

That untll othervmse ordered by Congress lands m ‘Alaska. may be entered for

: town site purposes for the: several use and benefit of the occupants of such town - .

.- gites, by such trustee or- trustees as may be named by the Secretary of the. -
' . Interior for'that purpose, such ‘entries:to: ‘be made under: the’ prov1s1ons of ‘sec--
- -tion twenty “three hundred: and"ei’ghty—seven of the” Rev1sed Stafutes as near as
Ayt be i-and When such entries: ‘shall have been made the Secretary ‘of ‘the' In-
terior shall prov1de by reaulatmn “for. the proper executmn of-the: trust infavor:.’
of:the 1nhab1tants of the: town site; including: the ‘survey of the. ] land 1nto lots,
‘accordlng -{o- the sp1r1t and ntent of -Said. “section: twent' r |
: elghty-seven of the Rev1se_ - Statutes whereby the same results Would be' .
" reached as’ though the entrsr had been made by a county Judge and’the disposal

"" of the lots in<such town site and the?proceeds of ithe. sale thereof had - beenr ST

"; '-prescrlbed by ‘the’ leglslatwe authorlty {uig a. State or “Perritory. : :
w7 The recrulatlons (33 L. D. 163 170) authomzed by that statute'
» .prov1de that—— e :

S % UEthe trustee Wlll then, and not before, jn-cases Whele he ﬁnds two
or. more. applicants claummg the same 1ot; block oF parcel of land proceed to

hear and determine the Controversy,. ﬁxmfr a-time and place for- ‘the: hearmgfif e
sof the Tfespective clalms of the-interested parties;- giving. each ﬁfteen days’

g notrc thereof and a falr opportumty to present thelr mtelests in accordance
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Paragraph 10 of the Alaska Clrcular of September 8 1923 (50

L tesnmony
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B "w1th the prmmples of. law and equ.lty appllcable to the ease, o’bservmg, ag-

ifar-as - practicable, the rules prescrlbed for" contests: before ‘Tegisters and‘,;» R
o lecelvers of the local oﬁices’ ‘he will. admlmster ‘oaths to the Wltnesses, observev:_: e
oo e rules ‘of evidence ‘in makmg h1s mvestlgatl ns, and at the ‘close. of the
,ender a dec1s1on m o e

: .case, or-as soon thereafter as hlS dutxes W111 permit B

L.D. 21, 47), provides. that— .

b *,*. oY in cases. of COHﬂlctmg apphcatrons for lots the- trustee, if he con- »
siders it necessary, may order a hearmg to be conducted in accordance Wlth the:

& rules of practlce

Rule 28 of the Rules of Practme, thus made pertmenf, PI'0V1 des L

Tesnmony may, by order of the reg1ster and rece1ver and after such notlce' 5

as they may dlrect, Jbe-taken by depos1t10n before a: Umted States commls-

] smner or; other oﬁicer authomzed ‘to admmlster oaths near the Iand 4n contl oo il

Versy, at a tlme and plac

'_,“be des1gnated m a- notlce of such taklng of

Trom th1s it w111 be seen: that the testlmony of w1tnesses mav,c

~when so ordered by the trustes, be taken. before a United States
. ‘comm1ss1oner—who is-an officer authorlzed by laW to’ admlmster_ L
- oaths generally (29 Stat 140, 184; 37 Stat. 512) but 1t is not be-

' heved that the.same is true as’to’ 1nspectors i

I United Statesv. Hall (131 U. S. 50,52), it was sald that “ It

. can hardly be supposed ‘that & defendant indicted for per]ury can
*be held to be gullty, unless® the oath; in’ regard to whlch the: perJury

s charged was taken: before an’ oﬂicer ‘of: some- kind havm(r ‘due - -
: authorlty to: adnumster the ‘oath ”;'and it is well settled that the-' :
- power to . administer : oaths “can’ only be conferred by 1eglslat1ve -

action; and can not be given through an Executive order. :
In the case: just cited the court held that'an oath admlmstered by
- a notary- pubhc did not form an adequate basis for a charge of per-.

_jury because the Federal stattites” did not authorlze notarres to ad-
" .. mainister: oaths e1ther generally or 1n cases such as: the ‘oneé; there_ :

v fmvolved

“While 1nspectors of th1s Department have been glven power to.

admmlster ‘oaths by section 1883, Revised Statutes, as amended (36

- Stat. 898), that power is hrnlted to: only such oaths’as are o’ be -

-administered - in* connection with the 1nvest1gat10ns of ‘frauds or

‘ attempted frauds on’ the Government or‘irregularities or mlsconduct: =

“ on the part of officers or- agents:of the United States, and does not,

- therefore; authorlze ‘the’ admlmstratmn of oaths such as are con-: O

’ templated in the proposed: regulation.

For: this reason this Department can not glve 1ts approval to- the’,-', SO

' _'[egulatmns mentloned in the form 1n whlch they “were: presented
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" but the holdlngs here made may be cons1dered ag ‘amplé ]ustlﬁcatlon‘ :

ERRES on the pa: t-of the town-&ite- ‘trustee for the' des1gnat10n of ‘United

nissioners or other officers. havmg a seal and’ authorlzed' '

. to admnnster oaths genera,lly to take the testlmony in cases. such_i N

as have been mentloned

e MITGHELL . FERGUSON

Demded Apml 29 1925

\.WATER RIGH‘I‘——IMPROVEMENTS—VESTED ‘ RIGHTS—PosSESSION——OCCUPANGY—-‘ S

’ . HOMESTRAD ENTRY
The: protection accorded by sectlon 2339, Rewsed Statutes toone who had‘
. aequlred a vested: right to. the use - of water approprlated under loeal
; ‘laws and. customs, does not m 1tse1f pern:ut h1m to assert. such possessmn
.7 and occupancy’ of lands outs1de of the subd1v1s1on upon which the Water'
) '-’and the 1mprovements necessanly used in connectmn therew1th arg solely
‘located as to defeat the. right of another to mltlate trtle thereto under '
the homestead laws. : . :
DEPARTMENTAL DECISION ° GITED AND A.PPLIED
“-Case of Wa,goner v: Hcmsrm (50 L ‘D 355), c1ted and apphed

- FINNEY, First Asszst(mt Secremry

The domlnant questlon raised by th1s appeal is as to Whether the
partleular faets involved. in this case except, it from the general rule
that no. apphcant will. be permltted to enter, lands which have been-

1mproved and are belng held by another person under 8 clalm of .

' m1ssed it is: eontended that the contestant J ohn Bertram Mltchell ‘
- who is the head and proprietor of a cattle company, is seeking -con-
‘trol of about 1 440 acres embraced in five tracts of grazing lands for'
the purpose- of controlhng stock water in the semiarid region- Where -
* . he grazes his cattle on the tracts mentloned and other lands.. :
. It appears. from the pertment records. that Mltehell made. orlgmal '
homesteadentry, Phoenix 053065, for 160 acres in sectlons 19-and 20,
T.88.,R.12 E, G. and S. R. M Phoenix, Arizona, Jand dlstrlcti '
on Wthh he is now res1d1ng, under section 2289, Revised Statutes, -
'.Whleh exhausted *his homestead right;: and that he is asserting. his

o superior clalms to the 1, 280 acres: embraced in the- four other tracts -

referred to- on the ground that he is in .possession of the, land

. through the purchase of. alleged ‘possessory rights and the owners:
ship and maintenance of improvements made by him. and his prede-. -

- cessors, which consist of buxldmgs, fences, wells, wmdmllls, pumps;
. tanks, and other things used in. connectlon W1th the grazmg and
-Vwatermg of llvestock. i L
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Mltchell has not sought - to obtain title to any part of the 1280‘ '
“acres by ‘presenting - applications therefor under any of the pubhc
~land’ laws but has sought to retain possession of the land by attack-
" ing the applications and entries:of other persons as follows: He pro-
" tested and secured the re]ectmn of Presley A. Crawford’s homestead
‘apphcat;lon 055080, covering the SE. 1/ of section 7 in said town-
- ship, on:the ground that at'the date of Crawford’s apphca’mon he,
Mitchell, was in - possession of and using the lands and was the

. owner’ of improvements thereon similar to those mentioned above,
" which he valued at $5,000. He also contested and secured the can-
cellation of Marvin. R. MecCarty’s stock-raising. homestead entry
055276 embracing the S. 14 of section 14 and’ the N. 14 of section 23
in an adjoining township on the ground that he had purchased the
alleged possessory rights and was in possessien of a portion of the.

N. 14 of section 23-and had improvements thereon similar to those

'mentmned above, which he valued at $5,000. ' : S

- In the case now under immediate con51derat10n Mitchell protested

the allowarce of J ulius A Ferguson’s homestead applications 055077
_and 055102, covering the N'W. 14 and the I 1/2 of section 85 in T.:8
- 8., R. 12 E., respectively; on the charge that the lands are mineral
in character, and on the further ground that he, Mitchell, was in
possession: of ‘the land - and ‘owned - other 1mpr0vements similar . to

those mentioned above on-the SW. ¥4 NW. 14, mentioned in detail,

which-he valued at: $10, 000 and also other 1mprovements on the NE
14 SE. 14, valued at $5,000. '

' In addition to his possession and the ownershlp of. the 1mprove- -
ments on the tracts mentmned ‘Mitchell bases his claim:to the exclu: -
sive right to hold and oceupy -all the lands embraced- in Ferguson S
applications on the ground that he.had apphed for and received
certificates of appropriation of the underground waters which supply
his wells under the laws of the. Sta,te of Arlzona m whlch the’
lands are located.~ = . s

_ By its decision of October 11 1924, the G‘reneral Land Oﬁce, after.
considering the testimony-taken at a:hearing regularly conducted,
“held that Mitchell had failed to prove his charge that the lands
‘were mineral in character, but re]ected Ferguson’s apphcamons on
the ground that Mitchell’s possession and.use of the'land and his™

" ownership of the watering systems thereon gave him superlor rlo‘ht
to the land under section 2339, Revised Statutes. :

“‘While that holding is in a measure supported by tlns Depart-

. ment’s unreported decision of April 24, 1924, in Mitchell’s contest
against McCarty’s entry, referred to above, it-is not: beheved that the
facts in this case justify.the rejection of the applications here in-
volved in their entirety, if at all. Here Mltcheﬂ seeks to control the .

' 40210°~-25—voL 51——9 : . , T
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enfire 480 acres applied for by Ferguson on ‘the ground ‘that he
_owns improvements and holds water rights on but two of the 40-acre
tracts covered by the applications. - The: ‘most that has been said by
this Department on this subject was its declaration in Wegoner v.
Hanson (50 L. D: 855), that one who had acquired a vested right to
the use of water under section 2339 would be accorded the privilege:
- of seeking title to the land on which the: 1mprovements are located

- from the Government, even in the presence of a junior adverse claim.
But it certainly was not intended to say. in that decision, or.else- -
where, that such a person would be permitted to retain possession of,
or allowed to enter an entire ome-half section simply because he

- owned a watering place and permanent 1mprovements on a single 40-

acre tract to which he was not seeking title. To so-hold would be to

say that a single person could; by digging wells, and securing cer-
tificates of water rights on an 1ndeﬁn1te number of one-half- sectlons,

secure the exclusive and free use and perpetual control in- an un-
limited area of public lands.. This is particularly true in view of the .
fact that section 2339 does not do more-than to say that, a right to
the use of water acquired under local:laws and customs; and the
~ right - to- construct chtches ‘and: canals “ shall be mamtalned and -
" protected.” ,
. Aside from Mltchell’s rlghts under- section 2339 and 1ndependent
~ of them, there is no, suﬁiment ground for the re]ectmn of Ferguson’s .
applications, found in the fact that Mitchell has improvements on
_-these lands and is claiming possession. While. he: claims to be in-pos-
session of the land and the owner of the 1mpr0vements thereon; he

 does nqt ¢laim any of the land; except the tract covered by: his home— e
~ stead entry, under color of tltle, through the assertion of any equitable =

- ownership or through any-other than the mere fact that he has pur-

- chased ‘or made 1mpr0vements and is using the land in connection :

with his cattle busmess ‘and ‘so far ‘as the pertinent records of the
- General Land Office show, he has not made and is'not making any
effort to acquire title to any of the lands except those covered by his -

. -entry; and he has not said that it is his intention to do:so in the

future. He can not assert any right under the homestead laws
~ through his occupatlon of the tracts covered by Ferguson’s applica-
tions, because he has already completely exhausted his. rlghts under '
_those laws; :
Under the mrcumstances present in this case Mitchell w111 under
_ the rule announced in Wagoner v. Hanson, supra, be permitted to
timely take such steps as might possibly result in his acqulsltlon
of title to the legal subdivision on which his wells and the improve-
~ments. necessarily used in connéction therewith are located, and
Ferguson will be allowed to.malke entry for the other subdivisions
embraced in his applications. If, however, Mitchell fails to take the
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.action mentloned WIthm a reasonable tlme, hIS protest WIll be dis-

‘missed and Ferguson’s applications will be allowed in their entirety

if there are no -other controlling reasons to the contrary ; ‘but.any
entry that he may make or any patent that may be issued to him will
be subject to such Vahd rlghts as Mltchell may have under said sec-

“tion 2339.

. Inasmuch as Mltchell has not taken exceptlon to and has not com-
plalned of the holding of the General Land Office that the land
involved is not mineral in character, con51de1 atlon will not be here
given to that feature of ’(he case. : R ‘

For the reasons here given the dec1s1on below is hereby modIﬁed to

- conform to the views here expressed and the case is remanded for fur-

ther and apploprlate actlon hereunder

LEWIS-‘A GOULD ET AL,
Demded Apml 30 1925

RicHT OF WAY—RAILROAD LAND—MINING (“LAIM . R : :
A rlcrht of way. granted under’ the det o March 3 1875 is nelther a mere
easement nor a fee simple absolute, but a limited fee, made on:.an 1mpI1ed
condition of reverter in-the event that the grantee ceases to use or retam
the land for the-purposes for which it was granted, and carries with 1t

the 1nc1dents and remedies usually attendmg ‘the fee.

MINING GLAIM—-—RIGHT oF WAY-—RAILEOAD LAND—PATENT

Where a mining claim and a'failroad right of way overlap at one-end of the
claim,: the mineral - claimant: may, in - his application for patent, “eliminate
that part of-his claim Whlch is included m the right of Way

J Coum- AIND DEPARTMENTAL DECISIONS CITED, A_PPLIED AND DISTINGUISHED

Gases of Rio G'r(mde Western Railivay Oompany V. Strmgham (239 U.. 8.
44) ‘Oerrie 8. Qald Mmmg Oompany (29 L, D. 287y, J. Arth,ur Connell
(29 L. D. 574) B.-A. Crandoll (43 L. D: 556), Frank. Byrand et al, (45
L. D..212), cited and applied; case of Schmn Carey (md other Placers
(37 L. D. 371) dlstmgulshed : ;

= .,‘FINNEY, First Assistant Secretary:

“April 18,1923, LeWIS A Gould in: beha]f of hunself and hlS WIfe,

' fMoodle 64 Gould coowner, filed apphcatmn for patent, ‘Sacramento
014564, for two p]acer mining claims called the West Rim and Rattle -

Snalke, located in Secs. 3 and’ 4, T. 15N, R. 10 B, M. D. M:, Placer
County, Cahforma embracmor 60.949 acres excluswe ‘of conﬂlct
The claims in questlon are contlouous, both of them, as located

’ 'sh(rhtly ‘overlapping at their. southerly ends the: Central Pamhc
_Railroad Company’s Tight of way granted by section 2 of the act of
- July1, 1862 (12 Stat. 489), extending 200 feet on- each side of its’
‘" road, over which. it now operates its transcontinental trams ‘The

total area of the clalms is g1ven as 64.489 acres, and the area of con-
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-8 1ct amounts to 3. 540 acres. The survey exhlblts the conflict with
-the.right of way, the intersection of the lines bemg recorded in the
field notes, the distances to these points being stated and properly .
represented upon the plat: The ‘total area of the claims embraced
by the exterior boundaries is shown, and also the area of conflict
- with the right of way, as above set out. - -Certificate of entry issued
July 8, 1928. In the entry and in the pubhshed and- posted ‘motice
“of the application for patent the area of conﬁlct with the right of

way is expressly excluded. :
~ By decision of May 12,1924, the Commls-sloner of the General
’;Land Office denied the rlght of claimants to exclude the rlght of
 'way in the application for patent on the-ground that said right of -
~ way is a mere easement and affords no justification for ehmmatmn or-
deduction. In support of this holding the Commissioner cited the
case of Schirm-Carey and Other Placers (37 L. D. 871). Claim-
ants were accordingly required to start new ‘proceédings, including
that portion of the railroad rlght of way embraced within the exte-
rior boundaries of the claims in question. '
In their appeal from that decision claimants assert, with mtaﬁon
of authorities; that an applicant for- patent may eliminate any non-
vital portion of his claim for any reason that may appeal to him as . -

sufficient; that they excluded- the area of conflict with the railroad . .~

right of Way———a narrow strip at the extreme southerly end of the
claims—because it could not be worked for its mineral and is value-
less to them; that to be mined: successfully excavations would have
to be made upon and beneath the railroad: right of way by drifting E
theleunder comparatively close to the surface, and the consequent
“injustice to the railroad company is so self-evident that claimants
- would not have the slightest opportunity of bernefiting therefrom if
the Department compelled them to purchase and pay for the oround
in question.

Upon careful cons1derat10n of the matter the Department is con-
vinced that clalmants have the rlght to exclude the area of conflict.
True, settlers-on- pubhc lands to part of which right of way has

atta(,hed take the saie subJect to siich right of way and at the full o - B
.area of the subd1v1smn entered. This is in’ harmony with the. terms

of the rlght of way act of March 3; 1875 (18 Stat. 482), which by
- way of qualifying future dlsposals of lands to which such right has
attached declares that. “all such lands over which such right of way
shall pass shall be disposed of, subject to such right of way.” But
the prmc1ple is now estabhshed that the right of way granted by .

.thisand sumlar acts is neither a mere easement nor a fee simple -

absolute, but a limited fee made on an implied condition of reverter =

in the event that the company ceases to use or retam the la,nd for
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‘the purposes for Whlch 1t is oranted and carries’ Wlth it the incidents
and remedies usually. attendmg the fee. Entry and patent of a legal
* subdivision crossed by such right of way carfies no interest or title
‘to the right of way strip. E 4. Orandall (43 L. D. 556); Rio-
Gronde Westwn Railway Company ¥. Stringham (239 U. 8. 44).
Inasmuch, therefore, as the applicant for mineral patent could ac-
guire no mterest in the land forming the right of way, no reason is
apparent, either legal or administrative, in the circumstances shown, .
why he should be required-to include:the ground:in question in hls .
*entry. Bearing in-mind the fact that the entry does not conform to
legal subdivisions, but is based upon a special survey, and the further
fact that the rlght of way does not bisect’ the -claims, but affects a
strip along their southerly end lines, the reason for exclusmn could .
hardly be more cogerit, and. the right should not be denied. _

The' case: of Schwm-Oa*rey and Other Plaaers, SUPTS, - cited i in the’
' Comlmssmner s- decision is not authorlty for the action taken. The
facts are wholly dissimilar. .In that case the mineral survey em-
braced approximately 2,728 acres, and the Atlantic and Pacific ‘Rail--
~ road Company s right of way crossed the land in a somewhat sinuous
course for a distance of about four miles, cul,tmg 1t 1nt0 two parts
-Other objections to the entry also existed. ;

- Abundant support is found for appellant’s contentlon that a min-
eral claimant is entitled to exclude any nonvital portlon of his min-
ing claim for any reason that may appeal to him, and in the circum-
stances here disclosed it must be held that claimants were fully
within their rights in excluding the area of conflict with the railroad
right of way. See 29 L. D. 287; ibid. 574; 45 L. D. 212. v

The decision of the Comnussmner is aecordlngly reversed-and in =
- the absence of other ob]ectmns the entry Wlll be allowed to stand

| ADDITION OF CERTAIN LANDS TO THE MOUNT H00D NATIOI\TAL, -
FOREST—ACT OF FEBRUARY 25, 1925

INSTRUCTIONS
[01rcu1a1 No 1015]

- DEPARTMENT OF THE INTERIOR, '
 Generan Lanp Orrron,
Waskmgton, Do . Apml 7, 1925,
REGISTERS AND REOEIVERS, ‘
Unizep Stares Lano OFFICES, OREGON
The ‘act of February 28, 1925 (43 Stat. 1079), entltled “An Act
To authorize the addition of certain lands to the Mou.nt Hood Na-
‘tional Forest ? reads as follows:

That any of: the followmg deserlbed lands Whlch are found by the Secre—*
taly of Agriculture to be chiefly: valuable’ for natmnal forest purposes -may’
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- be offered in exchange under the p10v1s1ons Of the act of "March: 20, 1922
- (Publie 173), and. upon. acceptance of tltle shall become parts of -the Mount -
Hood National Forest: .
Township 2 north range 9 ‘east: Sectlons 22 27 28, 29 30, 31 32 33, 34,
southwest quarter northwest. quarter southwest ‘quarter southeast quarter,
" and southwest quarter of section 35. )
Township 1 north, range 9 east: ‘Sections 8, 9 10 11; north half north-
east quarter, southwest. quarter northeast quarter, northwest quarter, north’
half southwest quarter, section 14; all of sections 15, 16,17, 18, 19, 20; north -
half southwest quarter, and northwest quarter southeast quarter of - section
21; north half northwest quarter, southeast quarter northeast quarter, south
half southwest quarter, southeast quarter of section 22; -south-half north
-half ‘and the.south- half of sectlon 23; all of sectlons 26 and 27 ; northeast
qualter northeast. - quarter, - south. . half northeast quarter; southeast qualtel :
porthwest quarter, south half of seetlon 28; southeast quarter and south—"
east. quarter southwest quarter of. section 29; northeéast quarter and. lots
1 to 11, inclusive, of sectlon 30, -southeast quarter northeast quarter, .south- .
“east quarter of séction 31; all of sections 32 33, 34, and 35. ' .
. 8Ec. 2. All. public. lands within' the areas descrlbed in section 1 hereof-
"-are hereby added to the:Mount: Hood National Forest  and shall hereafter
become. subject to all laws and redulatlons apphcable to National Forests‘
But the addition of said . lands shall not affect any ently or - vested right.
.gunder the public land ‘laws -initiated pnor to the passage of this Act.

You will be governed in your ‘action upon apphcatlons for ex-
changes under said act by the regulations contained. in.Circular
. No. 863 (51 L. D. 69), entitled * Consolidation of National Forests, ,

~modified, however, in a.ccordance with the provisions of said act.
. Wirpniam Sery; '
Commissioners
Approved : ' L
“E. C. FINNEY, R D
~ Acting Secremry of the Inte’r'wr. -
-R. W. DuNLap,
Actmg Secretary of Agmcultwe.

: EVIDENCE OF GITIZENSHIP—CIRCULAR NO 599 SUPERSEDED
INSTRUCTIONS
’[Clrcular No. 1005.1 .

DEPARTMENT OF rHE INTERIOR,
: GeneraL Laxp Orrios,
Waskmgton, D.C., Moy 1, 1925.
REGISTERS AND REGEIVERS, ' S : s
" Unxrrep States Lanp OFFICES : k e
The followmg instructions relative to acceptmg ev1dence of c1t1-
zenshlp in- publlc-land cases anil returmno 01tlzensh1p papers to the :
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partles will supersede the mstructlons of May 14 1918 (Clrcular No
599,46 L. D. 382).;

1. Evidence of a declaration of intention to become a citizen executed more
than 7 years-before the date of-the filing, unless it be shown that there i§
pending a petition: for: naturalization pursuant - thereto filed Wlthm T years .
after the date of the declaratlon is not acceptable . ‘

2. You - may hereafter accept as evidence of a party’s status a trlpllcate‘
declaration of intention to become a citizen of the United States or an original
certificate of naturalization.” However, a certified copy. of the’ paper made by :
the. clerk of .the court whence it"issued is preferred; and if ‘the copy is of a
paper issued after September 26, 1906, it should be on'the form prescribed. by
the Bureau of Naturalization. It is to the party’s advantage to file a certified
oDy, since the triplicate declaration of intention to become a citizen ig needed
by him when petitioning for admission to citizenship, Wh11e the original certifi-

. cate of naturalizationr may be lost or mutilated. -

3. Trlphcate declaratmn ‘of intention 'to' become. a citizen, prmnded it ' has
not. become invalid by reason of its statutory life, or original certificate of -
' naturalization will be returned by this: office. to the party upon request therefor

' 01 to any other person makmg request, provided it be clearly shown that the
person applymg is the proper person to receive the paper :

i v . ‘ THos. C HAVE.LL,

'."Ap'prdved I Actmg C’owwmsszmwr
‘E. C. Fin~ey, ‘
Hirst Asszsto;nt Secretary.

: CALIFORNIA CENTRAL OIL COMPANY, THE SPRINGS COMPANY o
o ASSIGNEE

Deczded May 1 1925

Om 'AND G—AS LANDS—PROSPECTING PERMIT——ASSIGN‘MEN'I‘——LIMITATION A8 TO
- ACREAGE. .
- There is no mhlbltlon agamst the acqulsltlon of dn ect and inditect interests
... by one person -iu several oil and gas prospecting permits, ‘provided that the
maximum -acreage of 2,560 acres on a geologic structure, or of T, 680 acres :
in a State, is not exceeded. - i ] B
-Omm AND Gas LANDS—PROSPECTING PERMI’I‘—ASSIGNMDNT—RESTRICTIONS

The limitations of section 27 .of ‘the -act- of February 25, 1920, while: making -
no specific.reference to prospecting pelmlts are nevertheless apphcable to
‘holdings under pelmlts aswell as. -to those under leases, except - as to

. permits partially ‘assigned;’ in Whlch event- the assignee is regarded as: .

. member of an association and subJect only 10 the acreage llmltatlons upon -
mdlrect holdings. -

'DEPARTMENTAL DECISION CITED AND APPLIED o

Case of Denver Fmelomtwn (md Development C’ompany, Asszgnee of szth‘
‘et al. (50 L D 652), crted and appiied. -

FINNEY, First Asszst(mt Secreta'r'y :
"~ There is before me your: [Commlssmner of the General Land :
Oﬂice] letter of Apml 20 1925, -in Whlch you recommend that an
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- a551gnment in duplicate, be. approved such assignment bemg to The .
-Springs Company by the California Central 011 Company of a por-

tion of the land embraced in oil and gas permit 09645, which permit
was issued on June 22, 1923, to the- California Central Oil Company
under section 18 of the act.of February 25, 1920 (41 Stat. 437), for
lots 1, 2, 8, 4, 5, 6; SE. 1, Sec. 18, NE. 14, NW. 3, SE. 1, SE. 14
SE. 14, NW 1/; L1, SE. 1 SW 1, Sec. 22, N. 14, SE. 14, Sec.
26, NE. %,Sec 28, W 15 SE. 14, SE. %SE 1/1:,5,‘(30 34, T. 21 8.,
R. 15 E.; M.'D: M.; containing 1488 38 acres, Wlthln the Vlsaha
land dlstrlct Cahfornla

It appears that the California Central 0il Company made an as-

Slgnment of palt ‘of the land included in its permit, namely, ‘the

NW. 14, NW. 1, S. Y5 NW. 1, said Sec. 26, to the Marland Oil
Company of 'Californla, which assignment’ was-on September 17,
1924, approved by the Department subject to certain conditions and

‘among them the furnlshmg of a statement of what area would be .

“included m a lease at a royalty of five per cent, should such a lease be

applied for. Afterwards the conditions were complied with, and on

- QOctober 4, 1924, departmental approval free from cond1t10ns was

given the assignment, except that, since the land selected for the

lease at five per cent royalty was not as compact as might.be, the
Department was not to be bound to issue a lease at five per cent Toy---

-alty for the area as selected. ~The assignor and the assignee stated
that, owing to-the difficulty of making the selection before discovery, o

they reserved the right to select other land, should application-for
lease be filed. The land selected to be 1ncluded in a lease at a roy-
alty of five per cent, if such a lease were. applied for, consisted of
the NW. 14 SW. 14, SE. 14 SW. 14, NW. 14 SE. 14, SEY, SE. 14,
Sec. 22, NW. 14 and NW. 14 SE. 1/, Sec 26, above townshlp and ,
range, contammg 860 acres. -

On February 24, 1925, there was ﬁled the ass1gment to The
Springs Company, which assignment related to the SE. 14 SE. 1,

- Sec. 22, and S. 14, NE, 14, See.» 26, T.21 8, R. 15 E, M. D. M., 120
acres.- No reference was made by The Springs Company to the area

selected for lease at a 'royalty of five per cent, but after you had
explained the matter fully in a letter dated March 11, 1925, The

Springs Company stated that it agreod to the ﬁve per- cent royalty

area as outlined in your said létter. ,
The qualifications of The Springs: Company appearmg to have been
satlsfactorlly shown and the record appearing to.be complete, you

recommended that the assigniment, in duplicate, from the California -

Central Oil Company to The Sprmgs Company be approved the reser-

- vation made by the Department in approving the former assignment

by the California Central Oil Company to the Marland Oil Company.
relative to compactness of the five per cent area to'remain intact.
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Other matters mentioned in your letter neéed not here be dis-
cussed; except one that poss1bly deserves more detailed consideration
than appears in your letter. T'rom the showing submltted and from
the records, it seems that The Springs Company already holds two
oil and gas permits by assignment, each embracing lands located
within the State of California. One of these permits, 088403, Los
Angeles series, was issued under section 19 of the act of Febluary
25, 1920 (41 Stat. 437), and embraces 1,154.89 acres of land located
upon an entirely different geologic structure from that upon which
the land embraced in permit 09645, Visalia series, is located. The
other is permit 09656, Visalia series, which was issued under sec-
tion 20 of the act of F: ebruary 95, 1920, supra, for the NE. 14 SE. 14,
SW. 14 SE. ¥4, NE. 14 SW. 1/4andSW T4 SW 14, Sec. 22, T.21
S, R.15 E., M. D. M. contammg 160 acres. This land and that of -
permlt 09645 lie upon the same geologlc structure. ‘

In a departmenta.l ruling of October 9, 1924 (M—12866), 1t was -

stated:

A corporatmn may hold indirect interests as a member.of -an association. or
associations-in any number. of permits or leases, ‘provided sueh’ indireet im- -
" terests together with!its .direct holdings, if any, do not exceed the mammum
acreage allowable in one permit on a structure, or the maximum area whlch
may be acqmred in one State. k

The maximum acreage on a geologic structure is' 2 560 acres and
in a State is 7,680 acres. In departmental instructions of Qctober 9,
1924, in the case of Demver Eaploration and De'velopment C’ompcmy,
_assignee.of Roy F. szth et al. (50 L. D. 652), it was stated::

Thus it will be.seen that, as to partial assignments: of perinits, ‘the permit
still exists as a unit after assignment; and the pelmittee and assignee are, in
fact, associates, and as such may be interested in more.than one permit upon
-a geologic structure, provided they do-not exceed the -acreage limitations: of
2,560 acres. In cases where undivided interests in eithér permits ‘or leases are
assigned the same result would ¢btain and the same limitation would apply.

Ina departmental ruling of October 14, 1924 (M~13841), Wthh is
- referred to in your letter, the following appears: :

There is no reference-in section 27 of the leasmg act to plospecting permits,
but smce a digcovery under a permit gives the permittee a right to a lease, the -
limitations of section 27 of the said act have been regarded as applicable -to
‘holdings under pelmlts The foregoing statement of limitations: on leases is,:
aecordmgly, equally apphcable to ‘prospecting- permlt hmdmgs except in'one
) mstance This exception is the case where a permittee assigns only a- portlon
of the area covered by ‘his permit: Under . the regulations governmg such

o ass1gnments, the assignee and permittee are not regarded as having separate

permits and obligations, but as associates for the pérformance of the drilling
requirements of the- permit: = Such- relationship is construed as:malking" the
a551gnee a member of an- association within the ‘meaning of section 27 of the
leasulg act and subJect only to the acreage Ilmltatlons upon mdlrect holdings. -
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Permlt 09656 is a dlrect holding by The Sprmgs Company by
subrogation to the position of the permlttee through an approved’
assignment of the permit. The area is- 160 acres.” The 120 acres of
land now ass1gned to The Springs Company as a portion of permit
09645 constitutes an 1nd1rect holding. . The direct and the indirect
holdings comprise 280 acres, which is far short of the 2560 -acre
limitation. :

The assignment under consideration comes within the rule, and I
have approved the said asswnment n: duphcate, and have glven
. approval to your letter.

The record: 09645 is herew1th returned to you for appropl 1ate ac-
tion in the prexmses .

ACGOUI\TTS——FEES WITH APPLIGATIONS FILED UNDER THE AGT
: : OF FEBER.UARY 25, 1920 ' , L

- INSTRUCTIONS:

[Gn‘cular No. 1004]

DEPARTMENT OF THE INTERIOR,
S Gexeran Laxp OrFicE, :
Wasia,mgton, D. Oy May 2, 1925,
RueIsTERS AND RECEIVERS, ' : R
" Uxtrep Stares Laxp OFFICES
Hereafter fees paid with applications for permits, leases, or other
rights under the mineral leasing act of February 25, 1920(41 Stat.
437), shall not be applied until receipt of notice from this office that -
the apphcamon has been allowed. ~Pending the allowance or re- .
jection of an apphcatlon the fee will be held as “ Unearned Moneys.”
- All instructions mcons1stent herew1th ‘are Kereby modified accord-
ingly. ,
P I B o THos.;CLHAVEm,
. Approved: R o . Acting Commissioner.
E. C. FinnEy, : T R ST
First ASsi'smnt Secretary. -

B

STOGK-DRIVEWAY WITHDRAWAI.
Instructwns, Mwy 2, 1925 :

STOCK-DRIVEWAY WITHDRAWAL-——STOCK-RAISING HOMESTEAD—.'AEPi,IéAHON-—é ;

LAND DEPARTMENT,

The Land Department has no authorlty to regect a-pending and. complete .

stock-raising homestead application’ on account of a withdrawal which

- attaches after the de51gnatlon of the land under the stock-raising home-~
stead act becomes effective. : :
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- DEPARTMENTAL DECISION GITED AND APPLIED—FORM oF STOOK-DRIVEWAY WirH-
| DRAWAL ~MODIFIED.

Case of Condas v.: Heaston (49 L. D. 374), c1ted and apphed language used-.
in ‘feneral form of stock- drlveway Wlthdrawals modlﬁed
' F INNDY. Ffw"st Asszstamt Sem"etar?l

. The Department has cons1d.ered your [Comnussmner of the Gen-_
" eral Land Office] letter of April 17, 1925, transmitting the draft of
“an order to modify Stock Driveway Wlthdrawal No. 91 Idaho No. 5,

‘and recommending that the same be signed.

It appears that said stock driveway withdrawal, Whlch was estab-

_ lished by departmental order of August 21,1919, includes with other

- lands, the E. 14, Seec. & and E. 14, Séc. 8, T 12 S, R. 3¢ E.,, B. M./
Xdaho. On May 2 and 9, 1921, Jasper. E. John made orlgl_nal ‘home-
' stead entry and enlar ged additional homestead entry for the NE. 1,

N. 1% SE. 1, SE. 14 SE. 1, Sec. 18, NE. 14 NE. 1/, Sec. 19, said - -
townshlp, showmg that he had been a- settler on the land since June, -

1916.- On August 6, 1923, this entryman filed application to amend

his entrles to embrace the SE 1, Sec. 5, N. 15 NE. 3, SE.. 14 NE. 14, .
-and NE. 14 SE. 14, Sec. 8, said townshlp, alleging that when he -

. made his settlement the land was unsurveyed and that he was errone-

- ously. adv1sed as to the proper descrlptlons When he filed hlS apphca--

" “tions to enter.

Upon- mvestlgatlon in the field it was found that J ohn was, a set-
tler in good faith on the land applied. for in amendment. The land
has not. been designated under-the enlarged homestead act, but the

- Geological Survey has'reported that there is no ob]ectlon to such

' des1gnat10n other than the stock driveway withdrawal.
It is also shown that.on June 18, 1923, Leo Archibald filed a stock-
_ raising homestead application, together w1th petition for des1gnat10n
for the S. 15 NE. ¥4, Sec. 7, W. 14, Sec. 6, and N..15 NE. 14, Sec. 18;
said township. The: land has been des1gnated as subject to entry
under said act, such designation having become effective on February
14,1924. Tt is not shown that the local officers have taken any action
" on Archibald’s application, but that may be on account of the record :
“conflict as to the N. 14 NE. 14, Sec. 18., - '
- The inspector who made mvestlgatlon reported tha,t J ohn was- -
Wﬂlmg to take the SE. 1/ SE. %, Sec. 8,1n place of the NW. % SE:
1, Sec 5. He also stated '

B It is- recommended that the apphcatlon to amend bé allowed: 80-as: to include

the SW. 4 SE. %, E. % SE. %, Sec. 5, NW. % NE. %, B. % NE. %, BE. %

“SE1; Sec’8, T.12' S, R: 34E that the SW. 14 SE.- Yoy L 1/_;SE %,Sec B,
‘NW. %NE 140N, 1% NE. %,E 16 SE. 3% Sec, 8, T.-12-8., R. 84 E:, be elitni-
nated from the stock driveway withdrawal: No. 91; Tdaho No. 5; that the home-
“stead application of Leo. Archibald be rejected as to the W, %, Sec, 8, T. 12 8,
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R. 34 B.; ‘and’ that the following lands be w1thdrawn in connectlon w1th sald

stock driveway No. .91, Idaho No. 5:
W. 14, Sec. §, E. 35 NW. %,SW 14, Sec. b, T 12 8.;:R. 34 B, SE %SW .

Sec 32, T, 11-.8.,, R. 34 E.
‘The retention of this drlveway is 1mp0rtant to the stock mdustry in this

ylocahty, and the only way it can be kept intact at the point under consider atlon
is by modlfymg it as hereinahove suggested. There: is no vacant land Iymg
to the east of the John tract. : - :
Adopting the inspector’s recommendatlon, you have proposed an .
~—order of modification as suggested by him. In regard to Archlbald’
appheatlon you state: :

A portlon of the area recommended for: Wlthdrawal W. 15, Sec. 8, T. 12 S

R. 34 E., is-embraced in a pendlng stock-raising homestead application,” on
; Wthh no: 1mprovements have been placed.  Therefore. its: withdrawal would
_work no hardship on the applicant other than he would be required to file on-
- other-lands in the neighborhood, and it is recommended that said application
be: rejected as to said W. 14, Sec. 8. The lands involved in such stock-raising
. homestead applieation were degignated effective February 14, 1924, but .the
records-of this office fail to show that the local officers have taken any further

action thereon. :

These excerpts from your letter and trom the report of the in-
spector tend to show that there is some mlsunderstandmg as to the
“effect. of an application under the stock-raising homestead act of i
‘December 29, 1916 (39 Stat. 862). In section 2 of said act it is’
provided. that “if the said land shall be des1gnated under thls act,
then such application shall be allowed.” '

In its instructions dated.dJ anuary 12, 1921 (47 L D 629), the
Department sald that it— .
S % % % hag repeatedly held that the right conferred- upon the appheant by

section 2 of the stock-rdising. act-and that éreated by section 8 thereof are
mere preference rights, neither of which attaches to the 1and unless and until
designated, and which, when'in conflict, are:{o be detelmmed by the dates of

‘the " original  claims. Mamfestly, therefore;: there. ean- be no approprlatlon,
either under section 2 or sectlon 8 of the stock-ra1s1ng law,. prior. to des1gna-

t10n of. the land.
In the case of OOndas . Heaston (49 L. D 374) the Department' -
“expressed itself as follows: ¥
G ok Upon ascertainment that the Iand apphed for ‘was actually of the
character’contemplated by the stock-raising homestead act, the rights of the :
applicant related back to-the date of her appllcatmn and she ‘became as one
‘who had made entry on that date, despite the fact that she gamed no right to
“occupy the land prior to the date the desmnatmn thereof became effective. ’
- The Land Department has no authorlty to re]ect a pendmO' and
complete stock- ralsmg homestead application on account of a.with-
-drawal which - occurs after effective designation of the land under
vthe stock-raising act. In the present case Archibald’s application
can not arbltrarﬂy be rejected in part as ploposed The allowance
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v of hlS apphcatlon will wholly cut off the drrveway, as 1t is proposed
. to change the same. However, the order of modification of with-
drawal is signed as submitted in: order that there may be: a with-.
drawal which shall be effective in case of .change of status of the
W. 14, Sec. 8. Tt is understood that the withdrawal is sub]ect to
‘Archlbald’s application, and you are instructed to refer the matter
to the proper-division inspector for further investigation and report 2
If necessary, the withdrawal as now modlﬁed may be. sub]ected to
further modification. , ’
Your attention is also invited to the language used in the orders
- of stock driveway Wlthdrawals The form now inuse reads in part
as ‘follows: :
Under and pursuant to- the pr0v1s10ns of Sec.. 10 of the act-of Congress

approved December 29, 1916 (89 Stat. 862), it is hereby ordered that the. -

" public: lands in the ‘following-described area be, and .the same are ‘hereby,
-~ withdrawn from all dlsposal under the -public-land laws and 1eserved for use.

by the general public'as stock drlveways stubject to prior valid claims initiated

under the public-land laws-other than the said.act of December 29, /1916, ‘and
; mamtamed pursuant.to law.:

Ttis believed that the Wordmg, in so i"ar as it aﬂects stock -raising

homestead a,pphcatlons, is too broad and general for-it can not be
said that all prior claims initiated under the act of December 29,
11916, can be defeated by such withdrawals. You are accordmgly»

: lnstructed that the form of order of withdrawal is modlﬁed to.read:
* x o+ gubject to prior ‘valid cla1ms initiatéd and maintained pursuant tor

" law,  other than apphca’aons for. undesxgnated land under the said act’ of
December 29, 1916 : :

STATE OF CALIFORNIA STANDARD OIL COMPANY oF CALIFORNIA. ’
‘ ET AL, TRANSFEREES ' :

Demded May 8; 1925

SECRETA.RY oF THE INTERIOR—PUBHC LANDS——SCHOOL LAND—MINEB.AL LANDS—
Or AnD Gas LANDS. ) : .

C It is-the statutory duty of. the Secretary of the’ Interlor to determme ‘the

% : -character’ of pubhc land ‘as ‘e prerequisite’ to its disposition and asia

: determmatlon as:-to Whethe1 it passed under some grant, .or, because of its

mineral character it was, under the law, reserved " to the Umted States

for other dlsposatmn under appllcable statutes
PRAC’I.‘ICE—LAND DL‘PARTMENT—HEARING

"~ The long- estabhshed and general practlce of the Department m pubhc -lang
'rmattels is that determmatmns are not made sitheér upon reports-of special-

. agents ‘or upon the statements of partles in “interest in controverted’ :

‘matters, but after hearings, similar.to tI‘ld.lS in courts at.law, at w]:uch all
: parmes in mterest may ‘be heard. :
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SECRETARY - OF THE INTERrOR’—COMMISSIONER OF THE GENERAL ‘LAND OFFICE——-”
JurispicTioN—PRACTICE. :
The Secretary of the Interior or Commrssmner of ‘the General Land Oﬁﬁce,:
upon discovery that a- prior dec151on rendered by -his predecessor was
N erroneous, -unlawful, or unJust .may, on . his own motlon, review, 1econ-
- gider; or. vacate the: same and ecause Wnatever action to be. taken. with
respect to ‘the land as may appear approprlate prov1ded that JUI‘ISdlctIOIl
thereover st111 remains in the Land Depaltment

: WORK, /S’ecretary
‘By letter of the Commlssmner of the General Land Ofﬁca dated
J anuary 14, 1914, you [register and. receiver, Vlsaha, California]
were adV1sed that from reports of a mineral inspector and specmlv_'l
agent 1t appeared that.the land involved, in Sec. 36 T. 30 S R 23,
E.,. M. D. M. Cahforma—
is mineral in character and contains valuable depos1ts of petroleum, and that.
this fact’ was well known ‘in 1901 and 1902, the years during which: the land
was: surveyed and the plat of survey was approved by the . Umted States: sur-
veyor aeneral :
' Actmg under said reports; the Commissioner of the General Land '
. Office in said letter directed proceedmgs under the mrcular of Janu-
ary 19, 1911 (39 L. D: 458), on the charges—— : e
Sy 'I‘hat the_ langd is mmeral m character, contammg valuable deposnsw

oi petroleuin.
‘(2) "That the land Was known to be mineral in character at and pr1or to the

" date of survey, December:. 20, 1901 . :
It appears that the papers in the matter were mislaid or mlsfiled
and no further action taken until the ohlef of field division at San

Francisco, California,’ advised under date of February 2, 1921, that'_'f,

the records had been found and that he desired certain’ mformatlon‘
before proceeding further.’ Thereupon, the matter was taken up by e
the Commissioner of the General Land Office; the latter holding in -
his decision of March 2, 1921, that while the plat of survey-of the
lands in questlon was approved by the surveyor general August 1,

1902, as stated in previous correspondence, the plat ‘was not accepted

nor approved by the General Land Office until January 26, 1903, and
that under the holding - of the Supreme Court of the: United States_
- in United States v. Morrison (240 U. S. 192), the right of the State
_Would attach, if at all, at the date the survey was accepted and ap-
proved by the General Land Office, and not on the date of the pre-
liminary approval by the United States surveyor general R
- Your office was thereupon directed to proceed in accordance with
c1rcular of February 26,1916 (4:4 L. D. 972), on ‘the charges~ i

EL) That the land ‘is mineral.in character, contammg valuable depos1ts of '

petroleum, . ‘
(2)- That the land was: known to be mmeral in ‘character ‘at and prior to

date of acceptance of the plat of survey by your ofﬁce, January 26, 1903
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On June 8, 1921 the attorney: for the Standard Oil Company of
California, and representatlves of others claiming said Sec. 36, as.
transferees of the State of California, appeared before the Secreta,ry
- of ‘the Interior, and- the attorney for the Standard Oil Company
argued. their clalm to the land and. for the dismissal of the order
for hearing herembefore described.:. .«

At the conclusmn of the argument the. Secretary of the Tnterior
Aorally dismissed the proceedlngs the order being subsequently com-
municated to the. Commlssmner of the Greneral Land Office and the
- other parties in interest, in writing. .~

February 21, 1924, the Congress of ‘the United Sta,tes passed

) :'Publlc Resolutlon No 6, 68th: Congress (43 Stat. 15), providing—

- That the Secretary of the: Interior be ‘and he hereby is, directed forthwith
. toinstitute proceedings: to-assert and establish the title of the United States

to. sections 16 and 36, township 30 south, range 23 east, Mount Diablo. meridian,

_ . within the exterior limits of naval Teserve numbered 1, in the State of Cali-.
" fornia, and ‘the President of the United States is hereby authorized and
directed to employ special counsel to prosecute such proceedings and any suit
‘or-suits ancillary thereto or.necessaty: or desirable to arrest the exhaustion of
the oil within said sections 16 and 36 pending such proceedings.
“Since ‘that time the record has been carefully reviewed, and it
appears that the land in question (See 36) was returned as mineral
by the surveyor who surveyed same in 1901, and whose survey was. -

. accepted and approved by the Commlssmner of the General Land

Office January 26, 1903. Tt also appears from the records, that on

March 7, 1903, the State of California offered the land in Sec. 36 as

& basis for the selection of imdemnity school lands, because of the
mineral character of said Sec. 86.  However, on December 18, 1909,

~ the said selection was canceled because of conflict w1th mdemnlty :
school land selection R. and R: 622. : _
The township in. which this section is located was withdrawn from

grlcultural entry ‘September 14, 1908, pending classification by the

~-Geological Survey; was. Cla.SSIﬁed as 011 land June 4, 1909, which

- -classification was approved by the Secretary of the Interml Jine

7, 1909; was withdrawn from mineral entry by departmental order’
'of September 27, 1909, pending-proposed legislation; and the pre-
vious order of Wlthdra,wal ratifiéd, confirmed, and continued by
Executive order of July 2;1910. Subsequently, by Executive order -
of September 2, 1912, it was placed in Naval Reserve No. 1.

"It also appears that the State ‘of California had attempted to
'dlspose of the lands in sa1d Sec. 36 by contract. of -sale in. 1900, :
which contract was sold. by the State for dehnquent taxes and

‘redeemed by third parties in August, 1908, In November, 1909, the B
contract was purchased by the attorney. for the Standard Oil Com-r

pany, which company seculed a deed from the State coverlng the. -
same in J: anuary, 1910 : : '
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011 and gas have been produced from Sec. 36 since the year 1919,
“there being upon the section a large number of producmg oil and
gas wells. Lands in the same township, some of which adjoin" Sec.
36, were determined to have been mineral in character and so- known
at and prior to the date of the patent to the Southern Pacific Rail-
road Company 1 in the year 1904. (251 U. S. 1). :
It will appear from the foregoing recitation that Whlle this land
was returned as mineral in character by the surveyor in 1902, was
withdrawn by the United States as mineral land in 1909, 1ncluded
in a naval reserve in 1912, and has been since 1919 producmg oil and:
gas'in large quantities, and in spite of the fact that mineral inspec- .
‘tors and special -agents o of the Interior Department reported the
lands to be mineral in character and to have been so- known at and
~ prior to date of acceptance of survey in January, 1908, and that

hearing was twice ordered to determine the issues thus ralsed no
hearing has in fact been had or ‘evidence taken in said matter, the
proceedings having been dismissed by a former Secretary - of. the*
TInterior on legal argument presented by attorney for the Standard..
Oil Company ¢f al., nnaccompanied by any evidence as to the char-

acter of the land at date of approval of the survey or of any argu- L

ment on behalf of the Government of the United States.-
The -long-established and general practice of the Department.of
~the Interior in land matters is that determinations are not made
either upon reports of special agents or upon the statements of °
parties in interest in controverted matters, but that hearlngs or trials
are ordered and held, at which all parties in interest' may present. .
testimony and where Wltnesses may be examined and cross-examined,
as is customary in such proceedings. The facts have not been evi-
dentially presented before any tribunal and were not before the De-
partment at the time of the ‘dismissal of the proceedmgs, as above
outlined.. It is the statutory duty of the Secretary of the Interior
to determme the character of land as a prerequisite to its disposition

and -as a determination as to whether or not it passed under grants *
like the one in question, or whether, because of its'mineral character,/ '
-it was, under the law, reserved to the Unlted States for other dispo-

sition, as provided by appllcable statutés. ‘
©_There are numerous decisions of this Denartment to the effect that

if the Commissioner of the General Land "Office or the Secretary of

the Interior shall, while the subject matter, i. e., the'land, is within
his jurisdiction, discover that a previous. declslon Was erroneous, un-

lawful, or unjust, he has a,uthorlty and it would be his-duty to, -
upon his own ‘motion, review and reconsider the case and take such . -
action as-is proper and appropriate therein. (19 L. D. 3125 24 L. D.

. 64,2803 96 L. D. 640.)

Concrress, by said ]omt resolution of Febmary a1, 1924 havmg

’ dn'ected the Secretary of the Interior to institute proceedmgs to
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- agsert and estabhsh the title of the Umted States under said. Sec

36, T. 30 S, R. 23 B, it appearing, as herembefore recited, that the

. land wds returned as mmeral by the surveyor; that it is alleged by

mspectors and special agents of this Department that the land is

“‘mineral in character, and was so known prior to January 26, 1903 '

date of . aceeptance of survey, there havmg been no determmatlon of,

the facts with respect to the land or its contents, the action of the.
former Secretary of the Interlor of June 8, 1921, is hereby reversed, -

Vacated and seb asrde, and a hearing is ordered on the charges—
BeS) That the Iand is mineral in character, contammg valuable deposits of

‘petroleum and’ ndtural gas.

(2) That the land. was known to be mineral in. character at and prior to -

- the date-of the aceceptance: of the plat of survey by the General Land Oﬁice, L
J anuary 26, 1903. : C

You will notlfy the State of Ca,hforma, the Sta,ndard 0il Com-»

" pany, Francis J. Carman, Pan American Petroleum Company, and
- others claiming title, dir ectly or indirectly, in or to any portion of

said-Sec. 86, hereof, and by agreement of parties, or othervvlse, de-
termme upon a da,te for hearmg, to be held at your office.

STATE OF CALIFORNIA STANDARD OIL COMPANY OF CALIFORNIA'

v ET AL, TRANSFEREES
Motlon for rehearing of departmental deécision of May 8, 1925. (51 ‘

- L. D 141) demed by Secretaly Work August 17, 1925.

: 'ALLOTMENTS ‘TO: INDIANS AND ESKIMOS IN ALASKA-——CIRCULARW

* NO. 491, MODIFIED
INSTRUCTIONS
» [Clrcular No. 1006]

DEPARTMENT oF THE INTERIOR,
‘Generan Lianp OrFIcE,
Washington, D. C.; M a,y 16, 19%25.

RrucrsTers AND RECEIVERS AND
A.SSISTANT SUPERVISOR OF. SURVEYS AND PUBLIC LANDS,
" TERRITORY OF ALASKA :

The fourth sentence of paragraph 1 under the caption of “Allot- -

ments to Indians and Eskimos” bemg a part of Circular No. 491,
1ssued September 8, 1923 (50 L.D. o1, 48), is hereby modlﬁed to read‘ .
as follows: :

Allotments Wlll 1ot be made -on tracts reserved by the Umted States as shore '
spaces under: the act of March 3, 1903 (32 Stat. 1028), or ‘within national

. forests, unless founded on actual occupancy puor to the establishment -of the

40210 °~'—-25—Vot. 51——10
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forest, or unless the. Secretary of Agriculture certifies that ‘the. appllcatlon is
“allowable under section 31°of the act of June 25, 1910 (86-Stat. 855, 868),:and:

' prov1ded the apphcant shows oceupancy, res1dence, “or ‘improvements reqmred
by said section: The apphcatlon if filed-under said section 81 should be made
on Form' 5-149, and should contain ‘a reference to the: aet-of May. 17, 1906: .

- The effect of the amendment is to permlt the allotting of lands in
national forests in Alaska under the ‘act of May 17, 1906 (34 Stat.
197 ), and sectlon 31 of sald act of J une 25, 1910.
- WILLIAV[ SPRY,

Commissioner.
Approved : o

E.C. FINNEY, ,
First Asswtamt Secreta'r'y

EXTENSIONS OF TIME FOR PAYMENTS ON GHEYENNE RIVER AN'D
STANDING R CK INDIAN LANDS—ACT OF MARCH 3 1925

INSTRUCTIONS
: [Circular No. 1007]'

DEPARTMENT OF THE INTERIOR,
- Generan Lano OrFFic,
Washington, D. 0., May 16, 1925. .
REGISTER AND RECEIVER, o : ;
Prurre, Sours Darors: =
The act of March 8, 1925 (43 Stat. 1184), prov1des—— :

’l‘hat the ‘act entitled “An Act authorizing extensions of: time for the ‘pay-
ment of purchase motey due under certain homestead entries and Government-
land purchases. within ‘the former Gheyenne River and Standing Rock Indian
Reservatxons North Dakota and South Dakota,” approved Apml 25, 1922, be
amended. 50 as to read as follows:

“That any homestead entryman.or purchaser of Government lands w1thm
the f01mer Cheyenne River and Standmg Rock Indian Reservations in North-
Dakota and South Dakota who is dnable to make payment of purchase money
due under his entry or contract of purchase as requlred by existing law or-
regulations, on application duly verified showing that he is unable to make
payment as required, shall be granted an extension to the 1925 anniversary of .
“the date of his entry:or: contract of-purchase. upon payment of interest in
" advance -at the rate of B per centum per annum on the amounts due from the
' ‘maturity thereof to. the sald anniversary; and if at the explratmn of the '
extended period the entryman or purchaser is still unable to make the payment
“ he may, upon the same terms and conditions, in the discretion of the Secretary
_.of 'the Interior, be granted ‘such further extensions of time, not exceeding a
period. of three years, as: the facts Warrant > : :

~The’ extension: granted-by -the. act of April 25, 1922 was to the '
1923 anmversary of the entry or purchase, Wlth prov1s1on for addl-

i ]
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tional extensions for ‘not exceeding three years. The extension
granted by the act of March 8, 1925, is to the 1925 anniversary of
the entry or purchase with provision for additional extensions for .
not exceedmg three . years. - In ‘other’ Words, two additional exten-
sions of one year each are authorized. ' Subject to this modification
extensions of time for: payment on entries and purchases affected by
the said acts will. be’ granted- in accordance w1th Clrcular No 829
approved May 26,1922 (49 L D 131) S Do
L WILLIA’\I SPrY, -
- 007mmsswne7‘ -
Approved
E C. Finvry,
- Tirst. Asszsb"afnt Sec'retm'y

RIGHTS OF WA&;;OVER'PUBLIG LANDS AND RESERVATIONS— -
_ PARAGRAPH 38, CIRCULAR OF JUNE 6, 1908 (36 L. D. 567), AS
 AMENDED MAY 7, 1912 (41 L. D. 13), FURTHER AMENDED

INSTRUCTIONS o

[Clreular No 1003]

DEPARTMENT oF THE INTERTOR,
' Gewsrar Laxo OrFicE,’

’ : Washmgton, D. 0. Ma,y 18 1.925
,REGISTERS AND RECDIVERS,
_ Unxrrep States Lanp OFFicEs : N
o April 13, 1995, the ‘Acting Secretary of the Interior d1rected that '
"+ section 38, mrcular of Juns 6, 1908. (36 L. D. 567), as amendeéd Mayi
17,1912 (41 L. D: 13),be. modlﬁed toread as: follows: ’

. 88." Natire of Grant. ——It 1s to be spemally noted that this act does not make’ e

a. grant ‘in .the nature ‘of an easement but-authorizes a-mere: permit -in"‘the
nature .of a license, which permit: may: be revoked by the Secretary Or; his’
successor ‘at any. time in his diseretion. Further it glves no. rlght whatever
"6 take from public lands reservatlons, or parks adJacent to the rlght of way -

any materials; earth, or stone, for constructmn or: other purposes. The final
.-~ disposal by the United . States of any tract: traversed by a rlght of way per-.

mitted under this act shall not - be: consuiered to be a Tevocation of such

. permission in