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1906, June 11 ,(34'Stat.; 233), forest .
homesteads ... 43,121, 283, 285, 510
1906, June 20 (34’ Stat., 586), see--
- tion 4, fmal natuxahzatmn pa~
pers 297, 321
1906, June 30 (34 Stat., 697 763),
section 6, salaries . _______L__._
1907, March.2 (34 Stat.; 1245), un-
earnedfeesandunofﬁcla]moueys_ 550, 552
1508, March: 26 (35 Stat 48), sec-
- tion 1, repayment_.__.________ . 760,
116, 117, 231, 434, 441
1908; March 28 (85 Stat., 52) desert

centry 202
Section 1, unsurveyed lands.... = 318
1908, May 20 (35- Stat 169}, drain- )
age 419,438, 442
1908, May- 29 (35 Stat., 460), Stand-
- ing Rock'lands 376
1908, May 30 (35 Stat_., 558),‘ Fort
Peck lands____._.__ 75, 76,118, 282,.380
1909, February 19 (35 Stat., 639)._ 510
< Section: 1, enlarged homesteads_ 321
Section 8, additional home-
steads ... ____ 28, 84,111, 431, 432
1909, March 3 (35 Stat., 844), sur-
face rlgh’m 145, 151
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1(‘09 March 3 (35 Stat 845),: re-
survey 289 505
~1909, "March 4 (35 Stat., 1067, ’
'1107), section 109, officers -of
TUnited States 207
1910, March 15 (86 Stat., 237), Carey
Act . withdrawals-_ _._._-_____ 121
1910, March - 23 (86 Stat, 241),
bonds.. 152,155
1910, June 17 (36.8Stat, 531), en- .
larged homestead-__-____._-_. 181,510
1910, June 17 (36 Stat., 538), Chey-
. enne;and-Arapahoe lands._______ = 66
1910, June 20 (86 Stat., 557, 565), :
New Mexico__._______.__ 219,321, 397
1910, June 22 (36 Btat., 583), agri- ;
cultural entries; coal lands-__-_ 145,

152, 153,:263, 283, 286
1510, June 28 (36 Stat:; 592), recla- )

mation entmes_, 63,65, 228, 229, 370, 387

1910, June-25 (36 Stat 847), with-

drawals, 5,17,
. 19, 84, 35, 49, 183, 147, 221, 377 469
1910 June 25 (36 Stat., 855), section

.« §,--conveyances by Indlans_;___;_

‘Section 9, lands, in-severalty. to
Indians 361
Section. 17, allotments_-_.-___ 286,
345, '862, 427

Section 31, allotments in Na-
“tional Forests______._.____ 284,

.- 286, 287, 352, 863

71910 June 25 (86 Stat.,-884), re: . -
. survey — 289, 505
1911, February 16 (36 Stat., 913),
Red Lake lands. o
1911, February 18 (36 Stat, 917),
~reclamation entries________= .. 115,122

442

1911, March 4-(86 Stat, 1855), :
false ‘accounts o ___.____ ___ 575
1911, - August: 22 (37 Stat.,  33),

Cheyenne and Arapahoe lands___ .. 66
1912, ‘April 23 (87 -Stat, 90), Ala-.

bama ¢oal-lands____...___._.____ 147
1912, April 30 (87 Stat 105),
isolated coal tracts- - __.___. - 147
1912, April 80.(87 Stat., 106), desert-
land. proof 202, 203
1912, June 6 (87 Stat., 123), three- '
286,

"year homestead-___._..__________
. . 321, 368, 416, 509, 5§0
-1912, June 6 (37 Stat, 125), classi-

fication unallotted Indian lands.. - 376
"1912; August 9 (37 Stat., 265), rec-
lamation entries—» . ______: 63, 228
1912, August 9 (37 Stat., 267), set- .
tlers on enlarged homesteads____- 483
1912, August 10" (87 -Stat., 287), -
forest homesteads..——-__—_____ © 286
1912, August 24 (37 Stat.; 417, 487),
section 8, oaths to expense ac-
. counts S 574
1912, August 24 (37 Stat, 497), )
withdrawals_.—._____ b, 35, 134, 469

1912, August 24 (37 S_tat.,' 518, 530),
Cheyenne and Arapahoe lands—..— . 66
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1913, February 11 (37 Stat. -665), .
Umatilla lands.... - - 89
1918, February 11 (37 Stat., 666), . .
enlarged homestead____._._______ 111

1918,- March 4 (37 Stat., 1007),
Indian occupants.______._.____ 44,427

1913, ‘September 30 (38 Stat., 113), .
restoration o __ . ______ 121

1913 December 19 (38 Stat., 242),

San Francisco right of way.___.._ 92, 377
1914, April 6 (38 Stat., 312), inter-
. omarriage___ ... ____ 167, 282,482, 484

1914, April 6 (38 Stat., 318), sub-

sistence in District of Columbla__
1914, July 17 (38 Stat., 509), phos-

phate, ‘etc., lands__ 5, 6,19, 20, 35, 46, 49
1914, .August 1 (38 Stat.,.582), sec-

569

tion 9, Fort Peck .allotments_____ . -381
1914, August 3 (38 Stat., 681), Fort.’
. Berthold lands 147
1914, August 13 (38 Stat., 686),'
reclamation___._______.______ 114,188
Section .9, additional charges__. 400

Section 13, farm units, ete__ 228, 417
1914, September 5 (38 Stat., 712), :
second . homestead and ~ desert.
entries - ; —~—-. 105,225
1915, March 8 (28 Stat., 855), deposi- -

tions 583
1915, March -3 (38 Stat 956), en-

larged homestead-_—.___ 28, 84, 111, 244
1915, March 4 (38 Stat,, 1188, 1161),

section 5, desert’ entrles _________ 40,

41, 48,71, 82, 205, 206 388, 415
1915 March- 4 (38 Stat., 1215),

reclamation entries: 386
1916, April 11 (39 Stat., 48), Indian-
occupants : 44
1916, May 8 (39 Stat., 65), assign- .
ment of reclamation entries_____ 63
1916, June 9 (39 Stat., 218), Oregon
& California R. R. lands_.______ o 447
Section. 5, preference right.___ 426
1916, July 3 (39 Stat 341), leave
of absence_. . 177
1916, July 3 (39 Stat., 344), en-
larged. homestead_._____ 50,51, 84, 168
1916, . August- 11 (39 Stat., 506), .
. State irrigation d_lstrlcts ______ 807, 517
1916, September 7 .(39 Stat., 742),
mediecal, et¢;, services, Government
-employees —— _. B74
1916, December. 29 (39 Stat., 862),
stock-raising homesteads____;___ 148,

154, 156, 252, 367 440, 510

‘Section 2, designation_.-_____ 503

Section. 3, area~l__ . ___ 472 485

Section 8, preferential rights___ . 445
(39 Btat., 923),

Umatilla lands. .. 59
1917, February 20 (39 Stat., 925),

additional enlarged homesteads__ 57 431
1917, February 20 (39 Stat., 926),

a3

second’ homestead—____._____ 70,459
1917, February 23 (39 Stat, ,937), ;
Cheyenne and Arapahoe lands-_._ "~ 66
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: . i1 lief of desert-land entrymen _____ © 388
1917’ July 28 (40 Stat., 248), mil 1918, June® 28 (40 Stat., 633),
ary, service——__.__ .. 174, 240, 297, 449
O Alaska homesteads. .. - 450
1917, Augus.t T (40 Stat., 250), mili- 1918, July 25 (40 Stat., 917)’ Red :
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i DECISIONS
- RELATING TO

THE PTIBLIO LA‘\TDS

NORTHERN PACIFIC RY GO

Drecided Dccember 31 1915

QELECTIONS UNDER Ac'r OF MARCH 2 1899

To entltle -the Northern ‘Pacifie Raﬂway Company to make selectlon under,
the ‘act of March 2, 1899 (80 Stat.; 993), it must not ‘only appear. that.the
i land is not of Xnown mmeral character at’ the ‘dateof the selectlon but-it
*-moust ‘have been returned as nonmmeral at. the date of actual government
survey ; and ‘a return: by the surveyor that ¢ mining operatmns are now-
bemg carried on to.a great extent; mineral 1nd1cat10ns are found in nearly
- all parts of the ‘township,”; does. not constitute a  nonmineral return and '
: ‘Iand s0 returned is not subJect to selectlon unde1 fhat act.

. J ONES; Fzrst Assistant Secretary

“The Northern Pamﬁc Railway Company has appealed from the de-
cision of the General Land Office, rendered J anuary 12, 1914, holdlng’;

for- re]ectlon its selection list,- Coeur d’Alene 07892, for unsurveyed .-

lands which were, when ad]usted after later: survey, the SW. 1 NW. i,'
W. 3 SE. ¥, Sec: 4, lots 1, 5, 7 and 8, and SE. } NE. landElSE
“Sec 5, lots 1; 2,3 and 8, and NE: i-, and SE. £ SW. 1, NE. § SE
Sec: 6, NW. lNE &,Sec 9, T. 50N R.4E., B M.
‘This selection was made: under the aet of March 2 1899 (30 Stat

. 993); ‘which. authorized that company: to rehnqlnsh to the Umted" :

States its title to. Tands owned byiit Wlthln the Mount Ranuer N a-i .
tional Park and select in’ lieu'thereof— = = , o
s An equal quantity, of non- mlnelal pubhc lands, so class1ﬁed as nonmlneral at‘
_the tlme of actual government survey R :
"The: surveyor “who surveyed the townshlp here 1nv01ved 1n hIS
returns, sald that " _ SR . o
Mlnmg operatmns are-now bemg carrled on: to a gleat extent Mmeral 1nd1- ‘
i catlons are found in nearly all parts of the township; - : :
The dec1s1on appealed ‘from is. based on the- ground that that rve-
turn does not amount to such a, classification of. the land as is requlred S
by the statute.to support the selection. ' R
. The-act. of 1899 confers upon’ this: Department the power to pass ,
" title under-it-when, and: only when, the land invélved is. both non--
mineral in:fact- and also shown to be nonmmeral by the sulveyor ‘s
Creturn. oo . BT -
4587 —17——v0L 46————-1
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- “Two elements are separately enumerated [in the aet] The 1and
selected must (1) not have been known to be mineral in fact at the
date of selection, and (2) it must have been returned as nonmineral
at the time of actual Government survey.” State of Idaho et al. ».
‘Northern Pacific Ry. Co. (87 L. D., 185, 139).  “The lands author-
~ ized by Congress to be taken by the rallway company . . . must not

only (1) have been classified by the Government surveyor as non- . -

mineral, but (2) must (also) be nonmineral in fact.” Northern
Pacific Ry. Co. ¢t al. ». United States (176 Fed., 706). “In other
words, the lands authorized by Congress to be taken by the railway
company must not only (1) be in fact nonmineral but (2) must also

have been so classified as such by. the Government surveyor. Con- L

gress has thus established a rule of ev1dence by which the Department
_must be. controlled,” and it has ne power to approve selections in
“cages Whele either of these requ1rements 18 lackmg Northern Pamﬁc
- Ry:.-Co: (40 L. D., 64, 67). :

In support of the appeal n thls case it is urged that the return

amounts to no return whatever as to the mineral character of the -

land and, that, therefore, it must be construed and accepted as a non-
mineral return and considered as sufficient. to support the selection
under the rule announced and followed by this: Department in ‘the
- eases of Bedal v. St. Paul, M. and M. Ry. Co. (29 L. D., 254) ; Daven-
port ». N. P. Ry. Co. (32 1d , 28) ; St. Paul, M. and M. Ry Co.. (34 id.y
211), and State of Idaho 2. N P. Ry Co.. (37 id., 70" and 135). - o
In all of these cases except Davenport’ ». N. P. Ry Co. there wasan
- entire failure on the part of all the surveyors to even. attempt in any -
manner whatever, to actually return any of the lands in any. of the
townships there involved as bemg ‘either mineral or nonmineral in.
character; and in Davenport v. N. P. ‘Ry. Co. the surveyor specifically :
»ment1oned certain partlcular parts of the townshxp there involved
" as containing mineral, but was s11ent -as to other’ parts which 1n-7
cluded the selected lands involved in that case. v
~ In those cases this Department held that the fallure of the sur- -
veyors to make any return whateves: as to the mineral or nonmineral
-character of the selected land was tantamount to a nommneral return,
and justified the presumptlon that the lands were nonmineral. This
_ rule can not be applied in the present case, because here there wasa
return, and, while this return did not make specific reference to par-
ticular: tracts, and. is possibly equlvocal and uncertain, it can not be
. said that it, either through omission, or by dlrect reference class1ﬁed ’
the selected tracts as nonmineral.: P
_ It is.contended on appeal that any return which does not pomtwely
“classify the lands as being actually mineral.in character must be ac-
cepted as a nonmineral classification under the act of 1899. This
~ contention lacks support of even the most liberal construction which
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can possibly be given the words of the act: The statute does not'in -
words declare that a selection of the kind here involved must be re-- -
jected when, and only when, the lands are returned as mineral. It g
says that such selections. can be approved. when, and only when, the -
lands are refurned as nonmineral. - Under the most liberal construe-
tion all that.can be poss1bly said is that this Department is authorized

- to-approve such selections in-cases and only in cases where it is ap-’

parent either from the surveyor s s11ence or from the language of:his .
return that he sntended to retum the land ‘as nonmineral. “If he ;

did not so intend. there was no return, and there can be no selectlon,l'
even if the lands be actually nonmineral: '

. This: Department is, therefore, of opinion:that under the return by
the surveyor in this case it is neither. ]ustlﬁed 111 approvmg the selec- )

tion nor even empowered: to‘do ‘so:
Butaside from. these considerations this Department ought not to"

~ “approve this selection upon the record now before it,‘even'if the sur=
, Veyors return standing alone permitted that action, because there .

-1z -evidence -of record in' the General Land Office other ‘than -the ‘

surveyor’s return, which tends to show that the 1ands in sectlons 5
~and-9 are minéral.. - w

"All of the odd—numbered sections in sa,1d T 50 N “R. 4 E were, :
without protest from the company and with departmental approval g
classified as mineral lands under the. act of February 26, 1895 (98
Stat., 688); before the selection here involved was: made, and the "
company itself declared them to be mineral in charactér when it, even':
- before -that ‘classification,.assigned them as mineral bases f01 the
selection of other lands under the indemnity provisions of ‘the’ or1g1- :
nal grant to the Northern Pacific Railroad Company. o

While a classification under the act of 1895 might not of 1tse1f 80
overcome a surveyor’s nonmineral return as to defeat a selection un-
der-the act of 1899, that fact is Worthy of consideration if it is not’
controlling where, as here, the surveyor’s return is at best equivocal:
See State of Idaho ez al:-v. Northern Pacific Ry. Co. (37 L. D:, 185,
7139). Where there is' doubt ds to the meaning of the surveyor s Te-
turn, the previous assertion by the company that the lands are min- .
reral -and their olass1ﬁcat10n as such by the land department are
probatlve facts upon the main.issue. :

The de01s1on appealed from was correct and is aﬂirmed and the\”
selectlon hst is hereby re]ected

' NORTHERN PACIFIC RY. CO.

Motion for rehearing of the Depa'rtmeht’s de01s1on of December
- 81,1915, 46: L. D 1 den1ed by Flrst A551stant Secretary J ones,
F ebrua,ry 16 1916 :
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NORTHERN PACIFIC RY GO
Demded January 26, 1916.

SELECTIONS UNDEB ACT or M&RCH 2, 1899.

. Selectlons by the Northern Pacific’ Rarlway Company under the act of :
o March 2,.1899 (30 Stat., 993), are limited to * nonmineral lands S0 classr-
©. fied ‘as nonmineral’ at’ the ‘time ‘of the ‘actual: vovernment survey;” and -
~- where the surveyor- reported that.“ there are many indications of the pres-
H‘,_'ence of ‘mineral,” gold,. copper, .and silver, though no, veins -have been -
- located;” » the land, not_being of the class named, is not subJect to selectlon
- under that act, even though it'be 1n fact nonmmeral

‘ JONES, First Assistant Secretary - G
I return herew1th unapproved, clear llst No 81 submltted w1th
your [Comnussmner of the General: Land. Office] letter of Novem-
*_ber 16, 1915, involving lands in T. 10 S, R. 4 E. Oregon, act of-
: March 2, 1899 (30 Stat., 993), for the reason- that in my opinion,
' there is no-authority for the approval of the selection. - The statute .
in- question limits the company to the selection of ¢ ‘ nonmineral lands

“so classified aénonminera’l at the time of the actual Government sur-- -

- vey.”  This land was not elassified as nonmineral at the time of Gov-
érnment survey, but, on the contrary, the surveyor reported. that
“there are many 1nd1cat10ns of the presence of mlneral gold copper,
‘and silver, though ne veins have been located.” =
:*.Under:the law, therefore, the land was not. subject to selectmn by -
~the’company, nor is this Department warranted in approvmg the"
- list, presented; for even if it be in"fact nonmineral land, it is not
“-land of the class and character sub]ect to selectlon under the a,ct of :
March2 1899, supra. - =t '
J'AMES RANKINE
Deczded June 28, 1916,

FINAL Proor—~FEEs  AND COMMISSIONS-——WITHDRAWAL , : »
‘ No ‘vested right -i§.acquired by submlsswn of final proof upon 8 homestead

= entry before a: United States commlssmner, and - ‘deposit, ‘of the: requisite .~

- fees and commlsswns with h1m, -prior to: recelpt thereof by the local oﬂicers -
PBACTICE—-—FEES AND COMMISSIONS——UNITED S‘I‘ATES COMMISSIONER, -
CA Umted States commlssmner is w1thout statutory authorlty to receive

- moneys on account of fees and commissions; and where these are deposned'

;. with him in connection with: the: making of final’ proof for: transm1ssmn -
to the local officers he acts merely as. agent for the entryman, who: can not-.
be held to have done all that the law requires to entitle him to patent and-
a vested right to the land unt11 sueh fees- and commlsswns “have been paldf
to the local oﬂicers

- Jownms, First Assistant Secretm'y
. This is-an'appeal by James Rankine from the dec1s1on of the Com-»
missioner of the General Land Office, of Octobe_r 12, 1915, requiring -
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" him to apply for clas;51ﬁoat10n as nonmmeral of the N 3 SE 3 and
N. 1 SW. 4, Sec. 27, T. 46 N., R. 98 W., 6th P. M., Lander, Wyommg,'
’embraced in’his homestead entry 03140 ‘and declarmg that in default,
“patent therefor, if isstied, would contain a reservation to the United -
States of all petroleum or gas deposrts contained in the land.
The-entry was allowed April 20, 1908, and final proof was sub—
mltted thereon Aprﬂ 30, 1914, before a Umted States commissioner

at Meeteetse, Wyommg At the time of submlttmg pr oof the claim- -

ant also- depos1ted with ‘the official named an amount to cover the
local land office fees’ and commissions. - The final proof record was,
by the United States comnussmner, transmitted to the local office,
together with the fees and commissions, where it was. recelved May 9
1914, on which date final certificate of entry was issued. -
Subsequent to the submission of final proof but pr1or to the re- -
celpt of the final proof record, ‘together with'the money in. payment' »
-of fees and" ‘commissions, at the local office, the land was, _by Execu- :
tive order of May 6, 1914, ‘and pursuant to the prov131ons of the act

)

‘of June 25, 1910 (36 Stat '847), as amended by the act of August

24, 1912 (37 Stat., 497), 1ncluded in petroleum reserve No. 32.
Upon con51der1ng the entry,-the Commissioner, by decision of"
J uly 27, 1915, adhered to by decision of October 12, 1915 found the :
proof to be satlsfactory, but held that—

The land- having been 1ncluded in. a pet1oleum reserve subsequent to entry,
you.are directed to advise the' -party in. accordance with paragraph 10-b of
) erculal No.- 893, 0of March 20, 1915 containing 1nstruct10ns, under the act of
o July 17, 1914 (38 Stat,, 509) that patent, if issued; will contam a 1eservat10n

of the petroleum and-gas deposms to the United States in accordance with the Co

said-act of: July 17,-1914, unless; within- thirty days there-is filed in your office -
- an apphcatlon for 'a classification of the:land. as :nonmineral;: together with 'a
.,showmg, preferably the sworn statement of .experts or plactxcal miners,. of: the

- i'acts upon which is founded the knowledge or behef that the land apphed for

s not valuable for petroleum or gas SRR

Appellant concedes that the final proof record and the fees and
commissions may not have been actually received. at: the local office
~until after the date of the order of W1thdrawa1 but challenges the
correctness of the ‘Commissioner’s decision on the ground - that by
submlttmg satlsfactory final proof on his entry six days before the
date of the-order, before an officer authorlzed to take it, and depOSIt-
ing with that officer, to be transmltted to the local office with the rec-

. Jord, ‘an amount: sufﬁc1ent to cover ‘the land ofﬁce fees and’ commis- T
sions, he had, hlmself at the date of the order, fully complied with .

every requ1rement and condition of the homestead law to entitle him

to a patent, and thus secured, at that time, a vested right to the land =~ :

that could not be defeated or otherwise impaired by the order of
- withdrawal subsequently made. He cites Depertmental circular-.of o
March 24, 1905 (88 L.-D-, 480), which requires final proof taken out-
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-gide of the land oi'ﬁce to be transmltted to the land office by the.official -
- taking it, and prohibits its transmission in any case by the claimant;
~and urges that if there was any: delay in the receipt-of the proof and )

‘accompanying fees and commissions at the local office, it was due to

the tardiness of the official before whom ‘the proof Was executed and
: not to any act or negligence on his own part.

In further support of this’ pos1t10n, he cites the unreported de— '
cision of the Department of July 27, 1915, in the case of Edgar H.
Fourt, assignee of Charles C. Garrett; Departmental regulatlons of
'March 20, 1915 (44 L. D., 32) ; and Departmental regulatmns of :
Juneéc 1914: (43 L. D. §22) '

Tt is sufficient answer to these contentions to say that, regardless of
what may be the rule as to final proof taken outside a local oﬁiee, the

~ claimant himself is required to see that the final fees and commis-
sions on hlS entry are paid at the local office. A United States com-
missioner, although-authorized to take final proofs, has no authorlty
under the statute to receive moneys on account ‘of fees and comnns—
sions; even for transmission to the local office. In _receiving such

. money, therefore, he acts merely as the agent of the entryman, and
at the latter’s risk. (Bledsoe v. Harrls, 15 L. D., 64; W. J. Potts,

21 L.D,88)

“The local officers report and it is not denled that at. the date of
the withdrawal order claimant had failed to make payment at the
“local office of the necessary fees and comiissions on his entry. e
had not, therefore, at that time, complied with all the ‘essential re-
‘quirements of the homestead law to entitle him t6 a patent; and, for

that reason, had not then obtained a vested right to the. 1and

. Appellant d1rect‘s attention to-the facts- that the entry long ante-
. dated the order of withdrawal ; that it was seasonably completed and -
perfected -and that the Wlthdrawal ‘act, in eXpress “terms; excepts

from the force and effect of any withdrawal made thereunder, all

lanids which; on the date of the order, are embraced in any lawful
homestead entry theretofore made, which is at that time being main-
tained and perfected pursuant to law, ‘and ‘with respect to which the
entryman shall continue to comply with the law. He therefore urges .
that the land was wholly unaffected by the order and, hence, that -
in any. event, he is entitled to an unrestricted. patent on his’ entry,
unless the land shall be positively shown, as the result of ‘a hearing,
to-have been known to be valuable for" nnnelal at the date of final
proof and payment. A sufficient answer to this contention is found
in ' Departmental circular of March 20, 1915 (44 L. D., 82), wherein
it is declared that a withdrawal will be deemed prima ;"a:cze evidence. .
" of thé character of the land ¢overed thereby, for the purposes of the
act of July 17, 1914 (38 Stat., 509), making . prov1smn for agricul-
tural entry of lands Wlthdrawn, or reported, as containing oil and
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certain .other minerals; and that where any nonmineral application
-to select, locate, enter or;purchase has preceded the withdrawal, and
is mcomplete and unperfected at such date, the claimant, not then
. having secured a vested right in the land, must take patent with a
Treservation, or sustain the burden of showmg at a hearing, if one be "
ordered, that the land is, in fact, nonmineral in character, and there-
- fore not - of the - character intended - to be included within the
*withdrawal..

No reason is seen, therefore, to disturb the Commlssmner s dec1s1on
Tt is, aceordmgly, aﬂirmed '

J AMES RAI\IKINE

Motlon for rehearmg of :the Department’s demsmn 'of. June 28 v
1916. (46 L. D., 4), denied by First Assistant Secretary Jones,
- July 22, 1916; prior decisions modified by First Assistant Secretary -
Vogelsang, on reconmderatlon, March 12, 1917: See 46 L. D., 46.

STATE OF MINNESOTA v IMMIGRATION I.AND GO
Deczded June 29, 1916.

. RAIL‘ROAD LAND——RIGHT oF PURCHASE———ACT oF MarcH 8, 1887

La 1d erbraced Wlthm a rallroad mdemmty selection presented in accordance :

: w1th Departmental regulatlons and - accepted and. recognized by the local :

officers was not “undisposed. land of the United States” within the meamng

of the act of August 3,-1892, and did not fall within the grant to-the State

of Minnesota made by that act; and upon subsequent, cancellation of such

‘ indemmty selection the grant did not attach thereto, but the land became
pubhc domaln subject to disposition under approprlate laws.

Jones; First Assistant Secretary: S

The State of Minnesota has appealed from the de01s10n of the
Commissioner of the General Land Office, dated January 26, 1915,
dlsmlssmg its protest agamst cash purchase, ‘made February 10 1910

;by the:Immigration Land Company, for lands aggregating 2368.95 ’
' acres, and: descrlbed as follows (Crookston, Mlnnesota 05008):

. SU‘BDIVISIONS X SEc T N. R W
© W.3NE 3 N 3NW. 3, DiNW I,SE %sw LEW. 3
T BEL 3 SESE SB 3l : : "2'21” 143«‘36‘
. Lots 1,2,8, B, 3 SW. 4, SW. } ; SE. 3o : 23 148 .86
CN.3NW. 3, SW. 3 NW, &,E esn 4, SW.3SE. $_._ 25 143 36
SE. +NE. 3, NW. %, SW. 4, N3 SE. 4, SE. $ SB. } ____ - 27 143 - .36
©W.3NE. N3 NW. ;},sn 3 NW. L. 729 143 . 36
‘ :Lots123NW%\Tnz,sgNma,Danz,ng e i
©OSW. 3, NE-} SE. do : 8L 143 86
Lot 1 : : .83 148 . 36
N. } NE. %, N. 3 NW, &, SW. 1 NW. 4 NE. -;{sw oo
NE. + SE. 1 : 35 148 36

Lots 1,'2, SE. § NE. 4 , i - 1. 140 36
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'The protest was initiated March 5y 1912 and related to the- follow-.
mg described lands, aggregating . 1616 49 acres, sﬂ:uated W1th1n the .
hmlts of what is- known as the Itasca State Park: Eog

SuBDIVISIONS. . . ‘ ”SEc.' T, NR w.
- N%NWé,SEéNWi,W&NEi,W%SE&,SE% R
S SHL 3, SE. 3SW. 3 : S 21 143 36 -
S Tots1,2, 8, B3 SW. 4, SW. 3 SE. 3ol il 23 143 36
N. 3 NW. %, SW..1 NW. 4, SW. 1 SE. §, B. gsma _______ 25143 86
NW..3, SW. ?;,SE 3 SE. a,len 4 SE. 3 NE. 3. . .27 143 - 36
Lot 1 83 143 36

' N. 3 NE. 4, N. 3 NW. 4, SW. 1 NW. 4 NE. J;SW 3,
NE. } SE. }- e i .85 143 36

" The lands in controversy are within "“the second indemnity limits
_ of the grant to the Northern Pacific Railroad(now Railway) Com-
. pany, under the act of July 2, 1864 ‘(13- Stat., 365), as amended by
*the joint resolution of ‘May 31 1870 (16 Stat 878). They were
* selected by the Northern Pamﬁc Railway Company per list No.-12,

filed October 15, 1883, at Crookston, Minnesota. The bases given in

support of the selectlon were lands claimed to have been excepted
from the company’s grant of July 2, 1864 by reason: of the with-
drawal subsisting at the date thereof on account of the grant to
aid in the construction of the Lake Superior and Mississippi Railroad

o made by the act of May 5, 1864 (13 Stat., 64). - They were conveyed

* by the Northern Pacific Raﬂway Company, by Warranty deed, dated
- J anuary 14, 1891, to Frederick Weyerhaeuser ef al.;. whose tltle, by
mesne conveyances, passed to the Immigration Land Company The'
consideration: paid to the Northern Pacific Railway Company ap-
pears to have been $1.50 per acre, it being asserted that there was also
a further consideration paid-for the white pine timber standing upon
the lands; makmg the total - cons1derat10n approxnnately $4 00 per' :
acre o
- 'The act -of August 3, 1892 (27 Stat 347 ) granted certam lands to:

the State. of Mlnnesota for park purposes.  April 19, 1893, the-rail- -
~way company filed its rearranged list No. 12, setting forth the selected
land and the base land, tract for tract. The list was held for cancel-

: latlon, as to the lands here involved, by the Commlssmner of the
- "Geéneral Land Office, March 20, 1907, upon the authority of the
Northern Lumber Company . O’Brlen (204 U."S.; 190), decided
January 14,1907, The application to purchase, being under section 5
of the.act of March. 3, 1887 (24 Stat., 556), was filed by the Tmmi-
gration - Land - Company, February. 9 1907. - The Commissioner’s
order. of cancellation, however, was’ suspended by an order of the -
" Secretary of the Interior, dated Aprll L 1907 but became ﬁnally

effectlve October 30 1909

i



R DECISIONS RELATING 0 THE PUBLIC LaNDs. . 9

The State of anesota clalms under the act of August 3, 1892
'-supra, while ‘the Tmmigration Land Company clalms under’ sectlon
5 of the act of March 3; 1887, supra. -

The act of August 8y 1892 prov1deS'

- That all” und1sposed lands of the Umted States s1tuated m the followmg
subd1v1s1ons, accordlng to the pubhc surveys thereof to wit : Sectlon six of
township one hundred and :forty-two ; sections. six, seven eighteen,. mneteen :
thirty, and thirty-one. of townghip one ‘hundred- and’ forty-three, all in ‘range
thlrty—flve sections - one, two, three,; and” four of . townshlp one:-hundred :and.
forty-two, and sections one, two, three, four nme, ten, eleven, twelve thirteen,
‘fourteen, fifteen, s1xteen, twenty-one, twerty-two, twenty-three twenty-four
twentv-ﬁve. twenty-s1x, twenty -seven, twenty-elght thlrty—three th1rtv—four
‘thirty- five, and thirty-six, of township one hubdred and forty three all in range
thirty-six;, situate in the district of lands- sub]ect to sale ‘at- Samt Cloud and
~ Crookston, Minnesota,. is. hereby forever granted to-the State of Minnesota; to -

be perpetually used by said State as “ands for .4 public' State park: Promded- )

That'the land hereby granted shall revert to the Unlted States, together w1th
all improvements thereon; if at any time it shall cease to be exclusrvely used for
. -a- public State park;-or if the State shall not pass a law or 1aws to protect
the timber thereon. . :

Skc, 2. That this act shall not in. any manner whatsoever 1nterfe1e with,
supersede, suspend, modify, or annul the vested rlghts of any pefson, company,

~ or- corporation. in respect to any of gaid lands ex1st1ng at ‘the date of the

passage of this act. - . <
Sectlon 5 of the act.of March 3 1887 ; prowdes-

“That . where any sa1d company shall ‘have “sold to c1t1zens of- the Umted
States, or to persons ‘who have. declared their intention to become such cltrzens :
as ‘a part of its grant ‘lands not conveyed-to or for. the: use of such company,
said lands bemg the numbered  sections; prescrxbed “in: the’ grant and, bemg
cotermlnous w1th the'constructed parts of said road, and where the lands so sold
are for any reason’ excepted fromthe operatlon of the. grant to- sa1d company,
it shall ‘be lawfil’ for:the bona’ ﬁde purchager’ theleof from’ said.company’ to
‘ make payment to the Umted States for said lands @t'the: ordlnary government :
prlce for like lands, and ther eupon patents shall 1ssue ‘therefor to the said bona:
fide purchaser, his™ heirs or ‘assigns 3 Promded That’ all*'lands bé' excepted

from the’ provisions ‘of -this-section . which at” the® ‘date ‘of such sales ‘'were'in ) ‘

the: bona fide occupation® of adverse claimants under the preemptlon or homem
stead - laws ‘of -the United States, and whose- elalms and.-occupation have ‘not
since ‘been’ voluntarily ' abandoned; ‘as” to which excepted lands the said pre- .
'emptlon and ‘homestead ‘claimants’ shill e’ permltted ‘to” perfect their proofs -
“and- entrles and receive patents therefor.: ‘Provided further, That ‘this sectlon‘ :
~shall not apply to: lands settled upon subsequent to-the firgt day of December -

1882, by’ persons cla1m1ng to enter the same under the settlement laws of the" . ]

Unlted States, as to wh1ch lands the partles clalmlng the same as aforesald
‘shall be entltled to prove up and enter as in other hke cases )

The State contends that the tracts were ¢ undlsposed land of the' :
United States ”” at the date of its grant, and that the 11ght ‘of purchase
accorded by section 5 of ‘the act of March 3, 1887, is not such a

“ vested right’ " as’ is protected by sectlon 2 of the act of August 3,
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1892 .The Immlgratlon Land Company contends that the lands Were
not “ undisposed land of the United States” at the date of the grant
‘to the State, and that its right to purchase under section 5 of the
act of March 3, 1887, was such a vested right. " as ig Wlthm the _pur-
view of seetlon 2 of the State’s grantlng act, relying largely upon the
‘cases of Andrew J. Blllan (86 L D 334), and Clogston ». Palmer
(382 L.D.,77). - ..
_ The State insists that the orlgmal list. filed by the rallway com-
pany ‘was not in conformity with the regulatlons of the Department,
“had no segregatlve eﬁ"ect and, therefore, ‘was in no sense & d1sp031t10n

of the land.”

The original list No. 12 embraced a total area of 24,264. 95 acres, in
lieu of which lands as base were set forth to the extent of 24,268.49
acres.: The selected land and the base therefor- were not set forth
tract by tract; but in bulk. ~The. hst bears the followmg certificate

~exeeuted by the reglster. ‘
: UNITED STATES LaAND OFFIcE,
C . C’rookston an,
. : . P O oct. 15th, 1883.
We hereby certlfy that We have carefully and crmcally examined .the fore-
going list of lands claimed by the Northern: Pacific Rallroad Company, under the
grant to the said Company, by ‘Act of Congress approved July 2, 1864, and joint
resolution approved May 381, 1870, and selected by said Northern Pac1ﬁc Rail-
“road Company, by Chas. B. Lamborn"the duly authorized agent, and we have
tested the accuracy of said list by the plats and’ records of this, office, ‘and. that
we ﬁnd the same to-be correct; and we further certify that the ﬁhng ‘of ‘said list
is-allowed and approved and that the whole of said lands are surveyed public
- lands of the United St‘ltes, and.within the Jlimit of Forty: miles on-each side’;
“and that the same are not nor is any part thereof, returned and denommated
as mineral land or. lands, por claimed as swamp lands nor is there any: home- =~
stead pre-emptlon, Stdte, or any other valid clalm to any portxon of said lands
on file or record in this office, ; :
We further certify that the foregomg hst shows an assessment of the fees
payable to us, allowed by .the Act of Congress approved . July -1, 1864; and: con-
: templated by the circular, of . mst1uct10ns dated anuary 24, 1867,. addressed
by the Comm1ss1oner of the General Land Office to ‘Registers and Receivers of.
the Umted States Land Ofﬁces .andthat ‘the ‘said ;Company have paid to the
unde1s1gned the Receiver, the full: sum. of Three hundred and three and 30/100.
Dollars, m full ‘payment and dlscharge of :said fees: [T Dt

~The rearranged list: contams the following. recital

Whereas the Northern "Pacific Rallroad Oompany has heretofore, to wit, on
the 15th day of October 1883 (1uly selected under the. dll‘eCthDS of the Secretary -
of the Inteérior, those certain tracts and parcels of land paltlcularly set forth -
and described in- Crookston Llst No, 12 filed in the. Umted States District Tand
Office at Crookston, anesota, on the 15th day of October 1883, as mdemmty
for .certain tracts and parcels of odd. numbered. sections:of land: within the
place limits of the grant to said Railroad Company, which said tlacts were re--
served, sold, granted, or otherwise _appropriated, or not. free from pre-emption
or other claims or rights, at the time the line of its road was deﬁmtely located,
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in accordance W1th the . provisions of the Act of Congress, approved July 2d

1864; and of. the Joint Resolution of Congress, approved May 81st; 1870; which
lands so ‘Selected . are on and within forty mlles of the line of the sald road S0::
deﬁmtely located. :

*And, whereas, the Secretary of the Intenor has sinee the ﬁlmg of said above
described list, further directed that said list shall be rearranged so it shall” in-
dicate the specific loss in lien ‘of which each specific selection has been made

‘Now, Therefore, to comply with the further reqmrements of the Interlor De-
paltment but not waiving or abandomng any rights or claims heretofme ac-
qu1red by virtue of its selections heretofore made under the d1rect10ns of the
Secretary  of the Interior, the said Northern Pdcific Rallroad Company has
herein des1gnated the 1ands heretofore selected as mdemmty in said Crookston
List No. 12 and no other lands, and has herem set opposite each gpecific de-
scr1pt1on of 1and so selected the description’ of the land lost from’ 1ts grant in -

; place, and in lieu of ‘which such indemnity land is selected.

The regulatmns of November 7, 187 9 (6.Copp’s Land Owner, 141),
concerning railroad selections, required the claimant to-file a list of
" its selections, which list must be carefully examined by the register
and receiver and its accuracy tested by the plats and records of their
office.” Tf found correct, they were required, upon payment of the
requisite fee, to execlte the form of certificate above set forth. The
instructions to the. reglsters and receivers further provided:

It is required that clear lists of approvals shall in every case be made out by -
you, or required of ‘the: selecting agents, affer your examination of the tracts
which you are prepared to certify, showing clearly and WlthOllt erasure the
-description of the jands and ‘the area of each tract; also the aggrega’ce area,
properly footed in-the columns, and set forth ‘in the certificate. v --

As to indemnity selections the instructions stated

’

In the adjustment of all. grants it~ consequently becomes necessary to know
“for what lands lost in place the indemnity selectmns are made, and with the
-view-to the. end you will require the compames to des1gnate the spec1ﬁc tracts
for which the lands selected are cla1med -

The unpublished circular of May - 28 1883, apparently permitted
a- grantee railroad company to make 1ndemn1ty select1ons ‘without
specifying any base therefor. This prac’mce, however, was changed
by the instructions to registers and receivers dated August 4, 1885 .
(4 L: D., 90), which prov1ded

Before admitting- rallroad indemnity selectmns in any case you w1ll requu'e :
preliminary lists to be filed specifying the partlcular deficiences. for' which
indemnity is. claimed. You will then carefully examine your records, .tract by
'tract to ascertain whether the loss to the grant actually exists as alleged You
“will admit no 1ndemn1ty selection without a proper basis therefor. - If:you are in
doubt-whether the company is entitled to indemnity: for losses claimed; you ‘will
transmit the preliminary lists to this office for instruections, and will not place
‘the selections upon record until directed so'to do. -

Where indemnity selections have heretofore been made without: spec1ﬁcat1on
of losses, you will require the companies to designate the deficiencies for whlch
such mdemmty is to be apphed before further selections are al-lowed
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Indemmty withdrawals prevmusly made for the benefit of certain
railroad and wagon road companies havmg been revoked and the
Tands restored to settlement, the Department directed. the .following
form of procedure by the cxrcular of September 6 1887 (6 L D,
131):

As'to lands covered by unapproved selectlons, apphcatlons to make ﬁhngs and
entries thereon may be recelved noted and held subject to the claim of the
company, of which clalm the apphcant must be d1st1nct1y 1nformed and memo— :
randa thereof entered upon his papers.

Whenever ‘such- apphcatxon to_file -or enter 1s presented allegmg upon suﬁi-
cient pmma facie showmg that the land is not from any canse sub,]ect to the
companys r1ght of selectlon notice thereof w1ll be g1ven to- the proper. repre—
. sentatrve of the company, “which will e allowed thlrty days. after service of said

- notice within which to present objections to the allowance of said ﬁhng or entry..

- Should the: company £ail to .respond or show ‘ecause before the district land
‘officérs why: the:application should ot be* allowed, sald apphcatlon for filing ‘or
entry will be admitted, and the selection held for cancellation; but should the
". company- appear and. show cause, .an 1nvest1gat10n will be: ordered under. the :

rules of practlce to determlne .whether said land is subJect to the right of the
“company to make seléction of the same Wthh w111 be determmed by the register :
~and receiver, subject to the right of ‘appeal in either party. :

When appeals are taken from the decision of the:régister and rece1ver to this
Office in.the class-of cases above provided: for, they will be disposed ‘of without
delay, and:if the decision should be in favor of the company, and no appeal be
taken; the land w1ll be certified to-the Secretary of the Interior for approval for
patent w1thout requiring further action on the:part of the company except the -
payment. of the required fees. . If the-decision should be adverse to the com-
pany; and no appeal be taken, the selection will, be canceled and the ﬁllng or

- entry allowed subJect to comphance with law.” :

- “In the case of Northern Pacific Rallroad Company et al v. J ohn 0.
Mlller, de01ded July 1, 1890 (11 L D. 1), the Department sa1d at—
- page 2

The loss to! its grant in’ the manner prescmbed of a tract or-tracts of land .

':correspondlng to ‘those .which it clalms as: 1ndemn1ty is, under the stated: pro- - s

visions of its ‘grant, an essentlal to the right of the. company 10 50 select,

_ That such Iosses should first ' be shown to the satlsfactlon of the land depart—
‘ment, . is obvious, for - otherwise thé’ indemnity’ claimed’ therefor ‘cotld not
properly be selected under the “ direction of the’Secretary of the Interlor ? orin
other Words, in accordance with-the act of 1864, supra. :

v ‘In the same- case upon review- (11 L D , 428), dec1ded November 13,
‘ '1890 it was said, at page 429: : k ‘
Wh1le as hetween the. government and the company, the practlcal effect would ‘
be.the same, Where indemnity. was allowed in bulk for.an equivalent quantlty
of land lost.in: place, as. where indemnity: was allowed tract for tract, yet the
individual rights of the settler can only be: ascertamed and- protected by the"
" latter mode.. - : e EEE L
"The ruling in the Mlller case wag the ﬁrst spec1ﬁc requlrement that
the selected and base lands should be set forth tract for tract. ‘
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, In Northern Pacific Rallroad Company v. Wolfe (28 L D., 298)
1t was held that an application to make entry of land embraced'
“within a prima facie valid railroad indemnity selection’ was properlv
rejected, and that the applicant gained nothing by an ‘appeal from
- such rejection.. In Falje ». Moe (28 L. D., 871), it was held that an

“ " -application: to enter lands included Wlthm a pending railroad in- -

_ demnity selectton made in accordance - with -departmental rulings
‘then in force conferred no rights upon the applicant under the circu- - -
--lar of September 6, 1887, supra, where he did not attack the validity

of such selection, and that no rights were gained by an appeal from - '

a re]ectlon of an apphcatlon so presented.: 3 o
. From the above résumé of the Department’s regulatlons and ad-

B ]udlcatlons concerning railroad, indemnity selections it can not be

questioned that the original. mdemmty selection in this case ‘was in
‘conformity with the existing departmental -regulations, and segre-_
. gated the land. The circular of September. 6, 1887, was enacted:in

- view of the situation creeted by the practice of makmg unauthorized - -
o W1thdra,wals of land within indemnity limits. =TIt simply permitted

~ an application to enter lands covered by a pendmg indemnity - selec-
tion ‘to-be filed. where accompanied by a challengé to-the validity of”
the selection, the. 1ndemn1ty selectlon st111 oﬂermg a bar to all other '
. forms of application. ,

A railroad indemnity- selection, presented in. accordance Wlth de- -
pa1tmental regulations and accepted and recogmzed by the local
- officers, segregates the land covered thereby, during its pendency,
~ from other application or: entry. ' (See Santa Fe Pacific Railroad.
Company, 33 L. D., 161; Holt ». Murphy, 207 U. 8., 407; Weyer- ‘
-~ haeuser . ‘Hoyt, 219 U. S 380.). The tracts here 1nvolved ‘there-
fore, were.not undlsposed land of the United States” within the
meaning of the act of August 8, 1892, supra, and did not fall within:
‘the grant to the State of Mlnnesota made by that act. The fact that,
the selection was Tater canceled did not cause the grant to attach, but:.
" the land became . pubhc -domain, sub]ect to dlsposmon under the.

proper:law: (Andrew J. Blllen, supra). EER

This ¢onclusion ‘is- also in: harmony with the leglslatlve hlstory
‘of L. R. 222, 52d Congress, which became the act of August 8, 1892.
“The House Commlttee on Pubhc Lands reported (House Report 694,
‘52d Congress, 1st. Sessmn) ’ RO : _ L

The. followmg are’ the facts upon” Wthh “the commlttee bases 1ts recomj
mendation: :

(1) This- park in questlon was authorlzed by an act of the 1eg1$1ature of :
: the State of anesota passed and approved A, D, 1891.

(2)-.The Oreneral purpose ‘of said act would ‘seem’ to be to preserve agfar .
-a§ possible the:forest area-at the head-waters of the MlSSISSlppl Rlver from L

o destructlon and- create @ forest: park L remi v ST
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(8) The area wuthorized comprises about 20,000 acres; about 3,000 belonging
to railroad companies; about 1,500 to the Siate; about 10,000 to prwate in- -
dividuals, and about 4,000 belonging to the United Stafes.. :
*The lands are situated around: and embrace Lake Itasca and a number of :
small - lakes and streams constituting the sources of the Mississippi: River in
"~ the State of Minnesota. The only land of. any real” value has already been
taken by private individuals, and that remaining; the title of which s n the
United States, is of wery little value.” o

‘The State has already: acqmred title :fo the londs owned by the railroads
Jor a merely nominal St and 18 ramdly acqmrmy the title to that. owned by’

private Andividuals. .
Your committee aré of. oplmon that the purpose of the legislature of Mm-n
nesota was a laudable one and should be. encouraged We would therefore

recommend that the bill pass.

“The report clearly indicates that the purpose of the law was to
grant to the State of Minnesota merely the 4,000 acres of unappro-
priated public lands, and to except from the grant lands alreadyf
“taken” by private individuals or railroad companies.: -

The action of tlhie Commissioner in dismissing the State’s’ protest
was correct, and-the Immigration Land Company’s purchase should
~ be approved, in the absence of other ob]ectlon ‘
‘ The de(31s10n of the Comm1ss1oner 1s accordmgly aiﬁrmed

STATE OF MINNESOTA v. IMMIGRATION I.AND CO

Motron for rehearlng of the Department’s de01s1on of June 29, '
1916,. 46-L.. D.,-7, -denied . by First Ass1stant Secretary Vogelsang, N
.September 30 1916 -

FRIEDRIGH v. DUCEPT AR i
. LRt Decided»ﬁFebrua/ry» 38, 1917, '

) TURTLE ‘MoOUNTAIN INDIANS———ALLOTMENT SELECTION—SEGREGATIVE: EFFECT.
The ﬁhng of a Turtle’ Mountain Indian selection, accompamed by the 1equ1red :
- certificate of the Indian agent or-Indian Office as to ‘the qualifications of
- the applicant (see Department instructions of August 2, 1915 -in 44 L D
229), segregates the land .from: other. disposition. ; ;
CERTIFICATE oF INDIAN AGENT—-PRESUMPTION. WHEN NoT FOUND e
When the contrary is'not-shown, it will be assumed that there has been com-
pliance with the requirement. that-the Indian agent or the Indran Office’™
. shall furnish a certificate that the Turile Mountain - .applicant . is entltled
to allotment. ' . ;
DEPARTMENT,. INSTRUCTIONS OF AUeUsT 2, 1915,
Under Department instructions -of August-2, 1915 (44 L. D 229) hke segre-'.:
. gative effect is given to-allotment selections on the public doma;n ander
..the fourth section of the General Allotment act of February 8, 1887 (24
- Stat 888), as is given under the Turtle Mountain Indian Act of April-21,.

1904 (32 Stat., 189 194),

e
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HOMDSTEAD APPLICATION IN CONFLICT WITH INDIAN ALLOTMENT SELEGTION-—--—
. B¥FECT: oF CANCELLATION OF  SELECTION. : :
A homestead apphcatmn for land segregated by an Indian allotment selec-
tlon, and. rejected. for that. reason, has no further.vitality, and a later
.. determination” that the Ind1an was: not qualified to take the allotment will
' not rehabilitate the homestead apphcatlon, although the land becomes
“again- subject'to entry. ; :

VOGELSANG, First Asswmfnt Secretm'y

Minnie Friedrich appealed from Comrmssmners dec1s1on of May -

9, 1916, re]ectlng her homestead application for the NE. 1, Sec. 28,
T 35 N R. 56 E., M. M. Glasgow, Montana, because of conflict w1th‘
Indian allotment selectmn made under the Turtle Mountam act of
April 21, 1904 (33 Stat 189 194), in the name of W1lllam Francis
Ducept.

February 25, 1910 Henry Ducept ﬁled allotment appllcatlon 08241
for his. minor ch1ld the said William Francis Ducept, which was
suspended for nonnnneral affidavit. - Nothing further is shown upon
~ the records of the local land .office as to said application, and the
same, with eccompanymg papers, appears’to have been Tost. .

September 21, 1915, Minnie Friedrich filed homestead appllcatmn
for the land in questlon, ‘which- was suspended by the local land
officers the day it was filed because of conflict with Indian allotment
- application 08241, and was rejected by said oﬂicers December 8, 1915,
Appeal was taken by the homestead apphcant to the General Land
Office from this re]ectlon December 8, 1915. :

Nothmg further appears ‘to have been done 1n respect to . the
Ind1an allotment application until ‘November 3, 19185, When, in
response to inqguiry :of October 15, 1915, the General Land Office
.advised the local land officers that no such application had been
received in that office. -Upon request for instructions by such oﬂicers,..u ‘
- the General Land Oﬂice required the filing of a certificate from the. .
v .Turtle ‘Mountain superlntendent showing the, quallﬁcatlons of the.:

’m1nor ch11d William Franms Ducept, to take an ‘allotment under .

the act of April: 21, 1904, and nonmineral aﬁidawt covering the NE.
-} of Section 28, T. 35 N., R. 56 E., and a new. allotment application
S on behalf of said child in lieu of the one lost. This requirement
was fulfilled, and the supermtendent’s certificate and the nonmineral
affidavit were both filed December 3, 1915. The cert1ﬁcate is dated. -

- December 1, 1915, and the affidavit August 3, 1910, showing as to-

the. latter that some - ‘attempt. must have been made to.comply with

the rule laid upon Henry . Ducept as to the ﬁlmg of such: affidavit. .

The new allotment application in-lieu of the original one that- was .

lost was filed February 14, 1916, ‘and was executed by:. Vlrglma,.: :

Ducept as héad of famﬂy on behalf of her ‘minor-child, W1ll1am o
Francis Ducept. .= = -
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May 3, 1916 the General Land Olﬁce (1t appearmg that said

minor chlld was born in 1907) held. the allotment application in his' R
behalf for re]ectlon, in view of" Departmental decision of January - -

15, 1916, in the case of Voigt v. Bruce (44 L. D., 524), that a child -
' born after October 8, 1904, the, ‘date the Turtle Mountain act of
~ April 21, 1904, was rat1ﬁed by the Indums, is not entitled to allot- :
-ment thereunder on the public domain, - _
May 9, 1916, the’ ‘General Land Office rendered decision on Mmme

. F r1edr1ch’s appeal sustammg the ‘action of the local officers in re-

jecting her homestead application for conflict with the Indlan allot-
ment. selection.” That office found that:- with the selectmn was filed
the certificate’ of the Indian- superlntendent that-the allottee. was -
qualified to make an allotment on the public domain under the ‘act
of April o1, 1904; that under Departmental 1nstruct10ns of August
2, 1915 (44 L D., 229), said. selection segregated the land; and that =
A sa1d land was therefore ‘not_subject to entry at the tnne Minnie -
‘. Friedvich filed her. applloatmn Her appeal from said decision = -
of the General Land Office - brings the case before the Department _’
It must be assumed, the contrary. not appearing, that the allot-f
ment application filed by Henry Ducept, February 25, 1910, for his
. 1hinor child, ‘William ‘Francis Ducept was accompanled by a cer-
: t1ﬁcate from the Indlan agent ‘that the said child was an Indian
* entitled to an allotment under the act of April 21, 1904, as it was
the uniform pract1ce to requ1re such certificate W1th all Thurtle -
Mountain apphcatmns The only - purpose of requiring a new appli-
cation ‘to be filed was to replace the one lost, which did not affect

the ‘segregative eﬂ?ect of the original apphcatmn 48 shown upon .

‘the records 6f the local land office. The filing of & Turtle Mountam;
- »selectlon, _accompamed by the required certificate of the Indian

) agent or Indian Office as to the quahﬁeatmns of the a,pphcant has - :

:always been regarded as seoregatmg the land from other d1spos1—_

tion. Departmental instructions of August 92,1915 (44 L. D. , 229,

- but make’ appllcable the same- prln(:lple to allotments on the: publle.: v
“domain “under the - fourth section of the general allotment act of -

' ’February 8, 1887. 'The fact that the Indlan allotment apphcatlon
herein- must be ‘canceled under a changed construction of the Turtle -

,Mountam act of April 21, 1904, by decision in the case of Vo1gt R
~ Btuce, can make 1o dnTerence Regardless of the fact that the
Indian allotment appllcatlon must now be’ canceled, such applica-
tion or select1on, béing at the time complete, except as to a minor
curable’ omission, under the rule in force at the time as well as since.
the Vo1gt . Briuice-decision, had the effect of segregating the land.

That decision “was' rendered long after the ﬁhng of Minnie Fried- L

v _rlch’s homestead apphcatlon Hence the action -of the loeal:land'f :
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ofﬁcers and  the General Land Oﬁ‘ice in rejecting said homestead
apphcatlon for conflict: was: proper and is hereby affirmed.

. There would seem to be no reason why, pon the cancellation of the
Indian allotment application and in-the absence of adverse claim or
other: valid objection; Minnie:Friedrich should not be:permitted to
file new homestead application for the land involved or refile her
- 0r1g1na1 application as of the date the Indian allotment apphcatlon

is canceled upon the records of the local ofﬁce :

HENRY HILDRETH (On Rehearing).
‘ DecidédFébruwy 5, 1917,

WITHDRAWAL—PETROLEUM RESERVE—LANDS EXCEPTED. :

Nonmineral lands embraced within a lawful desert- land entry. duly malntained
and subsequently included, within the houndaries of a petroleum reserve are’
excepted from the operatlon of the. Wlthdrawal by -the act of June 25 1910
(86 Stat 847).

PROOF As TO CHARAOTEB OF LANDS—UNRESTRICTED PATENT.
‘Where there is no evidence of allegation that af the date of ﬁnal proof and
- payment- the land: was mineral in character, and where there . is nothmg
-, before the Department warranting further investigation-as to the character
_-of the land, unrestricted:patent will issue notwithstanding the fact that the
~..-land is Wlthm the exterior hmlts of a withdrawal made after desert entry.

YPRIOR DEcisToN VACATED )
Henry Hildreth, 45 L. D 464 vacated

. VOGELSANG, Fzrst Asszstant Sem’emry
This is a motion for rehearing, by Henry Hlldreth in the matter of
Departmental decision of August 31,1916 sustalnlng the action of the
Commissioner: of the General Land Ofﬁce, dated February 29, 1916,
denymg his application for classification as nonmineral the land em-
braced in his desert land entry 01995, for the NW. %, Sec. 18, T. 27 S.,
R. 23 E., M. D. M., Visalia land dlstrlct Ca,hfornla
The - desert land entry in this case was made November 3 1909
The lands were thereafter withdrawn, under the act of June 25 1910~
(36, Stat. 847), and by Executive order of September 14, 1911, were -
included in petroleum reserve No. 23. On May 6,1913, Hlldreth sub-
mitted final proof, which was accepted as showmg suﬂi(uent compli-
ance with the desert Iand law. ‘On Séptember 16, 1915, the entryman
apphed to have the lands. clasmﬁed as nonoil and nongas-beaung
This application was denied by the Commlssmner, February 29,1916,
and the entryman was allowed to apply for a hearing, at Wthh the '
burden of proof was to be placed upon him to show that.the land is
.- not oil and gas-bearing in character. Upon a_ppeal thls action was-
- affirmed by the Department August 31, 1916..

4587° —17———v0L 46-——2
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. The entryman has now filed a motmn for rehearmg, Wlth an appli-
* cation for the issuance of an unrestricted patent, in which reference
is. made to the case of Fritz Hilmer, involving Lander; Wyommg, :
‘homestead entry 0571, decided by the Department July 26, 1916, in
which it was found that the land was not mineral in: character and
" that the entryman was entitled to an unrestricted patent.:

 In his application for reclassification the- entryman in this case -
alleged in support of his contention that: the.land is nonmineral in
character, that a well bored by the Union Oil Company four miles
west of the land to a-depth of 4,000 feet had been abandoned without
finding oil; that a well 1} miles north of the land was bored to the
depth of 1 OOO feet and that no mineral was discovered; that a well,
bored in sectlon 6 of the same township, to a depth of 1,800 feet,
‘failed to disclose any valuable mineral; that other wells bored m'
‘sections 9 and 16 of said township had failed to develop mineral.
There was also submitted with" this apphcatlon an ‘affidavit of
Paul M. Paine, an engineer in oil- mlnmg operations, of wide expe-
~ rience, to the effect that wells drilled in the vicinity of the lands
_had been carefully watched by him.. and that such wells had not
* disclosed - the presence of oil or gas, and that from. surrounding -
" developments he was satisfied that the land involved contains no oil,
‘gas or- other valuable minerals. This" showmg was referred to
the Geological Survey, which reported. to the Commissioner that

- the same was not stufficient to prove the nonoil character of the land.

On August 81, 1914, F. Oskar Martin, a mineral inspector of the
 (eneral - Land Oﬂ"lce, submitted a report to" the effect  that the
claimant had comphed with the desert land:law and that the land
was nonmineral in character. This report was based upon what
appears to have been a very careful field investigation and is pred-
icated upon a detailed statement as to the geological conditions
existing within the area. The report also contains the fo]lowmg
statement: : ] B L ’ o

When the first oil development started in the Lost Hills Dlstmct in the
early part of 1911, T concluded after a field examination that petroleum might
- be found within an: economic depth and beyond the-then existing petroleum
“reserve, and I therefore recommended, on July 27, 1911, that-additional lands
to the southeast of the existing reserve be withdrawn, This recommendation
was approved but the U. 8. Geological Survey- enlarged and added more lands,
among - them this entry in question, to the 1eserve as recommended by “me,
- and the so enlarged reserve was promulgated by Executwe order of September )
14, 1911, : : : o

This report was referred to the D1rector of the Geologlcal Survey,
‘ Who, on August 23, 1915, rephed as follows:

The information at. hand, inéluding’ that submltted by Voul oﬁ‘ice, has been
considered but is not conclusive that the land which is . included in. an out-
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standing petroleum 'withdraWal is nonmineral in-.character.. There is nothing
in the Survey records to indicate that at date of entry the entryman should. "
“have known of the possmle mineral character of the land, and at: date of final
proof the outstanding withdrawal séems to have constltuted the only notlce'
to: the entryman of possible mmeral character. -

“The lands here involved were Wlthdrawn under act of June 25
1910 (86 Stat. 847), Whlch prov1des k

‘That there shall be excepted“from the force and effect of any Wlthdrawal
made under- the.provisions: of this act all lands which are, on the date of such
withdrawal, embraced in any lawful ‘homestead or desert land entry theretofore
made; or-upon which any ‘valid settlement has been made and. is at said- date
being mamtalned and perfected pursuant to law.

The act of July 17,1914 (38 Stat. 509), permits agricultural entry
of lands: W1thdrawn, classified, or reported as- contammg 011 and
- certain other mlnerals, and provides:

. That nothmg herem contained shall be held to deny or abridge the rlght to
present and have prompt consideration of applications to locate, select, enter,
or purchase, under the land laws of the United States, lands which have been
withdrawn. or: classified as phosphate, nitrate, potash, oil, ‘gas, ‘or asphaltic
mineral lands, with. a.view of disproving such classification and securing patent
without reservation, nor shall persons who have located, selected, “entered,. or
purchased lands subsequently Wlthdrawn, or -classified . as Valuable for said
mineral dep051ts, be debarred from the pnvﬂege of showing, at any time before
“final entry, purchase, or approval of selectmn or location, that the lands entered
selected, or located are in fact nonmineral ‘in’ chalacter

Paragraph 11 of the regulatlons under this act (44 L D 82)
prowdes o _ , »

A Wlthdrawal or class1ﬁcat10n W111 be: deemed pmma facie ev1denee of the
character 'of the land covered thereby for the purposes of this act. ‘Where any
nonmineral application to select, locate, enter, or-purchase has preceded the
withdrawal or classification and is ‘incpmplete and :unperfected ‘at 'such ‘date,
the claimant,'not then having obtained a. vested right in the land, must take
patent with a reservation or sustain the burden of showing at a _hearing,_:‘ if one
be- ordered, that the land is-in fact nonmineral in.character and therefore
erroneously classified or not of the character intended to be included in the’
s withdrawal. .

" Therefore where 1a,nd has been w1thdrawn or class1ﬁed upon: data,
mdlcatmg that it is mineral in character and the Government con-
tinues to assert that it does'in fact contain valuablé mineral deposits;
an applicant who seeks to have such land declared to be nonmineral
" must sustain the burden of proof at s hearing had for the determina-
tion of that question. The case under consideration does not, how-
ever, occupy such a status.  The entry was made long prior to the
‘petroleum withdrawal. The act of June 25, 1910, supre, under which
the withdrawal was made, expressly excepted from the operation of
the withdrawal lands embraced in any lawful desert-land entry there- -
tofore made, Where entryman should: contmue to comply with the
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law. It appears from the record that Hildreth did continue to ‘com:
ply with the law;.that he has made the nécessary expenditures, sub-.
mitted proof thereof reclaimed the area prescribed. by the desert-
land 1aws, and otherwise fully complied with those statutes. . There-
fore, the withdrawal has, under the express terms of the act, failed
to attach to the land embraced in. his said entry, if the lands be of
the character subject to acquisition under the desert-land laws.

If prior to final proof-and payment a. dlscovery of valuable mineral
had been made upon the land, entryman would, irrespective of the
withdrawal, and of the act of June 25, 1910, supra, upon. proof of
the fact, have suffered the cancellation of his entry, unless he came
within and accepted the remedial provxslons of the act of July 17,
1914 (38 Stat., 509). Such is not the fact in this case. As herein-
before related, not only is there no discovery or allegation of dis-
covery of mlneral ‘upon this land, but the Geological Survey reports
that at time of final proof there was no evidence of its mineral char-
acter, unless the mere withdrawal constituted notice of that fact. = A
special agent of the General Land Office reports that the land is non-
mineral in character. - Both of these reports were made subsequent to
the withdrawal and the submission of final proof. The case therefore
does not fall within the rule and practice governmg the discovery of
mineral upon, lands prior to final proof nor is it analogous to entries
made upon withdrawn lands. It is an entry upon nonmineral lands
and excepted from the withdrawal by the express terms of the. said
act of June 25, 1910. Therefore, in view of the foregoing, and basing
the decision wholly upon the facts and circumstances of this case, it
is held that the entryman is entltled to an unrestrlcted pa,tent for the
land entered. . -

. The motion for rehearmg is granted, pI’lOI‘ Departmental de01s10n
vacated and.the case returned to the Genera,l La,nd OﬂEice for appro-
prlate actmn _ ,
J' B. NICHOLS AND CY SMITH (On Reheanng')

Demded February 6, 1917.

MINING T.OCATIONS "IN NATIONAL FORESTS——JURISDICTION o7 LAND DEPARTMENT.

The land department has full autliority to inquire’ into-and determine the

_validity of mining locations in - National TForests, ' notwithstanding the
_locators have not apphed for patent - .

DECISION REAFFIEMED.
~“Rule announced in case of H: H. Yard et aZ 38 L D 59, reaﬂ‘irmed

VOGELSANG, First Asszstomt Secretcwy :
The Solicitor for the Department of Agmculture tlmely served and
filed a motion for rehearing in this case, involying the Meadow Nos.

N
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1 and 2 placer mining claims, covering 820 acres within the Wallowa,
National Forest ‘in. Townships:5- and 6 S R 43 E W. M La
Grande land district, Oregon.

In unreported Departmental decision of October 24, 1913 [E'm parte
J. B. Nichols and Cy Smith]; it - was held, that, as between the Gov- -

ernment and the claimants; the courts and not the:land department o

‘had exclusive jurisdiction to inquire into and deterinine the validity
of a mere mining location.  The decision in the case of H. . Yard:
(38 L. D., 59), and all others of like import were expressly ‘O’Verruled.
The Government ‘proceeding herein was ordered dismissed.

~ Because of the gravity of the matter and ‘the pendency in the_k* L
Federal courts of ecertain, cases touchmg the, ]urlsdletlonal question, - -
it has not been deemed advisable heretofore to act upon the pending -

motion.. The Department.of Agmculture has lately pointed out that .
in two cases the Federal courts have declined to interfere with pro-
ceedings pending before the land department aﬂ’ectmg mmmg loca-
tions, and has urged that public interest would. seem.to requ1re that
action be taken. The. suggestion made is persuasive. . :
The Department has had its attention sharply directed to the im-
portance of the question presentéd. Tt ‘has again reviewed the
fundamental basis for support of:its jurisdiction. By specific statu-
tory provisions: contained in Sections 441, 453 and 2478; Revised
Statutes, the Secretary of the Interior ‘and the Comnussmner of ‘the
General Land Office are vested with power and authority to execute
and enforce all of the public land laws, including. those relatlng to
mines.  When the administration of the national forests was trans-
ferred to the Department of Agriculture by ‘the act of February 1, _
1905 (83 Stat., 628), Congress’ provided that the Secretary of that
Department should execute or cause to be executed all iaws affecting
the public.lands within the natlonal forests, “ excepting such laws as:
- affect the surveying, prospectmg, locating, appropriating; entering,
'~ relinquishing, reconveying; certifying, or patentmg of any of such
lands.” This was an explicit Congressional announcement that all -
those laws covering prospecting,. locating and appropriating areas
- within the forests should contmue to be executed as theretofore by
the Interior Department.- '
In the case of Low et al. v. Katalla Company (4:0 L. D. 534), where
the question was presented as to whether an issue as to the character
of land was for the courts in Alaska or for the land department to
determine, it was held (Syllabus) o
The’ Jurlsdlctwn of the land department in all matters 1nv01v1ng the dlsposmonf.
of the publie domain: is plenary and exclusive exeept Where spec1ﬁc legislation’

has made the adJudlcatlon oflocal tribunals: auxiliary to.the proceedmgs before
the land department connected with the acquisition.of title. - :
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‘This principle with respect to Alaska has been sustained by ‘the’
courts in the cases of Nelson ». Brownell (193 Fed., 641) and Lass]ey
».‘Brownell (199 Fed., 772). :

" The United States Supreme Court has on numerous occasions
commented upon the peculiar functions of- the land department
The following excerpts from its opinions are app0s1te' ; s

“The Constitution of the United States declares. that Congress shall have power
to.dispose of and make all needful rules and regulations respecting the territory-
and. other property belonging to .the United : States. Under : this provisidn the
sale of the public lands was placed by statute under the.control of the Sec1etary.'
of ‘the Interlor To aid h1m in the performance of th1s duty, a bureau was
created at the head of Which is-the Commissioner-of the General Land Office,
with* ‘many subordinates. 'I‘o them, as a special. tr1buna1 Gongress confided the’
executlon of the:laws which regulate the surveymg, the selhng, and the general' g
eare’ of these lands: .

Congress has also enacted a system of . laws by Whlch rlghts to these 1ands
may be. acqulred and the title of the, .government conveyed to the.citizen. This

court has ‘with a strong hand upheld the doctrlne that, S0 long as the legal tltle C

to these lands remained in the United States, and the proceedings for acqulrmg :
(it were as yet in fierd, the courts would not ‘interfere 'to ‘control the: exerc1se of‘
" the : power: thi1s -vested in.that: tribunal..- To that doctrine’ We - stilk adhere ;

[United States . Schurz, 102:U. 8., 378,.395.1" ; . ;

The public' domain: is held by the Government as: part of its trust The Gov-:
" ernment is charged with the duty and clothed with the: power to protect ‘it from
trespass and unlawful approprratlon, and under certain . c1rcumstances to.

invest the 1nd1v1dua1 c1tlzen with the sole possession of. the. title Wthh “had. till- -

then been common, to:all the ‘people as the beneficiaries of the trust [Unlted
States v. Beebe, 127 U. 8, 338 342] ; v o ‘

There can be as We thlnk no doubt that the general admlmstratlon of the.
forest reserve act; and also the determmatlon of the various gquestions which'
may arige thereunder before the issuing of any patent for.the selected lands,“
are vested in the Land Department. The statute of 1897 does not m terms
refer any- question that might arise under. it.to that department, but thé sub-
Ject matter of that act.relates. to the: rehnqulshment of land’ in the. various:
. forest reservatmns ‘to the United States, and to the selection of lands, in, lieu.
- thereof, from. the public lands of the United St_at_es and 'the administration of
the act’is to be governed by the general system adopted by the: United .States
for’ the administration ‘of the laws Tegarding its public'lands, Unless taken
away by some affirmative. provision of law, the Land Department has juiis-
diction over the subject. Catholic Bishop ». Gibbons, 158 U.: 8.-155, 166, 167;
f'here. is no;such law.. [Cosmos Co. v. Gray Eagle Co., 190.T. 8. 301, 308,]

‘As'is said in Knight v.-United States Land Association, 142 U. 8.-161% "

“The Secretary is the guardian of the people of the United States over the
pubhc lands. - The obligations of his oath -of office oblige.him to see:that the law :
is carried out, and that none of the pubhc domain is wasted or is drsposed of
to a party not entitled to it. He represents the Government which' is a party
in‘interest in every case 1nvolv1ng the surveymg and dlsposal of the pubhc :
lands.””’ :

Congress has constltuted thé Land Department under ‘the supe1v1sron and
control of the Secretary of the Interior, a special tribunal with judicial func-
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. tions, to which'is confided the execition of the laws which regulate the purchase, ;
" selling and care and disposition of the publlc lands: [Rlve1s1de 011 Co. v. Hitch-
cock,, 190 U 8. 3186, 824.] :

-But What we do afirm and reitérate is that power’is vested in ‘the Depart-
ments-to; determine: all questions of equitable right or title; upon proper :notice
to the parties interested, and that the courts. must, as a.general rule, be resorted
to only when the legal title has passed from ‘the Government. When it ‘has g0
passed the litigation will proceed, as it venerally ought to proceed, in the loecality
whére the: property is situate,iand not here; where the administrative functions
of the Government arecarried;on, [Brown [N I—I1tchcock 173 U. 8. 473 478]

In nght 'u Umted States Land Assoc1at10n, 142 U. S 161 the superv1sory‘ :

'power of the, Secretary of the Intermr over, all matters relatlng to the sale and.
dlspos1t1on of the pubhc lands, the surveying of private land claims.and the:
1ssu1ng of. patents thereon, and the administration of the trusts devolvmg upon
the government by reason of the laws of: Congless or under treaty stipulations,
respeotmg the ‘public, domam was fully cons1dered and numerous authorities
eited. It Was declared by Mr Justice Lamar, speakmg for the court, that the.
Secretary was elothed w1th plenary authority as the supervising agent ‘of the.
government to do. Justlce to. all clalmants, .and to preserve the rights of-the

‘people of the Umted States ‘and that he could exercise such supervision: by
direct orders or by review on. appeal and in the absence of statutory direction,
prescrlbe -the mode in wh1ch it could be exerc1sed by such rules and regulatlons
as-he’ nnght adopt [McDa1d . Oklahoma ex 'rel Smlth 150 U S 209, 215]

It has undoubtedly heen aﬁirmed over and over agam that in the admlmstra-
tion of the public land system of:the’ United: States questions of fact are for. the’
cons1delat10n and: judgment. of; the Land Department and that its Judgment
thereon. is ﬁnal ‘Whether, for: 1nstance, -a.certain-tract is swamp land or not,:
saline. land .or :not, mineral-land’or not, presents a question of fact ot resting-
on: record :dependent:on. cral testlmony, and it.cannot be doubted that the.de-:
c1s1on of the Land -Department; one:way: or the other, in reference to these ques-:
tions is. conclusive' and :not_open to relitigation-in ‘the courts, except in: those -
cases of fraud, ete., which permit. any: determination to be reesamined: - [Bur-.i
fenmng . Ch1cavo, St Paul &e. Ry, 163 U. S 321 323.1 :

"The above author1t1es, whﬂe announcmg the general ]ur1sd1ct1on of
the land department do'not, go to the premse question of its author--
ity over a mere mining location. This point is referred to in the case
of Chpper Mining Company v: Ely Mining and Land Co, 194 1. 8.,
9920:" That case-involved an‘adverse suit by prior placer clalmants, ‘
whose apphcatmn for patent had been rejected, agalnst junior lode
applicants, and the court; in the course of its oplmon, used the fol-
lowing language, pages 223—234 ‘

Undoubtedly, when ‘the Department reJected the apphcatlon for a patent -it
could have gone further and-set aside the placer location and-it can now, by -

direct:proceedings upon Il()tlce ‘set it aside and restore the land to the publie -
demain,: But ithas not" doneiso;. and  therefore it is useless to cons1der What’
mghts other partles mlght then have ; :

The land office’ may - yet decide’ agalnst the validity of the lode ‘locations
and deay all ¢laims’ of -the locators thereto. So also it ‘may - decide agamst .

L
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the placer 1ocat1on and set 1t aside and.in that event all r1ghts restmg upon
such locanon W1ll fall with it.- : : L

The case of Cameron v. Weedin et al., 226 Fed., 44, ‘was one in’
which a bill for 1n]unct1on to restrain the local officers from :proceed-
ing-against certain: rnmlng ‘claims- was filed by Cameron. : District:

- Judge Sawtelle, in his opinion, rendered’ September 4, 1915 makes the
followmg statements* o

The first question, therefore, to be cons1de1ed, is: whether th1s court has
Jjurisdiction-of the cause. . It seems to me that this question must be answered
-in_the negative.  In the recent case of Plested: v. Abbey, 228 U. S, 42, 33 Sup.
Ct. “503, 57 L. Bd. 724; which Was a suit agdinst the Tegister ‘and 1ece1ver of
the loeal land office of the Umted States at- Pueblo, Colo ‘and in Wthh plam-
tiffs sought mJunctwe relief’ against said land officers, restramlng them” from:
carrying out the orders of the’ Secretary of the Intérior and . the Comnnssmner
..of the 'General Land Oﬁice, as§ in the case at: bar, it was' strenuously lHSlSted
that: the register and recewer ‘were acting beyond and’ contrary to.‘thé- law,
and that being outside of ‘the pale ‘of* the law, they were not: entltled to its

- protection, even though the rule exists that they should not be 1nterfered w1th
by: the’ courts when exercising their official functions within the law. In’ that
case ‘the ercu1t Oourt entered a decree sustammg a demurrer to the b111 and”
d1sm1Sa1ng the cause for want of Jurlsdlctmn ’

The court then proceeds to quote. from the declslon of the C1rcu1t
Court and the opinion of the United States Supreme Court in the
case 01ted and continues:: L L

It is c1a1med by: plaintiff that ‘the ease’ Just quoted involved the rlght under
the laws of the United States to-purchase coal lands belonging- to  the Untted
States, and that ‘therefore the “decision in: that' case’ shiould ‘not ‘be -followed
in ‘cases. wheére rlghts are initiated and possession. héld under and- by" virtue -
of the ‘laws of the Umted States relating’to the location and possession:-of -
unpatented mining:claims, I am of ‘opinion that no such dxstmctmn éan fairly
be drawn; and that the principle announced in ‘that case is equally controlling
in cases arising under the mining laws. The-language of the court is‘clear and -
positive, and is: in terms which- admit of no exceptions or quahﬁcations, and it
would seem a waste of timie and labor to review or collate the dec1smns in whlch
the questxons hére ‘involved have been discussed; especxally in’ view‘of the fact
that they have .been so.carefully selected by: the :Chief Justice and. are: ‘to be
found in ‘the opinion of the Supreme Court in the Plested Case; supra: :

Counsel. for plaintiff have called my: attentmn to the. case .of Ex parte: -
NlChOlS and Smith, recently de<31ded by the Asswtant Secretary of the Intermr, .
now pending on rehearing. In that case the prevmus decxslon in the Yard
Case, 38 Land Dec, ‘Dept. Int. 59, was ovenuled and it was ‘there held that the
Land Department was without jurisdiction in‘inguiries of theé. character now':
under consideration by the local officers, and that the courts: have the-exclusive
Jjurisdiction to determine:the.right of possession to an unpatented mining._claim.~ ;
Eutertaining, as I:do, the opinion that this court has no. jurisdiction.to award-

. the relief prayed, I deem it unnecessary in this opinion to enter into a.discussion:
of that case, or to express any opinion with reference thereto..- :

The motion to dlsmlss lS hereby sustalned and: the clerk 1s dlrected to enter

mlssmg the bill for want of Jurlsdlctmn
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In the recent case of Lane v. Cameron, decided: by the: Court of
Appeals of the District of Columbia- on November 14, 1916 (44 Wash.:
Law Rep., 743), this. questlon of jurisdiction was the main. issue pre-
sented.. The court’s opinion-in that.case concludes as follows:

Tt is apparent therefore, that unless the’ Land Depaltment of the Govern—'
ment; to which and to which alone has been entrusted the authonty and duty -
of representing and’ protecting the’ pubhc mterests 1n ‘these matters, is author-
- ized fo-inquire into the good falth of these clalms the pubhc mterest may suffer.

The “jurisdiction of the Departmcnt to make such an -inquiry” should' this
appellee ask for.a patent 1s S not denled The questlon of Juusdlctlon, there-
fore; is dependent upon his will,. If-he conceives it to be to his interest to obtain
a - patent; jurisdiction ‘will' be” conferred upon the Department. to determine
the character of the land embraced within: these entr1es but, if he elects not
to. apply . for a patent the: Department even if: convmced that the character
of the land is ‘nonmineral, must pérmit him to occupy it to the exclusion. of
. the -publie. This is a startling contention to press in & court of ‘equity, and’
its fallacy is-clearly apparent when we ' come to-consider: thit the ‘administra-
" tion of ‘the public land system: was entrusted’ exclusively ‘to the Land Depart-.
ment that the public interest might. be protected . at all times, :

"But, says the appellee, it is open.to the Tand Department to mstltute a
court proceedmv to have determined. his .rights: The Department very natu-
rally answers. this contention by pointing out that under such a xproceedlng the .
court would.be without jurisdiction to pass ‘upon.the ‘fundamental question:
1nvolved namely; that of.the character:of the land. That guestion, as we have
seen, has.been held for the exclusive. determination: of the ‘Department, and
should the Department 1nst1tute a court proceeding Wlthout first. baving. deter-
mined- it, there Would ‘be nothmg upon Wh1ch to pass 4 Judgment We are
clearly of opinion that th1s contention of appellee is unsound.

Hardin o. Jordan, 140 U: S. 871, and Noble . Union’ River Loggmg Co., 147'
U.:8:.165, are not in. conflict: with our conclusion: that .the Department has'.
jurisdiction. to inquire into the character of theland here involved, for:in those
. cases there had been final action by the Department and,-hence," attempts to
resume - a jurisdiction - wholly lost Were abortive. In the present case, the -
legal tltle to the land embraced ‘within these entries ‘still is " in the United

States, and the questlon asto the character of that land still is undetermined;

This, therefore, is -an-attempt not to prevent the« Department from resuming -
a lost jurisdiction; but from exerc1s1ng an ex1st1ng JuI‘lSdlCtlon and performlng,
‘a statutory -duty. : .

This attempt of appellee to mterfere ‘with the Department in the performance

of its duty as the guardian of the public interest, must fail.. ‘If the ‘character

_of this land really is mineral ‘and; the locations regular, such undoubtedly will
be the finding of the: Depaltment and’ appellee will-be:injured- in no way. If,-
on: the other hand the character of this-land is nonmineral and these locations
irregular, these facts should be determined and appropriate action taken by the
Department. to: restore the. land:to the:public domain.:: The province of courts
is. to uphold, rather thanstay, the hands:of officials Who, in good falth, are-
seeking to perform duties imposed by law.

1t follows that the decree must be reversed, w1th costs, and the cause '
remanded W1th directlons to d.lSDJlSS the: bill,

In passing it may be’ stated that at lesst three years prior to the
rendltlon of the decision in the Yard case; Supra,’ this Department in

;
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‘a letter addressed to the Department of Agrlculture, expressed 1ts
opinion, upon this matter as follows: - - ,

There Would ‘seem’ to be no good reason, however why the character of
‘ lands in forest reserves, located and claimed under the mining laws, may ‘1ot
be determined by the land department in.the ahsence of entry or application -
for minetal patent, where such. determination app(aled to be necessary to the
due and proper administration by your department of .the laws providing. for
“the protectlon and mamtenance of such reseryes.. The lanu department ungues--’
tionably has Jurlsdlctlon over any and all lands emb1 aced .within such locations
for the purpose of determunng whether they are of the charactex subject to.'
occupatlon and purchase under the mmmg laws. {38 L D., 62. ]

‘In line with the view.so expressed the regulatlons of May 3, 1907 ‘
(35 L. D., 547), circulars of June 26, 1907 (35 L. D, 632) e,nd June
23, 1908 (36 L. D , 535), and the mstructlons of May 15, 1907 (35:
L. D.; 565), were dlafted -

So, far as. this matter of ]urlsdlctmn is concerned the status of a
settlement claim on-unsurveyed land is quite analogous to that of a
mining location. In the case: of Susan A. Leonard (40 L D 429)'

it was held (Syllabus): k o ; _

_The land department has. full authonty and jurisdiction, e1ther on’ its: own

' motion or at.the instance of others, to inquire into the bona jides of a claimed
settlement ‘upon public land, notwithstanding the land is yet unsurveyed and "
-no entry-based upon such settlement claim’ has been. allowed. :

‘So far as the Department is now adv1sed this holdlng has never -
been questioned by the courts or. overriled in later decisions. It is
the doctrine which now obtains.. No substantial grounds are per-
ceived for attempting any- distinction between a settler’s possessory
right on unsurveyed land and a mining’ claimant’s location rlghts -
with' respect to the Jurlsdlctlon of the land’ department

In the decision under review the statement is made that one. of

- the fundamental tests. of ]urlsdlctlon is the power of the trlbunal to-
enforce its judgment, a lack of such power negativing the possession. -
“of jurisdiction in the premises. An essentially similar contention -
was made before the Supreme Court in the case of South Dakota 2.

rNorth Carohna, 192'U. 8., 286. The court there. sand o

But we are: confronted w1th the contention’ that there is.no power in: thls
court to enforce such a judgment and such lack: of power:is conclusive evidence’
that, notwithstanding the general language of the Constltutlon, there is-an im-
plied exception of actlons brought .to recover- money RERA

Notwithstanding the ‘embarrassments. which surround the questlon 1t is- @i- -
rectly presented and may have to -be determined before the caseis finally
concluded, ‘but for the present it is suIﬁc1ent to state the questxon Wlth its
difficulties. .

There is in this case a mortgage of property, and the sale of that prope1ty
under a foreclosure may ‘satisfy the plaintifi’s claim, If that should be the
result there Would be no necess1ty for a personal Judgment agamst the State
That the State is a heécessary party to the foreclosure of ‘the- mortgage was -
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settled by Chrlstlan A Atlantlc & North Carohna Railroad. Company, 133 U S )

- 288, - Bquity is satisfied by 4 decree for a foreclosure and sale of the: mortgaged - o

property, leavmg the question of a Judgment over for any-deficiency, to be de-
‘ termmed when, if ever, if arises. - .
The difficulties there suggested dld not prevent the court from en-.
tering its-decree in that case for a money recovery, and in the case of
Virginia v, West Vlrgmla, 238 U. S., 202, a like decree was entered.
In the latter case a petition for executlon was filed and denied (241
- U. 8., 531) without prejudice to a renewal of the same, in order to:
. give opportumty for the legislature of West Vlrgmla to: meet and
provide for the. payment of the judgment.- _
It can with propriety be said that a proper test of ]urlsdlctlon 1§
the power of the tribunal to render-a judgment efficient according to:
_'the nature of the proceeding: - In:cases like. this .thexo'litstanding{
issues of fact are as to discovery and the character of the land. No
one.contends that where patent is sought the:land. department has
" not exclusive jurisdiction to determine these issues. - Its determina-
~ tion so made is conclusive in the absence of fraud. It is the duly
" authorized tribunal, organized and -equipped to that end. After
notice and opportunity for full hedring, it determines the status. of-
lands and of claims asserted thereto. It allows or disallows claims,
rejects applications, and cancels entries pursuant to its findings. ' By
it the rights of claimants are ad]udlcated In no case does.it under-
take to put any claimant in possession of an awarded tract. = Neither
“does it attempt to dispossess any occupant under a re]ected claim.
- So here, any judgment to be rendered will be efficient and appro-
priate to the end sought. The question of- discovery will be investi-
gated and determined and-the legal standing of the claim thereupon
" adjudged. From the findings so made -certain lega,l consequenees'
 will naturally flow. "
Upon a. careful review of this ‘question; and after mature consid-"
eration, the Department is convinced that under the law and authori-
_ties it possesses. jurisdiction and authority over the subject” matter
of the present case. .The doctrine enunciated in the Yard case, supra,
is'correct. The practice obtaining prior to the rendition of the de-
~cision on appeal herein will be reestablished and hereafter followed.:
‘With respect to the issues involved in the case at. bar it is found-
that the charges preferred against the two locations ‘were as follows: ’
‘1. That there had been no' discoveries of’ mmeral upon the 1ands
embraced in said claims, or either of them; L
2. That said lands are not held in good faith for mmmg purposes,
but for the purpose “of speculatlon and the rental of lands to parties.
for grazing purposes. = .
Claimants filed answer denylng the truth of the charges and asked -
for a hearing, Whlch after due notlce, Was had. Upon the evidence
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adduced the local oﬁice1s were of the opinion that the showing made
_in support. of the claims did not meet the requirements of the statute;
citing Castle ». Womble (19 L. D., 455). “They held ‘that the first
* charge had been fully ‘established and recommended “the cancella-

tion of these claims.” Upon :appeal, the:Commissioner affirmed ‘the
findings and ‘co’nclusions:of the local officers; sustained the Govern-
ment’s protest, and held ‘the two claims to be null and void.  The
record has been examined. ' The Department-finds:that there has
been no discovery of any valuable mineral depoésit within either of
the two locations.. The placer claims are, therefore, ‘without legal

. basis. The Meadow No. 1 and the Meadow No: 2 placer locations

are accordingly adjudged to be & nullity; and the lands covered
thereby will be administered. as. a’ part of the pubhc domam sub]ect .
" to.the reservation for: a national forest. :

_~ The Department decision herein: of: October 24 1913, is recalled
- and vacated.: The motlon for. rehearmg 18 granted s :

BALENTE LUNA.
Decided February 10, 1917,

HNLARGED HOMESTEAD——ADDITIONAL ENTRY——PART ONLY OoF ORIGINAL HOMESTEAD
RETAINED. - -

It is not essential to allowance of an, addmonal entry under the Enlarged‘
Homestead act of February 19, 1909 as amended by. the act of: March 3, :
1915, ‘that “the apphcant shall have retamed m 1ts entlrety his or1g1nal:
homestead. . . ,

VOGELSANG, Fwst Asszstant Secreto;ry

* December 2, 1915, Balente Luna filed. homestead apphcatlon under
the enlarged homestead act of February 19,.1909 (35 Stat., -639); for
the NW. %, Sec: 11, T.-6. N R.24 E., N.. M M., as addltlonal to his .
original entry for the NE % of sald section, on which: final proof
was submitted and which was patented August 7, 1911. ,

Section 8 of the said - act of February 19, 1909, was amended by
the act of March 3, 1915 (38 Stat., 956), to. read as follows: :

That' any person who has made, or- who shall make, homestead: entry of‘
“lands - of the character herein:. descmbed .and . who . has not. submitted " final

proof thereon, or who havmg subm1tted final proof stlll owns and occupies
the land thus entered,” shall have the r1ght to enter pubhc lands, subject to
the provisions .of this: Act, contlguous to “his ﬁrst entry, “which " ‘shall" not,
together with the: original entry; ‘exceed three hundred and twenty acres:
Provided, That the land originally entered and.that covered by: the additional
. “entry shall have ﬁrst been des:gnated as. subJect to th1s Act, as p10v1ded by. -

section one thereof. .

By decision of June 20 1916 the Comm1ss1oner of the General
Land Office rejected the apphcatlon for additional entry for the:
assigned reason that the applicant stated in his application for ad-
ditional entry that he had sold the S.  NE. 1 of said Sec. 11, the =
tract embraced in- hlS original entry, but that he still owned and
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occupied the N. §*NE. } of said section. ‘This actlon was based upon
the language used in the said act of March 8, 1915, providing the
condition that the entryman “still' owns and occupies the land” in
the original ‘entry. - The view expressed by the Commissioner was
that inasmuchas the applicant does not own all of the land em-
braced in the original entry he'is not qualified to make additional
entry under: thé-act of March -3, 1915." The applicant has appealed:
from the ‘action of the Co‘mmissioner.‘ e ,

The act under consideration is in:its nature remedial. It was
designed to’ benefit ‘entrymen who had submitted final proof upon
their original entries,  made under+theé old law, for an-area less in
extent than permitted by the enlarged act, but of the same character
of lands enterable under the enlarged act. The main object of the
law was_to afford opportunity to entrymen of inferior lands to
enlarge their holdings by entering and cultivating lands of like
character. An important condition prescribed was that the appli-
cant should ‘still own and occupy the land embraced in the original
entry. - But this provision should be-given a liberal and reasonable
construction to effect the‘purpcse of the law, rather than a technical
interpretation, o as to destroy its remedial intent.

The portion of the original entry which the applicant in this case
owns and occupies is contiguous to the land applied for as an addi-
tional entry. ' Therefore, the claim thus composed will be available
for use for agricultural purposes as a compact body. It is not be-
lieved that the allowanice of this entry will contravene the terms
of the act, and certamly the purposes of the law W1ll be thereby
subserved. '

In the absence of other sufficient 0b3ect1on, the entry will be
allowed. Accordmgly, the dec1s1oq appealed from is reversed.

w. E MOSES (On Rehearmg’)

Demded February 13 191’7

SIOUX HALF—BREED SCRIP—RELOCATION. OF - EXCESS.

Where an. apphcatlon for the location’ of Sioux Half- Breed serip recited that
such scrlp was located on the Tand described * in satisfaction of the attached
certificate or scrip,” and ‘the patent isSued Teécited that the certificate was

“surrendered *in full satisfaction ” for the land described, the locator has

- waived hig right, if ‘any’existed, to any ‘execess representing  the: difference

in quantity between the land recelved and that called for by the scrip.
SAME. e .
Ne1the1 the law nor, the pr actlce of. the Depaltment authonzes the relocation
of Sioux half- ln eed SCrip to the extent of the excess of land represented by
such scrip over that received under a location thereof. -

VoeELsaNe, First Assistant Secretary:
This is a motion for rehearing, filed by W. E: Moses attorney in
fact, in the above entitled case, involving a number of apphcatmns
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for certified copies of Sioux Half-Breed certificates, with request for

L mdorsement thereon showing: former locatlons, as ev1dence ofa rlght

. to make further locations of the excess. -
- By Department decision of January -3, 1917, the declsmn of the

Commlssmner of the General Land Ofﬁce, da,ted September 28, 1915,

denying the applications, was affirmed.

- Request is made for opportumty to submit oral argument in sup-
_port of the motion, buf the case is sufficiently stated in the written .
‘brief, and:the Department has given the matter mature consideration.

" It .does not appear that oral argument could throw additional light -
upon the guestion at issue. Therefore, the request is denied. o
These alleged rights consist in most cases of very small areas re-

sultlng from former locations.on tracts of slightly less acreage than .

the piece of scrip or certificate surrendered.. There are twelve such

" certificates involved in the applications.

The act of July 17, 1854 (10 Stat., 304), ,authorlzed issuance of

. certificates.or scrip to. the half-breeds. or mixed. bloods of the Sioux
Indians according to the area each would be entitled to take if the

lands-of their reservation had been equally divided among them. All

" of their interest in'the lands of the reservation was to be relinquished

in exchange for the scrip. The pieces of scrip, or certificates, issued
under the act, were in denominations of 40, 80 and 160 acres.

" The instructions for the location of the scrip did not state whether
the surrender of a plece of such scrip in exchange for a subdivision
‘or subdivisions of land of less area than the area of the scrip. sur-
- rendered, would fully exhaust the scrip so as to prevent subsequent
use of the excess portion. See instructions in 1 Lester, 627; 1 Copp’s
L. L., 721 and 723; 2 Copp’s L. L.; 1855, edition of 1882, '

g No decision or regulatlon of the Department authomzmg the relo-

cation of such excess has been cited and after considerable research
none has been found. Reference has been made to decision in the
case of Frederick W. McReynolds (31 L. D., 259), wherein it was
held that the location of Valentine scrip on an area less than the
scrip certificate, did not effect a waiver of the excess. The case of
“Harvey Spaulding and Sons (35 L. D., 483), was also cited, wherein
' a similar ruling was made as to. Surveyor General scrip. - Likewise
attention was called to a decision by the Commissioner of the General
" Land Ofﬁce, dated May 21, 1914, allowmg the use of the:excess por-
tion of a piece of Wyandotte scrip.

It is contended that the principle apphed in said decisions apphes :
with equal force to Sioux Half-Breed scrip, and that the logical con-
clusion to be drawn therefrom requires allowance of the use of the

“excess in the cases under consideration.. But the denial of the use of -
* similar excess in the case of forest lieu selections (29 L. D., 57 8),
argues forcibly the other way. :
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. Whatever may be said of the two Department decisions above cited
with. reference to. other classes of claims, it has'not been. found: that
‘the said rulings have been extended to-Sioux Half-Breed scnp in:
any Department decision.or regulation, and the Department -is not
‘disposed at this time to so extend them. ~They do not afford clear
authority . for the claim here contended for, and even if they point -
that way the applicants do not appear to have been damnified thereby.
Such rights are made nonassignable by law, and no interest therem
may be granted, by power-of attorney or otherwise.

. The applications for the former locations recited that the SCI‘lp
‘was located: on the land described “in satisfaction of the attached
* certificate or scrip.”” The patents issued thereon. recited that the
certificate described was surrendered “in full satisfaction” for the
land described. - These cases: were, therefore; considered as fully ad-
' ]udlcated and closed for nearly half a century No reason is seen- for :
reopening them.. :

The motlon is accordmgly demed

VICTORIA M. LISY.
Decided Februwry 15, 1917

AI’PLIOATION Forc WITHDRAWN LANDS—RESTORATION PENDING APPEAL

‘Where pubhc lands withdrawn from entry or- other disposition. are applied. -
“for under the terms of any public-land aect, the apphcatlon will be rejected,
unless it comes within the terms of Glrcular 324 of the General Land Ofﬁce
© (43 L. D., 254) : :

VOGELSANG, First Assistant Sem'etary

Victoria M. Lisy has appealed from the declslon of the Commis- °
sioner of the General Land Office of May 28, 1916, denying her appli-
cation,-filed- March 29, 1915, to amend her "homestead entry, made
_ December 2, 1918, for the W. 3, Sec. 1, T. 22 N., R. 10 W., 6th P. M.,

Broken BOW, Nebraska, land dlstrlct to mclude the E 3 of sald‘

section. :

At the time the apphcatlon to amend was filed the E. 3 of said
 section was set aside as an administrative site for the Hyannis ranger
station, and from the Commissioner’s first rejection of the applica-
tion, October 23, 1915, Lisy appealed to the Department. While the
case was pending here on appeal the land was, by Executive order of
December 1, 1915, restored to homestead entry only, in advance of
gettlement:-or other form of ‘disposition, from February 2, 1916, to’
February 29, 1916. The Department, January 18, 1916, remanded
the case to the General Land Office for approprlate a,ctlon, in view
of the restoration of the land, and on the following day Charles
Brezina filed apphcatlon to make homestead entry therefor. ‘
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. The Brezina application was properly filed under Department cir-
cular of May 22,1914 (48 L. D.; 254),-which permits applications to -
~be filed within the period of 20'days prior to the date of the restora-
.tion: of land to entry. The effect of remanding the Lisy application
to the General:Land Office was to revoke the rejection thereof and
permit . the allowance of same at the proper time in the absence of :
an adverse claim. =Tt became immaterial, therefore, that the applica-
tion was actually filed at a time when the same could not have been
allowed. On the date of the Department’s -decision remanding the
-application there' was no adverse clalm, and had immediate action
been taken by the Commissioner, in accordance with said decision,
the application would have been treated as properly filed and allow-
¢ble at the time the land was restored to entry. The failure to take
~immediate action; however, does not affect the status of the applica-
tion, and the same is not defeated by the adverse claim of Brezina,
which was initiated subsequent to the Department’s decision. Tn this
view of the matter, the applications must be regarded as:-having been
- simultaneously ﬁled and will be dlsposed of in accordance with the
‘circular above mentloned The case is remanded accordingly. ‘

It has been the practice of the. Department, where applications are
pending on appeel from the action of the Commissioner of the Gen-
eral Land Office in rejecting the same because the land applied for

‘had been withdrawn, to remand said a,pphcatlons for allowance, in
the absence of an adverse’ claim, where the land is restored pending
such appeal This practlce will no longer be followed, and hereafter -
all such apphcatlons except those which may be received under the
circular of May 22, 1914 supm, w111 be Tej jected.

SOLDIERS’ ADDITIONAL RIGHTS UNDER SECTIONS 2306 Al\TD‘
A : 2307 REVISED STATUTES ' : , :

INSTRUCTIONS
[Circular No. 528.]

+ DEPARTMENT OF THE INTERIOR,
: - GeneraL Lanp OrricE,
Washmgton, D. 0., February 16’ 1917’
REGISTERS AND REOEIVERS,
- Unrrep Stares Lanp OFFICDS .

Under date of February 15,1917, the- Secretary of. the Interlor
made the following administrative. ruhng

‘Sections 2306 and’ 2307 ‘Revised Statutes prov1de as follows

:+“:See. 2306, Every person- entitled, under' the provisions of sectlon twenty-

three hundred and four, to-entera-homestead who may have heretofore entered, -
. : i
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under the hormestead laws, a quantity of land less than one hundred and sixty
acreés, shall be permitted to enter so much land as, when added to the quantity -
prevmusly entered, shall not exceed one hundred and: sixty acres.

. *“SEpcs 2807, In: case of the death of any person who would be- entltled toa

- . homestead under: the provisions of section two- thousand : three hundred. and

four, his widow; if unmarried, or in case of her death.-or marriage, then his
minor orphan children, by a guardian-duly appointed:and officially -accredited
at -the Department of the Interior, shall be entitled to all the benefits enu-
merated in this chapter, subject to all the provisions. as to settlement and:im-
provement . therein contained; but if such person - died ‘during. his term of
enlistinent, the whole -term -of his enlistment shall be deducted from: the time
“heretofore requlred to perfect the title.”

The: soldier’s additional right thus created inures, ﬁrst of all to the soldier,
to.be exercised by him personally by entry of additional land,.or,. ‘on- authority
deduced . .from Webster v. Luther. (163 U. 8.; 331), which involved the exercise
of .the additional right by a soldier’s widow, based on her own original entry, .
by sale and assignment to.another, whereby in that manner. he acquires the per-
sonal benefit intended by Congress.

Section 2307 provides for the devolution of. this right if not exerc1sed by the
soldier in his.lifetime. - It is-a distinct grant. of the right or a. similar, right,
first, to the widow under, certain-conditions, then: to the minor children; acting
through- a. guardian duly appointed and-accredited at the Department of the
* Interior.. The grant-may be properly described as a grant of power, the exer-
cise of which ig-essential to the creation of a tangible property right. . Congress
has expressly. designated the parties who may exercise that power. The grant
contains no words of inheritance, and the. terms of the sections imply that ttie
ordinary law. of descent. and distribution is mapphcable Like the grant of a
right of a pension to a soldier or-to his W1d0W or to his minor chlldren under
sixteen, the privilege is personal and is not descendible.

The Land Department has not, since. the -decision .in. Webster v. Luther,
_given a construction to the law that confines the benefit of these sections to the
parties expressly enumerated. It has‘assumed that upon the failure of all
~of the beneficiaries to appropriate the right, the right passed by descent to
others. It has held that where the ‘widow and the minor orphan childreh
failed to avail themselves of the right left unexercised by the soldier, the right
reverted to the latter’s estate and became an asset thereof. More lately it has
held that this is not so; that the right passes by devolution to the minor 'chil-
dren and stops there; becoming an asset of their estate, subject to administra-
tion and to sale by an administrgtor. - Soldiers’ additional rights. have been
sold-by. administrators expressly appointed for that purpose;-and &t the in-
stance of parties whose businéss it is to speculate ‘in- the rights.- This has
happened even where the soldier, or’the minor- child, left no. heirs, the theory
of the application for administration being that the State had an interest by
escheat, Administrators have sold these rights to the .party active in pro-
curing administration- for relatively trivial sums, no.one but’ the assignee
deriving any substantial benefit. )

The department is convinced that it was never in the mingd of Gongress ‘that -~

these ‘rights should pass beyond the limits indicated in-the sections. ' Out of
gratitude to the soldier, Congress desired to-confer upon him’ personally” a
-matemal benefit ; or if he died before gaining that benefit, upon-those dépendent
upon him—his widow or his minor orphan children ; not upon his adult-children,
. not upon collateral heirs, and certamly not, in the absence -of any helr, upon
some State .or: foreign: Government. - -

4587°—17—vorL 46—38



X . A N . : L3
34 DECISIONS RELATING TO THE PUBLIC LANDS. © IvoL. .

- Overruling then all decisions. or exprassions: in: decisions in so far as"they
may be in conflict herewith, the department. construes the -act to mean “that
the soldier’s additional-right ‘may be used (1) by the soldier in ‘his lifetime :
either directly: by entering:the land ‘or 1nd1rectly, in his lifetime, by conveying
his right:to: entry ‘to-an assignee; or ‘(2), similarly, by the widow, while ‘her
status:-as widow -of. the’ soldier ‘continued; or (3), 51m11ar1y, m the absence’ of
appropriation-: by the :goldier - orhis -widow, by the minor orphan children,
during their. minority, acting through their lawful guardian. - If this right is
“not exercised i’ the mannér indicated and within the term during which.
it was. appropriable, ‘the right-lapses and ceases to exist. “TUnused, it never
becomes an-asset of the estate of the soldier, widow,.or child: :
Mindful, however, that, encouraged by a practice for some time not in har-
mony with this construction; many persons have in good faith and for-a valuable
consideration: purchased such rights from administrators or heirs, so that some
might- advanee the: ¢laim’ that the -practice now to.be determined has become
as ‘to mnoceut purchasers practically a rule of property -on which they relied,
the - constriction hereby placed -upon . sections 2306 "and 2307 will not -in

operation be treated as retroactive-—that is, where the. right was actually -

gold ‘and the transaction: wholly completed and formally consummated by actual _
dehvery of the written assignment’ prior to the date hereof,

+The _Commissmner ‘of the General Land Office; and the officers who are under
him, -are. instructed that no .soldier’s additional right -assigned by the heirs
generally or by:the admihistrator of the estate of a deceased soldier or -of his
widow, or of his. minororphan -children, or directly by ‘such®“ minor children ”
after they shall have reached maJomty, thus - assigned after the date hereof
W111 ‘be. recogmzed as the vahd bams of ‘entry of public land. :

: ; - Cray TAJLLMAN, OOmﬂmsswner.

STATE OF WYOMING (On Rehearmg)
' Decidod February 17 1917,

STATE LANDS———SCHOOL INDEMNITY SELECTION—APPROVAL .
‘Until- approval by the Secretary.of the Interior, no equltable title or vested
" right accrues under an -indemmity school land selection,. nothwithstanding
performance of all that the law-and regulations require of the'selector;
and the. Secretary is Wlthout authorlty to approve a- selection . of mineral
* land; L v
WITHDBAWAL AND RESERVATION oF PUBLIC LANDS UNDER Act oF JUNE 25 1910—
- LANDS " EXCEPTED—SOHOOL INDEMNITY SELECTION. : )
Certam forms of dlsposmon and certain -classes of pendmg claims- are
spemﬁcally excepted from the force and effect of-any withdrawal under
“the. act -of ‘June, 25, 1910 (36 Stat., 847) ‘but a ‘school land mdemmty
“gelection is nob: 80 excepted. :
WYOMING STATE LANDS—MINERAL Laxps Nor SUBJECT TO GBANT OR SELECTION. .
-Mineral lands .do not pass to the State of Wyoming under its scheol grant,
. -either. by, -virtue of -the act of July 10,:.1899 (26 stat 1222, 224) or the'
act of; February -28, 1891, (26 -Stat.; 796).
LANDS N ScHooL INDEMNITY SELECTION——MINERAL DISCOVEBY—EFFECT UPON
STATE - SELECTION. .
- A.discovery of.a valuable mmeral deposit subsequent to the tender of an:
indemnity school land selection but prior fo-approval thereof by the Secre-
tary ‘of the Interior defeats the selection, )
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Court Dreisrons CITED AND COWTBASTED .
. The case of Oosmos Exploratlon Gompany V. Gray Bagle 011 Gompany (190

O s, 301) was not overruled or mochﬁed by the de01s1on in the case of '

Damels [ Wagner (237 U S., 547 ).

VOGELSANG, First Asszstant Searetarg/ ‘ S

‘ The State of Wyoming has filed a motlon for rehearmg in thlS' '
casé, in which the-Departiaent, by its decision of October 25, 1916, -
affirmed the action of the Commissioner of the General Land Oﬂice,
holding' the State’s indemnity schdol land selection list No. 80,:serial "
No. 05521, for cancellation as to the N.  SE. 4, Sec. 19, T. 46 N ‘
R 98-W., 6th P. M., Lander; Wyoming, land district.:

April 4 1912, the State filed its application: to select said lands
with other tracts ‘not here involved.  The tract above described
was 1ncluded in Peétroleum. Reserve No. 32, by Executive order of
May 6, 1914, pursuant to the act of June 25 1910 (36 Stat 847),
as amended by the act of August 24, 1912 (37 Stat., 497). In ‘con-
nection with the- pending motion counsel ‘have conceded the present
011 character of the land. They say: L _

‘That it .is: fully understood that since the selection of this 1and ‘oil has

been discovered, and in paying quantltles upon this land by ‘the lessees of the
State, WhO are in possessron of. the land. L

The State. has declined to; apply for or accept a restrlcted patent

réserving the oil and gas dep031ts, under the act of July 17, 1914 n

(38 Stat., 509) ‘The provisions of that act are not here involved.:
The' Qtate contends that upon the filing of a complete appucatmn
to select ‘complying with the requirements' of the law and Depart-"
mental reO’ulatlons, it became possessed of a vested right and interest
in the land and entitled to have its claim adjudicated as of the date
“of -such filing: Ttis also' urged that as approval and certification,.
when made, will relate back to the date of the filing of the applica-
tion, conditions existing at that time are controlling, and if the land
was thén not’ known to-be mmeral in character the selectlon should
be approved.- S '
With counsel’s contention the Department can not agree. . Two ,
. insuperable barriers preclude approval of this-selection. The first is

- the Executive order withdrawing the land. ‘The second is the fact

that the tract is mineral (oil) land. - Either of these necessarlly stays
the hand: of the Secretary of the Interior. v

‘The act of June 25, 1910, supra, prov1des that the Pre31dent may at
any time, in his dlscretlon, withdraw any of the public:lands and
reserve the same, and that such withdrawals and reservations: shall
remain in force until revoked by him or by an act of Congress.’ Cer-
- tain forms.of disposition and certain classes of pending.claims are
specifically excepted from the force and effect of any withdrawal
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-order so made. A school land indemnity selection presented by a
‘State is-not so excepted. The Executive withdrawal of May 6, 1914,
‘attached to the land notwithstanding the State’s pending application.
In the case of State of Cahforma et al. (41 L. D 592, 597), 1t was

‘ sald
Moreover, since the President 11'1s on account of their ml,neral character, :

withdrawn these lands frém disposition, it is evident that the Secretary has no

authority to approve the se-lections,'and they - must therefore be rejected.

The Admmlstratlve ruhng of July 15, 1914 (43 L. D., 293), con-
cluded as follows: . ,

Congress havmg power. to withdraw lands and devote: them to a public -use, .
notw}thstandlng the existence of the inchoate claims mentloneq having author-
,ized the withdrawals and reservations by the act cited, and withdrawals hav-
ing been made for public purposes, as prescribed in the act, the Secretary of
. the Interior has no power or authority to approve or accept such gelections or

exchanves or to reheve them from the . force and effect of an ex1st1ng

reservation.. :

- This ruling, has been uniformly followed See the cases .of the
State of California e# of., 44 L. D., 27, 118 and 127. In the face of
the outstanding w1thdrawa1 this Department can not approve the

" “selection.

~ Mineral lands do not in any event pass to the State. The act of -

July 10,1890 (26 Stat., 222, 224), admlttmg Wyoming to the Union,

prov1des in section 13:
That all mineral lands shall be exempted from the grants made by this act. _

For school sections in place, if found to be mineral; an equal quan-
tity of other land is to be selected.

Section 14 prescribes:’ , E ‘ ,
_'That-all lands. granted . . . as indemnity by this act shall be selected under
the: direction of the Semetary of the Interior:

The act: of Februa,ry 28, 1891 (26-Stat., 796), amending Sectlons
2975 ‘and. 2276, Revised Statutes, provides for indemnity selections in
general and expressly prescribes that indemnity lands “shall be
selected from any unappropriated, surveyed publlc lands, not min-
eral in character, within the State.” _

The land: department is charged with the duty of determlnmg the
,character of lands, and also it must determine the date subsequent to

~which the mineral question is foreclosed. . The general rule is that
when a public land claimant has done all that the law and authori-

_tative regulations prescube and has obtained an equitable: title to
and: a vested interest in the land, any subsequent discovery or dis-
closure of mineral does not affect or impair his rights.  Until ap-
proval by the Secretary of the Interior, no equitable title or vested
right accrues under an indemnity school land selection.
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In the case of WlSCOIlSlIl Raﬂroad Co. ». Price County (133 U. S.,

496, 512-518), with respect to railroad mdemmty, the court used the -

'followmg language:

Until the selections were approved there were -no selections in fact, only pre-
liminary proceedings taken for that purpose; and the indemnity lands remained
unaffected-in- their title.. Until then, the lands which might be taken as in-
demmty Were incapable of 1dent1ﬁcat10n the proposed selections remsdined.the
_property of the United States. . The Government Was, indeed, under a promise
to give the company. 1ndemn1ty Jands in lieu of what mlght be lost by the causes
mentloned But such promise passed. no tltle and until it was executed
created no legal interest which could be enforced in the courts. - The doctrme,
that until selection made no title vests in any 1ndemn1ty lands, has been reco,,—
nized in several:decisions-of this court. B

The uniform language is, that no ‘rltle to indemnity lands becomes vested in
any company. or in. the State until the selections are made; and they are not
considered as made until they. have been approved as pr0v1ded by statute, by .
~the Secretary of the Interior..

In the case of Sioux City &e. Raﬂroad Co. ». Ch1cago, Mllwaukee |
& .St. Paul Raﬂway Co. (117 U. 8., 406 408), 1t was said: ‘

. no title to mdemmty lands was. vested. unt11 a selectmn ‘was made by which
.they were- pomted ‘out and ascertained, “and: the selection made approved by. the'
Secretary of the Interlor

. In Stalker ». Oregon Short Line Railroad Co. (225 u. 8., 14:2
149), it was said:

The pr1nc1p1e is that which has been many times applied in conﬂ1ctmg claims -
-to - indemnity Iands under railroad land grants. In such -cases the patent,
when issued, is held to relate to the date of the filing of the railroad company’s
list of selections in lieu of place lands lost, thereby defedting adverse Tights
~initiated after the actual filing of the list of selections.. The same .rule has
likewise been applied-to lists of selections made by States to which 'a grant has
‘been:made subject to location. = In both classes of cases, it has been many tlmes
-ruled that while no vested right against the United States-is acquired: unt11 the
actual approval of the lists of selectlons, the company does acquire a rlght
to be preferred over such an 1nterve110r .

This principle with respect to approval ‘has been spemﬁcally ap-
plied to school indemnity by the Supreme Court of California in the
case-.of: Roberts 2. Gebhart (104 Cal., 68; 87 Pac., 782),\w;here 1t
was sald Lo

: In the first place, the selection made -by the state upon ‘application of the
'plalntlﬁ was not approved by the secretary of the interior, and therefore such
attempted ‘selection did not give to the state any legal or equitable rlght to
the land’ therem described. ' In the case of Buhue ». Chism, 48 Cal. 471, this
court, in passmg upon the effect of such a selection, and the necessity for its
approval by the secretary of the interior, said: * We think the approval of the
secretary of ‘the interior was: essential to a valid selectlon and location by the
state; and that it was.incumbent on the plaintiff to show. afﬁrmatwely that he
had approved it.- The act of March 3, 1853, provides in terms that the selec-
tion shall be subject to his approval, and we have no authority to dispense

i

~ /
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" with it This" condition was doubtless inserted for the reason that, in’the
opinion of ithe highest officer of the land department the land might be requ1red
in the future for public uses; and it was 1ntended that- he should exercise, hls o
Judgment 1n the premises before the selectlon should be Vahd 3’ ’

It is the consent of the’ Unlted States, as mamfested by the approval of the

' secretary of the 1nter10r, which- gives legal efficacy to the apphcatlon or selec-

‘tion made by the ‘state; and without such approval nelthe1 ‘the’ state nor its’
wrantee is;in"a position to eall in questron ‘any future disposition which the, -
United States’ may make of the land embraced in the- attempted selection.

‘See also-Cape Mendocino Lighthouse Site, 14 Ops. Attys Gren 50,
.and Portage Land Grrant Ib. 645. . . '

The decisions of the Department have been umform to the eﬂfect
that until approval a State has no vested rlght or interest ds ‘against -
the ‘Government. In Tonner », O'Neill (15 L. D., 559) it was held

that no title was acquired by school indemnity. selectlon until the -
same had been duly approved and certified, and that an attempted
sale by the State prior to approval conveyed no right or title to the
‘purchaser. * In the case of the State of Washington (36 L. D., 37 1)
it ‘was decided that an approval of the selection was essential to the
“passing of the title and the acqu1s1t10n by the selector of a Vestedf_ :
right.

It is well settled in Departmental practice’ that the dlsclosure or
discovery of mineral prior to approval defeats an indemnity selec-

_tion. See- the cases . of Walker . Southern Pacific Railread. Co.
(24 L. D., 172) ; Swank v. State: of California (27 L. D., 411) ; Mec-
Quiddy . State of California (29 L. D., 181); Kmkade v. State-of
California (39 L. D., 491),-and State of California (41 L. D., /592)

- From the foregomg it follows that the State of Wyommo has ob-
tained no equitable title or vested right in or to the. lands sought.
Being mineral lands they are 1nterd10ted and do. not pass to the State,
under its grant.

- - The suggestion that cond1t10ns ex1st1ng at the date of apphcatlon
are controlling is not new .and possesses no merit. In:the case of
Swank @. Cahforma, supra, the following appears:. '

) It is conceded by the defendants that the land - is not subject to the State’s
selection if it was of known mineral character when the apphcatmn ‘of ‘the ~
State was filed, but it is contended that the subsequent dlscovery of mineral

therein could ‘unot affect the rlght of the State This contentlon i not sound s

The law govermng the right of the State to indemnity sehool 1and is in evely

essentlal respect similar to the law: governing the rrght of a rallroad company'

to-sélect indernity lands under its grant.  In the case of Walker . Southern

Pacific Railroad Co. (24 L. D,, 172) the Depa1tment held (syllabus) .
“ Prior to the ‘approval . ‘of 2 rallroad indemnity selectron the land mcluded

" therein, if mineral in character, is:open to exploratlon and purchase under the ‘

mining laws of the United States.” ' :

With reference to. the case of Cosmos Company ». Gray Eagle ‘
Company (190 U. S., 301), cited in the decision under review,
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counsel state that they faﬂ to find;in that opinjon any support for
the decision. on appeal herein. In the course of: its 0p1n1011 the
Supreme Coirrt, con31dermg a forest lieu selection, said: L

The complete equitable title . i . can not exist until'a favorable decision
by that (lahd) department has been. made regarding the sufficiency- of ‘dom-
plalnant’s proof of his right to the selected land.: That question the department
is competent and it is its duty to decide, . It may be that.when the decision of
the, Land Department is made, if it be favorable to the apphcant ‘the complete
equitable title claimed will accrue from the time the selection of ‘the land ‘was
made in the local land office, and when the patent subsequently issues ‘thie-legal
title will vest from-the time of selection.- Bit before any decision is made, how
can there be an equitable title? . .. . .There/must be a decision made some- ‘

- where regarding the rights asserted by the selector of land under the act before
a complete eqmtable titlé to the land can exist. The mere ﬁlmg of papers can
not credate such title. ‘The application must compl}r with and’ conform to the
statute and the selector can not. decide the questmn for hiiself. :

We do not. see -how it ‘can be successfully mamtamed that, -without .any
decision by any 0ﬁ‘1c1a1 representmcr the Government, and by merely filing .
the. selector has thereby acqulred a complete equitable title to -the selected

- lands. The selector has-not acqulved title simply because he has se]ected
land which he claims was at the time of selection: vacant land open to settle-

. ment. . .. Until the varlous ‘questions of law ‘and fact have been’ ‘determined
by that department in favor of the complamant it can not: be said’ that it has

a_complete equitable. title to the lands. Selected :

The foregoing emphasizes the pr1nc1p1e that-a selector gains no
. complete  equitable title until favorable action or approval by the
. land department with respect to the selection. The case of Daniels .
v, Wagner (287 U. 8., 547) is relied upon by the State Tt-was there
held (Syllabus):.

) One ‘who has done everything essentldl exacted elther by law or the lawful
regulations of the Land Department, to obtain ‘a right from the Land Office
conferred .upon him- by Congress, can not be deprived of that right. either by
t,he exerc1se of discretion or by a wrong committed by the Land Offices;

The case is not-in conflict with the principle announced in the
Cosmos case. In the Daniels case no question of the mineral®char-
acter ‘of the land was ‘presented. : That confroversy was between
claimants assertlng rights under the nonmineral land laws. Priori-
ties. were in questlon This - Department- had dlsregarded .the
rlghts of the prior forest lieu applicant and had patented the lands
to junior homestead and timber land ¢laimants. This was done under
~the assumption that the officials of the land department possessed a
broad discretionary power to so dispose of the land upon equitable
‘considerations. - The court decided that there was no basis for the
assumption of such a discretionary power. - The Cosmos Company .
'Grray Eagle Company case was commented upon but was not over-
ruled ‘or modified.  The court did not decide that the lieu selector, ,
by compliance with all the essential requirements of the law and
reO‘ulatlons, had obtained a vested equitable title to or a vested
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interest in the land. Tt was declded that by the acts: of - the lien
selector he acquired priority and a rlght that was paramount to sub-
sequent; claims.

‘Counsel: have requested tha,t spec1ﬁc findings be made as to the ’

" sufficiency and- due regularity of the State’s application, as to the
asserted fact that the land was not known to possess mineral value
at the date of ﬁhng, and as to the good faith of the State and its
ignorance of the.oil deposits since developed, when it applied. . Find-
ings with respect to these matters are sought because it is believed
‘that litigation will ensue and that such findings would be of avail
on behalf of the State. “The Department must decline to undertake
an ad}udlcatlon of the questions suggested. In connection with the
present record, where no hearing has been had, matters of good faith
and the known character of the land as of the_date of filing can not
with propriety be determined.” An adjudication with respect to the

questions suggested is not necessary for complete determination as

to the validity ‘of the State’s application and a final dlsposmon of
this case. ‘before the Department. The Department is convinced

that until a full equltable title arises the question of the mineral:

character of the 'land is open.for:determination. = The-land here
involved having been withdrawn by the Executive and being mineral
'in character does not pass to the State under its application to: select.
The State’s proffered school land indemnity selectlon as to-the: tract
here involved will stand rejected. :

The motion for rehearing is denied.

ELIZABETH McGLOTHERN.
Decided February 21, 1917,

DESERT LAND——INABILITY ‘1o - EFFECT RECLAMATION—-—RELI‘EF UNDER Acr oF
- MARCH 4, 1915,

A desert-land entryman’s. 1nab111ty, for financial reasons to obtain a water- °

. -supply sufficient- for the reclamation required by law, is not ground for -

relief under paragraph 3 or 4 of Section 5 of the act of March 4, 1915 (38
Stat., 1138 1161)

7, OGELSANG, First Asszsta,nt Secmmry

October 14, 1909, Elizabeth McGlothern made desert land entry'

07000 at Watervﬂle, Washington, for lots 4 and 5, See. 84, T. 30 N.,
R. 27 E W. M., containing 83 acres. In her desert land declaratmn
she stated that. she expected to obtain her water supply from the

Columbia Rlver, which crosses.the tract and. also that there was a

~ small spring in the southwest corner of lot 5, sufficient for demestic
use.  She made three annual proofs, showing- a total expenditure of
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$411.25. May 93, 1913, she filed an application for extension of time

- . within which to submit final proof, which was granted until October

14,1915, by the Commissioner’s order of February 27, 1914. .October
‘18,1915, she filed an application to perfect her entry; under para-
‘graphs 3 and 4 of section 5 of the act of March 4, 1915 (38 Stat.,
1138, 1161). Her application for relief under the act of March 4,
1915, was rejected by the Commissioner of the General Land Office,

in a decision : dated June 12, 1916, from Wh1ch she has appealed to

,the Department.:

- The appellant sets forth that at the time of makmg entry she ex-
‘pected to secure the necessary water for irrigation from the Colum-
bia River, by means of a pumping plant, which she was informed
would: cost about $400; she has now ascertained that such-pumping
plant would :cost at least $1,000, which amount she has not been able
to raise. She had expected to secure this sum from moneys which she
contemplated would be awarded her from the estate of her deceased
son, W. R. McGlothern, but this estate is still under probate, and. it
-is extremely doubtful whether she will receive any funds from that
source. The Commissioner, after reviewing the facts, which included
a showing that she had laid 1200 feet of pipe to the small spring
‘above mentioned, but failed to secure. therefrom an adequate water
supply, held: ' »

From the showmg made it appears that Columbxa Rwer will -afford ample .
water to irrigate ‘the land, if a pumpmg outﬁt is prov1ded The relief sought’

can not be- granted because of the apphcant’s ﬁ_nanc1a1 inability t0 install a -

pumping plant Such state of ‘affairs, upon proper showmg thereof; would:be
a ground for a further extension of time under the Act of ‘April 30, 1912 (37
‘Stat., 105), or if the facts relied upon do not bring the case within the purview
of this Act, then under paragraph 1 of the Act of March 4, 1915, supra. :
The appellant contends that the act of March 4, 1915, supra, per-
~mits of the perfection of a desert land entry of the character em-
braced therein, either by compliance with the homestead law or by
purchase, both incases where the entryman is ﬁnanclally unable to
build the necessary irrigation works or secure the necessary appli-
-ances, as well as where the failure of the water supply is due to
physical Teasons. ‘Tt is clear that if this contention were adopted, it
would result in adjudication of cases in accordance with each entry-
man’s financial condltlon, and would permlt of no unlform rule:con-
cerning the casés in which relief may be given. :
The act of March 4, 1915, first authorizes an extension of t1me for ;.
the making of final proof where there is a reasonable prospect that
the entryman will-be able to do the necessary work of reclamation, .
irrigation and cultivation. - The next two paragraphs of the act per-
mit of the perfettion of the entry, either by compliance with the

3



.
{

42 DECISIONS RELATING TO THE PUBLIC LANDS. = [von

homestead laW, or by purchase, together with certam 1mprovements,
where— .
. thereis no reasonable prospect: that, if the extension allowed by ‘this act
. or: any existing law -were granted, he would be able to secure water ‘sufficient
to effect reclamation of. the irrigable land in his entry, or any legal subdivision
thereof :

- The act of March 4,.1915, was: 1ntroduced by way of amendment in
. the Senate to the act makmg appropriation to supply  deficiencies.
.Prior to that time a bill (H. R. 19097, 63d Congress) had beén '
introduced which proposed to grant a further extension of time with-
in which to make final proof upon desert land entries, limited to 9
years in the aggregite. The Department, in reporting upon this
bill, February 24, 1916, stated that its provisions would not ‘afford
: rehef to certain: classes of desert land entries theretofore made. In
‘this report; the Department said:- :

‘In’ the administration of the desett land law and of the. several statutes above
named prbviding for extension of time within .which to submit final proof; .the
Department has found: that the difficulties and hardships.confronting ‘entrymen
are often due to other causes than delay in the construction or operation. of
irrigation works. In a very large proportion of desert land entries, the claimant
is confronted by the fact, after having expended Iarge sums upon the land,.that
a supply of water adequate to the irrigation of the land can not be-obtained.
-Sometimes this is due to prior appropriation of the Water, in other cases it'is
shown that the tract was never irrigable from any known source. of water-
supply ‘In the class of cases last mentioned, entries were of course improvi-
dently allowed under showings deemed acceptable under the regulations then in -
force. It is obvious that it was never the purpose of- the desert land 1aW to
pernnt the making of entries for lands incapable of reclamatmn i

Sections 2 and 8 of the bill herew1th submitted propose to allow desert land
"entrymen, in cases Where water sufficient for .the reclamatwn of the 1rr1gab1e

land in the entry or any legal subd1v1s1on thereof can not. be obtained, to perfect
the -entry in the manner required of a homestead entryman, , . . -

- One who has in good faith gone upon -a traet in the mistaken belief that 1t was
'subgect to.entry and capable of reclamation under the desert land law, and has
. expended -time and money in a fruitless effort, has, in my Judgment an equi-

table claim to the consmeratlon of the Government and should be permitted, if
- he desires to do s0, t6 acquire title by compliance with the homestead law; or
if this be impracticable; by developing the land for agucultural use and. paylng
the price usually exacted of those who. avail themselves of the- commutatlon '
prov1s1ons of the homestead law.

The form of bill transmitted by the Department with that report
later became the act of March 4, 1915, supra, and from the expres-
sions' of the Department there made, 1t is apparent that the kind of
entries in contemplation were those for which there never.had been a
feasible source of water supply, or for which the contemplated source
of water supply had failed.. In the present case the source of water
supply remains. The only dn‘ﬁculty is that the claimant has been
unable to purchase or construct the ] necessary apphances, due to her
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* alleged financial condition. The shoWihg made, therefore, does not
bring the case within the act of March 4, 1915, as to the perfection of
the entry by means of compliance w1th the homestead la,w, or pur-.
‘chase. ‘
The dec1s1on of the Commlssmner is correct and is hereby aﬁirmed

ELIZABETH McGLOTHERN

Motlon for rehearmg of the Department’s decision of February 21,
1917, demed by First As51stant Secretary Vogelsang, My 29, 191’(

: APPLICATIONS FOR REDUCTION OF AREA OF CULTIVATION ON
- HOMESTEADS IN NATIONAI. FORESTS ' ‘

INSTRUCTIONS
[Clrcular No. 530.]

' DEPARTMENT OF THE INTERTOR,
GexeraL Lanp Orrice,
Washmgton,/D C., Feb'r'uary 21 1917,
RrcisTerRs AND: RECEIVERS,
Unirep Stares Laxp Orrices:

You are directed to forward to the proper Forest officer all ap-
plications hereafter filed for reduction of the area requlred to ‘be
cultivated on homesteads under the -Act of June 6, 1912, where
the lands. involved are embraced in o National Forest. The investi-
gation of all such applications W111 in the future be made by the
Forest Servme

)

, Cray TALLMAN, ,
Approved ‘ e - Commissioner.
- Auexanprr T. VOGELSANG, o EIRR o :
Fmst Asszstant Secﬂ"etamy

Yk
D ]

‘ LANDS ELIMINATE'D FROM NATIONAL FORESTS—.TURISBICTION— "
ENTRIES—DESIGNATION UNDER ENLARGED HOMESTEAD ACTS.

INSTRUCTIONS

_ DEPARTMENT OF THE INTERIOR, :
Washmgton, D. 0, M a'r'ok 7, 191?‘
THE DirrcTor oF THE GEOLOGICAL SURVEY : \
Referring to your letter of February 26, 1917 ; you are adv1sed as
| follows ,
- If land embraced in an u)try under section 1 of the act of June
11,1906 (34 Stat., 233), is eliminated from the forest, the limitations.
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of said act automatically terminate, as does the \J/umsdlctlon of the
Secretary of Agriculture, und the entry is thereafter treated as
though made under Section: 2289, Revised Statutes.

The ruling of the Department in the case of Burtis F. Oatman‘
(39 L. D., 604) was based on the limitations of the act of June 11,
1906, supra, allowing entries of not to exceed 160 acres within a
natlonal forest. Upon elimmation of the land from the. forest the
reason for the rule no longer exists, and petitions for the de31gna-
tion of the land under thé en]arged homestead acts: may be filed and
considered,

.A_LEXANDER T. VoeELSANG,
First Assistant _Secre.tary.

N ;"——

INDIAN OGCUPANTS OF RAILROAD LAI\TDS-—-AGTS MARCH 4, 1913, ‘

AND APRIL 11, 1916,
INSTRUCTIONS.. :
'[Circular No. 533.1

_DEPARTMENT OF THE INTERIOR,
GenNerar Laxp OFFIcE, |
: Wasinngton, D c., Marc]:, 12, 1917
REGISTERS AND RECEIV‘ERS,
. S. Laxnp OrFicis 18 ARIZONA, CALII‘ORNIA AND NEW MEXICO
- Indian oceupants of railroad lands who are entitled to the bene
fits of the act of March 4, 1913 (37 Stat., 1007), as extended. by
- the act of April 11, 1916 (39 Stat., 48), should file in the proper local
land offices their apphcatlons for ‘allotment in the usual manner.
Each application must be accompanied by .a showmg to the effect
that the Indian claiming the benefits:of the act has occupied the land
involved for the required period of five years or more. Said showing
may consist of the affidavit of the applicant, setting forth when the
occupancy began, how long it continued, just what it consisted of,
and such other pertment facts as will enable the Department to
determine the nature and extent of the alleged occupancy. This
affidavit must be. corroborated by at least two witnesses familiar
with.the facts. When such applications and showings are filed in
*the proper local offices, the registers and receivers will transmit them
to this: office, observmcr the 1nstruct10ns contained in Clrcular No.
403 of April 24, 1915 [44 L. D., 86]. - :
"~ 2. 'When an apphcatlon and the accompanying showmg reach this A
office they will be examined, and if on their face they show that the:
Indlan is quahﬁed to make an allotment under ex1st1ng law and has
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occup1ed the land applied .for in accordance W1th the reqmrements
of the said act, the railroad company will be called upon for a state-
ment as to Whether it owns the land, and if so, whether it would be

willing to reconvey it under said act in case it be found that the

‘Indian’s occupancy is sufficient and he would be otherwise quahﬁed
to take an allotment of the land. If the company or its assigns.
decline to entertain the suggestion of reconveyance then the Indian’s
" application will be rejected; but if a reply is made in the affirmative, .
~ field examination will be directed not only with reference to the
Indian’s qualifications and his occupancy of the land, but also as to
" the value of the land. . Should the field examination show that the
Indian has not occupied the land as required by the statute or that
he would otherwise be disqualified to take an allotment of it, charges
will be lodged against his claim . and the matter will proceed to a
final determination under the usual procedure. . Should decision be
favorable to the Indian’s claim upon the report. of the field examiner -
or upon the hearing, as: the case may be;.the railroad company: will
then be requested to convey the land to the United States by proper
deed or relinquishment with evidence of title and the non-alienation
and non-encumbrance of such title. The instrument of conveyance
should not be recorded until it has been accepted by the Department.
- Should the deed or relinquishment be accepted, it will be returned
to the company to be properly recorded on the records of the county
in which the land involved:is situated, after which it will be retrans-
mitted for the files of this office. When the deed or relinquishment
has been properly recorded and returned to this office suitable nota-
tions of the conveyance will be made upon.the records of this and
the local office, after which appropriate- -action will be taken on the
Indian’s application for allotment with a view of its allowance.
After a deed or relinquishment has been accepted recorded, and
_returned to this office, the railroad company may make selection of
other vacant non-mineral, non-timbered, surveyed pubhc lands of .
equal area and value sﬂ:uated in thesame State, in accordance with the
provisions of the statute, provided it is made within. the time fixed
thereby. . Said lieu selection will be filed in the proper local oﬂice, :
where it will receive approprlate action. by the register and receiver
in the same manner as indemnity or other kinds of railroad lieu selec-
tion. TIf it be found upon examination When it reaches this office -
that the company’s lieu selection is regular on its face, the field service -
will be directed to make an examination in the ﬁeld with reference
to the character of the land selected by the company and also as to
whether it and the-land relinquished by the company are of equal
~value. When the report of the field examination has been received
by this ofﬁce, further approprmte actlon will be taken ¢ on the selectlon
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. 'These instructions will supersede:those. contained in Circular No.
510 of October 11, 1916 [45 L. D.; 322], said” Clrcular No 510 belIIO'
hereby revoked and reca]led

: : = CLAY TALLMAN,
- -Commiissioner..
Approved : . [ERDEE
ALEXANDER T VOGELSANG, S
Fwst Asszszﬁcmt Seoretarg/

JAMES RANKINE (On Recons1deratlon)
' Dedided March, 12, 1917, :

WITHDRA\VAL-——CH_ARACTER OF LAND AS OIL oR NONOIL—-COURSES OrEN TO AGRI-

" CULTURAL: ENTRYMEN :
Where; after agricultural entry and prior to final proof, the land mvolved is
included within the outboundaries of“a:petroleum reserve, the entrymian
may.. (1) apply for restricted patent, or. (2) apply for a.classification of
... -the land'as nonmineral, or (3) apply for a hearmg at which the issue shall
be the known 011 or non011 character of the land at date of perfection of

final proof. :
PATENT, RESTRICTED oR UNRESTRICTED——HEARING—BURDEN or PROOF——DETER-

MINATIVE DATE;
Upon a hearmg to deterlmne Whether an agricultural entryman should receive -
__restricted or unrestricted patent to land included within the outboundaries
“'of a petroleum:withdrawal between the dates of entry and final proof the
withdrawal being prima. facie. ev1dence the land is oil'in character, the
"bulden is‘on’ the agricultural claimant to establish that the land was hot
known-to be such at the-date of perfectwn of final- proof

Voarrsane, First Assistant Secrctary:

Qounsel for James Rankine has informally requested the Depait-
ment to reeons1der its prior decisions of June 28, 1916, and July 22,
1916, requiring Rankine to take the 11m1ted patent prov1ded for in
- the act of July 17, 1914 (38 Stat. 509),- upon his homestead entry
- (No. 08140), made Aprll 920, 1908, at Lander, Wyommg, for the
N. 1 SE. 1andN 3 SW. ;}-,Sec 27, T. 46 N., R. 98 W, 6th P. M.
Flnal proof was submltted before a. United States commissioner at
Meeteetse, : Wyommg, Aprll 30, 1914, but the ﬁnal proof together.
with the fees and’ commlssmns was not recelved in the local land
office tntil- May 9, 1914, on “which date ﬁnal certificats was 1ssued
‘The land was Wlthdrawn by Executlve order of May 6, 1914 and
mcluded in petroleum reserve No. 32.°

The Commissioner of the General. Land Oﬂice, upon July 27 1915
made the followmg rulmg

The land havmg been mcluded in a petroleum reserve subsequent to entry,
you are dlrected to advise the . party in accordance with paragraph 10-b of
Circular ' No. 393 of " Mareh 20, ‘1915, containing instructions under the Aét of
July 17, 1914 (38 Stat., 509), that patent, if issued, will contain a reservation
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of the petroleum and gas deposits to the United States in accordance with the
" said Act of July 17,1914, unless, within thirty days, there ig filed in your: office
an:’ apphcatlon for the classification of the land as. nonmineral;-together with. a
: showmg, ;preferably the sworn statements of experts or practlcal miners, of the
facts upon which is founded:the ]mowledge or belief that the land. apphed for
is°not valuable for petroleum or’ gas. }
. If application for cla551ﬁcat1on ig filed and same is denied, a healmg will be |
-allowed, if desired, dt Wthh the burden. of proof will ‘be upon the claimant to
show that the land is:not valuable for petroleum or. gas. . :
Rankine declined to apply for the classification, and the Commis-
sioner, upon October 12, 1915, held that in the absence’ of an applica-
tion for.classification, patent Would issue with the reservation of the
oil -and . gas deposits to the United States. - The' Commissioner’s
action was affirmed, upon appeal, June 28, 1916; a motion for rehear- -
ing being denied July 22, 1916. Counsel then mformally called the-
attention of the’ Department to the unreported decisions of July
26, 1916, in the cases of Fritz Hilmer, Lander 0571 (D-33026), and
Charles Q James, Visalia 02406 (D-32798). In both of those casés
entry preceded an oil land withdrawal, which withdrawal, however,
antedated final proof. In both of them, the Department ordered
that unrestricted patent issue upon reports from the Field Service of
the General Land Office and the Director of the Geological Survey
that the land was as a present fact nonoil in character and was not :
known to be-oil at the time of final proof
Upon August 10, 1916, the Department called for a report as to the
entry here under consxderatmn from the Director of the Geologlcal
Survey The D1rector, upon October 18, 1916, made the followmg -
report : o ; ‘ . . '
The land is 10cated in ‘the Grass Creek oil ﬁeld The Grass Creek anticline-
on which the field is developed has a general northwest-southieast trend and is
asymmetrical in character, dips ranging from 24° to 58° having been observed
on the southwest flank, while on-the northeast flank they are less steep.  Al-

though the uplift was dominantly one of folding, yet toward the east and south-
east beyond the tract listed folding gave way to faulting along- the ‘extension

of the anticlinal axis. Beds from the Cody shale (Upper Cretaceous) through - -

the Fort Union (Tertiary) are involved in‘ ‘the upllft but it is only ‘belowthe
older beds along the inner portion of the anticline that 011 may be expected to
be found at economlc depths or in commercial quant1t1es The hlghest part. ‘of:
the: anticline in' ‘which the Cody. shale is exposed has béen: eroded. to form
Grass Creek. Basin, which is encircled by bluffs' of the Mesaverde (Upper Cre-
taceous) formation. = The land listed is 'underlain by -the Cody shale and is
located on the anticlinal axis toward the ‘southeast end of the basin.

While “the Grass Creek field" had not" been proved 'oil- bearing before the-

withdrawal of May 6, 1914, it ‘'was nevertheless a matter -of common belief in
the, reglon at the time of the Survey s examination in the summer of 1913 .that
oil was present in commercial quantities, a belief ‘amply Just1ﬁed by subse-
quent drilling. It is difficult to understand how one living on land favorably
gituated for the adcumulation of oil andigas, as Rankine’s land is, should not at
this time have been advised of a matter of such vital importance to him,-

B
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Subsequent. to May 6, 1914, development has progressed steadily -in the Grass
Creek- field  with the result that an excellent production has been brought in.
It is true that for the'most part wells have been: drilled. oi1 the highest portion
of the anticline about 2 miles: northwest of Rankine’s entry, but that the south-
east portion: of the basin is not; barren. is  demonstrated by the productive: oil
well brought in on the 8. % of SE. %, Sec. 27, less than one-fourth mile from the
south line of Ranlkine’s homestead. It is unofficially. reported that at present
18 rigs ‘are drilling in the field and that development is' progressing rapidly
southeast toward the land here involved. ' A Survey geologist is' now in the
field engaged in bringing up to date the information regarding the Grass Creek-
development and it is not improbable that he will obtain data which may be of
interest to you in the consideration of this case. Such information as is avail-
able when field work is completed in November will be furnished at your réquest.

 From-the foregoing statement it appears. that-the tract listed is situated on
the edge of a developed .0il ﬁeld in a position structurally favorable- for: the .
accumulatlon of oil, and that it was a matter of common belief in the region for
at least 9 months prior to May 6, 1914, that the Grass Cregk Basin contained
valuable deposits of petroleum. The withdrawdl of May 6, 1914, which is itself
prima facie evidence of the oil character of the land, was recommended only
after detailed field:examination in the summer of 1913, and after mature con-

sideration by. the Survey during the winter of 1918-1914 of the facts collected

in the field, and is.therefore indicative that prior to May 6, 1914, the Survey
was convinced that this land was valuable for deposits of pétroleum. In view
of these facts the deveélopment to date in the Grass Creek field, Rankine’s land
must be considered oil in character until actual drilling on the tract jtself proves

it barren.
In his supplemental report of January 16, 1917 the Dlrector fur-
ther stated :

Such 11tt1e addltlonal mformatlon relatlng to the oil character of thls land
as was collected by the Survey in its examination last autumn, tends to
strengthen the conclusions reached in my report of October 13, 1916, that the
lands are mineral ldnds valuable. for their deposits of petroleum. It wag as-
certained during this examination that two wells, in. addition to the one men-
tioned. in Survey letter of October 13, 1916, have been drilled.in-the 8B, %, Sec.
27; and that all three wells yielded oil, on pumping, for .a period -of several
months. During the ‘time of field examination one of these wells ‘was being

;cleaned out preparatory to being put on the pump again. It was also learned

that at the north end of the field a well drilled through: the Frontier sandstones,

" from which the production to date has come, encountered gas in the underlying

Greybull sandstone. This sandstone, as well-ag those of the Frontler, underlies
the land here involved.

In view of the facts that the lands were W1thdrawn prior to the subn:ussmn of
final proof, that the oil character of the lands may reasonably be considered. to
have been known for some months before (see my letter of October 18,:1916,
in this ease), and that the claimant has submitted no evidence .indicating that

“the land is or at date of issue of final certificate was, nonmineral, 1t appears

that limited patent should be issued . * *  *

From the report of the Director of the Geologmal Survey and the
fact that the entryman has dechned to apply for a classification of
the land as nonmineral, it may be ‘assumed for. the purpose of this
case that.the land is as a present fact known to be.oil in character,
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The regulatmns of March 20, 1915 (44 L. D. 32), prov1de in para-
graph 107 (b): for an apphcatlon for a classification of land as non--

mineral: Should the application “for class1ﬁcat10n be- denied, . the-
claimant is allowed 80 days to apply for a hearing “to establish the

nonmineral character of the. land » Paragraph 1 of the regulatlons
provides:. , s " .
A withdrawal or c13551ﬁcat10n will-be :deemed prima fame evidence of the

charaeter of the land covered ‘thereby for the purposes of this act. “Where any

nonmineral application. to select, locate, enter, or purchase has preceded the

withdrawal or-classification and' is incomplete and unperfected. at such date,

the claimant, not then having obtained a -vested right in the land, must take

patent with a reservation or sustain the burden of showing at a hearing, it -

one be ordered, that the land.is in fact nonmineral in character and therefore
elroneously class1ﬁed or not of the character mtended to be mcluded in the
withdrawal. : S .

In the case of Henry Hildreth, Visalia 01995 de01ded February 5,
1917 (46 L. D., 17), the Department held. (Syllabus)

Nonmineral Iands embraced . within a lawful desert-land - entry duly main-

tamed and subsequently included Wlthln the boundaries of a petroleum- reserve

‘are ‘excepted from the operatlon of the Wlthdrawal by the act of’ June 25, 1910
(86 Stat., 847).

Where* there 1s no evidence -or a]legatmn that at the date of ﬁnal p1oof and‘ :

payment the land was mineral in character, and where there:is nothing before’

the Department warranting. further investigation as to. the character -of the
" land, unrestricted. patent will issue notwithstanding. the fact that, the land
is within the exterlor lumts of a Wlthdrawal made after desert entry

In the course of the de<31s1on, it was stated

Therefore where land -hag. -been withdrawn: or classnfied upon data mdlcatmg
that-it is mineral in character- and the Government continues to_assert that
it does in fact contain valuable mineral depos1ts, an’ applicant who seeks to
have such land declared to be nonmineral must.sustain’ the burden of proof-at
a hearing had for theé determination of that questron The case under con-
sideration does not; However; occupy such = status. - +The entry was made long
prior. to' the petroleum withdrawal.: ‘The ‘act of June 25, 1910, supre, under
which _the ; withdrawal was made, expressly -excépted from . the: operation of
the withdrawal lands embraced in any lawful - desert-land -entry. theretofore
"made, Where entryman should continue to comply .with  the law., It appears
from the record that Hildreth did continue to comply with the law; that he

lias ‘made the necessary expenditures, subnitted proof’ thereof, reclalmed the:

area prescribed by-the desert-land laws, and otherwise fully complied with
those statutes. Therefore, the withdrawal 'has, under. the express terms: of
. 'the act; failed to attach to the land embraced in hig said entry, if the lands be
of the character subject to acquisition under the desert-land laws.

If prior to final ‘proof and payment a ‘discovery: of valuable mineral had
been madeupo‘n the land, entryman:would, irrespective of the withdrawal, and
of ‘the act of June 25, 1910, supra, upon prootf:of, the fact, have suffered the

i cancellation of his entry, unless he came within and accepted the remedial pro-’

visions of the act ‘of July 17, 1914 (38 Stat., 509). Such. is not. the fact in
this-case: As herembefore related not only 1s there no dxseovery or allegation
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of ‘discovery of mineral upon this land, but the Geéological Survey reports that
-at time:of final proof: there was no evidence of its mineral character, unless
the mere: Withdrawal constituted notice of that fact. A special ‘agent of the -
Gene1a1 Land Oﬁice reports that the land is nonmineral in character. Both of
these reports Wele made subsequent to the withdrawal and the. submission of
final proof The case therefore does not fall within the rule and ‘pragtice gov-‘
erning the dlscovery of mineral upon lands prior to final proof, nor is it analo-
gous to entri’es»madeiupon.withdrawn lands.. It.is an.entry-upon nonmineral '
lands and excepted from the: withdrawal by the express terms of the said act of

" June 25,1910, .- Therefore, -in: view -of the: foregoing, and basmg the decision .

wholly upon the facts.and: cireumstances:of this case; it .is held that the entry-
man {is-entitled. to an unrestrlcted patent for the land entered. .

Under the facts’ of the entry here under consideration and in view
of the regulations of March 20, 1915 as interpreted by the decision
in the case of Henry Hlldreth supra, it would appear that three
~ courses of action are open to Rankine. -

L He may a,pply “for a restricted patent, or in the event of the
failure to take any actlon, suffer cancellatlon of hlS entry (see George
Ozbun, 45 L. D. 77y~
" 2. He may ‘apply for a classification of the land as nonmineral.
8. He may apply for a hearing.
‘Rankine . has declined to apply for a cla551ﬁcat10n of the land
Such a-classification would involve the determination of the present
“character of ‘the land. ' Should he apply for a hearing the question
at issué would be as to its’ known oil or nonoil character at the date
of the submission of ﬁnal proof, which in this case has been taken as -
of May 9, 1914, Under: paragraph 11 6f the regulatlons of March
20;.1915, the withdrawal is deemed. to be pmma facie evidence of the
character of the land. It is therefore prima facie evidence that the
land was known to be oil in character at the time of final proof.
Should the entryman hérein a,pply for a hearing, the burden of
proof will. be upon him to establish that the land was not known
to be oil-in-character at the time of final proof. :
“The entryman will accordingly be- allowed the pr1v11ege of either
' app]ymg for a restricted patent or for a hearing under the terms as
above sef forth The' prior de01s1ons of the Department are modified
to the above extent and the matter remanded for further proceedmgs—
Cin harmony hereW1th

L, \
RALPH J. SHIRK,
Decided' March ,13 1917.
ENLARGDD HOMESTEAD DNTRY—-—ADDITIONAL—--ACT OF J'ULY 3, 1916—~LAND NON-

" CONTIGUOUS.
An addltxona.l homestead entry -of noncontlguous land is not permltted by
" the act of July 3, 1916 (39 Stat., 844), until final proof upon the orlgmal
. homestead entry has Been submitted. : :
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VOGELSANG, First Assistant’ Searetary

Ralph J. Shirk’ appealed from de0151on of October 4, 1916 by the
Commissioner of the General Land Oﬂice, Tholding for cancellatlon
his homestead entry for the W. §. SW. %, Sec. 15, T. 22 N., R 21 E.,

- N M P. M., ‘Santa Fe, New Mex1co, Iand distriGt. =~

It appears that Shirk, ‘on November 15, 1913, made homestead»
entry for the E. ¥ E. 1 of Sec 21 of said townshlp, and on April 8,
1915, made addltlonal entry, under the Enlarged Homestead act, for
the W 3+ NE. } of said section. On August 3, 1916, he made further :
addltlonal entry for the W SW. 1, Sec. 15, Whlch latter entry the
Commissioner held for cancellatlon for ‘the reason that it is not con-

. tlguous to.the lands embraced in the former entries and because he.
~is not' entitled to make -entry for noncontiguous tracts, 1nasmuch as
_ final proof has not been submitted upon the other entries.

“In consideration of the appeal the Department, under date of
January 19, 1917, called upon the eéntryman to explain why he had
not submltted ‘proof and when he expected to-do so. e has replied
- that‘he did not make settlement upon the land embraced in the first
- entry: until May 1, 1914, and. that he. intended to make proof on_
- May 1y 1917, or as near: tha,t date as possible: :
The report of the local officers shows that on the sgmie day that

Shirk applied to make this additional entry, one Medina also filed

apphcatlon to enter said land, which application was rejected because
of the prior entry of Shirk. They stated, however, that they had

erroneously. allowed the latter entry, and’ requested that it be can- .

celed without delay in order that the apphcatlon of Medina mlght
bé favorably acted upon. =

" TInasmuch as final proof had not been submitted by Shirk, he was
not entitled, under the act of J uly 3, 1916 (39 Stat 344) to enter the‘
“additional noncontiguous land.’

‘The action of the Commissioner holdlng the entry for cancellatlon o

is correct, and said decision is accordingly affirmed. -

Medina gained no rights by the filing of an application whlle the
land was covered by an entry " Upon the cancellation of Shirk’s
entry, the land-will be open to entry by ‘the first quahﬁed apphca,nt

' __DILLARD v. HURD.
Decided March 1%, 1917.

HOMESTEAD ENTRY——CONTEST—-DISABILITY Curip Prior 10 CONTEST.
A contest: brought upon the ground that the:entryman is a minor and not the

head of a-family must fail where, prior to the ﬁlmg of contest.affidavit; the = -

" .entryman attains his ma30r1ty ]
SAME—CONTEST—WHEN DEFAULT BEGI’\TS TO RUN ’
Where one under 21 years of dge ‘and not the head of a famﬂy is permltted
‘to ma}{e 4 homestead entry, but attains his: majority before the filing of a



A

52 DECISIONS RELATING TO THE PUBLIC LANDS. . [vor

contest 'a_fﬁdawt charging failure to reside upon and cultivate the land -as.
.required by law, such contest must.fail if slx months had not elapsed since
the entryman became 21 years of age. :

Voerrsane, First Assistant Secretawy
: October 30, 1918, Claude B. Hurd filed application to make home- }
/- stead entry, serlal 029222 for the N. 3 NE. 1, SE. 1 NE. 4, Sec. 10,
“and SW. ’NW. 4, Sec. 11 ‘T.10 N, R. 12 E,, B, H., M Rapld Clty,‘
‘South Dakota, land dlstrlct accompamed by corroborated affidavit
statmg i o o

“That he is a minor nineteen years of age; that for the last two years he has
: been the head of the family; that he is the oldest boy at home ; that his fathesi ’
is an invalid confined to the house. at all times and to his bed a -part of the"
time; -that there’ are- four children  younger than himself and- his father and
mother to take care of; that he has provided the living for:-all of them-and has
done a man’s work about the place the last two years, and that at this time. he is:
80 domg : L ) : :

December 10 1913 his apphcatlon was allowed and- entry made of’
record. October 6, 1915 Hubert Dlllard filed apphcatlon to contest
said. entry, chargmg that Hurd—. ,
has:abandoned 'said land: and has not in good: falth complied with the reqmre-
~ mnents of the homestead law; :that said entry: was illegally- made in that: the
claimant at the date of ently was.not the head of a family and that the clalm- :
‘ant’ was ‘not the sole support of his parents at that time, nor at any time smce :
: the date of his entry ; that claimant is now only 20 years of age

Notlce of contest issued October 6, 1915, but service was not made
upon the entryman until November 22 1915 and proof of service
thereof was filed on the same day. Answer was duly filed without . -
objection to the service or proof thereof, and, upon- further due pro-
‘ceedings therefor; testimony was taken before a des1gnated officer in--
January, 1916, both parties appearing with counsel and witnesses..

April 15, 1916 the local officers joined in decision recommending.
dismissal of the oontest ﬁndlng substantlally in favor of ‘the con-
testee upon the questlons at issue.:

December 2, 1916, the Commissioner of the General Land Oﬂice,
_cons1der1ng the case upon the appeal of Dillard, affirmed . the. de-
cision of the local officers, and from thls decision contestant has ap-
pealed to the Department.

The record has been examined in the light of: all brlefs found on
file in behalf of the respective parties, and it is found that the de-
~ cision of thei Commissioner sustaining the conclusion reached by the
- local officers that the contest should be dismissed is based upon hold-

ings quite different. from those made by the local officers.

‘The Commissioner finds that the statement of contestee that he.
‘was the head of a f'amily,'though made by him in good faith at the
time he made his application, is not sustained by the .evidence, but
further finds that as he became 21 years of age on August 8,.1915,

1
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and this contest was not: filed until October 6, 1915, nor service . -

thereof. made on entryman until November 22, 1915, this defect: is
~cured, as Hurd became a qualified entryman upon attaining his ma-

jority, ptior to the mceptlon of contest. This is clearly correct. See . -
case of James F. Bright (6 L. D., 602), since many times: c1ted by el

- the Department; including 89 L., D 418, 419..
. This disposes of the charge that the entry was 111ega11y made as-
it clearly became effective from the date Hurd became a quahﬁed en— B
tryman. Jones v. Burch (39 L. D., 418). - : S
- This leaves for consideration: the charge that claimant has aban—

doned said land and has not in good faith: comphed w1th the re-v

qmrements ‘'of the homestead: law.” , :
Tf, as held by the Comm1ssmner, the: entry must date from the
time “Hurd became a qualified entryman (August- 8, 1915) " this
contest must be dismissed as premature, having been brought within
less'than the. six-months’ period within which establishment of ‘resi-
‘dence upon:the land must be made. Tf; however, the entry should -
be held to date from the date it was a]lowed (December 10, 1913),
the Department after examination of the testimony, is of the opinion
that the last’ above quoted: charge made by the. contestant ig not sup-

. ported by a preponderance :of the evidence. -

Upon full consideration of the entire case, however, the Department
" is satisfied that the ‘decision: of the Commissioner is sustained; by
analogy of reasoning, by Departmental decision in the case of Jones
v Burch; supra. ‘The conclusion, therefore, is, first, that the charge o
~ of minority must fail because Hurd became of age before the contest

was filed, and, second, that the charge of ‘abandonment and failure

to comply Wlth ‘the law must fail because the entry must date from
August 8, 1915, when the entryman attained his majority.
The demsmn appealed from is accordmO'ly aﬂirmed

— L ]

‘ WIGKHAM V. HEIR OF UBER
Demded March 15 1.917

GONTEST—SECOND——WHEN PEBMITTED
A second contest, by: the sameé. person, upon substantlally the same charges
‘as in the first," will not be permltted even -though the entryman- was not
-served with notice ‘of the first conteést, tnless satlsfactory explanatmn -is
made why the first contest was not prosecuted . :

| VOGELSANG, First Assistant. Secretary

November 19, 1914, Frank ‘A. Uber made in the Los Angeles land
office what is now lmown ‘as El.Centro. desert-land. entry 02102, for
the SE. ¢ SE. %, Sec. 1, T. 17 8., R. 12 B, S B.: M ElCentro,
Cahforma land d1str1ct
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e N_ov,ember2/2, 1915, said entry was.contested by one Bitler, alleg-
ing that the entryman died intestate, leaving as his only: heir his.
~father, A. B. Uber, and that. neither. the, ‘entryman nor his heir
~ had ever done any work on the. land, except clearmg a part thereof
of brush: Such further proceedmgs were -had . in said:contest that
said entry was canceled by the Commissioner’s letter “H,” of .

' February 4, 1916, but such contest,was. later:withdrawn, and, by

the Commlssmners letter “H,” of June 23, 1916 .said- entry was
remstated and left intact!

July. 26,1916, George R. Wlokham WhO had ﬁled h1s SOldleI'S
_declaratory statement for the land durmg the period, said entry, was
canceled of record, filed " contest against said entry, alleging the -
death of entryman, leaving as his sole heir .A.:B. Uber, and’ that
neither the entryman nor. his: heir since his death; during the first
year or any, time, had expended the sum of $1‘ per acre Iooking to
of a.‘wa,_ter rlght Notlce 1ssued on ,th1s contest July 2.6 .1916 ,but no
~ proof of service having been filed, such contest: abated‘ S’eptembei'"
5, 1916, Wickbam filed another contest against said: entry, ‘making
substantlally the same charges but offering no explanation, whatever,
so far as appears by the record, as to his. failure. to. prosecute the
first contest.. Notice issued on such :second ;contestf»September,&12} :
1916, and service was made personally upon the father: of: the entry-
man and also upon the public-administrator. October.20, 1916, the -
~ public administrator of Imperial County, California,. ﬁled answer,
making .allegations which need not: be.stated herein.: October: 28,
1916, the heir, by attorney, filed motion to. dismiss the contest; upon
the ground that the contestant-had failed to: prosecute his. first.con-
test, abated. as, aforesald in ‘which-the same. charges were made, and
had offered no explanation of his failure in that regard. Without
taking any action on such motion the local officers issued and served
notice of hearing returnable November 24, 1916, to which, in.behalf
of the heir, objections were filed insisting.. that he was entltled to-
action on his motion and that notice of Hearing ought not to issue
until such motion was disposed of. At the same time, however, for
the protection of his client’s interest, attorney for the helr filed
,answer denying the charges made by i the contestant. - o
: December 21, 1916 the Commlssmner of the Greneral Land Oﬂ‘ice,
‘ cons1der1ng the case upon. request of the: local. ofﬁcers for 1nstruc-

tions, disposed of it as follows:- T TR TS O
Until the claimant was served with ‘notice there is in fact ‘no-contest, . and
) 'such being the case, there is-no good reason .why the contestant should be
,deprlved ‘of the right to file a Second contest “if he prefers to have the ‘first
dbate,” this office béing prinmpally mterested m ascertammg the va11d1ty of
the entry that may be contested. SRk : . :
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The motion to dlS]IllSS having been made by the defendant as. aforesald he
was entitled to action thereon before belng forced to ‘answer, but as he ‘has
already pleaded-as herembefore 1nd1cated your action overruling the demurrer
is affirmed.. and you will now set. a date for heaung and not1fy the partles
thereof.

From this decision Alexander B. Uber, heir of Frank Al Uber,
has appealed to the Department. Upon this appeal it is contended
~ that the Commissioner’s finding that * until the claimant was served
with notlce, there is in fact no contest, and such being the, case there
is no good reason why the contestant should be deprlved of the
ught to file a.second contest if he prefers to have-the first abate, ,
is erroneous, and “is contrary to precedent and ‘the former prace
tice of the Departmen » In support of this contentlon cou:nsel for
apellant cites decisions in the cases of Nelger v. Keyes, Los Anceles
serials 010390 and 0187 99, and also refers to the case of Gauterau v,
Chaney (26 L. D., 450). -

- The record has been examlned in connectlon w1th the cases, above
referred to, and the Department does not eoncur in the holdmg of
the Commissioner that a second contest may; as a matter of right,

be prosecuted, if the entryman was not_served with notice in. the -

first contest. Contestant should have been required to explam his
failure to proceed with his first contest and second contest affidavit
should not have been accepted ‘unless sufficient explanatlon Was
made. Such an explanatlon will be required before hearing.

The decision appealed from is accordingly modified, and the case
is' remanded to the General Land Otice for further proceedmgs in
accorda,nce hereW1th

WICKHAM,v'.,HE'IRI OF UBER.
Motion for rehearing of the Department’s dec1s1on of March 15

1917, 46 L. D., 58, demed by F1rst Ass1stant Secretary Vogelsang,
Aprll 9, 1917.

GALIFORNIA AI\TD OREGON LAND GO v, HULEN AND I-IUNNIGUTT :
Decq,ded March 17, 1917,

VACATION oF PATENT—NOTATION OF RESTORATION—WHEN LANDS SUBJECT 'ro .
APPROPBIATION

‘Land segregated from’ the pubhc domam whether by patent, reservatlon,“
entry; selection, or other\mse, is tiot. subJect to settlement ior any other form ]
of ‘appropriation until its: 1estorat10n to the' pubhc domam is noted upon.
the records of the local land. oﬁice L
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" PrIoR DECISION OVEBRULED IN PART.

- .80 much of the decision in the case of Sarah V. Wh1te (40 L. D, 630), ‘a8
holds. that land restored ‘to the public domam as the result of vacation'of
patent thereby becomes subJect to settlement it unappropmated is over-

» ruled. :
VOGELSANG, First Assistant, Sec'retcwy

The California and Oregon Land Company has appealed from the
decision of the Commissioner of the General Land Office, dated May
12, 1916, rejecting its forest lieu selection under the act of June 4,
1897 (30 ‘Stat., 86), for Lots'1, 2, 7, 8, 9, 10, 15 and 16 of Sec. 28, T :
" 218, R.2 W, W M., Roseburg, Oregon, land district.

, The lands descrlbed were formerly embraced in two- ‘patented en-
tries, which were canceled by decrees of court. The local officers
were, by letter of December 9, 1915, advised by the Commissioner of
the General Land Office that the decrees had been recorded, and they
were directed to post in their office, and to give to the press as a
matter of news, a notice to the effect that on a date thlrty days hence
they would ‘note the restoration of the lands upon the records of their
office, and-that thereupon they would be subject to all forms of appro-
priation permitted by the public land laws appropriate thereto.

The local oﬁicers issued notice as directed, setting J anuary 18, 1916,
at 2 o’clock p. m., as the hour of opening sald lands to entry.

Within twenty days prior to January 13, 1916, as provided in the
regulations of May 292, 1914 (43 L. D., 254.-), W1111am Hulen pre-
sented his application to make homestead entry. for Lots 1, 2,7, and

8 of said Sec. 28; Ulysses I. Hunnicutt presented a like apphcatlon
for Lots 9, 10, 15, and 16 of said section, and the California and Ore-
gon Land Company, by Robert E. Smith, its attorney in fact, pre-
sented its forest lieu selection for all of the lands. -

Hulen and Hunnicutt having alleged prior settlement, the loecal
- officers-allowed their appllcatlons, and rejected the forest lieu selec-
" tion for conflict therewith. The Commissioner held that, the local
officers having followed the regulations of May 22, 1914, supm, the
apphcatmns had been properly dlsposed of.

The Commissioner’s decision is based on the assumptlon that the.
lands became subject to.settlement when the prior patents were can-
‘celed by the court decrees. In this he erred. The correct rule is that
when a decree canceling a. land patent becomes finally effective, the
patented lands dre thereby restored to ‘the public domain, but they
are not thereby restored to appropriation until the local officers are
instructed by the Comm1ss1oner that the lands are restored to entry
“and have in accordance with, 1nstruct10ns made notation of restora-
~tion upon the records of the local office.- See cases of Hiram M. Hamil-

- ton (38 L. D., 597) and Sarah V Whlte (40 L D, 630) In the

Iatter case it was held )
i
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By a final -decree ef cancellation:of patent; land once patented becemes part
of the public domain, subjeet to settlement, . .. if unappropriated;: but does
.not become subJect to- entry until opened to entry by. the General Land: .Office.

. The quoted holding ‘was not necessary to the disposition of the
case, and the orderly administration of the land laws forbids any -
" departure by the Department from the salutary rule that land seg- -

regated from the public domain, whether by patent, reservation, entry, .
-selection, or otherwise, is not subject to settlement or any other form
-of a@proprlatlon ‘until its restoration to the public -domain'is.noted
‘upon ‘the records of-the local land:office. © So much of. the White

decision as holds to the contrary is-overruled. ~
- Tt follows that, instead of recognizing .any claim of prior settle--
ment, a.drawing should have been had; as ‘directed by paragraph 4
-of the regulations of May 22, 1914, supra. However, Hulen’s entry
was canceled on relinquishment filed Oectober. 17, 1916, and Hunni-
-cutt’s entry was likewise canceled on January 29, 1917.. . The selec-
tion of the California and Oregon Land Company will therefore be
allowed, if no other objection’ eX1sts
The demsmn Is. reversed : L

ADDITIONAL ENTRIES—AGT OF FEBRU'ARY 20 1917.<

INSTRUCTIONS
[.ercular No. 535.]

DEPARTMENT OF THE INTERIOR,
- GeneraL Lann OFI‘IOE,
‘ Waskmgton, D.C., M arch 19, 1917’
REGISTERS AND RECEIVERS
' " Untrep States Land OFrrons:

~ 1. Your attention is directed to the act of Conoress of February 20,
1917 (39 Stat., 925), Whlch prov1des

"L‘h,at any  person otherwise qualified who lias obtamed title under the home-

- stead laws to less then one quarter section of land may make entry and obtam
title under ‘the provisions of ‘the act entitled “An act to provide for enlarged
homesteads,” 'approved February nineteenth, nineteen hundred and nme, ‘and -

an . act’ of June seventeenth,: nineteen.hundred and .ten, entitled “An .actto
provide for jan enlarged homestead,” for such-an area of public.land. as will; -
when ene-half of such area is added:to: the area-.of the lands to which he has
already. obtained” tltle, not exceed one quarter: sectlon Provided, That th1s act
shall not be constr ued to apply to soldiers addltlonal homestead entries made

“under section twenty-thlee hundred and six, United’ States’ Revxsed Statutes,
or acts amendatory thereof or supplemental thereto. e

2. This act permits an additional entry under the enlarged home- -
‘stead act to’ be made for a tract des1gnated as subject’ thereto,
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“although the land included in the applicant’s perfected entry be not .
thus designated ; it is immaterial whether he owns the original tract,
-and the additional tract may bé contiguous thereto or at any dls—
tance therefrom. . - —
3. The application must contain a descmptlon of all entrles there-
tofore made by the apphcant or such data as W111 serve to- 1dent1fy
them. ‘

4, Under sectlon 6 of the act of March 2, 1889 (25 Stat., 854),
person who has partially exhausted his homestead right ,‘_through a .
perfected. entry is entitled to make an additional entry for so much

. land as will with the area of the completed. entry make 160.acres.
The present act supplements that legislation by providing that the
additional land, if designated under the enlarged -homestead act,
shall be estimated at only one-half its actual area in the calcula,tlon
under the act of March 2, 1889." To- illustrate: If the person ‘has
obtained title to 40 acres, he may make additional entry for not.
exceeding 240 acres of enlarged-homestead land, that is, twice 120;.
if he has had 80 acres, he may still take 160 acres of such land; if he
has had 120 acres, he may now take an additional 80 acres.

5. In connection with an application pursuant to-the provisions
of this act, a petition for desighation of the land sought may be filed
as provided in other cases of applications under the enlarged- -home-
stead act, and the proceedlngs with relation to the apphcatmn and
petition Wlll be as in other cases.

6. Where an application is filed for addltlonal entry under either
section 8 or section 7 of the enlarged-homestead act, and the Secre-
‘tary of the Interior refuses to designate thereunder the tract in-
cluded in the original perfected entry, the apphcatlon may be allowed
for so much of the land sought as the claimant is entitled to enter
under this act, provided said land be designated as subject to the -
enlarged-homestead act.

7. In proof on an entry allowed pursuant to the prov1smns of the
present act there must be shown the existence of a dwelling house
upon the land entered and the usual residence and ‘cultivation.
Residence must be for not less than three years, subject to' the’ privi-

_ lege of being absent five months in each year, in two periods if de-
. sired. There must be cultivation of not less than. one-sixteenth. of
~ the land entered during the second year after the date of the entry

and not less than one-eighth of its area during the third year and
until submission of proof. However, credit for military service will
be allowed as.in other cases. Proof must be: submitted W1th1n ﬁve ’
years after the date of the entry :

8. The present act does not in anyw1se aﬁect the rlght of addi-
tional entry under the stock-raising homestead act; under the pro-
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visions of that law no additional entry: can be made unless the land
originally entered has been designated as sub] ect thereto. -

. A -Cray TapLman; -

Commissioner. :
“Approved : :

Arexanper T. VOGELSANG
. First Asezstaﬂt Secretamy

N : <

“UMA’I.‘ILI.A INDIAN GRAZIN G LANDS—AGT OF FEBRUARY 17,1917,

INSTRUCTIONS.

[Circular No. 536.] .

‘ - DEPARTMENT oF TeE INTERIOR,
GENerAL Lanp OFrIcE,
: o Wa_skz'ngtow, D. C., March 20, 1917.
' ’REGISTER AND REOEIVER, '; ) '
Uxrrep Stares Lanp Orrice, Lia GRANDE, OREGON
" Your attention is directed to the act of February 17, 1917 (39 Stat
928); which reads as follows: -

That all persons: who' have heretofore purchased -or may, hereafter purchase
any of the lamis of the Umatﬂla Indian Reseryation ‘in: the State -of . Oregon,
and have made or shall make full-and ﬁnal payment therefor in conformlty
with the acts of Congress of March ﬂll]:‘d eighteen hundred and eighty-five,
and of July first, nineteen hundred and two, and subsequént. acts respecting
the sale of said lands, shall be: entitled -to receive patents therefor upon sub-.
mitting: satisfactory proof to the Secretary of the Interior that the untimbered -
lands . so. purchased. are, not: susceptible.of cultivation: or .residence:and ‘are
excluswely grazmg lands, mcapable of any proﬁtable use othe1 than for graz-
ing purposes

SEC. 2. That where 8 party entltled to’ claim’ the beneﬁts of th1s aet. dles
before securinga patent therefor it &hall be competent for the executor or
administrator of -the:estate of such party,: or one: of the heirs, to make ‘the
necessary proofs and paymenty therefor to; complete the same; and the patent
in such cases shall he made in favor of ‘the heirs of the deceased -purchaser, -
and thé title fo saJd lands shall mure to such he1rs as 1f thelr names had been
especmlly mentmned : S :

1 Th1s act is 1dent1ca1 in 1ts terms Wlth tha,t of Februa,ry 11, 1913
(37 Stat , 665), except that its provisions are now extended to all

_entrles heretofore or hereafter made. Proofs may be submitted only |

after publlcatlon and - .posting of -notice; as.in ordinary: homestead'
cases.. If the regularly introduced, testimony. shows that .a tract is
,not susceptlble of: cultlvatlon or.residerice. and. is exclus1vely grazing
- land, mcapable of any profitable use other than for grazing purposes,
the entryman is, by the act relleved of. the requlrement of residence.
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" ‘Moreover, such proof ‘entitles hlm to issuance of ﬁnal celtlﬁcate,
upon payment of the unpaid installments of the price, and it is not
' necessary to show that the land has been actually used for. grazing
purposes. g

2. Section 2 of the act ‘allows submlssmn of proof by one of the ;
. heirs; or by the executor or administrator of the estate of the entry-
man, if he'be dead. However, the certificate is to be issued in favor
of the heirs. The executor or administrator, oﬁ'erlng proof, must
produce record ev1dence of his appomtment and quahﬁcatlon as

“guch.
CLAY TALLMAN,

R Oomzsszomr.
Approved : : _ : ‘
‘Arzxanper T. VoerLsawe, - -

Fwst Assistant Sec'/'etary

H. STELTA SAMUELSON.

kDecided March 22, 1917,

’

REPAYMENT———ERRONEOUS ENTRY INCAPABLE _OF, AMENDMEN%ACT on MAECH
26, 1908. : . :
“ ‘'Where entry is made of land not intended to be taken, and amendment is
rendered impossible beeause the land- desired has been disposed of the -en-
) tryman ‘upon: relinquishment, i8 ent1t1ed under Sectlon 9. of the act of
“March 26, 1908 (35 Stat 48), to ‘return of alt moneys pa1d 1n connectlon :
- with such entry :

: VOGELSANG Fzrst Asszstcmt Secmtawy - :
. H.Stella- Samuelson has appealed from the: de01s10n of August 16
- 1918, denying repayment of moneys paid on her desert-land’ entry
IortheS 3 SW.1,8.3 SE. £, Sec. 20, N. } NE. }, SW. { NE. i:,SE LR
NW. 1 ,Sec. 29, T.6 N, R. 3 W., S. B M Los Angeles, Cahforma, g
land d_lstrlct Wh:lch Was canceled on her rehnqmshment
Mrs.: Samuelson found she had entered land some distance from'
and- entlrely inferior to that which  she’ “had selected and not sus-
ceptible ‘of reclamation. She alleged "that this was due to fraud
practiced upon her. .She was advised of her right to amend the’
- description, but it: was then found- thiat” the ‘tract: she had’in fact’
selected was covered by another entry; nor was she able to locate any
,other practicable land. - She then' relmqulshed the entry a§’ an essen—'
tial incident to her: appllcatlon for repayment. -
* Since it ‘appears that the land’ which ‘she had orlgmally 1ntended
to enter,’and ‘which she supposed she-applied for; has been otherwise
' approprlated it follows that she is entitled to relief under the “pro-
visions of the act of March 26 1908 (35 Stat., 48)\ An error 1n the

’
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~ original, apphcatlon, induced in the manner described, can not be
determinative of rights under a remedial statute See the. case -of
~ John Ard (45 L. D., 823), in which. it was determmed by the De- -
' partment that fees as “well as purchase money and commissions were
repayable under the provisions of said-act, where the tract selected’
and, intended to be entered was not sub]ect to appropnatlon In
" such cases the entire payment must be regarded asin excess of: legal
“requirements, and thus Wlthm the terms of the second sectlon ofA
' the act. ‘ : "
The de01s1on is accordmgly reversed

| HEIRS OF WILLIAM L. NAFTZGER,
o Devided March 28, 1917. L

RECLAMATION BENTRY—DEATH OF ENTB.YMAN AETEB. FINAL- PROOF——DEVOLUTION :
OF ENTRYMANS IN’I‘ERES’I'

Upon the 'death: of an entryman: Who has made: satlsfactmy homestead: final
.proof on. a reclamation farm unit; the. homestead: becomes a ‘part of -his.
estate, and as such subJect to dlstrlbutlon, and is . not an; unperfected

. entry subaect to ‘the prov1s1ons of Sec 2291 Rev Stat :

RECLAMATION ACT—REQUIREMENTS No'r CONDITIONAL OF HOM:ESTEAD LAW OE,
PBOOF "Bur ADDITIONAL THERETO :

. The cond1t1ons 1mposed by the Reelamatwn Act as to reelamatlon, payment
of charges and. ﬁhng of water- rlght apphcatlon, are conditions .not of
‘homestead law or proof, but amsmg out of reclaimation and nnposed as a:
furthe1 reqmrement : R ooy

VOGELSANG, F'n’st Asszstant /S'ecremry

Vinnie: Pharrls, Pearl Conley, and George Naftzger, as chlldren‘
and heirs at. law of William: L. Naftzger, deceased, have appealed
from the- decision of the (Jommlssmner of the Genera,l Land Office,
dated October 1, 1915, rejecting the. final affidavit ‘of reclamation
submitted n connectlon with decedent’s homestead entry for the
F. 3 NE. 3 (farm unit A), Sec. 13 T, 4 N, R. 5. W.,.B. M,, Boise
1eclamat10n project, Idaho.

» William L. Naftzger made. the orlgmal homestead entry August
21 1905, subject to the provisions ‘of the act of June 17, 1902 (32
’Stat 388) the land being within a reclamation Wlthdrawal second
form. April 55,1912, Mr, Naftzger submltted final homestead proof o
alleging that he had established residence upon the land in Decem- .
ber, 1905, resided thereupon to date of final proof, having placed im-
provements to the value of $1 500 upon the 1and and cleared and
‘cultivated the entire 80 acres,"
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. The final proof was received and forwarded to the Gerieral Land-
Office for consideration, and on July 16, 1912, the Commissioner ad-
v1sed entryman, through the reglster and recelver, that his— -

o ﬁve-year proof o . . has been’ exammed in this office and “found to. be suffi-

cient as to residence, cultlvatlon and improvements reqmred by the ordmary
provisions of the homestéad law. - Further residence on 'the land is'not required
in order to obtain patent, and final certificate and patent will issue upon proof- -
that at.least one-half of the irrigable area in the entry, as finally adjusted; has
- been reclaimed, and that all the charges, fees, and-commissions due on account'
thereof have been pald ‘to the proper rece1v1ng officer of the. Government
~ Entryman died November 28 1914 leaving surviving a widow and
‘three adult children by a former w1fe, from whom he was divorced
or separated some time during the year 1907. ~June 2, 1915, one of
the children; Vinnie Pharris, filed a water-right apphcatlon and a
final affidavit showing reclamation of the land under the provisions
of paragraphs 55 and 56 of circular of September 6, 1913 (42 L. D,
349), as-amended by Departmental order of June 4, 1914. The ﬁnal'
affidavit was approved by the reclamation project manager on June
1,:1915, but rejected by the Commissioner of the General Land Office,
on the ground that the widow is the statutory successor of entryman v
and the proper person to submit proof of reclamation. '
Appellants contend that patent should issue to the heirs. Both
the widow and heirs, through their attorneys, have been heard orally,
and have filed written briefs and arguments.
" According to the records of the Department, prehmmary farm unit

: plats, 1nc1ud1ng the tract in question, were furnished to the Boise

land office in 1909, and thereafter water for 1rr1gat10n was. furmshed .

_on a rental ba31s. The irrigable area of the units was not deter-.
tined until J. anuary 26, 1917 When the plat Was approved by the
Department :

 Section 2291, Rev1sed Statutes in ‘force at the time of makmg
the homestead entry, and under Whlch proof of residence, cultlvatlon

and 1mprovement was submltted isas follows:

No certlﬁcate, however, shall be. given, or patent issued therefor, unt11 the
expiration of five years from’ the date of such entry; and if at the expiration of
such time, or at any time within two years thereafter, the person making
‘sueh -entry; or if he be dead, his widow; or in case of her death, hig heirs
_or-devisee; or in: case of.a widow,making such entry, her heirs or, devisee, .in
case of her death, proves by two credible witnesses that he, she, or they have
resided upon or cultlvated the ‘same for the term of five years 1mmed1ate1y
stuceeeding the time’ of ﬁhng ‘the afﬁdav1t and makes affidavit that no part of
such land has been alienated, except ‘as provided'in section twenty-two hundred
and eighty-eight, and .that he, she, or:they “will bear true allegiance to the
Government.‘of -the. United States; then, in such case; he, she; or they; if at
~that time citizens of the United States, shall be entltled to a patent; as in other
cases provided by law.
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“The act of June 17 1902, supra, prowdes, in section 3, that lands
believed: to.be susceptlble of reclamation from contemplated irriga-
tion works shall be withdrawn from entry “ except under the home-
stead laws,” and that lands which are to be irrigated “shall be
subject to entry only under the provisions of the homestead laws
in tracts of not less than forty nor more than one hundred and sixty
acres; and shall be subject to the limitations, charges, terms, and con-
ditions herein provided.” Section 4 authorizes the Secretary of the
Interior to limit the area per entry to such acreage as, in his opinion,.
may be reasonably reqmred for the support of a famﬂy Sectlon 5
prov1des :

“'That the entryman upon lands ‘to be 1r11gated by such Works shall in addi-
tion to.comphance with -the homestead laws, reclaim at ‘1east one-half of the
total irrigable area of his entry»for agricultural purposes, -and. before reéceiving
patént for the lands V‘covered' by his- entry shall pay to the’ Government the
charges apportioned against such tract as provided in section four. .. .. ..
~ The latter provision was modified by the act of August 9,1912
(87 Stat., 265), so— : L .
that .any -homestead. entryman: under the" act .of June seventeenth nineteen
hundred and two, known-as-the reclamatlon act, ... ... 1oay, at any time
after- having comphed Wlth the prov151ons of law apphcable to such lands as
to residence, reclamatmn, and cultivation submit proof of ‘such residénce; re-
clamstion, and cultivation, which proof if found _regular and satlsfactory,
shall entitle the entryman to a.patent. ‘ : :

This was subject to the condltlon expressed n the act that every
patent issued should ‘reserve to the United States a prior lien for
‘the payment of all sums due or to become due the United States ‘

June 23, 1910. (36 Stat., 592), Congress provided:

That from and after the ﬁhng w1th the Commissioner of the General Land

Office of satisfactory proof of residence, unprovement and cultlvatlon for the =

five years required by law, persons who have, or shall make, homestead entrles
within® reclamation projects under the provisions of the act of June seven-
teenth; nineteen hundred and two, may assign: such: entries, or any part-thereof;
to other persons and such ass1gnees upon submitting proof of the reclamatlon
of the lands and upon payment of the charges apportioned’ agamst the same
as provided in the said act of June seventeenth, mneteen hundred and two, may
receive from the United States a patent for the lands: Provided, That all as-
s1gnments made under the’ prowsmns ‘of this act shall be subject to the limita-" -
tions, charges, terms; and conditions of the reelamatlon aet.: :

Said law was reenacted and ‘its’ operatlons extended by act of
Congress approved May 8, 1916 (89 Stat., 65)..

~ From the foregomg it w111 be perceived that the entryman, Wllha,mf

L. Naftzger, prior to his decease had fully met the requirements of

the general homestead law"as to residence, improvement, and culti-

vation; and had: submitted proof thereof, which proof was approved

'and accepted by the Comm1s31oner of the General Land Ofﬁce. The.
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proof as to reclamation of one-half the land and the application for
a water right, required to be made by: the reclamation laws, were.not

stibmitted . untll after his decease.

The question. at issue in this case’ 1s, brleﬂy, whether uponn
Naftzger s death the entry or the land covered thereby became a part -
of his estate subject to distribution under the laws of the State of-

Idaho, or whether it' was an unperfected homestead entry which,
under the provisions of section 2291, Revised Statutes, could be com-
pleted only by the surviving widow. -

. Section 2291, Revised Statutes, as in force at. date of orlgmal entry,
- and under Wh1ch as stated, proof was submitted by Naftzger, deals
only with res1dence, cultlvatlon, and improvement, and not with

reclamation of lands. The proofs. which the widow, or, in case of.
her death, entryman s heirs or devisees, are. authorized to submit, are
_that “he, she, or they have resided upon or: ¢cultivated the same for.

the period of five years immediately succeeding the time of filing the

affidavit.”- The party making proof is-also required by the statute

to make affidavit that no part of the land has been: alienated, and
that he, she, or they will bear true allegiance to.the United States.

Has this section been amended or modified by the provisions of the

Reclamatmn act of June 17, 1902, or acts amendatory thereof? -

- As already pointed out, the act provides that 1rr1gab1e public
“lands under a reclamation project shall be subject to entry only under
the provisions of the homestead laws, and section 5.requires entry-..
roen, ¢ in addition to comphanee with the homestead laws,” to reclalm,

one-half of the total irrigable area of the entry.

Under the ‘reclamation laws, this Department has 1ssued regula-‘
tions- prescribing the form and manner of this proof, requiring the °
execution and filing of a formal apphcatmn for a water rlght and.

prescrlbmg the procedure to be followed. .

.- The 1angua0‘e of the statute cited indicates that 1t was not the '
purpose of Congress to amend:-the homestead laws in this respect,
but to impose additional requlrements with respect to reclamation.

This view of the law is borne out by the fact that Congress, in the

“act of June 23, 1910, supra, prov1ded that after. entrymen under
the. homestead: laws had submitted satisfactory proof of residence,
improvement, and cultivation “ for the five years required by law,”
. they mlght assign their entries, in whole or in part, to other. persons, .

‘the assignees, upon- subm1tt1ng proof of reclamation and upon pay-
ment of .charges due, to receive a patent for the lands. The Depart-
ment, considering said act, held, April 2,1914 (43 L. D., 456, 457) :

It is evident from the language of the act that to.become ent1t1ed to. the:

right to assign such a homestead entry the original entryman must have. fully
complied with the requlrements of the homestead law as .to residence, and in
practlce such an entryman is not reguired to reside upen the land or in the”
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neighborhood after he has" submitted satisfactory proof of such residence, . im-
provement, and cultlvatlon for the period required by the homestead laws. It
seems to follow that no greater or additional obligations should be imposed
upon. the ass1gnee than were imposed upon the original entryman, and that .
such gssignee should not be required to repeat or duplicate, with respect to
‘the lands secured by assignment, the ‘conditions- already satisfied -by. the
original entryman. It.has been contended that assignees under this act must
possess all the quahﬁcatlons of a homestead entryman, but this contention was
disapproved by this Department, it being:held that the law contains no warrant
for imposing such a limitation.

_ The conditions which remain to be fulfilled by the assignee of a homestead
enitryman in such a case are. the payment of charges specifically mentioned in
the act of June 23, 1910, and such other conditions as may be imposed by the
law, which may include the reclamation of one-half the irrigable aiea of the
land, provided that this requirement has not_been previously fulfilled by. the
original entryman. 'As intimated, the original entryman, if he retains-the land
entered, is not required to continue his residence upon the land or in the
vicinity after submitting satisfactory proof of residence, and nothing .in the .

law seems to impose the requirément of residence upon an assignee.. His . .

assignor has already fulfilled all the requirements-of the law in this particular,
and it remains for the assignee only to complete the unfulfilled conditions. -
 This holding implies that the requirements of the two laws are

separate and distinet; that is, that the homestead law operates within
the sphere therein descrlbed and defined, and that the conditions as
to reclamation, payment of charges, and filing of water- r1ght ap-
plications are conditions not of homestead law or proof, but arising
out of reclamation and imposed as a further requlrement upon the
homestead entryman or his assignee. This view is further sup-
ported by the fact that section 2291, Revised Statutes, requires the
ﬁhng of proof of nonalienation of the land as a prerequisite to the
issuance of final certificate of patent to the entryman, his widow,
‘or in case of her death, his helrs, or devisees, while the act of June
98, 1910, supra, permits the assignee of such an entryman, who bhas-
submltted his final homestead proof, to obtain patent without filing
such evidence or Wlthout showing that he is 4 quahﬁed homestead
. entryman.

The law cited and the rulings of this Department in' connection
with the Reclamation laW, support the view that a homestead entry--
man who has proceeded in the manner and to the point to which
Mr. Naftzger proceeded prior to his death has met the requirements
of section 2291, Revised Statutes, and that whoever succeeds to his
right, title, and interest in the land succeeds not under the devolu-
tion set out in the statute, but as an heir or devisee tnder the laws
of the State. What remained to be done. after his death could, with
equal legality, be performed by an assignee, by an admlnlstrator, by
an heir or devisee, the limitation of section 2291, Revised Statutes,
bemg, as pomted out, confined to cases where the entryman died

4587° —17——v0L 46—75
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prior to the subm1ss1on of proof of residence, cultlvatlon, and im- .

provement. It is accordingly held that the water- -right apphcatlon

may be filed, and the proof of reclamation and cultivation be sub-

*mitted and the payment of reclamation charges made by or for those
who are entitled to share in the. distribution of decedent’s estate

under the laws of the State of Idaho. : : -
The decision of the Commissioner is reversed.

CHEYENNE AND ARAPAHOE SCHOOL LANDS——EXTENSION oF
PAYMENTS—ACT OF FEBRUARY 23, 1917 (39 STAT., 937).

INSTRUCTIONS

[Circular No. 539.1 .

DeparRTMENT OF THE INTERIOR,

; " GENERAL LAND OFFIGE‘,‘

, - Washington; D. C., March 23, 1917.

Recister AND Rucever, B
~ Unarep Srares Lanp Orrros, Gurarie, OKLAHOMA : '

The act of Congress of June 17, 1910 (36 Stat., 533), opening
to entry certain tracts of land of the ceded Cheyenne and Arapahoe
~Indian Reservation (theretofore reserved for agency and school pur-

- poses), stipulated that one-fifth of the price bid for each tract be
paid at the time of sale, and that the balance of the purchase price.
be paid in six equal annual installments without interest. The sales
were made November 15,16, and 19,1910,

The act of August 22, 1911 (37 Stat 33), granted the purchasers
an extension of one year for paymerit of each deferred installment
of the price of the land, and provided that they must pay mterest
for that postponement at 5 per cent per annum.

A clause.in the Indian Appropriation Act of Angust 24 1912 (37
Stat., 518, 530), provided that the maturity of any mstallment of
‘the. purchase price of these lands mlght be extended for one year,
_on_condition .that the purchaser paid in ‘advance interest for that

' _year at B per cent per annum; also that further annual extensions

" ’mlght be obtamed but not to a date later than one year after the last
: \mstallment would have been due under the act opening the lands to
entry; that is, not later than November, 1917. =

9. The act of February 23, 1917 (89 Stat., 937), provides:

That - the Secretary of -the Interlor is hereby authouzed and directed to ..

grant. to purchasers of land in the former Gheyenne and Arapahoe Indian
Reservation, Oklahoma, sold in the year nineteen hundred ‘and- ten, under- the
act of Congress approved June seventeenth, nineteen hundred and ten (Thirty-
sixth Statutes at Large, page five hundred.and thirty-three); a further exten-
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sion of tlme to"make payment; the unpaid portion. of. the purchase puce shall
be d1v1ded into five equal portions, one portion to.be due November fifteenth,
nineteen hundred and eighteen, and' one portion thereof . November fifteénth
of each of the four succeedmg years, interest to be pa1d ‘annually -on' each
‘installrnent or portion at'the rate of five per centum’ per-annum ; P10v1ded that
~interest due under existing law granting ¢xtensions of time must be paid up
t0 November fifteenth, nineteen hundred and sixteen, within ninety days from
the passage of this act; Provided further, that failure to pay any installment,
as well as the interest thereon, as the same becomes due, as herein provided,
will forfeit the entry-and the same shall be cancelled and any and all pay-
] ments previously made shall be forfelted
~ 3..In order to obtain the benefits of this act the holder of an entry
must within ninety days after its passage, that is, by May 24, 1917,
pay all interest due on the purchase price down to November: 15,
1916, counting from the orlglnal maturlty of each 1nsta]]ment To
111ustrate
If on the first day a person bid for a.tract the sum of $1 500, pay-
ing $300 at the time of purchase but not making any further pay-
ment, the interest to-be now paid by him would be calculated in the
following manner: The first deferred installment of $200 fell. due
November 15, 1911; he had five years’ postponement thereof, prior
to November 15, 1916, and the interest for said years amounted to 25
per cent, or $50; similarly he owes 20 per cent, or $40, on the second
deferred installment; 15 per cent, or $30, on the third installment;
10 per cent, or $20, on the fourth installment; 5 per cent, or $10, on
the fifth installment. Therefore, he must pay $150 in order to secure
the benefits of the recent legislation.

4. Regardless of the question whether one or more of the deferred
-installments have been paid on an entry, if the interest is paid as
above explamed such portion of the principal of the purchase price
as may remain unpaid is to be divided into five parts; which will fall
due on November 15, of the years 1918, 1919, 1920, 1921; and’ 1922,
respectively.  However, 5 per cent interest must be paid on the entire
sum November 15,1917, and on each of the other dates mentioned one
year’s interest must be pald on the entire sum then remaining unpaid,
as well as-on the installment fallmg due. In the above case taken
~-as an illustration, the clalmant would have to make the followmg

payments o ; ‘ o :

Principal. | Interest. | Total.

Nov. 15 1917, $60.00 $60.00
Nov. 15 1918. 60.00 300.00
Nov. 15 1919. 48,00 © 288.00
Nov. 15 1920. 36.00 276.00
Nov. 10, 1921 24.00 264.00
Nov. 15,1922 £
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5. The extreme linmit of time granted for payment for these lands,

_aside from the present act, will expire November 15, 16, and 19,
1917.  Unless full payment.is then made, or the claimant entitles
'hlmself to the benefits of the:present act, the entry will be subject
to, eaneellatlon Moreover, as provided by the act of February 23, .
1917, the entry will be subject to cancellation, and all payments will.
be forfeited if the holder of the claim fails to pay the extended in-
stallments and interest when due, as heretofore explained. :

6. Homestead proof on these entries may be submitted at any time
prior to November 15, 1922, provided compliance with the. conditions
of law ag to paymepts be continued to the time of its submission.

- Such proof will be accepted by you if satlsfactory, subject to the
payment of the unpaid portions of the purchase price, but final cer-
tificate will not issue until full payment is made; and the proof will
be accepted by this office on the same condltlons, if found satisfac-
tory. After acceptance of such proof the claim is subject to trans-
fer, and you will issue all riotices in connection with the case to the
transferee provided notice of the transfer be duly filed in your office.

7. You W111 use every reasonable effort,to promptly convey a copy
hereof to the holders of pending entries for these lands; that is, the

entrymen or their transferees. ‘
o Cray TALLMAN,

Commissioner.
Approved , -
~ Avrexanper T. VOGELSANG, : T
First Asswtcmi Se'cr_etary. ‘

SURVEY—O0WENS 'LAKE CALIFORNIA—QWNERSHIP OF LANDS
' UNCOVERED BY WATER’S RECESSION. -

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR, .
' Washmgton D. C., March 23, 1.91’7

THE COMMISSIONER OF THE Gexerar Laxp OFI‘ICE

On March 10, 1917, you forwarded for Departmental consideration
certain communications between your office and the United States
Surveyor General for California, which raise a question as to
whether certain lands uncovered by recession of the waters of Owens
Lake, a navigable body of water in that State, 10 miles wide and.15
m11es long, should be surveyed and disposed of as public lands be-
longing to the United States, or be treated as belongmg to that
State. :
Under well- settled doctrme, universally recogmzed by both the
Federal and State courts in this country, and by this Department,
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all the Iands then covered by the waters of this lake passed into the
ownership and under the sovereignty and dominion of the State of
California on September 9, 1850, the date on which that. State was
admitted ‘into the Union; and they ‘were no longer the property of
or under the dominion and control of the United States after that
date, except in so far as relates to their possible use for the purposes
of mterstate or foreign commerce, unless the Federal Government .
later aequired title thereto as the riparian owner of abutting lands,
through aceretions or reliction. Shively . Bowlby (152 U..S., 1);
United States ». Mission Rock Co. (189 U. S 391) Harvey M La
Follette (26 L. D., 453).
-~ 'The rule as to the extent of the rlghts of riparian owners is not .
-uniform in all the States, and is controlled by the laws of each in-
-dividual State. In some States it is held that the title of a-riparian
“owner extends only to thé lands owned by him above the line of or-
v-dmary high water; and in California it has been provided that the
ownership of lands below that line is in the State. '
While the laws of California accord the owners of lands abuttmd
upon navigable streams the -right to claim lands added by the :
* accumulation of material or by the recession of the stream (section
1014; California Civil Code), no such provision has been made as to
- the owners of lands above the line of high water on navigable lakes;
but, on the contrary, the State has asserted ownership ®f such lands
adversely to riparian owners by expressly making provision for the
sale of “the lands uncovered by the recession or drainage of the
waters of inland lakes inuring to the State by Vlrtue of her sover-
eignty ¥ (Laws; 1893, p. 341).
.- It- must be held, therefore, that the ownershlp of all lands cov-
ered by the waters of Owens Lake at the date of the admission of
:California into the Union was in the State of California, and that
* such of them as have been uncovered since that date are not in any
sense public lands of the United States, and can neither be legally.
surveyed nor disposed of by the Federal Government, and that they
did not, therefore, pass to the State under the swamp-land grant of
* September 28, 1850 (9 Stat., 519), and can not be patented ‘to ‘the
State as such Edwards ». Rolley (31 Pac. [Cal], 267); Frank
" Burns (10 L. D., 365) ; G. W. Sabastian ez of. (22 L. D., 710) ; Har-
‘vey M. LaFollette (26 L. D. 453) Palo: Alto County (82 L.-D.,
 545).

You will please furmsh the surveyor—general Wlth a copy of this
commumcatlon, and request him to take action in conformlty there-
with, in all cases where applications are made for the survey of lands
of the kind here considered.. o

"Arexanper T. VOGELSANG,
- First Assistant Secret@rg/.
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SECOND “HOMESTEAD ENTRIES—ACT oF FEBRUARY 20 1917
: (39 STAT., 926). _ .

INSTRUCTIONS:
[Circular No. 540.]

DEPARTMENT ‘OF THE INTDRIOR,
‘ "Gexeran Laxp OFricE;
T W'askmgton, D. 0., March 24, 1917.
REGISTERS AND RECEIVERS, : : :
Unrrep Srares Laxp OFFIcEs:
" Your attention is directed to the act of Congress appxoved I‘ebru— :
ary 20, 1917 (39 Stat., 926), which prov1des ,

" That from. and after the passage of this Act any person ‘who has hexetofore
entered-under the homestead laws, and paid a price equivalent to or greater
than $4 per acre,;lands embraced in a ceded Indian resexvatlon, shall, upon
proof of such fact, if otherwise quahﬁed be entitled to the beneﬁts of the
homestead law as though such former entry had not been made: Promded
That the provisions of this Act shall not apply to any person who has. failed to
pay the" full price: for his former entry, or whose former'’ entry was canceled

“for fraud. - . S
.+ 2. A pérson claiming the right of second{ homestead entry, pur-
suant to the provisions of this act, must.furnish a -description of the
~land included in his perfected entry or data from which it can be
" identified ; and he must state that he paid $4 or more per acre:for:
the tract; but it is not necessary that he name the precise price paid.
3. A second entry is not allowable unless the first entry was made
¢ prior to February 20, 1917, and unless satisfactory final proof has
been submitted thereon and the entire price of the land included
therein has been paid pI'lOI‘ to the date of the application for second
entry. ,
‘4. The act has no apphcatmn 1f the first. entry, be canceled. Such ‘

cases will be governed by the general statutes allowing second entries.

5. If the original tract lies within your district, you will pags upon
the application and will allow the entry:if sueh action be proper;.if
said tract be not in your district, you Wlll forward the apphcatlon to

this office for consideration.

6. A persori who is entitled to the beneﬁts of thls act may at hlS
option make second entry either under the General Homestead law,
under the Enlarged Homestead act, or under the Stock- -raising’' Home-
stead act. Compliance with the 1aw must be shown as though it were .
an orlgmal entry : v -

CLAY TALLMAN,
~ Commissioner,
Approved : , '
Arexanper'T. Voeersane,
First Assistant Secretary.
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NELLIE MALEY.
Decided April 2, 1917. .

'REPAYMENT;DDSERT LAND BNTRY—IMPOSSIBILITY OF RECLAMATIdN
The impossibility of effecting reclamation of the land embraced in a desert-
land entry i€ not, of itself, ground for repayment

VOGELSANG, First Assistant Secretary:

Nellie Maley has made application to the Commissioner of the
- General Land Office for return of the money pald by her in connec-
tion with desert-land entry Lemmon, 018911, made March 3, 1910,
“for the N. § NW. £, Sec. 29, T. 23 N, R 1E., B HM

The record.in this case shows that the entlywoman sublmtted ﬁrst
second and third yearly ‘proofs and map of plan of system of irri-
_ gation, but she was unable to make satisfactory final proof, and May
20, 1914, she petitioned for an extension of time within' which to
perfect her claim. By the Commissioner’s letter “&,” of June 5,
1914, she was granted until \Tovember 1, 1916 within Whlch to submlt
: ﬁnal proof.- .

October 19, 1916, the entrywoman executed a rehnqulshment of
all claim to the land and the entry was canceled thereon. o

October 27, 1916, she filed her apphcatlon for return of the pur-
chase money pald on said entry

January 17,1917, the Assistant Commlssmner of the General Land
Office denied her apphcatmn, and she has appealed from sald deci-
sion.

Since said last mentioned date’ and on February 2, 1917, she has
ﬁled in the Department a letter signed by herself, Whlch she desig-
. nates an appeal in Whlch she says::

: However in the face of the fact that T'had shown an honest effort in fencmv

the entire 80. acres and putting 20 acres under cultivation at an expense of -

$8.00 . per' acre—and then finding that my plan of irrigating owing to the
limited area from which a suflicient amount of water could be-gathered and ,
" retained to sufficiently -irrigdte—I beeame: discouraged in making or incurring
the additional expense when there appeared that my effort would not come up
" to the requirement and that T would eventually fail." I relinguished and asked
for this little refund believing that I was asking very little compared. to the
hard effort:1 made in trymg to acqune the sald 80 ac1es under the Desert
V‘Glalm Act.

Tt appears from the statement of apphcant that -the condjtlons
surrounding her desert-land entry are such that there is no reason-
able prospect that she would be able to secure water sufficient to effect
reclamation. Her statement, if true, would have entitled her to relief
- under the provisions of the act of March 4, 1915 (38 Stat. , 1161), by
the terms of which she could have perfected her entry in. the manner
requ1red of a-homestead entryman. - Said act contains a further pro-
'Vls1on that in the event of fallure to perfect the entry as therem
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prov1ded all moneys theretofore paid shall be forfeited and the entry
canceled.

If applicant was unable to reclalm the land on account of financial
émbarrassment, there i is no provision of the law authorlzmg repay-
ment on this account

The doctrine announced in the case of Fe parte Melvin Hay, de-
cided by the Department November 5, 1915, is appllcable in this
case; wherein it is said: \

. But even if he had put forth such efforts as to satisfactorily demonstrate the
1mp0551b111ty of effecting reclamatmn, this would not have furnished grounds
for  repayment. Inability upon the part of an entryman to comply with the
requirements. of law has never -been regarded as ground for repayment under
the existing repdyment laws. \

The decision appealed from is affirmed.

GEORGE W LOTZ AND FRANK COLGAN.
Decided April 5, 1917,

FINAL PROOF——APPROPRIATE OFFICER——SEC 2294 REv. STAT., AS AMENDED MARCH

11, 1902.

“Sec. 2294, Rev. Stat., as amended March 11, 1902 (83 Stat., 59), does not per-
mit the making of final proof outside the county in- which the land lies, '
unless the officer before whom it is taken be the near est or -most accessﬂole
qualified ofﬁcer within the land district.

Voarrsaxe, First Assistant Secretary:

Frank Colgan has appealed from the decision of the Commissioner
of the General Land Office, dated December 21, 1916, dismissing his
protest against theé acceptance of the final proof on George W. Lotz’s
homestead entry for SE. 3 SW. 1, Sec. 14, NE. 1 NE. 1, Sec. 22, N. }
NW. 1, SE. 1 NW. 4, NE. + SW. 4, SW. £ NE. { and NW. 1 SE. 1,
Sec. 23, T. 26 N., R. 51 E., M. M., Glasgow (Montana) land district.

Colgan is a United States commissioner, with an office at Arthur,
Richland County.—the‘ same county in which the land lies.  The
proof was submitted before H. E. Rickard, a United States commis-
sioner at Poplar, Sheridan County, and Colgan protested against its |
' acceptance because not submitted before the officer nearest or most
‘accessible from the land.

. The Commissioner held that the question of whether the proof-tak-
ing officer is or is not the nearest or. most accessible from the land is.
rendered immaterial by the prov1s10ns of Sec. 2294, Revised Statutes,
inasmuch as the proof was taken in the city where -the newspaper is -
published in which the final-proof notice was printed. ~



v

461 . . DECISIONS BELATING TO THE PIIBLIC LANDS. B 73 :

‘Said Section 2294 pr0v1des

. That hereafter all proofs, affidavits, and oaths of any kind Whatsoever re-
quired to be made by applicants and entrymen under the homestead, preemp-
.tion, timber-culture, desert-land, and timber and :stone acts, may, in addition
to, those new authorized to take such affidavits, pr(’)ofs; and’ oaths, be made be-
fore any Umted States commissioner or commissioner of the court exercisiig
4Federa1 Jurlsdlctlon in the Territory or before the judge or clerk of any court
of record in the county, parish, or land distict in which the lands are situated:
Provided, That in case the affidavits, proofs, and oaths hereinbefore mentioned
.-be. taken out of the county in which the land is located ‘the applicant must .
show by affidavit, satisfactory to the Commissioner of the General Land
Office, that it was taken before the nearest or most accessible officer qualified
to take said affidavits, proofs, and oaths'in the land districts in which the -
1ands applied for are located ; but such showing by affidavit need not be made in
making final proof if -the proof be taken in the town or city where the news-

" paper is published. m which the: ﬁnal proof notice is printed.

It is correct to hold that if the proof is submitted before a quah—
fied officer at his place of business in a town or city where the news-
paper is pubhshed in which the final proof notice is printed the
entryman is relieved of the necessity of making affidavit that the
‘officer is the nearest or most accessible from the land, but the statute .
does not justify the register of the district land oiﬁce in setting
proofs before an officer outside the county in which the lands are
located, when there are officers within the county who are qualified to
take the proofs, unless it is a fact that the officers named are nearer
~ or more accessible from the land. Even if a showing to that effect is
made, it would not warrant the register in setting the proof outside
- the county where the land is located if he knows that the affidavit
‘of entryman is false. In other words, the clause—

But such showmg by afﬁdawt need not ‘be made in making final proof if ‘the
proof be taken in the town or city where the newspaper is pubhshed in which
the final proof notice is printed— -

found in Section 2294 Revised- Statutes, does not in any way modify
what precedes ity bemg based on the assumption that the register,
presumably in possession of data on which to act, will not name an

officer at the place where the paper is published if there be an eligible .

officer within the county who is nearer or more accessible from'the
land. It merely relieves entrymen from making a certain showing
under certain condltlons, and does not modify the conditions which
‘must exist.

- The Department is of opinion that Congress has exphc1t1y dlrected
that final proofs must be submitted within the county where the
land is located, if there be quahﬁed officers within the county, and
-that the exception to the rule is apphcable only where it is a fact
that an officer outside the county, but within the land district, is
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nearer to or more accessible from the land. The mere- making of
an affidavit to that effect is not . sufficient, where the reglster, who. is
. presumed to be familiar with. the usual traveled routes in hlS dis-

trict, knows the contrary to be true. - : o
However while the Department holds that the protest of Colgan
s well founded it is not ' believed that the entryman should be re-
qulred to readvertlse and make new proof. The proof being -other- *
wise satisfactory, may be accepted and after the issuance of final
certificate be referred to the Board of Equltable AdJudlcatlon for
confirmation. .
The demsmn is modlﬁed accmdmgly

MILITARY SERVICE—ACT OF J UNE 16, 1898—STOCK-RAISING
HOMESTEADS

, INS’I‘RUCTIONS.

DeparTMENT OF THE INTERTOR,
GexeraL LaNp Orrice,
' E Wasﬁmgton, D. C. Apml 6, 1917.
© Mr. P. L. Wasson,
Miles Uity, Montana.
Sir: In response to your telegram of Aprll 5, 1917, you are adv1sed ,
" that one who has filed a valid application and petition for designa-
tion under the stock-raising act, pursuant to which entry-is subse-
quently allowed after designation of the land, would be entitled to-
the benefits of the act of June 16; 1898 (30 Stat., 473), in the
absence of other objection. : - Tf at the tlme such person Would. ordina-
rily be required to establish residence on the land he is serving in the
U. S; Army, and the United States is engaged in war, his services
- would be equivalent to residence upon-the land and his entry would
not. be subject. to contest on the ground of abandonment. It would
be necessary, however, for him to reside upon the land for at least
one year before patent could issue.
‘The act of June 16, 1898, herein refelred to, is prmted in the en-
closed circular No. 506 L
Very respectfully, , , . ,
1 - R Cray TarLman, Commissioner.
Approved: k
Arzxanper T. VoerLsaNg,
Fmst Asszstant Secretary

1 See 45 L. D.; page 488; , see also, Circular No. 564, post.
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'FORT PECK INDIAN LANDS—TIME FOR PAYMENT EXT;ENDE]J% :
| ACT OF MARCH 2, 1917 (30 Stat,, 994).

INSTRUCTIONS

[Circular No. 544]

DEPARTMENT OF THE INTERIOR,
‘ GexeraL Lanp OrFFIcE, =
: TV ashmgton, D. 0 Apml 18, 191’7‘
‘ REGISTER AND RECEIVER,

+ U. 8. Laxp Orrice, Grascow, MONTANA
Your attention is directed to section 1 of the act of Congress,

of March 2, 1917 (89 Stat., 994), which provides: That any person -
who has made or shall make homestead entry under the Act approved

May thirtieth, nineteen hundred and eight (Thirty-fifth Statutes,

page five hundred and fifty-eight), entitled “An Act for the survey
and allotment of lands now embraced within the limits of the Fort
Peck Indian Reservation, in the State of Montana, and the sale and
,d1sposa1 of all the surplus lands after allotmen ” may obtain exten-

sions of time within which to pay one-half of any installments of

purchase money, which have become due and are unpaid or which

will hereafter become due by paying to the register and receiver of
~the land office for the district in which the lands are situated mterest ‘
" in advance on the amounts due for the period of the desired extension
at the rate of five per centum per annum, and any payment so ex- -
tended may at. its maturity be again extended in'like manner: Pro-

vided, That payment of ‘interest on installments now due must be
“ made in order to secure the extension; interest payments must here-
after be made annually before the matumty of the payments to be
- extended, and no payment will be postponed for more than eight
- years from the date of entry nor will any extension be made for less
than one year: Provided further, that'if commutation proof is sub-
_mitted all the unpaid payments must be made at that time.
2. The dirst entries for the lands, opened under the act of May 30,

- 1908, were.made in May, 1914 ; under its provisions each homesteader k

- was requlred to pay one-fifth of the appraised price of a tract at the
time of filing application therefor, the balance being. payable in five
equal installments due respectively in one, two, three, four and five

_years after the date of the entry, without interest. Under the pres-
ent act an extension may be secured as to one-half of each installment,
on all entries heretofore made and which may hereafter be made.

3. The act provides that no extension shall be made for less than

-one year and clearly contemplates that interest and installment pe-

~ riods shall coincide. In order that all entrymen may have due notice
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«-of this act, compliance with its provisions will not be insisted upon
until November 1, 1917. On or before that date, any homesteader
who is then in default in any installment payment or payments, must
either pay the amounts due in full, without.interest, under the provi-
sions of the act of May 30, 1908 (35 Stat., 558), or he may pay inter-
est at the rate of five per cent per annum on gll moneys due prior to
‘November 1, 1917, from date of maturity to the date when the next
installment after November 1, 1917, is due on his entry. Should he

“fail to do one of these things on or before the date named his entry -

will be canceled without further notice. :
On or before the date when the next installment after N ovember
' 1, 1917, falls due, at least one-half of the moneys past due and one-
" half of the installment then due must be paid, as well as five per cent
interest on the half of any installment or installments for which-
extension of payment is desired, as advance interest on such de-
ferred payments for one year.
4. As each succeeding installment falls due, the homesteader, in-
stead of paying the amount in full, may pay.one-half thereof and
five per cent on the other half as 1nterest for the next twelve months.
Moreover, any half installment which has been extended - may ‘be
extended for additional years by payment ‘of five per :cent thereon
“each!year, as interest in advance.
- 5. No payment can be extended for a time longer than eight years
from the date of the entry, and proof may be submitted within that
.- period, provided the requirements of the law as to payments are com-
- plied with.
6. No special form of application for extension of time, to make

payment will be required ; the payment of the required sums will be =

-sufficient and the Receiver will note upon the receipts and on the -
abstracts of collections the nature and purpose of the payment.

1. If compliance with the provisions.of the act of May 30, 1908,
and of the present act as to payments be continued, three-year or
five- -year proof on an entry may be submitted Wlthout the necessity
of paying for the land in full. Such proof will be accepted by you
it Satisfactory, subject to the payment of the unpaid portions of the
‘purchase price, but final certificate will not issue until full payment
is. made; and the proof will be accepted by this office on the same
conditions- if found satisfactory. After acceptance of such proqf, the
claim is subject to transfer, and you will issue all notices in- connection
with the case not only to the entryman, but to the transferee, pro-
vided notice of the transfer be duly filed in your office, but when
payment in full is made, final certiﬁcate-will issue in the name of the

entryman
‘ . If commutation proof be submltted, payment of the prlce of
the land in full must be made. : C
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9. The act of March 2, 1917, makes no change in the requirements
~ as to entries made under the provisions of the reclamation act; except
~as'to the extension of the payments of the price of the land, herein- -
before discussed. :

10. You will forward coples of these 1nstruct10ns to all home-
steaders for these lands who.are in arrears as to one or more install-
ments, “and to their transferees (if there be any), advising them that,.
in order to secure the benefits of the act, they must comply with its
requ1rements as herein explained, by November 1, 1917,

C M. Bruce,
Acting Commissioner.
Anproved
Arzxanoer T. VosELSANG,
First Assistant Secretary.

T. _ RANDOLPH ARNOLD.
Decided April 13, 1917,

A_PPLICATION—-A.MENDMENT .
Where clerical error in the description of the land desired is apparent upon
the face of an apphcatlon to enter public land, it should not be rejected, but
. suspended to: afford opportumty for amendment
DESERT-LAND APPLICA'I‘ION
A declaration and map are alike required by- statute of an apphcant to make
desert-land entry.
AMENDMENT OF APPLICATION—SCOPE oF RULE,

_The rule that an application properly rejected, or fatally defective when pre- -
sented, should not be allowed; on supplemental showing in the.nature of.
amendment, to the prejudice of an intervening application made in due form
by a qualified applicant, does not apply to an apphcatlon filed by one quah-
fied to make desert-land entry, to amend to a tract subject to such entry

* and ‘correctly descrlbed in the map accompanymg the declaratlon ’

Vocersaxe, First Assistant. Secretary s
August 8, 1915, T. Randolph Arnold filed desert land application
for lots 2, 3, 4, andSW ,E. 4 SE. 1, Sec. 11, T. 33 N,, R. 48 E.,, M. M.
September 3 1915 hig- apphcatmn Was re]ected because the land ap-
plied for was noncontlguous September 18, 1915, applicant filed a
. petltlon to amend his application o as to embrace the SE. 4, and E. §
SW. 1, of said section, which he alleged was the land: intended to be_'
_entered by him and that through a clerlcal error the application as
ﬁled described the land as the SW. %, and E. § SE. 1, of said section.
August 6, 1915, Isadora Johnson filed apphcatlon 085497, for lots
1,28, andSE ,andE SW. 1, Sec. 11, T. 33.N., R. 48 E.
Arnold appealed. from the action of the local oﬁﬁcers and has ap- '
_ pealed from the decxsmn of the Comm1ss1oner of the General Land
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Office of October 3, 1916, requirino him to select one or the other
vcont1guous tract embraced in-his original application” and Teject-
_ ing his petition to amend, holding that Isadora Johnson’s application. -
takes precedence over Arnold’s petition to amend as to the E. £ SW. 1 -
and SE. 1 of said section.

Arnold contends on appeal ‘that the clerical error in his orlglnal
application was obvious and that his petition to amend should be

' _allowed.

The record shows that W1th Arrold’s apphcatmn‘, and as a part
thereof, hé filed plat ar.d map showing and describing the land de-
sired, whlch substantiates his averment in his petltlon to amend that| -
- a clerical error was made in his application as to the land desired to
be entered. These papers taken together constituted his application
and were sufficient to put others on notice of the land he intended to
enter. .

Arnold’s application was pending at the time Johnson’s applica-
tion was filed and taken in its entirety was suflicient to entitle him
to have it accepted and suspended for the purpose of curing defects |
therein by amendment In regard to his application the record
shows: ' co

Suspended August 3, 1915 for record ev1dence of wate1 for 1rr1gat10n pur-
poses August 28, 1915, suspension mailed. - September 3, 1915, rejected, non-
contiguous. September 9, 1915, rejection mailed. September 18,1915, claimant
filed affidavit requesting correction 111 description of land, also add1t10na1 show-

" ing as-to Water rights.

On August 26, 1915, Arnold filed a plat showmg the plan of
irrigation proposed and correctly describing the lands desired, which ,
+ was prior to the order of the local officers of September 3, 1915
rejecting the application on account of the lands being noncontiguous..

It will be seen that he took timely Steps to correct the clerical error
made in his application and is not guilty of laches in this respect.
He also filed an affidavit of one Hovind, an abstracter, who ‘pre-
pared his application, and who states that he did the typewriting
thereof and that he erroneously and unlntentlonally described said
land. as lots 2, 3, and 4, and SE. }, and E. § SW. 4, 0of Sec. 11, in-
stead of lots 2 3 4, and SW. },and E. } SE 1 of Sec. 11, and’ that
he knows of hls own knowledge and from A_rnold’s orlgmal plat ‘
_ that said desert land apphcatlon was made.to apply to the last men—y B
tioned land. '

Arnold’s apphcatlon was made in good falth in the belief that he -
was gettlng the Iand described in his plat. He proceeded to, and did
acquire, a water right sufficient to 1rr1gate all the 1rr1gab1e portlon
- -of the land desired..

The Commissioner has based his decision upon the uniform ruhngv
of the Department that an application properly rejected or fatally -
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defective when presented should not be allowed, on supplemental
showmg in the nature of amendment to the pre]udlce of an inter-
vening application made in due form by a quahﬁed applicant. - But
the rule thdt an application can not -be amended in the face of an

‘intervening claim applies, in cases of the character here considered,

only where there is an attempt to amend to a tract entirely differ-

~ent from the one described in the application, and adverse clalms

e

have interposed as to the tract sought by amendment.

Under all the circumstances in this case, it is the opinionof the
Department that Arnold’s amendment should be allowed and hls
entry as amended should stand, and it is so ordered.

The decision appealed from is reversed and the case remanded f01
further action in accordance herew1th

DISPOSITION OF SURPLUS COAL LANDS RESTORED FROM
‘ INDIAN RESERVATIONS.

INSTRUCTIONS.
[Circular No. 547.]

DEPARTMENT OF THE INTERIOR,
... Gexerar Lanp’ Orrics,
, Washington, D. C., April 16, 1917,
Rre1sTERs AND RECEIVERS, | ' ' I
- Unrrep States Laxp Orrros: BT ‘
Attention is directed to. the act of Congress approved February
,47 1917 (39 Stat., 944), entitled “An act to authorize agricultural
entmes on surplus coal lands in. Indlan Reservatmns,” a copy of .
which is appended hereto.
With the exception of the lands of the Five Civilized Tribes, the
act applies to all Indian reservations that havebeeri or which may
be hereafter restored where the surplus lands are or may be divided

- into ‘mineral -and nonmineral classes:.

It recognizes that such surplus codl lands have two distinct values,

_coal and nonmineral or agricultural. It provides for: the disposi-

tion of the two estates therein created, the coal deposits and the
ronmineral, and directs that the proceeds derived from both be
placed to the credit of the Indians in the marner provided for other
surplus lands. But while the estates may be so separated, no sale
of the coal deposits only may be made in advance of the disposition
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of the nonmmeral estate.. The act does mot extend the coal land
~ laws to areas not otherwise subject thereto, except to permit of the
purchase of the coal deposits where the lands have been disposed of
under the act, with a reservation of such deposits, and then only
" where the coal land laws shall have been extended to such areas
at the time of such coal purchase. It does not repeal or modify the

coal land laws where otherwise apphcable, nor prevent the acquisi-

tion of both estates thereunder, but in providing for the disposition

-of the two estates and in directing the payment to the Indians of

‘the proceeds arising from each, it necessarily contemplates that if
the coal land purchaser precedes the agricultural applicant and thus
secures title to both estates, he must pay for each at the prices ﬁxed
for the respective estates. -

Where the law providing for the sepamtlon of the lands into min-
eral and nonmineral classes placed a flat price on the nonmineral
lands or authorized the-disposal of such lands at-a general price
which has been so fixed,-this act does not require a specific tract ap-
praisal of the coal lands to be disposed of thereunder with a reser-
vation of the coal deposits, and in all such ¢ases the nonmineral or
agricultural estate may be disposed of at the prices so fixed for the
nonmineral lands. Where the law requires that the nonmineral lands
shall be separated into further classes and appraised either by tracts
or by such groups, no disposition of the coal lands in such reserva-
- tion may be made either under this act or under the coal land laws
antil such surplus lands have been separated into.classes and ap-
praised as to their value exclusive of the coal deposits in the manner
.provided for nonmineral lands, and in such cases the act has the
effect of withdrawing from entry under the coal land laws the coal
lands in such reservations until such coal lands shall have beeri ap-
praised without reference to the coal deposits, in the manner pro-
vided for the nonmineral lands.

. If the nonmmeral lands and the coal lands with the reservatlon of

the coal deposits be withdrawn from other disposition for the purpose
of sale, no entry under the coal land laws may be allowed therefor
until such lands shall have been sold with the reservation of such

deposits or restored. The coal deposits in lands sold or otherwise '

disposed of with a reservation of the coal, if otherwise sub]ect to

" disposition; may be purchased under the coal land laws . at prices
fixed thereunder, and if any of the coal lands so withdrawn for sale

shall be restored unsold, both estates may be purchased under the
coal land laws upon the payment of the nonmineral and coal prices.

- If, under the law authorizing the disposal of the nonmineral lands,
a proelamatlon of the President or order of the Secretary is required
before the restoration can take effect, the coal lands with the reser-
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vation of the coal deposits will not become subject to disposal under
the provisions of this act until so restored.
R 7 C. M. Brucs,
Acting Commissioner.
Approved: '
Armxanper T. VooELSANG,
First Assistant Secretary.

An Act To authorize agricultural entries. on' surplus coal lands in Indian reservations.

"Be it enacted by the Senate and House of Representatives of the United
States of America in Congréss assembled, That in any Indian reservation ,
heretofore or hereafter opened to settlement and ‘entry pursuant to a‘classifica-
tion of the surplus lands theréin as. mineral and nonmineral; such surplus lands
not otherwise reserved or disposed of, which have been or may be withdrawn or
classified as coal lands or are valuable for coal deposits, shall be subject. to the
same disposition as is or may be p'rescribed‘ by law for the nonmineral lands in
such reservation’ whenever proper application shall be made with a view of ob-
taining title to such lands, with a reservation to the United States of the coal
deposits therein and of the right to prospect for, mine, and remove the same:
Provided, That such surplus lands, prior to- any disposition hereunder, shall
be examined, separated into classes the same as are the nonmineral lands in
such reservations, and appraised as to their value, exclusive of the coal: dep051ts
therein, under such rules and regulations as shall be prescrlbed by the Secre-
tary of the Interior for that purpose.

Sec. 2. That any apphcant for such-lands shall state in his apphcatlon that

"the same is made in accordance with and subject to the provisions and-reserva-
tions of this Act, and upon submission of satisfactory proof of full compliance
with the provisions of law under whlch application or entry is’ made and: of
this Act shall be entitled to a patent to the lands applied for and entered by :
hlm, which ‘patent shall contain a reservation to. the United- States of all 'the
coal deposits -in the lands so patented, together with: the r1ght to prospect for,
mine, and-remove the same.

Sec. 3. That if the coal-land laws have been or shall be extended over lands
applied . for, entered, or patented hereunder the ¢oal deposits therein .shall. ba
subject to -disposal by the United States in accordance with the provisions. of
the coal-land.laws in force at the time of such disposal.© Any person quahﬁed

- “to acquire coal deposits or the right to mine and remove the coal under the
laws . of the United States shall have the right at- all times to. enter upon the:
lands applied for, entered, or patented under this Act for the ‘purpose of pros-
pectlnv for ‘coal thereon, if such coal deposits are then subject -to disposition,. -
itpon the -approval by-the Secretary of the Interior.of a bond or undertaking to
be filed with bim &s security for the payument of all damagesto the erops and im-
provements -on- such lands by reasons of such prospecting. = Any. 'pers'ou who
has acqmred from ‘the United States the coal dep051ts in-any such lands, or the .
right to mine or remove the same, may reenter: and - occupy so much of the
‘surface thereof as may be required for all purposes reasonably 1nc1dent to the '
mining and removal of the coal therefrom, and mine and remove-the coal, upon
payment of the damages caused thereby to the owner thereof, - or upon giving
a good and sufficient bond or undertaking in an-action instituted in any com-
petent court to ascertain and fix said damages :- Provided, That the owner under
such limited patent shall. have the right to mine coal for personal use - upon

4587°—17—voL 46——6
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“the-land. for domestic purposes.at any time prior to the disposal by the United
States of the coal deposits: Provided further, That nothing herein contained
shall be held to.deny or frbrldde the right to present and have prompt con-
sideration of apphcatlons made under the applicable land laws of the United:
States for any such surplus lands which have been or may be classified as coal
lands with a view of disproving such Cl‘lSSlﬁ(.a.tlon and securing a patent with-
out reservation. ©
SEc. ‘4. That -the ' net proceeds derived from the sale and entry of such sur-
plus lands in conformlty with the provisions of this Aect shall be paid into the
Treasury of the United States to the credit of the same fund under the same
conditions and limitations as are or may be prescribed by law for the dlsposr-_
tion of the proceeds arising from the disposal of other surplus lands in such
Indian reservation: Provided, That the provisions of this Act shall not apply
to the lands of the Five Civilized Tribes of Indians in Oklahoma

Approved, Februaly 27, 1917,

 EVANS v. NEAL,
Decided April 21, 1917, : \

DESERT- LAND DNTRY—ASSIGNMENT IN BANKRUPETCY.
- An unperfected desert-land entry. is: property which will pass to a trustee
upon a Voluntaly ass1gnment in bankruptcy.
VoceLsane, First Assistant Secretary :

November 23, 1911, Herbert L. Evans made desert land entry
011795, fortheS NW.3, N. § SW. £, Sec. 55, T. 5 N., R. 3 E., B. M;,
160 acres, Bmse,,Idaho, land distriet. Three annual proofs have been
‘submitted on said entry.

November 23,1915, he filed apphcatlon for relief under the last
two paradraphs of Sectlon 5 of the act of March 4, 1915 (38 Stat.,
1161), and October 16, 1916, said application for rehef was re]ected :
June 19, 1916, Evans was adjudged a bankrupt in the United States
‘ 'dlstrlct court for the southern district of Ichho, and one Rathbun
was duly appomted and qualified as trustee in bcmkruptcy
. July 7, 1916, said trustee filed petition in said court praying, among

~other things, for an order authorizing the sale of all the right, title
“and interest of the bankrupt in certain real estate therein descrlbed
.'”to wit, the land embrnaced in said entry 011795. S
' July 80, 1916, the court acting upon this petition, ordered that
.the trustee be authorlzed-to sell at auction the portion of the bank-
rupt’s estate specified in said petition, and pursuant to such authori-
‘zation the sale was made to B. F: Neal, for a consideration of $225,
and’ August 7, 1916, the court approved and confirmed the sale,
“directing the trustee to execute and deliver a proper deed to the -
. ;purchaser L
: August 8, 1916 in. obedlence to said order, the trustee duly exe-
“euted a deed to sa_ud B. F. Neal conveying such property. - T
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Later the bankrupt entryman petltloned for review of the pro-
ceedings, upon the contention that a desert land: entry prior to-final
proof is not a part of an insolvent entryman’s estate.

October 4, 1916, the court rendered a dec151on denymg the petltlon

“and: aﬁ"lrmmg its prev1ous orders.

Later,” Neal, assignee of the trustee in bankruptcy, and Evans,
the, entryman filed petitions in the Generdl Land Office, asking for
recognition as owner thereof in further proceedlngs concerning

said’ entry.

December 2, 1916, the Commissioner of the General Land Office,
consmlermg the case upon the opposing claims of the entryman -
Evans and assignee Neal, held that the interest of Evans in such
desert entry had passed to Neal by deed of the trustee in bank-

’ruptcy, and from thls deCJSlon Evans has appea,led to the Depa,rt— -

ment.

In support of his contentlon Neal has placed W1th the record cer-
tified copies of the Proceedlngs in the United States distriet court,
‘showing the regularity -of such pr oceedmgs, and copies of all orders
and decisions of the court made in the course of such proceedings,
and " affidavit estabhshmg his quahhcatlons to take the entry by
ass,lgnment

> In behalf of Evans it is contended that he made the entry in good
faith and complied with the law and regulations with reference

thereto, but from ill health and financial difficulties was compelled:

to file the petition in- bankruptcy, in which he did not mention his
desert-land entry, behevmg it: was not property that should pass
by such assignment, and- that the court proceedings and various
orders made therein were without h1s knowledge; that the sale was
- made for less than actual value of his desert-land cla1m and the‘
orders of the court in said proceedings were improperly obtamed : ‘
" The only question presented for decision by the Department is
whether or not Evans’ interest in the desert-land claim, as hereto- -
fore described,. constituted property which passed or should pass
to & 'trustee by voluntary assignment in bankruptcy. ‘

‘It is noticed by the terms of the Bankruptcy act (See-section 7 0a,
subdivisions 1 and ‘5, Supplement to U. S. Rev1sed _Statutes, page
 867) that by assignment in bankluptcy the trustee succeeds to all’
documents relatmg to his property and— _ L
propelty which prior to. the filing of the petltlon he could by any means have
transferred or which might have been lev1ed upon and sold ‘under Jud1c1a1
_process against- him, : :

‘The right'to transter a desert land entry is too well settled for
further discussion. Evans might have tr ansferred his entry to any- -
one qualified to take it, and by his voluntary act such transfer has
in due course of law been made to B. I, Neal and hlS deed theretg
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from the trustee in. bankruptcy is just as effectwe and _complete as
if the transfer had -been made directly by the entryman. ‘to him.
Nothing' contrary thereto is found in the departmental decision
in the case of Ellingson ». Aitken (80 L. D., 71), nor in the case of
Young ». Trumble e¢ al. (85 L. D., 515). If there were irregulari-
ties in the proceedings in the Unlted States district court, correction
thereof can be songht only in that court, and while the Department
is not bound by the action of the court, it does not as sa1d by the
Commlssmner, follow— .

that the concluswns of ‘the court may not be adopted by the land department
i found not to be contrary to established precedents or out of harmony Wlth

conclusions: reached. as a result.of mdependent reasomng

In this case the views of the Department are in accord with the

conclusion reached by the court.

~ The decision appealed from is affirmed.
ALBERT G. CARSON.
) Demded April 24, 917,

HOMESTEAD ENTRY—SECOND ADDITIONAL ENTRY—ACT or JuLY 3, 1916
An unpelfected entry under sectwn 3 of the Enlarged Homestead act 1s no -
“bar to an entry under section 7 of that act as amended July 3, 1916 (39
© Stat, 844), where the total area covered by the entries does not exceed .

320 acres. :

Voerrsane, First Assistant: Secretary:

This is an appeal by Albert G. Carson from the decision of the
Commissioner of the General Land Office, dated December 16,.1916,
rejecting his application to make entry, under the act of July
1916 (39 Stat., 344), for E. § NW. { and NW. { NE. 1, Sec. 18, T,
28 'N., R. 29 E W. M Watervﬂle, Washmtrton land dlstrlct (120

acres)
Carson’s orlglnal entry, for SW. 1 NW. 1L, W. & SW.\; Iy Sec., 2,

" and SE. 1 NE. %, Sec. 8, said townshlp (160 acres), was made Feb-

1‘uary 10, 1900 and was perfected by five-year proof, final certificate
issuing March 27, 1906, followed by patent. On May 24, 1915, he
made entry, under section 3 of the Enlarged  Homestead act [35
Stat., 639] as amended by the act of March 3, 1915 (38 Stat., 956)

" for lot 4 of said Sec. 2 (42.37 acres).

Tt was because final proof had not been submltted on the addl—
tional entry that the application in’question was rejected.

The act of July 3, 1916, supra, added a new section (7 ) to the
Enlarged I—Iomestead act, as follows

That ‘any, person Who has made or shall make homestead entry of less than.

. 320 acres of lands of the character herein descrlbed and who shall have sub-

L
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1aitted final proof thereon, shall have the right to enter pubhc lands subJect to
the provisions of : this act, not contiguous to his first entry, Wh1ch shall not
with the original entry exceed 320 acres.

The purpose of the act was dec]ared to be to. grant rellef to that
class of entrymen, unable to enter such area of land contiguous to
that already entered, as w111 make ap, w1th the orlgmal entry, 820
acres. R

Carson was able to secure but 42. 37T acres contlguous to his orlgmal
entry, which, he still owns and on which he resides.

The additional entry for contiguous lands can be perfected with-
out further residence on ‘either the orlglnal entry or such additional,
it being necessarylonly to cultivate a certain area thereof during the
years prescribed by the so-called Three-Year Homestead law, while
an additional entry for incontiguous land can be perfected without
in any way interfering with compliance with the law under which
the first additional entry was made. ~ .

After mature consideration, the Department is convmced that 11;
was the intention of Congress, when it added section 7 to the En-
iarged Homestead act, to prov1de that additional entries for-incon-
tignous land should be allowed in all cases where it is possible. for
entryman to comply with the law as to-such additional and also
_earn title to any prior unperfected additional under sectlon 3 of the
act as amended.

The Departmental decision herem of March 24 1917, is. accordmgly
' recalled and vacated, and the demsmn,;appealed from is 1eversed

GONZALES v. STEWART.
‘ Demded Apml 24, 191’7

HOMESTEAD ENTRY—MINERAL PROTEST—BURDEN oF - PROOF. : : :
Where a homestead entry is allowed upon proper showing, 1nclud1ng satis- -
factory evidence of the nonmineral character of the land; and protest . is
later made against sach entry, alleging that the land 1s mmeral in char ac-
ter, the burden of proof is upon the protestant.
MINERAL PrOTEST—BURDEN OF ProoF—CASES DISTINGUISHED. " ‘ S
Upon the state of facts set forth in the preceding paragraph -the 1u1e ‘an-
nounced in: Central Pacific Ry. Co. (43 L. D,; 545), that the burden is upon
) the grantee under a grant in aid of the construction of a railroad, to show,
by clear .and convincing evidence, that the land 1nvolved isof a character
subJect o the grant, is not applicable. Cases of Sarah Fraz1e1 (41 L. D,
- 513) and Henry Hildreth (45 1. D., 464, and 46 L. D,, 17 )‘ distinguished
MINING LOCATIONS—CHANGE IN PRACTICE.
The rule of property adopted in Rough Rider ‘and .Other Lode Mmmg Clalms :
(42 L. D., 584) does not apply to mining locations made after the de(31s1on‘
of January 81, 1911, in Rough Rider and Other Lode Clauns (41 L. D.;
242). .-
MoTioN ¥oR NEW TRIAT.
A motion for new trial upon the Dround of newly discovered evidence must
relate to the issues of the orlgmal contest
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VoarLsanc, First Assistant Secretary: _ ‘ ~

This is an appeal by:Lew:C. Gonzales from a dec151on of the Com-

‘missioner of the General Land Office, dated June 5, 1916, affirming
- the recommendation of the register and receiver and dlsmlsslng his
protest against homestead entry 024063, made January 13, 1914, 'at
Phoenlx, Arizona, by Lloyd L. Stewart for lots 1, 2, 3 and 4, S
NW. 1, Sec. 29, T. 23 S, R. 24 E, G. & S. R. M. contamlng 209. 15
-~ acres, under the provisions of the Enlarged Homestead laws. - :

The protest, filed February 4, 1915, alleged that the land embraced
in the homestead entry is not agr'icultu'ral but mineral in character;
that the protestant with his co-owrer claimed it under mining loca-
tions; that the homestead entry was not made in good faith, but for
speculatwe purposes that the homestead entryman had made an-
agreement to convey the land as soon as patent is obtained, and that
the land is more valuable for mining than for agricultural purposes,
practically all of the surface being covered by rock and being situate
within a half mile of known and paymg mmes A hearlng was held :
beginning June 1, 1916.

Sectlons 29, 80, 31 and 82, of the above township, were surveyed )
in the field November 29 and 30, 1910. In.the field notes the sur—
veyor returned the following general desm iption: . ‘

The land in this township 23 S., 24 E is practlcally all n:uneral and of ]1tt1e

“value for aguculture and grazing even.-in that part clagsified as agrlcultural
land. 'I‘he whole township is dotted ovér: with’ prospect shafts and even ‘the
land: surveyed by, me is claimed tosbe mineral, although I fail to see any signs
of mineral other than the capping which appears'to be the same as that. cover-
ing the mineral belt, which, in itself, is a good indication that it is the same.

At the time of making homestead entry Stewart made the usual
nonmineral affidavit, corroborated by two witnesses. Counsel for
the appellant contends that the above return by the surveyor consti-
tutes a mineral return and that under the Department’s decision in
Magruder ». Oregon and California R. R. Co. (28 L. D., 174), the
burden of proof in this case is upon the homestead entryman to show
that the land is nonmineral in character.

The surveyor in his return first speaks of the entire townsh1p, stat-
ing that it is practically all ‘mineral. - To the north of the land sur-
veyed by him there are numerous mines, and no doubt a cons1dera,ble
area of the township has been or would be classified as mineral. " As -
to the part surveyed by hlm, however, the surveyor, while statmg
that the land was claimed to be mineral, stated that he ffuled to see’

-any signs other than the capping, which was a good indication of its
mineral ¢haracter. - Assuming fthyat this particular return may be ac-
cepted as a mineral return, the homestead entry in this case was regu- -
larly allowed upon the submission of such evidence of the character
of the land as is required. by the regulation. Further, the surveyor’s
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return here involved is evidently based, not upon actual discovery of
mineral; but upon a geological theory indulged in by the surveyor. -

 Counsel makes a partial quotation of certain language contained
in the case of Magruder ». Oregon and- California R. R. Co., supra
(28 L. D., at- page 177 ), as follows, the part in 1ta11cs bemg omltted
by him+: .

The return of the surveyor general,'in cqnhection with th_e survey of public

land to the effect that the land is mineral or non-mineral, is sufficient evidenice

of its character. to cast the burden of proving the contrary upon one who alleges
that the land 1s of a different .character; but .the opporfunities: and qualifico-
tions of sumeyors for defermmmg the mineral or mon“mineral character of
land are.so. uncertain that this presumptwn is only -a slight. one (md ma,y be'
‘readily overcome by emdence of a Imgher chamcter i

Counsel then asserts

Until-final certificate or its equlvalent the burden is upon-an apphcant when -
comphance W1th the law or the character of the land.is called into issue, .. .
citing Sarah Frazier (41 L. D., 513) ; Central Pacific Railway Com-‘
pany (43 L. D., 545); and Henry Hildreth (45 L. D., 464). ‘

In the case of Sarah Frazier, supra, a charge of fallure to’ comply
with the provisions of the homestead law was made by an officer of

- the Government against an entry upon which final proof: had been

~ submitted but had been suspended for 1nvest1gat10n ‘The Depart-

ment there held, that as the entryman was endeavoring at that time
“to obtain title from the United States, it was the duty of the Gov-
erntnent to see that the law had been complied with; and the fact:of
such compliance must be affirmatively established by the one claim-
ing to be so entitled... In the present case the homestead entryman
has not submitted final proof, the contest did not challenge his com-
phance with the law as to residence, and was filed before the entry-
man’s comphan(,e as to. cultlvatlon and 1mprovement could be called'
in question. ‘
The case of Central Pa01ﬁc Railway Company, supra, 1nv01ved the"

question of the character of land. as mineral or nonmineral within - -

the meaning of the:excepting .clause of the grant to the Central. -
Pacific Railway Company. The Department held that the grantee,
in order to establish its right to a patent, must, when the character -
of the lands is called into issue, furnish.clear and convinecing: evi- -
dence’ that the lands are of the character subject to the grant.. . In,
“tle present case the homestead entry was regularly allowed: ‘upon
" proper evidence of its nonmineral charaeter. ‘This character is now,
being challenged by the mmelal protestant. - To require of all home--
stead entrymen, upon the challenge of a mineral protestant, to assume’ .

- the burden of proof as to the character of land, would, in the opinion .

- of the Department,. place an unwarrantable burden upon. them. To.
pursue the argument of counsel, it. would follow that it is equally
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‘incumbent upon the mineral claimant to show that the land ciaimed
by him under the mining laws is in fact mineral in character. The
entry having been regularly allowed the ordinary rule that one who
challenges its validity must sustain the burden of proof, applies.

Tn the case of Henry Hildreth, supra, a desert-land entry was in-

7 . volved which fell within the limits of a Iater oil land withdrawal.

In,its decision of August 31, 1916 (45 L. D., 464), the Department

held that, under the.regulations, such a withdrawal constituted

prima facie evidence of the character of the land, and that the
burden of proof was upon the desert-land entryman to disprove its

prima facie oil character. The case has no application to the present’
matter, since this land is not embraced in any mineral withdrawal, -

in fact, was excluded from mineral land withdrawal No. 1, Arlzona
No. 1, made by the President September 28, 1912, covering some
-9,700 acres in the Warren mining district, Blsbee,k Arlzona Further,

\it-may be pointed out that the decision of August 81, 1916, in the
case of Henry Hildreth, was recalled, upon-motion for rehearing,
February 5, 1917, under the pa1t1cu1ar facts there applymg (46

o LD,
. The mineral. protestants asserted title to a group of mining clalmb

designated as Bull Dog No. 1, Bull Dog No. 2, Bull Dog No. 4, -
located January 1, 1912, Bull Dog Nos. 5-and 6, locdted January 8, -

1912, and North Star, located March 18, 1912. Counsel contends

that these locations should be sustained as valid under the Depart-

ment’s’ decision of Decenmber 26, 1913, in- Rough Rider and Other

Lode Mining. Claims (42 L. D., 584). The Department there held, in-

view of the prior practice in the Warren mining district to locate and
patent mining claims without any actual discovery of a vein or lode,

but upon land which was found to be mineéral .in character, the:

mineral entries theére involved should not be canceled, such prior prac-
tice having become a rule of property. The particular entries there

involved had been-held for cancellation by the Department January

31, 1911 (41 L. D., 242), for lack of a discovery.  The present loca-
tions, therefore, were made after the first decision in the Rough
Rider cases, and the locators here can not invoke the rule of property

- which was applied in the Rough Rider case. Further, as hereinafter

 stated, there is no basis upon which to classﬁ‘y the land here involved

as mineral.
" Tt is conceded that no dlscovery of a vein or lode has been made

upon the mining claims. It is contended, however, that under the

geological evidence the land should nevertheless be held mineral in
character and not subject to homestead entry. The evidence concern-

‘ ingf this is comprehernsively stated by the Commissioner and need -
. not be repeated. The Department need only observe that this tract



46.1 DECISIONS RELATING TO THE PUBLIC LANDS. 89

is south of the geological area called the Copper Queen block as des-

ignated in professional paper No. 21, by Prof. Ransome, of the

- United States Geological Survey, and south of the Escabrosa zone
of faults and dikes. The Department, accordingly, concurs in:the
finding of the Commissioner that there is no satlsfactory ev1dence of
any mineral deposits underlying this tract.

No evidence to sustain the charge of speculatlve character or
that the entryman had a contract to alienate his land was introduced.
The evidence shows that the entryman established residerce in July,
1914, and has since resided there. He has constructed a substantial
house, has a small garden, fencing, kis 1mprovements being valued at
something in excess of $1,200. While the land is rocky, it contams
areas which may be cultivated, and the Department. is unable to ﬁnd
that it ‘may be excluded from homestead “entry by reason of its
alleged impossibility of cultivation. :

After the register and receiver had rendereo their de01s,1on recom-
mending that the protest be dismissed, upon February 14, 1916, the
mineral protestant filed with the Commissioner of the General Land
Office a motion to reopen the case upon the ground of’ newly dis-
covered evidence. This consists of affidavits to the effect that an
examination of the land was made upon January 26 1916, more than

" two years after the date of the homestead entry, and that the entry-
man had failed to cultivate one-sixteenth of the total area. The
issue so sought to be introduced into the case is one not within the
scope of the original protest and one which arose subsequent in -
time to the filing of such protest.” In effect, it is an attempt to

' initiate a new contest proceeding. A motion for new trial upon the

ground of newly discovered evidence should be based upon ev1dence
relatmg to the issues as made in the original contest, and 4 new and
distinet asserted ground of contest should not be made the subject
of such a motlon The Comm1ssmners action in denylng this
motion was correct.

The action of the . Commlssmner holdmg that the protest of
Gonzales should be dismissed is warranted by the record and his
decision is, accordmgly7 affirmed.

—— o
CITY Al\TD COUNTY OF SAN FRAl\TGISGO V. YOSEMITE POWER
COMPANY
Demded Apml 27, 191’7

: RIGHTS OF WAY-—CONSTRUCTION OF STATUTES—RULE EJUSDEM GENERIS )
. The act of December 19, 1913 (38 Stat., .242), granting to the_,cx(:y and3 v
* county of ‘San ‘Francisco right of way over dnd through “the Yosemite

" National Park, the Stanislaus National Forest and' certain public lands,
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for a water supply, hydroelectric power -and other pﬁrposes, excepted from
its force and effect, as to certain thmgs, “Jands upon which homestead,
mining, or other existing ‘valid claim or eclaims shall have been filed or

made;, and which now in law constitute' prior rights to any claim-of the s

grantee.” Held, that the rule ejusdem generis applies, under which the
class of claims excepted -is limited to claims of:the same general. character
as those specifically mentioned in the act, and that consequently a prior
ungranted application for a license for a right of way over such lands
does not come within the scope of the exception.

SAME—CONSTRUCTION OF STATUTES. ‘ .

The intent of Congress, as expressed in the act of December 19; 1913, was to
give to the city and county of San Francisco-a preference 11<rht to the
utilization of certain -lands -of the United States for purposes ‘named;
and by the terms-of said. act obhgatlons are 1mposed upon the: city and
county 1ncon51stent with a divided use of the lands. -

SAME—UNAPPROVED APPLICATION—NO BAR TO GRANT SU‘BSEQUENTLY MADE

An unapproved application, under the act of February 15, 1901 (381 Stat.,
-790), for.a  right of way over public lands for power purposes, is not a -

bar to a grant subsequently made, of a conflieting right of way over such
lands. o . S ‘
RIcHT OF WAY APPLICATIONS—AI’PROVAL BY. SECRE’I‘ARY OF THE INTERIOR

. There is nothing in the language of section. 11 of the act of December .19,
1913, -which even by inference repeals ex1st1ng statutes requiring approval
by the Secretary of the Interior of applications for rights of way as a pre-
requisite to the use of public lands for reservoirs and other means for
power development eiting State of Cahforma v, Deseret Water, Qil and
‘Irmvatlon Lompany (243 U, 8., 415).. :

LAN'E, Secretary:

~ September 4, and December 16, 1908, the Tuolumne Power and
Light Company filed in the dlstrlct land office at Sacramento,- Cali-
fornia, maps and papers comprising an apphcatlon, under the act

~of February 15, 1901 (31 -Stat.,, 790), to use a right of way for’

flumes, tunnel, pipe line, tallrace, and building sites on lands in Ts.
1 8., Rs. 15, 16, 17, and 18 E,, and T. 1 N, R. 16 E., M. D. M., Cali-
forma. Wlth the apphcatlon is-a notice of the apprbprlatlon, dated
June 22, 1907, of 30,000 inches of the water of the Tuolumne River,
A portlon of the rlght of way sought is within a national forest,
and application therefor was filed with the District Forester.

July 21, 1909, the Tuolumne Company filed in the district land
office at”Sacramente an application under the act of February 15,
1901, supm, for permission to use the so-called Poopenaut reserv01r,

covering a distance of about 4 miles along the Tuolumne River, in

~See. 25, T. 1 N, R. 19 E., and Secs: 16, 17, 19, 20, and 30, T. 1
. N, R. 20 E., M. D., M., Cahfornla. The reservoir sought.covers an
area of 456.8 acres, with.an alleged capacity of 43,800 acre-feet, and
is situate within the limits of the Yosemlte N atlonal Park below the
Hetch Hetchy valley. . . - . S
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- - ,- ) » ) . 4- :
~'The plan of the company, as stated in a certificate accompanying
the record, was-to utilize the reservoir for the storage of—
the waters of the Tuolumne River in times of high water for the purpose of
using the same in times of low water. for-the generation of electricity by means . -
of several power plants to.De constructed along said river, or either of the .
forks thereof, for. the constluctmn of Wthh permlts have been, or may here-
after be, applied for, - ”
With the - apphcatlon was also ﬁled notice of approprlatlon,
wherein the company states. that the purpose of this; reservoir--
is to store the flow of both flood. and waste waters of the Tuolumne River by
and after the: construction of the restraining dam herein referred to, :
~and that the company claims 25,000 inches of the water flowing or to
flow out of said reservoir from the waters artificially stored by
, means of the dam aforesaid. The latter notice was posted September - ,
9, 1908, apd recorded in the office of the county recorder September-
15 1908
In 1911, the Yosemite Power Company filed with the Forest Serv-

" ice, )epartment of Agrlculture, an ‘application for a permit for a

. conduit leading from the proposed Poopenaut reservoir site through
the Yosemite National Park and the Stamslaus National- Forest to
a proposed. power-house site on the Tuolumne River.- :

‘September 10, 1914, the Yosemite Power Company, as SUCCessor
~in‘interest to the Tuolumne Company, filed in the district land office
at Sacramento, under the provisions of. the-act of February 15, 1901,

supra, an application for a preliminary. permit for the so- called
“Ward’s Ferry project. ~As depicted on the map, this pro]ect con-
gists of a water conduit extending from a diversion dam in the
Tuolumne River in Sec. 24, T. 1 S, R. 17 E. , along the south bank
. of the river to a power- house site in Sec 2, T. 1 S.,R.15E., M. D. M.,
near Ward’s Ferry. This proposed conduit traVerses lands Withih
Stanislaus National Forest, as'well as unreserved public lands, and
practically coincides, as far as public lands are concerned, with the
conduit shown on the map previously filed by the Tuolumne Power
' Company The showing of water right filed with the latter applica-
tion is the same as that filed by the Tuolumne Company.

August 4, 1914, the Yosemite Power Company filed with the Dis-
trict Forester an apphca,tlon for a preliminary permit for that part
of the Ward’s Ferry project situated within the national forest.
Final action on this application has not been taken. ‘The Yosemite
Power Company has two other apphcatmns pending before the For-
ester for power permits, involving lands on the Tuolumne River and
. tributaries. -These are designated as the Golden Rock Ditch project
and the Upper South Fork project. The company is now eperating
a plant with a capacity of about 900 k. w. at La Grange, California. 3
The water used in th1s development is -taken from the: Tuolumne,
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River at a pom/t above the La Grange dam of the Turlock and
Modesto irrigation districts and returned to the stream below the

“dam. The alleged purpose of the proposed developments is to fur-

nish power to farmers in the upper. San Joaqum valley for pumpmg

“water to 1rr10'ate their lands. -

s

Beginning with the year 1901 efforts were made on behalf of the
city and county of San Frangisco toward securing and developing
a ‘water supply in the upper watershed of the Tuolunine River. The
history of those efforts is found in the records of the Department

“of Agriculture and of this Department.  These efforts culminated in

the passage of the act of Congress approved December 19 1913 (38

Stat., 242), entitled—

. An Act Granting to the city and county of San Francisco‘certain' rights of
way in, over, and throug_h certain public lands, the Yogemite National Park,
and Stanislaug Natienal Forest," and certain lands-in the Yosemite National
Park, the Stanislaus National Forest, and the public lands in the State of
Cahfouna, and for other purposes.

The grant in question is broad and’ comprehenswe, authorlzmg \
the, city and county of San Francisco to utilize the rights of Wey and

lands granted— : .

for the purpose of coustructing, opemtmg, and- mamtamlnv aqueducts, canals

’ ditches, pipes, pipe lines, ﬁumes tunnels, and conduits for ‘conveying -water

for: domestic purposes and uses to the city and county. of San Francisco and‘
such _other municipalities and water districts as, with the consent of the c1ty'
and county- of San' Francisco, or in dccordance with the laws of the Staté
of California in force at the time applieation is made, may hereafter part1c1-«
pate. in .the beneficial use of the rights and privileges granted by this act; for.
the purpose of constructing, operating, and maintaining power and: electrlc"
plants poles, and lines’ for generation and sale and distribution of electrie
energy; also for the purpoese -of constructmg, operating, and mamtamlng tele-
phone and telegl aph lines; and for the.purpose of constructlng, operanng, and
maintaining roads, trails, ‘bridges, tramways,: 1a11roads, and’ other means of
locomotion, : trafisportation, and communication such as may  -be necessary or
proper: in the construction, maintenance, and operatlon of the works con-
structed by the grantee herein; .. . . - Ly

The grant contains certain clauses with regard to hydroelectrlc
development which must be considered in connectmn with the pres-
ent controversy : L . . - )

Sec. 9. Subd. L. Grantee must sell af cost excess .pvower {over and above its.
own needs, exclusive of commercial sale) to.certain. Irrigation Districts for
pumping, drainage or ‘irrigation, or for the use of municipalities w1th1n/ the
Districts.

No power plant shall be mterposed on the line of ‘theé condult except by sald '
Grantee or 'lessee.

After providing Irrigation Dlstrlcts w1th power at “cost, as above indicated,
the’ grantee may. sell electric energy for commelmal purposes.

(m) Grantee must develop power as ‘follows : i
Within three .years after completion of feasible power unit it must have
10 000 hmsepower' within- ten: years, 20,000 horsepower; and within fifteen
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years, 30,000 horsepower; and within twenty years, 60,000 horsepower, or less .
if so decided by the Seuetary of the Interior.
Defines method of’ ﬁxmg power to be sold including that to be sold to dis-
tricts. :

Grantee must conform to all State and Federal laws 1egardmg power develop-
ment.

~(n) After twenty years, Sec1etary of'the Interior may require grantee to-
develop additional power; should - grantee refuse, Secretary may lease out
power . privileges.. :

(o) Power to be sold inza_ccordance with State law, or in the absence of
same, price to be ﬁxed or approved by the Se¢retary of the Interior. :
Prior and subsequent to the passage of this act, the city and county
of San Francisco opposed the granting of the application for power
permits sought by the Yosemite Power Company and its predecessor
in; interest.” A representative of the Department of the Interior
visited California, and protracted héarings were had, in which the
city and’ county, the power company, and the Turlock and Modesto -
irrigation districts participated. An oral hearing was given the
parties in interest by the Secretary of ‘Agriculture and myself in
" January, 1916. At this hearing, evidence, oral and documentary,
was submitted, and arguments made, by counsel for the city and.
county, the power company, and the irrigation districts. Briefly
stated, the principal objections of the ¢ity and county of San Fran-
cisco to the allowance of the power company’s applications, espe-
cially for the Poopenaut reservoir site, as set forth in protest filed,
- and amplified by its representatives at the oral hearing, are as
follows: The ultimate development of the Hetch Hetchy project, as
authorized by the act of December 19, 1918, suypra, and planned by
the cﬂ;y s engineers, contemplates the ultlmate use of the Poopenaut
reservoir site by the c1ty for storage purposes as an ad]unct to the
Hétch Hetchy reservoir.

For some time to come the stream bed of the Tuolumine -River Wlll
be -utilized by the c1ty as a conduit to carry the waters from the
Hetch Hetchy reservoir to Early Intake, where they will be diverted -
into the tunnel aqueduct The distance from the Poopenaut reservoir.
to Early Intake is about 9 miles, and the c1ty claims there might be
danger of ‘pollution in this stretch of the river from construction
camps; etc., if the power company is permitted to develop the Poope-
naut reservoir site. Paragraph (¢) of section 9 of the "Hetch Hetchy
act requires the irrigation districts to confine their storage to the por-
tion .of the Tuolumne drainage below Jawbone Creek, and the city
claims that there is fully as: much reason for restricting the power
company in this respect : )

The difference in elevation between the lower ends of the Poope-
naut and Hetch Hetchy valleys is apprommately 180 feet, so that.
with:the 190 -foot rain proposed by the power company, a p‘ort;on‘ of

{
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the downstream s1de of the Hetch Hetchy dam would be ﬂooded when
the Poopenaut reservoir is full. ‘ :

Section 9 of the act of December 19, 1913 requires the city and
county to construct weirs or other structures for measuring the water
flow and to keep records of the flow at several po1nts on the river,
including the outlet from the Hetch Hetchy reservoir. In compli-
ance with this provision the city has constructed a gauging station
about one-half mile below the Hetch Hetchy dam site, and the con-
struction of the Poopenaut reservo1r would cause the ﬂooohng of this
station.

The city claims that any restraint of the natural flow. of the Tuo-
lumne River or its branches will create a vital mterference with -its
prOJect ‘

Other ob]ectlons raised by San Francisco to the allowance of the
- power company’s application are— :

(a) That the proposed occupancy and use of public lands by the Yosemite
Power Company * * * -will not be in accord with. the mest beneﬁaal
utilization of the resources involved. . .

(b) That the-works to be constructed  * . * * are incompatible with woiks '
to be constructed and operated by the. ¢ity and county of San Franc1sco as
authorized by the act of Congress of December - 19, 1913, and several depart-
mental permits issued by the United States Departments of the Interior and’

© Agriculture.

(¢) That the use of water under any such proposed permit is 1ncompat1b1e
with uses of water proposed to be made in a lawful manner by the city and
" ‘county’ of San Francisco, o authorized as above set forth.

The questions involved in the disposition of this case are—

(1) What are- the legal rlghts, if any, of the power company
under its apphcatlon ‘and the various acts of Congress invoked by
* the several parties in interest?

(2) Whether or not the allowance of the power company’s apph—‘
cation and the construction of its proposed plants would interfere
with San Franc1sco s plan of development under the act of December
19,:1913. v

(3) ‘Whether the intent of Congless as expressed in the act of-
December 19, 1918, supra, was to give to thé city and county of
San Francisco, for its benefit and.for that of the irrigation districts,
the exclusive right and preference to use and -utilize the.area in
question for development, transmission, and use of water and pOWer.
for the purposes defined in the act. ,

It is contended on behalf of the power company that it has a
vested right, by virtue of its approprlatmn under, State laws, to the
use of water at the Poopenaut reservoir, and that by sections 8 and
11 of the act of December 19, 1913, such rlghts are recognlzed and
protected. Section 8 is as follows

That the rights of way hereby granted shall not be effectlve over any: lands )
upon Whlch homestead mining, or other existing valid c1a1m or clalms shall

. . .
| . '
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have been filed or madé and‘ which now in law constitute prior rights to any

. claim of the grantee until said grantee shall have purchased such portion or
" portions of such homestead, mlnmg, or: other ex1st1ng valid claims as it may

require for right-of-way purposes and, other purposes herein set forth, and
shall have procured proper relinquishments of such portion or portrons of such

- claims, or acquired title by due process of law and just compensation paid
to said entrymen or.claimants, and caused proper evidence of such fact to-be

filed with the Commissioner of the General Land Office, and the right: of such
entrymen or claimants to sell and ‘of said grantee to purchase such portion or
portions of such clauns are hereby ‘granted: Provided, however, Thiat this act
shall not apply to any lands embraced in r1ghts of way heretofore approved
under-any act of Congress for the benefit of any partIes other than said grantee
or its predecessors-in interest, :

This section spec1ﬁca11y preserves the rights and claims of those
persons who had made or filed entries or applications for entries
under the homestead and mining laws of the United States, together
with “other existing valid claim. or claims which now in law con-
stitute prior rlghts to any claim of the grantee.” Does the above-
quoted phrase in the statute, “other existing valid claims,” embrace
an ungranted application for a license such as was then belng prose-
cuted by the power, company9 Does the rule ejusdem generis apply
here, and is the saving clause thereby limited to claims of the same

' general character as those specifically mentioned in the section *—that

' follows :

is, claims which have been eompleted approved, or allowed, and
which “now in law constitute prior rights,” or was it mtended to
embrace and protect unapproved or ungranted apphcatlons for ease-
ments or licenses?

T am of opinion that the rule described applies to this matter.
The context seems to favor such a construction and is- ‘further sup-
ported by the concluding - proviso -of the seotlon, which, dealing
specifically with rights' of way, protects those ¢ acqmred through
previously approved applications.” . The statutory provision. relatlng' »
to water; T ehed upon,.and contalned in sectlon 11 of the ‘act; is as
That thls Act is a grant upon certam express conditions . specifically set

forth herein, and’ nothmg herem contained shall be construed as affecting or
intending to- affect or in' any way to interfere’ Wlth the laws of the State of

‘California relatlng to the control, appropmatmn, use, or distribution of water

used in 1rr1gat10n or for munmlpal orother uses, or any vested right acqulred
thereunder, and the Secretary of the Interior, in carrying out the provrswns of

‘this Act, shall proceed in conformlty with the laws of said State.

In the cases of Inyo Consolidated Water Company »: J ess. (161
Cal., 516, 119 Pac., 934) and Merritt v. Los Angeles. (162 Cal 47,
120 Pac., 1064), the Supreme Court of California held that one Who

-had. 1n1t1ated though only. by paper record of appropriation, a right

to the waters of any stream in the State of California, use of which

~would depend upon successful prosecution of an apphcatlon for
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: easement .or hcense upon_ or affectlng reserved pubhc lands of the
United - States, thereby obtained and possessed a vested right to the .
water so appropriated, which would. continue.so long as he might

: dlhgently pursue - his applicationl for sucheasement or license to

. allowan¢e or rejection. In'other Words, such a claim was a vested
. ~11ght as against others, liable to be devested, however, by the hap-

* pening of the contingency that the Secretary of the Interior might
‘deny the appropriator’s apphcatlon for the easement or license.

The language of section 11 is similar to that contained in section
8 of the Reclamation act of June 17, 1902 (32 Stat., 388), and there is
nothing in the language of either section to 1ndlcate that the intent -
of Congress was to go further than to recognize and prevent inter-
ference with the laws of the State relating to the appropriation,
control, or distribution of water. There is nothing in the act in
question which even by inference repeals existing statutes providing
for and requiring the presentation to and approval by the Secretary
of the Interior of applicatiens for rights of way in the form of ease-
" ments or licenses as a prerequisite to the occupation or use of any’
of the public lands or reservations of the United States for reser-
voirs, canals, plants, or other essentials to the storage, development
generation, transmission, or distribution of water or power. The
r1ght to so use and occupy reservations of the United States, without
first obtaining such permlssmn, was denied by the Supreme Court
of the United States, in the case of the State of California ». Deseret
Water, Oil and Irrigation Company, March 26; 1917.

In other words, section 11, the decisions of the Supreme Court of
California cited, and the rlghts obtained by an’ appropriation of
water under the laws of the United States, deal with water and the
right to its use, but do not and could not undertake to dispose of
the public lands and reservations of the United States or the right to
use and occupy the same. - The latter rights and prlvﬂeges must - be
obtained under apphcab]e Federal .statutes, and in- this instance,
under the provisions of the act of F ebruary 15, 1901, supra, Whmh
vests-in the Secretary of the Interior broad dlscretlon

It is suggested on behalf of the power company that its applica-
tion may be now granted, notwithstanding the grant to the city and
county of San Franc1sco by the law of December 19, 1918, unless
there be such a manifest or palpable impingement of one scheme or '
plan upon the other as to render execution of both in some measure
impracticable. ' It is urged, and there is no reason to dispute the con-
* tention, that all of the water resources of this locahty should be
conserved and utilized for the public good; that if all is not needed
‘1n connection with the grant to San Francisco, the remamder should :
be utlhzed for the benefit of lands in San J oaqum valley o
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The city and county of San Franc1sco, however ‘do strenuously'

“contend that the development of this reservoir and the accompany- k

' ing plan of the power company would sericusly interfere with the

large and expensive plan of development contemplated by the city
and county under its grant. These objections have been ‘mentioned,

‘among them being the plan for the ultimate use of the reservoir- by :
‘the city and county for storage purposes the use of the bed of the

river as.a conduit for some time in the future; the fact that the -
reservoir would flood the downstream side of the Hetch Hetchy dam
in part; the destruction of the gauging station built by the city

“under the provisions of section 9 of the act; the restraint of the

natural flow. of the river which, under section 9, San Francisco must -

‘maintain under certain conditions for the Benefit of the irrigation,
~ districts, and other minor interferences, among Whlch may- be men-

tioned the necessity for occupation of the lands along the river by the .

construction forces of the city’s plant for several years, and the gen-

eral undesirability of having two pI‘O]eCtS controlled by separate

interests and under constructlon at the same tlme in such a restrlcted

area.
While some of the matters at issue mlght be regulated by stlpu- )
lation, it seems clear to me that g substantial interference would
oceur ‘with ‘the city’s plans and operatlons if the power companys
project were approved and constructed. :
T am impressed with the view that the spirit and intent of the act of

' December 19, 1913, supra; was to. give the city and county of San

Francisco, for thelr benefit and for that-of:the: 1rr1gat10n districts and -
other municipalities and water dlstrlcts mentioned in the act, the -

right to obtain the use of all of that portlon of the Tuolumne water— L
“ghed here involved without conflict or interference with or by other
interests. The conditions imposed by the act were intended to secure -

the conservation and development of the full flow: of the upper Tuo-
lumne’ Rlver for water for municipal and. domestic use, with the inci-

-~ dental or aocompanymg development of hydroelectrlc power:.. Obli-- ‘

gatlons were imposed upon the city and county with respect to the
irrigation districts which 1mp11edly necessitate full control by the 01ty

and county of this portion of the river.-

~ Paragraph Lof section 9 of the act of 1918 requlres San Franmsco, ‘
upor’ request, to sell, at cost, any excess electrical power which may”

. be generated, to the Modesto and Turlock irrigation d1str1cts and,
. mummpa,htles within such districts. Tt also pr0V1des that— '

“No- power plant shall be mterposed on the line of ‘the condmt except by ‘the - E

sald grantee, .or the lessee as heremafter .provided,- and for the pulposes and -

: W1th1n the hmltatlons in' the” condltlons set forth herem. -

. k4587°-—17;—vor. 46——-7 L
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This seems to be an inhibition against allowing the Yosemite Com-
pany or any other interest, except the grantee or lessee; placing a
- power plant on the line of the city’s conduit, and supports the view
- that it was the.intent of Congress to grant to the city full control of
* this portion of the river and to exclude therefrom other interests.
" I therefore conclude and find that the power company, by its water
appr oprlatlon and application for license, secured no vested or other
right to occupy public or park lands Wlth the reservoir and develop-
ment proposed ; that the granting of the power company’s application
and the construction of its plants would interfere with the plan of
development by San Francisco contemplated and required under the
act of 1913; and that it ‘was the intent and purpose of Congress, as
e‘zpressed in said act, to extend to the city and county of San Fran—
~ cisco full and free opportumty to utilize and develop the water re- -
sources of this portion of the Tuolumne River without interference or:
diminution by applications for licenses like the one presented by the
power company. The application of the latter, under the act of Feb-
ruary 15,1901, for the Poopenaut reservoir and incidental works or
rights of way Wlthm the Yosemite National Park, is therefore denied
: rand rejected. ; :

ADJUSTMENT oF CONFLICTING CLAIMS TO NORTHERN PACIFIC
RAILWAY LANDS IN WASHINGTON—ACT OF FEB. 27, 1917,

INS’I‘RUCTIONS
. [Glrcular No 548]

' DEPARTMENT OF THE INT"RIOR
Gewmrar, Lanp OFI‘ICE,

- Washington, D. (. Apml 28, 1917.
RDGISTERS AND RECEIVDRS

U. S.Laxp Orrrces at Nortr YAxrTMA, SEATTLD, SPOKAWE,
- Vancouver, Warra Warpa, aND VVATERVILLD WasHINGTON ;.

Appended hereto is'a copy of the act of Congress approved Feb- -

ruary 97, 1917 (89 Stat., 946), providing relief for certain settlers
on’ unsurveyed lands of the: Northern- Pacific Railway Company
in the State of Washington. - In order-that the purposes of said act .
might be carried ‘out without interference with the vested rights of

the railway company and that the proper demands of the Depart- L

Vment upon the company under the act might be mandatory, as under
the general provisions of the act of July 1, 1898 (80 Stat., 597, 620),
~ the company was on March 15, 1917, requested to accept the act and
.- consent-to-its provisions." Unde1 date of ‘April 2, 1917, the company -
declined to accept the’ prov151ons of the act. The company having
thus refused to glve its consent to the prov1s1ons of the act the De-
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partment can not compel it to relinquish or reconvey its lands in
favor of settlers, as is done under the general provisions of the said
act of July 1, 1898, where the company waived-its rlghts by 1ts ‘writ-
ten acceptance of the said act.
: However, a settler clalmmg the benefits of the said act of Febru-
-ary 27, 1917 may file in the proper local office proof of the existence
an'd/maintenance of his claim and an election to hold or relinquish
~ the land embraced therein. Such proof and. election may be made '
on Form 4-381, modified where necessary to conform to the require-
ments of the act If the settler elects to.retain the lands claimed by
“him and his proof shows that his claim comes within the provisions
of the act, this office will request the railway company to rehnqmsh
or reconvey the lands to the United States. Should the company -
relinquish or reconvey, the settler will be permitted to make. entry
of the lands and the company will be authorized to select other lands
in liew thereof in accordance with the provisions of the act. Should
the company decline to relinquish or reconvey. the lands involved the

- settler’s only remedy will be to surrender the lands and transfer his

claim to other lands. Upon receipt of the company’s refusal to re-
linquish or reconvey, the settler will be notified thereof and accorded
the privilege of relinquishing the lands and transferring his claim
_to other lands in accordance with the prov1s1ons of the act of July
1, 1898. L
If, on the other hand, the settler in the ﬁrst mstance a,ccompames '
his proof of the ex1stence and mamtenance of his claim with his
relinquishment of the lands settled upon by him and a request for
“the transfer of his claim to other lands, or in case he does so after

- notice of the refusal of the company to relinquish or reconvey as

outlined in the preceding paragraph, this office will, if the proof is
satisfactory, authorize the transfer of-the settlers claim to other

lands, after which he may make a lieu selection and perfect same in

accordance with existing regulatlons under the act of July 1, 1898.
In those cases where the railway- company has already been Te-

quested  to- relmqulsh the lands claimed by the settler under the '

special provisions of the act of July 1, 1898, and. it has refused to
do so, it would be useless to request it to rehnqulsh or Teconvey them
under- the said act of February 27, 1917.- Manifestly it would be a
waste of time and effort: for settlers in this class of cases to elect
t0 retain the lands settled upon by them. In this. class of cases,
therefore, the settler shounld file with-his proof a relinquishment of
the lands settled upon by him; together with a request for the trans-

" for of his claim to other lands.

The regulations under the act of July 1,‘1898 (28 L. D., 103), will
govern so far as applicable in cases arising under the said act of
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February 27, 1917, except in such matters as are spemﬁcally cov-

ered by the mstructlons contamed herein.
‘ C'LAY "TALLMAN,

, - Conumissioner.

Approved : ‘ '

“Arexanper T. Voerrsang, :

First Assistong Secretary.

B

‘AR Act for the relief of settlers on unsurveyed lands.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That where, prior to July first, nineteen
hundred and thirteen, the whole or any part of an odd-numbered section within
the-primary limits of the land grant to. the Northern Pacific Railway Company,
within the State of Washington, to-which the right of the grantee or its lawfual-
successor is claimed to have attached by definite location, has been settled upon
in good faith while unsurveyed, by any qualified settler, the same. shall be
subject to..all the provisions of -the Act of July first, eighteen hundred and
nmety~e1ght ('l‘hlrtleth Statuates. at Large, pages six hundred and twenty to"
six hundred and twenty-two), elatlnv to lands in said primary 11m1ts o settled
upon: prior to January: first; e1ghteen hundred and ninety-eight," and said Act
‘_ is hereby amended aceordmgly Provided, That upon the relinquishment by said -

railway- company of any. of the lands so settled upon the selection of any lieu

lands of approximately -equal value by said-company shall be confined to the '
‘State of. Washington. ;
Approved Febluary 29, 1917

' RULE OF APRA(:.‘._TIVGE 94 AMENDED,
[Circular Nd_.’ 549]¥

DEPARTMENT OF THE INTERIOR,
- Washington, D. C., April 5’0 1917'
Rule of Practice o4 is hereby amended to read as follows:

Tifteen days;’ exclusive of the day of mailing, will be allowed for
the transmission of notice or any papers by mail from the General
Land Office, except in case of notice to re51dent attorneys, in which
case one day will be allowed.

In computing time for service of papers under these rules of prac-
tice, the first day shall be excluded and the last day included: Pro-
. wided: That where the last day is a Sunday, a legal holiday, or half

-holiday, such time shall include the next full business day. T

* Arzxaxper T. VoeELsaNG,

First Assistant Secretary.
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DIAMOND COAL Al\T]) COKE COMPANY OF WYOMING ET AL
Demded May 1, 1917‘.

. Sorpiees’ ADDITIONAL RIGHT——RETU‘B.N OF Scnn’

Where entries based on scrip are ad;;udged fraudulent and are canceled an .
application for the return of the serip is properly denied.

. Voerrsane, First Assistant Seoretary

The Diamond Coal and Coke Company of Wyoming has appealed
to the Department from decision of the Commissioner of the General
Land Office of January 29, 1917, denying its apphcatlon for return

“of papers evidencing sold1ers additional rights in thirty-two entries
made in the Evanston, Wyomlng, land ofﬁce, under sectlons 2306 and
2807, Revised Statutes. ‘

. The papers in controversy were ﬁled and entnes allowed: thereon

for land aggregating about 2,840 acres. Such’ entries passed to
patent and by decision of the Umted States Supreme Court in the

case of Diamond Coal and Coke Company .- United States (233

U. S., 236), said patents were canceled upon a finding by the court.

" that the entries were fraudulently made, the company having,

‘through its agents at the time of the proceedings in the land depart-
ment, knowledge that the lands involved were valuable for coal and
sought to obtain title for that reason. -

. The question presented upon this appeal is, W111 the Department re-

* turn to the said Diamond Coal and Coke Company this serip which

it used fraudulently to obtain title to lands kmowing that the pro-
ceedings by Wh1ch said t1t1e was obtained were unlawful and fraudu- :
lent?

In the case of Robert M. Stltt (33 L. D, 315), 1t is said (Sylla—

~ bus): ‘ _ -
The granting of apphcatlons for the Teturn of scrip rests in the ‘sound dlscre— L
tion of the head of the land department, and is controlled substantially by the

T pame 1)r1nc1p1e that governs in the applications for the return of purchase money
covered into_the Treasury N S

Tt has been the uniform practlce of the land department to refuse
repayment of moneys paid in connection with entries fraudulently
made.  The finding' of the United States Supreme Court that the
. entrles, ‘with the serip of which return is sought, were fraudulently -
—made, is conclusive,  Moreover, as said by the Commissioner—_ -

when these entries were approved and passed to patent, the soldlers addltlonal
rights involved thereln were fully satlsﬁed exhausted, and extingunished.

In «iew of the questions presented and the extended ,ergument
thereon in the brief submitted on behalf of the company, no reason
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is found to hear oral argument in the case and request therefor is

denied.
The decision of the Commissioner dechmng to return the papers

was correct and is aﬂirmed : . ,

FRANCIS C. WILLIAMS.
" Decided May 2, 1917 ,

" Coar LAND APPLICATION——APPRAISED VALUATION—DETERMINED AS OF WHAT
DATE.

One whose coal land apphcatlon was impr operly allowed because at that time
subjeet. to an outstanding preferential rlght will not be permitted to per- -
fect such application by purchase and entry except upon making payment
of the purchase price at the appraised valuation- obtalnmg at-the tlme the
right of purchase became available to him.

.VOGELSANG, First Asszszfcmt Secretaﬂﬂy

Francis C. Wﬂhams has appealed from the de01s1on of the Com-

missioner of the General Land Office, dated January. 7, 19186, requir- ... -

ing him to pay $21,800. to cover the appraised price of the land, in
-addition to the $4,800 paid by him on January 3, 1908, in connection
with his coal-land application 02812, for the SE. 1 SE. %, Sec.. 9,
SW. 1+ SW. 1, Sec. 10, and W. $ NW. £, Sec. 15, T. 57 N., R. 54 W,

6th P. M., Buiffalo, Wvommg, land dlstrlct or suffer rejectlon of h1s
: apphcatmn, W1thout further notice. ,

From the record it appears that Wllhams, on November 16 1907 ‘
filed the relinquishment of a homestead entry which covered the land .
together with the waiver of contest right of one Thomas, and also
his own coal-land application. These lands had been withdrawn by
the Department in 1906, and on October 10, 1907, and Juge 20, 1908,
were classified as coal lands and appralsed at $80 per acre. Agaln
on August 24, 1910, they were reclassified as coal lands, with * price
not fixed.” In' April, 1913, the SE. 3 SE. 1, Sec. 9, was appraised
at $160 per acre; the SW. } SW 1, Sec. 10, at $165 per acre, and the
W. 3 NW. 3, Sec. 15, at $170 per.acre.

In accordance w1th the practice and regulations of the Department
Williams prosecuted his coal-land application by giving due notice
thereof and submlttmg proof, and on January 3, 1908, paid-$4.800
for the land, which was the then appraised price. A receipt for
such sum was given, but no certificate of entry was issued. During
the publication period and prior to payment, one Richard E. Gildroy,
on December 31, 1907, filed a protest, setting up a superior right in
the protestant to enter the land. Heannd was duly. had, with “the
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: result that by Departmental dec1s1on of J anuary 10, 1913 it was held
‘that Gildroy, by virtue of a junior contest agamst the antecedent
homestead entry, was. entitled to a. preference right to enter the land.
That decision concluded as follows: ,

The Department is- of: opinion, -therefore, that upon the plesentatmn by
Glldroy, within thirty days from notice hereof; of an ‘application, made in. good
fa1th to purchase. the land under the provisions of the coal-land laws followed

by tlmely proof and payment at the appropriate price per ac1e, he would be
_entitled to enter. ~

No: reason appears,. however, for the present outrlght rejection. of Williams’s :
application. Subject, theref01e, to- a compliance ‘by. Gildroy with the above
requirements, that application will remain intact, and, in the event Gildroy -
should fail to secure anentry, it will, in the absence of othe1 obJectlons be -
passed to entry and patent. .

As above stated the tracts in’ Aprﬂ 1913, -were reappraised.
(Gildroy presented hlS apphcatlon for the land and in connection
therewith the question of the price at which he could purchase arose.
The Commissioner applied for instructions, and.on April 17, 1913,
the Department, without specifically deciding the matter, called at-
tention to the former case of Christopher Clark decided July 25, 1910,
unreported, where a successful contestant was accorded the rlght to'
make a coal-land application, but it was held that the conditions and -
requirements respecting payment and entry would -control such a
preference right claimant the ‘same as any other apphcant seeklng
the land. ~Further instructions were issued June 10, 1918, in which

the followmg appeared :

The act of 1880 accorded a successful contestant the preference “right of

entry. The acceptance of any applieation for the land during such. period of
preferential right rests alone upon dep‘lrtmental regulations. - Such applica-

tions have been permltted in order to: prevent, as far as possible, any attempted -

disposition of the preference right accorded by the statuté: Tt follows, how-
ever, that any such suspended application only springs into 'existenceAupon the
failure of the successful contestant to avail himself. of the preference right;
g0 that it results that Williams’s apphcatlon to purchase this land has been
held suspended and can only be consuiered when, and in the event, Gﬂdrov
forfeits his. preference- right. Under that state of facts it is apparent that
in no event ean Williams be allowed to ‘perfect entry of this land at other than
the ex1st1ng price at the time when actlon can pxoperly be taken upon his
apphcatlon : =

The Commlssmner havmo held in connection with Grlldroy s ap-
plication that he must pay the later appraised price, the Department,
upon appeal, in its decision of July 16; 1915, afﬁrmmg such actmn.
_saide ;

*The question as to what price Williams will be required to pay for the land
- under- his application so long suspended -and adjudicated inferior to the right

of @ildroy is not now before the Depaltment and will not be finaily disposed
of at this time. It is, however; considered proper to say that no reason appears -
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.

why it should be assumed that he will be permitted to take the Iaud under hig.
application at a valuation of $4,800, in casé Gildroy fails to exercise his pref-r
erence 11ght and pay the larger sum required of him.

~In the Commissioner’s' decision of January 7,1916, he ﬁnally re-
jected Gildroy’s application for failure to make the required  pay-
.ment, and the same was duly noted of record. At the same time
Wllhams s.application was considered, and he was requlred to make
an additional payment of $21,800. '

Counsel, in support of the appeal, argue that Wﬂhamss apphea—‘
tion and payment were made at a time when the land was subject

.to disposal at the price of $80 per acre, and that Williams fully com-

- plied with the requirements of the law and- regulatlons It is

; argued that the Government received the purchase price and has -
ever since retained the same, and that the reappraisal, which was
“made five years thereafter, should not be glven effect as agamst his
rights.

The Department is not pereuaded by anythmg here made to appear
that the position of counsel is correct. According to the final ad--
judication of the Department, Gildroy possessed a preference right
to make entry for this land. Williams’s application was properly
received but was subject to such preferentml right. - As a matter of
law, it occupied the status of a suspended application. The allow-
ance of publication, proof, and payment was erroneous, because

. premature. In contemplation of law, Williams’s rights rest only on
. a suspended application which became effective only after Gildroy’s .
“prior and superior right was finally foreclosed.. At the time Wil-
liams’s application properly became entitled to recognition the land
was covered by the later reappraisal. He can be allowed to perfect -
his application by purchase and entry only by making payment at
the price fixed at such time. In this respect the case at bar is
analogous to that of Charles L. Ostenfeldt (41 L. D,, 265), in which.
" a coal-land application was presented for land Whlch prima facie
‘belonged to the State of Utah under its school-land grant. There the
application” was considered in the nature of a contest against the
“claim or right of the State.” A hearing was had, with the result
that the land was adjudicated to have been known coal land at the
date the title to the State would have attached. It was there said:
.o An application to contest the claim or right.of the State might be enter-'
_tained “and .the application.to purchase of Ostenfeldt was so treated, result-
ing, after answer and denial by the State, in a trial and the final holding by
- the Commissioner, June 6, 1911, that the lands did not pass to the State of
Utah at date of approval of survey or at all, because .of their known coal char-
acter. From and after this adjudication the lands became stibject to appli-

cation and entry under the coal-land laws but at the. price then fixed under the -
xlegulatwns of the Department. No rights Wele obtained by Ostenfeldt when
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Dhe- tendered his apphcatwn to purchase December 13, “1909, he occupying
merely the status of a would-be contestant without the privilege, sometlmes

extended by statute, of a- preferencé right of entry in event of suctess. Eveu ) '

‘in those instances the successful contestant is only accorded o rlght to enter
subject to the conditions: existing at ‘the time the right becomes available.
After-the records had been cleared of the claim of the State he, if the first-
qualified applicant, might enter- the land if subject to d1spos1t10n but at the
“price, and sub,]ect to the conditions, then fixed. His entry. may be allowed. to-
stand only. upon the payment of the price fixed and applicable June 6, 1911_ B
and the decision of ‘the Comm1ssmuer is accordingly afirmed. : )
The Commlssmners decision herein followed the ‘Departmental
instructions. . The judgment of the Commissioner is fou.nd to be
“correct and.is hereby aﬂirmed

~

HENRY ANDERSON : o
Demded May 3, 1917.
CONTEST——PREFEBENCE RIGHT OF SUCCESSFUL CONTESTANT—RUNNING OF THE

STATUTE.

- Tlme consumed by the land department in determining whether desert land is -
- - capable. of reclamation; in connection with a contestant’s application; to
make entry. in the exercise of the preference right conferred by the act
of May 14, 1880 (21 Stat 140), will be deducted in computlng the prefer-
. ‘ence rlght period.

VOGELSANG, First Asszstant /S’eoretm"y

May 11, 1912, Henry Anderson filed - contest against homestead
entry mvolvmg lot 4,and S. $ NW. 4, Sec. 4, T. 8 N, R. 53 W., Ster-
ling, Colorado, land district. Said contest terminated in his favor,
and on September 3, 1914, the General Land Office canceled the entry.

-and directed the Iocal ofﬁcers to allow .Anderson 30 ddys in which to ;
exercise his preference right. . .

October 10, 1914, within the preference right period, he filed appli-
cation to make second desert-land entry for said tracts under the
act of September 5, 1914 (38 Stat., 712).

'December 18, 1915, the General Land Office adv1sed the local officers

that applicant was entltled to make a second desert-land: entry, and - -

the application was returned, with; instructions that it be transmitted
“to the Chief of Field Division for report as to the sufficiency of the -
~. alleged water supply and feas1b1hty of the proposed plan of i 1rr1ga—
Ction.

February 14 and December 9 1916, a ﬁeld examiner submitted
reports recommendmg the rejection of the application, on the ground
that there was no supply of water available for the 1rr1gat10n of said
lands. ~

Upon con31derat10n of these reports, the Comnussmner under date
of February 5, 1917, held said application for re]eetmn, setting out
in full the facts in the case which justified his conclusion that the land
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cannot be irrigated and reclaimed by Anderson from any available
known source of water supply, according the applicant, however, the ’
right to apply for a hearing.”

~Anderson has appealed from that dec1s1on, and in the brief in sup-
-port of said appeal it is stated by his attorney that: ' -

Notice of Anderson’s right of preference of entry was issued September 10,
1914, On the following day one Lloyd R. Kigus filed homestead application.
Sterling 021528 for the land which is in question here. Anderson received
notice ‘of his right of preference of entry on the 12th.of September, 1914, and
on the 10th of October sought to exeércise that right by the filing of desert land
application, Sterling 021730. It will be observed that-the Kious. apphcatlon

- was; necessarily, held guspended until action on Anderson’s desert land applica-
tion.

The appellant earnestly insists that he is entitled to the benefits of
his preference right and urgesin the event he should not be permitted
to-enter the tracts under the desert-land law, that he be allowed to

_convert his desert-land application into an application under the
enlarged homestead law and amendments, notw1thstand1ng the inter-
vening application of Kious.

This proposition involves a discuSsion of the nature of the rlght
earned by a successful contestant under the act of May 14, 1880 (21
Stat., 140). Said act confers upon a person who has “contested,

- paid the land office fees, and procured the cancellation ” of the entry
attacked, a preference right of entry for 30 days from the date of
notice of such preference right, as against every one except the United’
States. - During such period of 30 days the land is reserved from entry
by other individuals, strangers to the record, awaiting the action of
the contestant, though applications may be received durlng such '

permd and held in abeyance (16 L. D., 334).

The right granted by said act is statutory and the land department
has no authority, by regulation or otherwise, to disregard the act or -
deny the right. Beach ». Hanson (40 L D, 607 ) ; Long ». Lee (41
L. D., 326).

In the case of Robeson T. White (30 L. D., 61), decided by the De-
partment June 9, 1900, it was held (syllabus) ‘

A suceessful contestant who, in- exerc1s1ng his preference right, locates a

soldiers’ additional homestead certificate upon the land formerly covered by the
contested entry, and thereafter, under the belief that the first certificate is de-
fective, locates another soldiers’ additional right upon the same land, does. not
thereby waive any rights secured by the first location.

- In the case of Smith v. Whitehead (39 L. D, 208), ec1decl by the
Department September 14, 1910, it wag held (Syllabus)

An application to locate a soldiers’ additional right does not preclude the filing
of an adverse application to enter the'same land, subject to determination of
the validity of the additional right; and in case the additional right be found
invalid, the intervening adverse application attaches and bars substitution of
another rlght in leu of the one held invalid. -
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: Noclaim of a preference right under the act of 1880, however, was
involved in that case, the question relating entlrely to the right to
_ substitute a valid for an invalid soldiers’ right, in the face of an in- .

*tervening adverse claim, for surveyed public lands subject to ﬁhng
and entry. -

In the case of Robert Beveridge (41 L. D., 410), decided by the De-
partment December 16, 1912, it was held (syllabus) ) .

Where a successfnl contestant within the preference right perlod filed a sol-
diers’ additional application, and after the expiration of that period filed a home-
. stead application in attempted substitution for, and _walved all claim under, the -
soldiers’ additional application, he acquired no right under his homestead ap-
plication so ﬁled as against an adverse homestead application filed after. ecap-
cellation of the entry and held suspended pending exercise by contestant of his
preference right.

In this case Beverldge ﬁled a waiver of all rights under the
soldiers’ additional application, and although theré had been no
ad]udmatlon as to the validity of this additional right, it was with-
drawn two months after the expiration of the preference right period, .
because, presumably, bad, and the homestead application substltuted
. therefor.

-~ In the case here under cons1derat10n ‘the preference rlght clalmantﬂ

was found by the Commissioner to be qualified to make entry under

the law pursuant to which his apphcatlon was filed. It was held,

however, that there was no source of water supply available from_ .

which the lands could be irrigated; and for this reason they were not

~ subject to entry under the desert-land law. But Anderson’s applica-

- tion was regular and proper in all respects, and, so far as anything
in the record shows, he was seeking in a perfectly legitimate manner
to conserve and protect his rights. He offered a filing which, through
no fault of his own, could not go of record during- the preference
right period. The Comm1ss1oner, after investigation, held, in effect,

_ that the lands were not approprlable under the desert- land law; not
because they were nondesert in character, but because water was not
available for their reclamation. - :

The preference rlght is a reward offered to one who has expended
l.’llS money and-time in obtaining the cancellation of an unlawful
‘holding of public land. Anderson had performed all the prerequi-
sites imposed by the act and had presented an application, within the
preference right period, which was without defect or infirmity, and
it is not believed the reward held out shotld be denied because of

‘a mistaken judgment that the land could be reclaimed as required by
statute, when he is qualified to make entry under some other law
and the land is subject to such. entry. The delay necessary under
‘the regulations in determining whether or not the lands are or might

“be irrigable should not operate to deprive Anderson of his prefer-
ence right earned by contest.
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It is held, therefore, that from and after October 10, 1914, When ‘
Anderson filed his desert-land application, until the date of the

. Commissioner’s decision holding that the lands were not appropri-’

- able under the desert-land law, time did not run. against him. There-
- fore, since his preference right period had yet one day to run when
. he presented his desert-land application, he may in that time file in
the local office an application to enter and a petition for demgnatlon
-under the enlarged homestead law and amendments, upon which
approprmte action will be had in accordance with the regulations..

The case is, accordmgly, rema.nded for approprlate actlon pursuant’ -
hereto. : : : -

‘REGULATIONS FOR LEASING LANDS Il\T RECLAMATION PROJ EGTS>
[CIRCU'LAR ]

- 1.-By the Seéretary s order of April 24, 1917, all first form with- .
drawn lands may be leased for agmcultural or grazmg purposes for
. the present. - -

2 Withdrawn lands which are ‘susceptible of cultivation either by
1rr1ga,t1on or dry farming methods should be leased for that purpose :
only and with such conditions as will insure cultivation. One year’s
lease charges shall be paid in advance and the lease should contain
a provision for cancellation and forfeiture of payments made. in
-case of failure to prepare-and cultivate for the production of crops.

3. Withdrawn lands available for grazing purposes only may be
. leased in the usual way and at least one year s lease charges should
be paid in advance.

4. The usual methods of competition should be adopted in makmg
leases, and lands should be divided into tracts of suitable size to
secure the greatest efficiency for the productmn of crops or for their
use for grazing. -

- 5. The period of lease shall be such as 1s deemed sultable by the
Project Manager. ,

6. The standard form of lease shall be used Wlth a reservation of
" the right to cancel on 3 to 6 months’ written notlce w1th such mod1—
fications as local condltlons may require.’

: Momus Biex, Acting Director.

Approved May 7,1917: - :

- Avexawper T. VoeELsang,

_ First Assistant Secretary.
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A

- YOUNGBLOOD v. STATE OF NEW MEXICO . (On Rehearmg)
Dec'bded May 8 1917

ScaooL INDEMNITY SELECTION—DFI‘ECT Uron LAND,
A school indemnity selection prima ]’acw valid -and mtact of record segre-
- gates the land involved. .
SEGREGATION. oF 'PUBLIC. LAND—RESTORATION -ro THE PUBLIC DOMAIN—WHEN
PRIVATE APPROPRIATION PERMITTED.
Land segregated from the public domain, whether by patent, reservation;
entry, selection, or otherwise, is not subject to settlement or ‘other form of
' approprlatmn until its restoration to the publie domaln is noted upon the -
records of the local'land office:
[See MchchaeI ». Murphy, 197 U. S, 304.]

Voasrsane, First Assistans Secremry _

"~ March 20 1917, the Department on appeal re]ected the- homestead
application of Alfred Y. Youngblood, [filed February 12, 1916,] for
lots 2; 8, and 4, SE. 3 NW.1 , E. 4 SW. 1 and W. § SE. 4,Sec 19, T.
20 S.,R.36 E. ’\T M. M. Roswell New Mexicoland district, because of
- conflict with a prior 1ndemn1ty school land selection by the State A
~ motion for rehearing has been filed by Youngblood. -
‘The State of New Mexico, on August 5, 1914, filed its selection for
" all of said Sec. 19, and on February 28, 1916, applled to amend the
selection by subst1tut1ng another base for a portion of the land
. selected, which application was allowed by the Commissioner under
- date.of May 92, 1916: On April 4, 1916, the Comm1ss1oner held the
selection for cancellation as to another portion -of the said selection
~ because the base assigned by the State had theretofore been used in

another: selection. . The State- thereupon ﬁled apphcatmn to amend-
to cure the said defect. : _
. In the: former Departmental decmlon it “was- held ‘that masmuch] “
- as the selection was intact and prime facie valid at the time Young— :
blood filed his application, the land was not subject to such applica--
tion, and, therefore, he gained no rights by filing the same. - Further-
- more, it was held that his alleged settlement on the land under date

- of February 6, 1916, was likewise invalid because of the pending |

State selection, Wthh segregated the land from Settlement and entry. -

- The declslon complained of is in harmony with the recent Depart-
mental decision ‘of March 17, 1917, in the case of California- and
Oregon Land Company v. Hulen and Hunmcutt (4:6 L. D, 55), '
‘wherein 1t was held: .

- Land segregated from the pubhc domam, Whether by patent reservatlon,

entry, selectlon, or otherwise, is- not subject. to settlement.or any other form: of o

.appropriation  until  its restoration - fo. the. publlc domam is: noted upon the :
records of the local land ofﬁce B
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See also the case of May ». State of Washmgton (39 L D 377),
wherein it was held (syllabus): :

A homestead application tendered while the land applied for was embraced
in a pmma facie valid. school indemnity selection, accompanied by a protest
against the selection on the ground of insufficient base, does not present such
an adverse claim as will prevent substitution by the State, in a Droper: case,.
of a good and sufficient base, where the defect charged in the protest was shown
by the records of the General Land Office and action on that ground instituted
against ‘the State’s claim' before any cogmz.mce of the protest was: taken by -
that Office. . .

No error is seen in the former departmental demsmn, and therefore

“the motion for rehearing is denied.

— e

TIMOTHY SULLIVAN GUARDIAN OF JUANITA ELSENPETER

Decided May 8, 1917,

- ADDITIONAL HOMESTEAD ENTRY—TO Wamon LIMITED,

The right of the widow, heir or devisee of a homestead entryman to complete
the entry initiated by him- is statutory, and does not include the right to
make an additional homestead entry based on the original entry.

‘Departmental decisions in Lillie. B, Stirling (89 L. D., 346), Heirs of Davw
- (40-L. D, 578), and Bertha M. Birkland (45 L D., 104),: oveuuled

VOGELSANG, First Assistant Seoretary : .

August 24, 1909, Marie Elsenpeter made homestead entry for the
SW. 1 NW. i,E %NW 1, and SW. 1 NE. 4, Sec. 33, T.18,R.9E,
B.H. M. The entrywoman died, and upon submlssmn of ﬁnal proof
on behalf of Juanita Elsenpeter, minor child of Marle, final cer-

tlﬁcate issued October 28, 1915, and patent.on. February 10,1916.
© " March 25, 1915, Tlmothy Sulhvai’r ag ghardian of Juanjta Elsen-
peter, presented homestead apphcatlon 080370 for the SW. } SE. %
Sec. 28, B 4 NE. £ and NW. 3 NE. £, Sec. 33, same townshlp and
range, as addltlonal to the homestemd entry made by, Marie Elsen-
peter, and perfected on behalf of her iinor child.

The register and receiver rejected the application for the reason
*that it was not shown that the heir was a resident upon the land
embraced i in the original entry. On appeal, the guardian stated that
the child was but seven years of age and unable to reside upon the
land; that the land is not of sufficient value that anyone could be
h1red to live on the same and care for the chlld but that he is. cu1t1-
- vating the land for the minor.

Upon consideration of the case, the Commlssmner, crtmg the case
of Heirs of Susan A. Davis (40 L. D.; 578), affirmed the decision: of

the register and receiver. Appeal by the guardlan brings the case

before the Departmen‘s



.

46] -  DECISIONS RELATING TO THE PUBLIC LANDS. . 111

The Commissioner s decision was in strict accord with the holding

-of the Department in the cases of Heirs of Susan A. Dayvis, supra; -

Bertha M. Blrkland (45 L. D. 104:), and Lﬂhe E. Stirling (39 L. D,

- 346).

The conclusmn reached in the decisions Just cited is that when an
additional entry is sought, complete compliance with the requirements
of the law, which includes residénce on-either the original or addi-
tional entry, must be shown. = 4

Upon full consideration of the apphcable laws, the Department
is forced to the conclusion that not only was the action of the register
and receiver in rejecting this application correct, but that the deci- :
sions hereinbefore cited are incorrect, and not warranted by  the
existing laws.

Section 2291, Revised Statutes, pr0v1des that as-a prerequlslte to .
final certlﬁcate and patent—

the person making. such entry; or if he be dead his widow ;-or in case of her
death, his heirs or devigee; or in case of a widow makmg such entry, her heirs

or devisee, in case of heér death, proves by two credible witnesses that he, she,

or they have resided upon or cultivated the same for the term of five years
1mmed1ate1y succeeding -the timeé of filing the afiidavit, - * * % .then, in such
case, he; she, or they, if at that time citizens of--the United’ States, shall be

. .entitled to a patent -as in other cases provided by law.

The additional homestead laws upon the statute book 1nclude sec-
tion 6 of the act of 1889 (25 Stat., 854), which provides that every
qualified person who has-made and perfected a homestead entry for

less than 160 -acres of land shall be entitled “to enter as a personal
~ right and not assignable” so much additional land as, when added

to the ‘quantity prevmusly entered “by him, shall not. exceed 160 -
acres.” . A prov1so requiring residence upon-the land in the addi-

‘tional entry in the manner prescribed by the homestead laws follows.

- Section 2 of the act of April 28, 1904 (33 Stat., 547), provides
that any homestead settler who has entered or may enter less than
one quarter section may enter additional land contiguous to the
original entry, but permits additional entry only for the benefit of
the entryman who owns and occup1ed the lands covered by hls
original entry.

Section 8 of the enlarged homestead act of February 19, 1909 (35
Stat., 639), as‘amended by the acts of February : 11, 1913 (37 Stat
666), and March 8, 1915 (38 Stat:, 956), prov1deS' : '

“That any person who has made, or shall make, homestead entry of lands of

) the character herein descnbed and who has not submitted final proof thereon

or - who having. subuiitted - final proof ‘still owns -and occupies the land thus .

‘entered shall have-the right to enter public lands, subject to’the provisions

of this act, contlguous to. his -first: entry, ‘which shall not, together with ‘the
ongmal entry, exceed three hundred and twenty acreg;. ™ .- %

L
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It will be seen from the language of the acts cited, prov1d1ng for
‘an addltlonal homestead entry, that they all contemplate and requlre
. residence upon the lands embraced within either the original or theé

additional entry, and appear by the words employed to have in con- -

templation the exercise of the additional right only by the person

who made and perfected the original entry. The language used -

rather negatives the idea that the right to make an additional home-

stead entry vests in the widow, heirs, or devisee of the person who

made the original entry. Aside from this, however, it seems clear

~from the language of section 2291, Revised Statutes, that the stat-

" utory right-of the widow of a deceased homestead entryman or of

the heirs or devisees of such an entryman is to perfect the entry

theretofore initiated by the husband, ancestor, or devisor. In other
words, the beneficiaries of that statute take up, complete, and perfeet
the inchoate claim already initiated and obtained by the making of

the original homestead entry, and compliance by the entryman

with the requlrements of the homestead laws. to the: tlme of his

death. , :
"The right to make a homestead entry -or an eddltlonal homestead

entry, until exercised, is- intangible. -One may be quahﬁed In every .

- respect to exercise the right, but may never do so:

~ Section 2291, Revised Statutes, as pomted out, operates upon a -
definite, ex1st1ng, inchoate claim of record in the land office. The

addltlonal -entry right given by statute, until exercised, has no- defi-

“nite form or existence.: It is attached.to no land, it has been made. . _

of record in no ofﬁce, and -the orlglnal entryman mlght never: have :

“exercised it.

_ The contention that such a “right” descends or passes to.or'is cast ,

upon a widow, he1r, or devisee finds no support in the statute. That

such a s1tuat10n is not contemplated by the homestead laws is sub-
~ stantiated by the fact that those laws extend to such widow, heir, ..

or devisee, if otherw1se qualified, ‘the rlght to make: a- homestead
entry in his or her own right for the maximum amount. Therefore,
if the land covered by the original homestead entry. of the husband,

‘ancestor, or devisor be of less than the maximum area perm1tted'
by the epphcable laws, the widow, heir, or devisee may enlarge the
holdmg by an entry or. entries in- hn, own right, and no good reason

exists for ‘attempting to. construe the law to confer upon them an

- . additional- entry right based upon the original entry. In fact, such -
a constructlon is ‘against- pubhc policy, which limits the amount of 5

: land which may be entered by a smgle 1nd1v1dual under the agncul—

.. tural land laws, N
~The. Depaltment therefore concmdes that sectlon 2291 Rev1sed'
Statutes of the United States, doés ‘not justify the’ conc]usmn that .

anythmgv passes to the widow, heir, or devisee except the right, in the -

= .-
.#‘_‘/‘,‘



46.] DECISIONS RELATING TO"TLE[E PUBLIC LANDS. 113

~manner prescribed by statute, to perfect the original entry, and that
‘none of the additional homestead acts mentioned, including the one
under which the application of Sullivan is made, warrants the con-
clusion that any right to make an additional entry, based upon the
original of another, passed to or is conferred by law upon the widow,
_heir, or devisee.

~The decision of the Commissioner in the case at bar is accordmgly ’
affirmed, and Departmental decisions in the cases of Davis, Stirling,

~and Blrkland supra, are overruled. The Commissioner of the Gen-
‘eral Land Office will issue appropriate instructions to the registers
and receivers for their guidance in future cases in accordance with
the conclusion herein reached.- Entries heretofore allowed under the
former-and erroneous Departmental rulings mentioned, if perfected
by the submission of final proof, will be referred to the- Board of
Equitable Ad]udlcatlon for consideration.

CHAPMAN v. PERVIER.*

Decided May 9, 1917." .~

RECLAMATION LANDS—IENTRY INITIATED BY SETTLEMI:NT
" Entry of lands within a reclamation project: can be initiated by settlement

~

RECLAMATION ACT—LANGUAGE IN SECTION 3 CONSTRUED
In section 8 of the act of June 17, 1902 (the Reclamation act), thé word
“only,” in the proviso that * public lands which it is proposed to irrigate
" by means of any contempiated works shall be subject to. entry only under
the provisions of the homestead laws,” applies to and quahﬁes the. clause
i ‘under the prov1s1ons of the homestead 1aW »?

Vocrrsane, First Assistant Secretory:

Elgin L. Pervier has appealed from Commissioner’s demsmn dated ‘
May 22, 1916, holding for cancellation his homestead entry made on -
October 7, 1915 for farm unit “ C” (NW. 1 SE. 1), Sec. .82, T. 49N,
R. 10 W, N. M P. M., Montrose, Colorado, land., district, upon- the ‘
grounds: tha,t George G Chapman made bona fide settlement upon
said tract prior to the date of Pervier’s apphcatmn therefor, and that
Pérvier did not settle upon the land pI‘lOI' to the date of the allow- .
ance of his entry

It is urged in the appeal that the Commlssmner erred in holding
that an entry of lands within a reclamation project could be initiated -
by settlement thereon, and second, in not holding that Pervier was a
settler on the land in controversy at and before the time of Chap-
man’s settlement.

" * 8ee-decision on petition to Secretary, post.
4587°—17—voL: 46————8 i



114 DEGISIONS RELATING TO THE PUBLIC LANDS. [vor.

The first contention is based on the wording of section 3 of the act
of June 17,-1902 (32 Stat., 388), which, so far as is matenal to the ’
point in 1ssue, reads as follows. S

That the Secretary of the Interior: shall, before giving the public notice pro- .
vided for in section 'four of this aet, withdraw from public entry the lands
required for any irrigation works contemplated under: the provisions of this
act, and shall restore to public entry any of the lands so withdrawn when,
in his judgment, such lands are not required for the purposes of this.act; and

“the Secretary of the Interior- 1s hereby authorized, at or immediately prior to the
time of beginning the surveys for any contemplated irrigation works, to W1th5
draw from entry, except under the homestead laws, any public lands believed
to be susceptible of irrigation from. said works:. Provided, * * '* that
public lands which it is proposed to. irrigate by means of any contemplated
Works shall be subject to eniry only under the provigions of the homestead
laws in tracts of not less than forty nor more than'one hundred -and sixty
acres, and shall be subject to the hmltatmns charges, terms, and condltlons

’ heleln provided.

It is urged that the Word “ only ” applies to and limits the word
“entry ” and not the words “ under the provisions of the homestead
laws,” and that therefore rights to lands within reclamation projects
can be acquired only by entry thereof. This proposition has been
fully argued before and considered by the Department, and it is -
not believed that it can be sustained. It is settled law that the rlght
to make homestead entry -of lands subject to such entry may be ini-
tiated either by settlement or application, and that when entry is
allowed rights thereunder date by relation to the time of settle-
ment or application, as the case may be. The very arguments of the
appeal in support of the contention that no rights to lands in recla-
mation projects can be initiated by settlement would apply as well

- to mere applications to enter, Of course, if for any reason lands
applied for or settled wpon are not subject to entry, neither settle-
. ment nor application could be the basis of any legal claim thereto,
but when a homestead entry is properly allowed; rights thereunder
must be held to relate in all cases to the date of the initial act,
~ whether of settlement or application, by Whlch the claim to the land ‘
is'asserted. o

* Since the date of the passage ~of the act of June 17, 1902, supra,
the land department has uniformly recognized settlement upon lands
in reclamation projects as a lawful initiation to a claim thereto under
the act of May 14, 1880 (21 Stat., 140), and it would require a clear
and convincing showing of error to warrant a reversal of that con-

- struction of the law. No such showing has been presented. .On the

contrary, it is found that Congress has, in the act of August 18, 1914
(88 Stat., 686), amended section 5 of the Reclamatlon act to read as

follows: :
That no entry shall be hereafter made.and no ent‘ryman shall be permitted
to go upon lands reserved for irrigation purposes until the Secretary of the

/



§ 48] DECISIONS RELATING TO THE PUBLIC LANDS. 115

- Interior shall have established the unit of acreage per entry, and water is
ready to be delivered for the land in such unit or some part thereof and ‘s'uch
- fact has been announced by the Secretary of the Interior: Provided, That where
entries made prior to June twenty-fifth, ‘nineteen hundred and ten, have been
or may be relinquished, in whole or in part, the lands so rehnqmshed shall be
subject to settlement and. entry under the reclamation law.

- While it is true that the proviso above quoted relates only to a

“restricted class of lands, the expression therein “shall be subject to
settlemient and entry under the reclamation law ? evidences not only
that Congress knew of the construction placed by this Department -
upon the Reclamation -act, but approved that construction. Indeed,
Congress had adopted the Departmental view in the act of February
18, 1911 (36 Stat., 918).

The Commlssmner in his dec1s1on stated fully the facts with refer-
ence to the alleged settlement of this appellant upon the land in.
controversy, and properly concluded that he did nothing upon the
tract prior to the date of Chapman’s settlement which eould be re-

- garded as an act of settlement or would have constltuted notice of his
claim to 4 junior settler. - N
The decision appealed from is accordmgly afﬁrmed

RILEY v. BUNCE.

Decided May 9, 1917,

QOLDIFRS AND SATLORS” HOMESTEAD RIGHTS—UNDER HENLARGED, HoMESTEAD ACTS.
. Credit for military service rendered the United States in the Civil War is
allowed on entries made under the Enlarged Homestead acts.

RiESIDENCE-—SEC, 2805, REVISED STATUTES—ENLARGED HOMESTEAD Aci's.k o

The requirement of Section 2305, Revised- Statutes, as to at least one year’s

- residence on-the land by a soldier or sailor entitled to credit for military

service, is satisfied by seven months’ actual and. five months’ constructlve
- residence. thereon.
Vocersane, First Assistant /S’ecretary » :

- Omer 8. Riley has appealed from the decision of the Commissioner
‘of the General Land Office, dated December 18, 1916, reinstating
Rufus O. Bunce’s ougmal and additional homestead entries for the
SW. 4, Sec. 29, 8. § SE. , Sec. 30, and N. % NE. 1, Sec. 81, T. 84 N,
R. 41 E.; M. M., Gl‘asgow, Montana, land district, and alowing the
filing of an amended contest affidavit as the basis for further hearing.

The decision appealed from set forth a correct hlstory of the con-
test proceedings, as well as a summary of the affidavits since filed.”

Appellant contends, in effect, that the soldier-entryman was not
‘entitled to be absent for five months of the one year which he :was -
required to reside upon the land, and that credit for military service
“during ‘the Civil 'War can not.be allowed on entries under the FEn-
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larged Homestead act.. The. contrary has been the uniform-holding
of the Department. N

That credit for military service can be allowed on entrles under
the Enlarged Homestead acts was held in the regulations of October
11,1910 (39 L. D., 291), and February 28, 1914 (43 L. D., 138). The
requirement of Sec 2305, R. S., as to at least one year’s res1dence by
a soldier entitled to credlt for mlhtary service is satisfied by a show-
ing of seven months’ actual and five months’ constructive residence.

The decision is correct and is affirmed. '

]

_ UNION LAND COMPANY, ASSIGNEE OF ALLEN.
Decided May 9, 1917,
REPAYMﬁNT OF PURCHASE MoONEY, FEES, AND. CommrésxoﬁséAcms oF MARCH -

26, 1908, AND jTj’NEmlﬁ, 1880—EFFECT OF STIPULATION AND DECREE.

Where suits brought by the Government to cancel patents to public lands aré
terminated by a stipulation of .compromise and settlement entered into by
both parties, and‘conﬁrinegl by decree of court, in which stipulation it is
stated in terms that it shall be a complete settlement of all’ property
rights in said lands arising or to arise between the parties, the acts of

~March 26j 1908 (35 Stat., 48), and June 16, 1880 (21 Stat., 287), are
without application, and return of the money paid in connection with the
entry_of such lands will be denied, such money entering into and being
a part of the claims settled and determined by the stipulation and decree.

VocnLsaxe, First Assistant Seoretarg/ _ I

The Union Land Company has appealed from the decision of the
Commissioner of the General Land Office, dated August 7, 1916,
denying its application, as assignee of Norra Allen, for repayment
‘in’ connection with coal entry made on July 2, 1902, for the NW. 1 £
Sec. 27, T. 5 N., R. 86 W., Glenwood Sprmgs, Colorado 1and dis-
trict, upon Whlch patent 1ssued on September 29, 1905,

It appears that equity suit No. 5343 was mstltuted by the Gov-
ernment on July 29, 1909, in the United States Court for the District
of Colorado, to annul patents to certain claims therein described,
including the patent to the above-described tract. ‘

At or about the same time, the Government also filed suits, No.” |
5765 in equity, and Nos. 5758 and 5759 at law, involving genelally
the same persons and properties: :

There were also then pending in this Department certain appeals
from decisions adverse to said Union Land Company.

- Fraud in the acquisition and attempted acquisition of title from
the United States was the sole basis of all said suits and controversies.

Pending disposition of the cases upon the merits, the defendants
and the Gtovernment entered into a stipulation of compromise and
settlement, wherein, among other things, it was agreed that title to

~
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certain- patented lands was to be confirmed in the defendants, and
that patents for certain other lands, including the tract above de-
scribed; should be set aside and annulled; that certain entries should
" be patented to defendants and certain other entries should be can-
celed. ‘The scope and effect of the compromlse are stated in the
stlpulatlon to be— AN . .

a complete settlement of all existing contesfs,' suits, and controversies, and
a full settlement and compromise of all-such litigation aﬁfecting in any manner
the titles to the lands described in such entries hereinbefore mentioned, and of
any and all property rights in and to such lands and any part thereof, arising
or to arise therefrom, as between the partles to such contests, suits, and con-
troversies.

Pursuant to said stlpulatlon, a decree based thereon was entered in
said equity suit No. 5343 by the United States District Court on the
17th day of October, 1912 all other suits hereinbefore mentioned were
dismissed ; certain patents were canceled ; certain patents were issued ;
and all ma,tters a,nd things between the part1es were settled and
closed.

It is now urged by appellant, since the ‘suits were thus seftled and
compromised with no finding of fraud and no spec1ﬁc waiver on its
part of repayment of purchase moneys and commissions upon the
canceled patents and entries, that such repayment is authorized by.
the act of March 26, 1908 (35 Stat., 48), which provides:

That where purchase moneys and commissions paui under any public: land
law ‘have been or shall hereafter be covered into the Treasury of the United
States under any application to-make any filing, location, selection, entry, or
proof, such purchase meneys and commissions shall be repaid to the person who
made such application, entry, or proof, or to his. legal repres_entatives, in. all
cases where such application, entry, or proof has been or shall hereafter be re-
Jected, and neither such applicant nor his legal repreéentat1ves shall have been
gmlty of any fraud or attempted fraud in connectlon Wlth such apphcatmn

Upon mature con51derat10n, the Department is convinced and finds
that the questions of fraud and repayment were settled and deter-
mined by the stipulation and decree aforesaid, that neither was left
open for future consideration or determination,; and that said act of.

March 26, 1908, and the act of June 16, 1880 (21 Stat., 287), have no
.apphcatlon Whatever to the facts and cu'cumstances of this case.

The stipulation being in terms a final settlement of any and all-

“claims, titles, and property rights involved in the lands surrendered
. under the aforesaid decree of the court, the Department also finds
‘that retention of the money paid in connectlon with the lands sur-
rendered under the stipulation and decree was a part of the con-
sideration for the acceptance of the defendants’ offer of compromlse
upon which said stipulation and decree were based. : -
" The decision of the Comm1ssmner is correct, and is accordmgly
:afﬁrmed
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FORT PECK INDIAN LANDS—ENTRY.UNDER'COAL LAND I.AWS.'
| InstrUCTIONS. ’

o . "DEPARTMENT OF THE INTERIOR,
‘ ' Washington, D. C., May 12, 191'7'

TuE COMMISSIONER OF THE GENERAL Laxp Orrice:

I am in receipt of your letter of April 27, 1917 (“A” J. McP.),.
relating to the entry, under the coal-land laWs, of lands within the "
ceded portion of the Fort Peck Indian Reservatlon, under the act of
‘May 30, 1908 (85 Stat., 558). '

The act of May 30, 1908 supra, in section 4, directed the President
to appoint a conimission “to inspect, classify, appraise, and value all -
. of said lands.” Section 6 requires the commissioners to “ personally
inspect and classify and appraise by the smallest legal subdivisions
of forty acres.” The lands were to be divided ‘into the following
classes: “ First, agricultural lands; second, grazing lands; third, arid
lands; fourth, mineral land, the mineral lJand not to be appraised.”

Under section 7 the lands were to.be disposed of under the general
provisions of the homéstead, desert-land, mineral, and townsite laws.

Section 8 provided that the lands “so classified and appraised”
should be opened to settlement and entry by proclamation of the
President. The President’s proclamatlon was dated July 25, 1913
(see 42 L. D., 264). -

Sect1on 12 prowded

That the lands within said reservation however . classified, shall, on and after

‘gixty days from the date. fixed by -the President’s proclamation opening. said . -

lands, be subject .to exploration, locatmn, and purchase under the_ general
provisions of the United States mineral and coal 1and laws at mof less. than the
price therein fized and not less than. the appraised value of the lond, except

that no mineral or coal exploration, location, or purchase shall be permitted -

upon any lands allotted to Indians or withdrawn under the prov1smns of' this
~Act, [Italics the Department’s] ’ . :
“Under the above provisions it would seem clear that lands returned.'
by the appraisers as mineral were subject to entry under the coal-’
land laws at not less than the price therein fixed. Certain lands,
however, were returned by the commission as nonmineral ‘and an”
appraised value set thereon, which lands, however, were classified by =
- the Geological Survey as being coal lands. “This latter class of lands
was withdrawn by President’s order of February 15, 1917 , pending -
legislation, the particular bill: then under - contemplatlon being S.
4761, 64th Congress, 2d Session, which provided for an appraisal of
- the. lands excluded from appraisal by the commission on account of
the coal contained therein, for surface entry of such lands, and
with a proviso that the coal purchaser should pay the amount fixed
under the coal-land laws, and in addition thereto the appraised valug



461 DECISIONS RELAT‘IVNG T0- THRE PUBLIC LANDS., 119

of the land provided for in that bill. - S. - 4761, however, failed of

. passage.

-~ ~The act of February 27 1917 (39 Stat., 944), provides for the
appraisal of lands in ceded Indian reservatlons theretofore with-
-drawn or classified as coal lands, for surface entry of such coal lands

- at a price to be so fixed, and for entry under the coal-land laws of
coal deposits underlying the lands Whose surface has been entered"'
under the nonmineral laws.

The Department’s regulations ot April 16, 1917, declare that the
act of February 27, 1917, supra, contemplates that if the coal-land
purchaser precedes- the agricult’ura;‘] applicant, and thus secureés title-
to both estates, ke must pay for each at the prices ﬁxed for the Te-
spectlve estates,

From .your communication it Would appear that 'the coa] land

- applications for Fort Peck lands now pending i in your oﬁ‘ice may be . -
classified into four separate classes: »

(1) Applications for land returned by the appraisal commission -

- as coal, in which the price fixed in the coal-land laws was paid by the

* applicant prior to the passage of the act of February 27, 1917.

"~ (2) Applications for land returned as coal, but in which the price
 fixed in the coal-land laws was not paid prior to the passage of ‘the
‘act of February 27, 1917. _

(3) Applications for land returned by the apprmsal commission
‘as nonmineral, but classified by the Geological Survey as coal, and
_in which merely the price fixed in the coal-land laws was pald prlor
to the withdrawal of February 15, 1917. '

(4) Coal-land applications for lands returned by the appralsalf
commission as nonmineral, but classified by the Geological Survey
as coal, in which no payment was made prlor to the withdrawal order'-

~of Februa,ry 15, 1917, _

. From the above it is clear that, under the first class, the apphcants
- paid the proper price in effect at the time of payment, and. such
applications should be approved and patented in the absence of other
objection. :

- As to the second. class, it is clear that under the act of February 27,
1917 (89 Stat., 944), and the circular of April 16,1917, the applicant
must pay both the price fixed in the coal-land 1aws an’d the app‘raised
price to be established under the act of February 27, 1917, -

‘The correct price to-be demanded in ‘cases of the third. class de-

- pends upon ‘the 1nterpretat10n of the provisions of the act.of May-
80, 1908, particularly section 12 thereof. This section opened: to

purohase under the coal-land laws all of the ceded lands within the - .

Fort Peck Reservation, however classified. The price fixed in that
section is “not less than the price therein fixed and not less than the
. appraised value of the land.” Under this section; should the entry-
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man apply for land returned as mineral by the appra,lsa,l comnnssmn,
there being no appraised value of the land as nonmineral, the price

would be simply that fixed in the coal-land laws. The questlon asto -

the correct price where the coal-land entryman applied for lands
appraised as nonmineral by the commission is more complex. The
“section is susceptible of two constructions; that is, that under stich
eircumstances the coal entryman should pay the higher price, as the
case might be, or should pay both pmces The word “and ” may have
various meanings, and sometimes is used in the sense of “in addi-
tion.” From a reading of the section, the Department is of the
opinion that it was the intention of Congress to permit of the entry
under the coal-land laws, at the price fixed therein, of such lands as.
were returned as coal -by the appraisal commission. Should, how-
ever, an entryman desire to purchase under the coal-land laws lands
~which were appraised as to their value for agricultural purposes by
the commission, it was the intent of Congress that such coal pur-
" -chaser should pay both values. This interpretation is in harmony -
“also with the spirit of the act, which was designed to compensate the
Indians for the value of thelr lands. The third class of applicants,
therefore, should be required to pay both the price fixed under the
coal-land laws and- the appraised value as fixed, by the appralsal
commission.

Under the rule as above laid down as to class 3, it is clear that all
applicants falling within class 4 must likewise pay both prices, and
hereafter all coal applicants for lands within the Fort Peck Reser-
vation who desire to obtain title to ‘both the surface and the coal
deposits must pay the prices fixed in the coal-land laws and the ap-

_praised value fixed by the act of May 30, 1908, or to be fixed under
the act of February 27, 1917, supra, and the regulations of Aprll 16,
1917,

' The above renders a contmuance of the order of W1thdrawal dated

* February 15, 1917, unnecessary, and the Director of the Geologmal
Survey has been 1nstructed to prepare a proper order of. revocatlon
and restoration for submission to the President. oo

‘Where applications are now pending before your office in which, -

under the above instructions, the applicant has not paid the- full

‘price, you will notify such applicants to complete payment within
thirty days from notice, upon-pain of the rejection of the applica-
tion. 'Where the application is one for land appraised as coal and
in which, under the above instructions, the applicant must pay the
appraised price to be fixed under the act of February 27, 1917, and
the circular of April 16; 1917; you will advise such applicants that-
their applications will be suspended pending the appraisal, and that
they must make the additional- payment within thirty days from
notice of the appraised price. -Such apphcants as are unWllhng to
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' »perfect then- applications undel these 1nstruct10ns may be notified
that they may withdraw their applications without exhausting- their
coal-land rights and without prejudice to securmg repayment of any
moneys- heretofore pald
‘ Arpxanper T. Voerrsawe,
First Assistant Secretary.

OPENING OF LANDS RELEASED FROM 'WITHEDRAVVAL oR
EXGLUDED FROM NATIONAL FORESTS.

INSTRUCTIONS

' " DEPARTMENT OF THE Ii\ITERIOR,
. " Waskington, D. C., May 17, 1917.
The act of September 30,1913 (38 Stat., 118), prov1des.

That hereafte1 when public lands are excluded from: national forests ‘or
released from withdrawals the President may, whenever-in his judgment it is
proper or necessary, provide :for the opening of the lands: by settlement in
advance of entry, by drawing, or by such other method as he may deem advisable
in the interest of equal oppqrtunity and good administration, and in_doing so
amay provide that lands so ‘opened shall be subject only to homestead entry by
.actual settlers only or to entry under the desert-land laws for'a period not: -
exceeding mnety days, the unentered lands to be. thereafter subject to dlspo- o
sition under the pubhc—land laws applicable thereto.

Sze. 2. That where under the law the Secretary of the Interior 1s authorized
or directed to make restoration of lands previously withdrawn he may also
restrict the restoration as prescrlbed in section one of this act.

The methods of accomphshmg restoration to entry of large areas
of withdrawn or segregated lands heretofore followed have produced
considerable confusion and controversy and have demonstrated the -
-need of some material modifications. - ' ;

"It is believed that persons desiring to obtain a home on the public
domain should be given the preference over persons seeking .to
appropriate the lands under other Jaws. Accordingly I hereby estab- -
lish the following rules and regulations: ‘

1. Lands embraced in withdrawals or in pending applications for
withdrawal under the act-of March 15, 1910 (36 Stat., 237), lands .

- embraced’ in approved segregations or in pending apphcatlons for
“segregation under section 4 of the act of August 18, 1894 (28 Stat.,
372, 422), commonly called the Carey act, as well as lands embraced;
in Wlthdrawals under the Reclamation act or for forestry purposes,
are not subject to settlement nor to apphcatlon, entry, or other filings
under the public land laws, saving and exceptmg (1) apphcatmns for
easements presented pursuant to the various statutes. made and pro-
“vided in that behalf; (2) applications for homestéad entries pur-
suant to Act of Congress of June 11,1906 (34 Stat., 233), where any



122 DECISIONS RELATING TO THE PUBLIC LANDS. . - [von

.of the lands ordered to be restored have been prevmusly llsted for™
such entry; (3) applications for homestead entry where lands pre-
' Vlously withdrawn for reclamation have been embraced in established
farm units and public notice of the availability of water duly pub-
lished; and (4) applications for homestead entries of lands within
areas withdrawn. for reclamation, which lands had been embraced in
~ an-entry or in entries made prior to June 25, 1910, where such entry
or entries may have been rélinquished subsequent to that date (Act
- of Congress of February 18,1911, 36 Stat., 917).

2. Upon elimination of lands from the segregatlons Wlthdranxls,
and applications for segregation or withdrawal mentioned in the
preceding paragraph, the order of restoration should provide that,
~ subject to valid rights and the provisions of other withdrawals, the
~ lands so restored will be subject to homestead entry only on-a date
to be named therein, and to settfement and all proper forms of entry,
_selection and: 1ocat10n seven days after such date. Due and adequate
provision will be made for the preservation and protection of the
equitable rights of entry possessed by persons on whose applications -
‘lands have been listed for entry pufsuant to the statute of June 11,
1906, supra (Instructions, 42 L. D., 425), as well as for the preferred
rights of entry which may have been earned by and awarded to con-
‘testants of previously existing entries of lands -within areas with-
drawn for reclamation (Clrcular of August 24; 1912, 41 L. D., 171).
Al orders of restoration shall embrace 1nstruct10ns to pro‘speetwe
“applicants for entry of the restored lands concermng their privilege

to execute their applications, in the manner provided and prescribed
“by law, and to present the same, together with the amount of money
‘requisite for the payment of fees and commissions, to the proper local
land office, in person, by mail, or otherwise; Within the twenty days
next preceding the date on which the lands will become subject to
entry of the form described by such applications. They should also
be given to understand that -all applications so filed, together with
~ such as may be submitted at the hour fixed for restoration, will be
treated as though simultaneously filed, and will be disposed of as -
directed by the regulatlons of May 22 1914 (Clrcular No 324,43
L. D., 254).
- The order of opening should also contain the following:
. Warmng is hereby given that no settlement imtlated prior to seven days after
the date for homestead entry above named will be recognized, but all persons.
~ who go upon any of the lands to be restored hereunder -and perform any act of
settlement thereon prior to 9 o'clock a. m., standard time (here insert date of

seventh day after the date for homestead entry), or who are on or are.occupy-
ing any part of said lands at such hour, except those having valid, sub51st1ng

. settlement rlghts initiated prior to withdrawal from settlement and since main-

~ tained, will be congidered and dealt with as trespassers and'wﬂl_aa‘m no rights
Whatever» under such unlawful settlement or- occupancy ; provided, however,
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that nothing herein .contained. shall prevent persons f1 om going upon and .over
~.the-lands to examine them with a view to -thereafter appropriating them in
accordance herewith: Persons having prior settlement rights, as"above defined,
will be allowed to make entry in accordance with existing-law and regulations:

4. The foregoing limitations as to homestead entiy only will not be
applied in those cases where the cu'cumstances make it adv1sable to
make other provisions. S

5. Proposed orders for restoration should malke prov1smn in proper
cases, for selections by the State under the act of August 18, 1894
(28 Stat , 894), by announcmg that such selections can be made dur- -
~ing the suzty days prior to twenty days immediately preceding the
. day named for homestead entry. The preference-right period of the

State under the act of March 8, 1893 (27 Stat., 592), will begin to
run on the seventh day followmg the date fixed for homestead entry,

~in accordance with the instructions of January 2, 1914 (43 L. D. 31) o

6. All prior regulations in confhct herewith are hereby revoked
Avexawoer T. VoerLsang,
First Assistant Seoretary.
SIMPSON, ASSIGNEE OF BURGESS:

Decided May 25, 1917 , :

SOLDIERS’ ADDITIONAL HOMESTEAD—CERTIFICATE—VAIIDATING ACT oF AUeUST
18, 1894, }

The act of August 18 1894 (28 Stat 372, 397 ), vahdated soldlers addltlonal,.
‘homestead celtlﬁcates, theretofore issued by the land depaltment in the
‘hands of bong. fide holders for value, and. the soldler s right.so validated

“can not. be 1ead3ud1cated but must be recognized for the full area cer tifled.

VOGELSANG, Fipst Assistant Secretary: : '

Appeal has been taken from the decision of March 3, 1917, by the
Commissioner of the General Land Office, in the above entltled case,
_involving the application of William Lee Simpson to enter lots 9
and 12, Sec..4, T. 52 N., R. 104 W, 6th P. M., Lander, Wyoming,

- land d1strlct aggregatmg 48.90 acres.

~The apphcatlon was filed under Sectlon 2306, Revised Statutes, _
~ based on military service of Artis Burgess in the Army of the United
~ States for more than ninety days during the Civil War, and on home-
stead entry made by the soldier for 83.20 acres at Chillicothe, Ohio,
February 10, 1871, and- which was patented April 25, 1877. The
~entryman p(ud for the excess of 3.20" acres over the area- of 80 acres,
and it appears that the excess was considered as a cash payment for
~ said area and the soldier’s additional right was certified as for 80
acres on April 25, 1883. Tt was recertified to John M. Rankin as a
bona fide purchaser on March 28, 1907, for the same ares, and was
assigned by Rankin to Ted E. Colhns on March 30, 1907, and by Col-
lins to the. applicant Simpson to the extent of 48. 90 acres November
24, 1916. ]
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The Commissioner in the decision appealed from quoted Depart- -

mental decisions in the case of Guy A. Eaton (32 L. D., 644), and
George Heinrich Sprenger (33 L. D., 274), to the effect that the right
to make soldiers’ additional homestead entry is limited to_such an
amount of land as added to the amount previously entered shall not
exceed 160 acres, even though the entryman may have paid cash for a
portion of the original entry as excess land. He, therefore, held that

: the correct area of the additional right was 76.80 acres, and stated

that a notation to this effect would be made on the recertified ¢ertifi-

“cate of right, and suggested that the owner could obtain evidence as
to the extent of the unused portion of the right by procuring a. cer-
‘tified copy of the certificate showing siich notation as provided in the
case of Sledge, Fishing and Mining Company (39 L. D, 133).

The Commissioner also referred to circular of April 1, 1910 (38 .

L. D., 517), which discontinued the practice of recertifying soldiers’
additional rights, and he appears to have acted upon the supposition
that the additional right in question should be readjudicated in the

“light of the decisions referred to and independently of the certifica- :

tion.. But this can not properly be done.  The said circular which

‘discontinued the practice of recertifying such rights, recognizes the .

force of the validating act of August 18, 1894 and makes reference

to that act as follows:
-'The act of August 18, 1894 (28 Stat;, 372, 397), operates on existing certiﬁ-

cates, theretofore issued in the hands of bone jfide purchasers for value, It in -

Do way affects the basic rlght or alleged right, for which no'“ certificate ” had
been issued, or, if issued, had been lost or destroyed pnor to transfer for value.

The said act of August 18, 1894, provides:

That all soldiers’ additional hommestead certificates heretofore issued under the
rules and regulations of the General Land Office under section twenty-thiee
hundred and-six of the Revised Statutes of the United States, or in pursuance
of the decisions or instructions of the Secretary of the Interior, of date March

tenth eighteen hundred and seventy-seven, or any subsequent decisions or 1n-_

structions of the Secretary of the Interior or the Commlssmner of the General

Land .Office, shall be, and are hereby, declared to be valid, notwithstanding any’

attempted sale or transfer thereof; and where such certificates have been or

may - hereafter be sold or transferred, such sale or transfer shall not be're- -

garded as invalidating the right but the same shall be good and valid in the
hands of bona fide purchasers for 'value; and all entries heretofore or hereafter

. made with such certificates by such ‘purchasers shall be approved and patent
shall issue in 'the name of the assignees..

In the case of John M. Rankin (21 L. D, 404), it was held (sylla-.

bus):.

It was the intention of Congress in the act of August 18, 1894 to vahdate all
outstanding certificates of soldier’s additional homestead rights 1n the hands of
bona fide holders.

One who buys a certificate of addltlonal right Wlthout notice of the illegality -
of said certificate at its inception, or of its 1nva11d1ty for any other reason, ls a-

bona fide purchaser under said act.
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It would, therefore, appear that this right as certified for 80 acres =
was. validated and confirmed by the act mentioned. - Being so con-
- firmed, it is valid to the full extent thereof and can not be reduced as

for invalidity in part. . )

‘Therefore, the Commissioner’s decision to the extent appealed from
is reversed. :

-

AVMENDING PROCEDURE FOR FORFEITURE OF LOTS UNDER
- ALASKAN RAILROAD TOWN-SITE REGULATIONS.

CIRO‘U'LAR\ No. 554,

DEPARTMENT oF THE INTERIOR,
. Gexerar Laxp Orrics,
Washington, D. C., June 22, 1917.
Clrcular No. 458, dated February 16, 1916, being the rules of
_procedure to govern the forfeiture of lots under the Alaskan railroad
town-site regulations, is hereby amended as follows:

The notice provided for by paragraph 8 must be prepared in quad-
ruplicate, the fourth copy to be forwarded to the Land and Indus-
trial Department of the Alaskan Engineering Commission.

Paragraph 14 is revoked.

Paragraphs 15 and 16 are renumbered 14 and 15, respectlvely, and
the latter am,ended to read as follows: :

The Alaskan Engmeermg Gommission will make all needful rules and regula-

““tions covering. the period presecribed by the town-site régulations for the im-
provement of streets, sidewalks, and alleys,. the promotion of sanitation and
fire protection or other municipal improvements, and said commission is further. -
authorized to levy and collect such assessments as may be necessary in the
premises. - If any claimant shall fail to comply with such regulations- and
requirements, all the facts in each case shall be reported to the Chief of Field
D1v1smn, ‘who will then proceed in accordance with the instructions contained
hereinbefore. If any claimant shall fail to pay any and all assessments as
required by the Alaskan Engineering Commission, the case will be reported
to the Commissioner of the General Land Office, with a complete statement of

- the proceédings had, for submission to the Secretary. of the Interior, who, after
such notice as he may deem proper, will declare a forfeiture of the lot involved
or make such other disposition of the case as the record may warrant.

Notice of -delinquency: in the payment of assessments will- be glven by the
Alaskan Engineering Commission to the Register and Receiver- of the United
States Land Office within whosé jurisdiction the lot or tract involved is. situ-
ated for notation upon their records and transmission t