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Howell, John H. (24 L. D., 35); overruled, 28 L.
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33l -

Lasselle ». Missouri, Kansas and Texas Ry. Co. (3
C. L: 0., 10); overruled, 14 L.. D;, 278.

Las Vega,s Grant (13 L. D., 646, and 15 L. D
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D., 358. ’

Nebraska, State of, v. Dorrington (2 C. L. L., 647);
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overruled, 20 L. D., 191.
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Popple, James (12 L. D., 433); overruled, 13 L. D.,
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Provensal, Victor H. (30 L. D., 616); overruled, 35
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fied, 2 L. D., 854.
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Tyler, Charles (26 L. D., 699), overruled, 35 L. D.,
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1874, June 17 (1 C. L. L., 806), Valentine

3 £+ S 351
1875, July 20 (Copp’s P. L. L., 7‘71), bounty

land warrants. ....o....ooooililiiol.. 207
1878, May 28 (2 C. L. L., 1355), Sioux half-

breed SErip. . voveeiiiiiiiiaa i 351
1883, February 13 (1-L. D., 654), soldiers’

additional. .. ... ... il 105
1885, October 21 (4 L. D. 202), township

SUIVEY - 4 eie cmemeasocieaea e aaealaaean 120
1886, December 13 (5 L. D., 279), swamp

land . ..o il 386

1887, July 29 (6 L. D., 703), school indemnity 613
1887, September 6 (6 L. D., 131}, restoration

of indemnity lands. ... ._............... 67
1889, August 22 (9 L D. 335), timber and

stome proof. ...l ... 162
1890, December 29 (12 L. D., 81), entry; act

of August 30, 1890 .. ... .ol 177
1891, June 3 (12 L. D., 583), par. 26, non-

mifieral entries in Alaska................ | 836
1892, March 15 (14 L. D., 295), Oklahoma, .

town51te patent. . . L.iiii.ill. 269
1895, September 18 (21. L. D., 157), private

Tand elalms.. ... .. .ol 536
1896, February 18 (27 L. D., 218), warrants. . 41
1896, March 25.(22 L. D., 523), small holdings 536
1896, May 1 (22 L. D., 524), small holdings. . 536
1896, November 27 (23-L. D. 459), State

selections. .. .. ... ...o.oiiiiloiiilll 27
1897; June 3 (24 L. D., 502), soldiers’ addi-

tlonal ... .o.ooiiiiiiiiiiiiiiiiiiiill. 5

1899, February 14 (28 L. D., 103), Northern

Pacific adjustrent. .. .........__... 137,418,427 |

1899, Fune 27 (28 L. D., 569), Indian_alloff

268 1E) 117 225
1899, July 14 (20 L. D, 29), application to ’
enter. .. .......ioeiiiiiliceoiiiill. 596, 672
1899, December 18 (29 L. D., 391), forest re-
serve lieuselections. .. ... .. .. ... ... . 614
1901, July 26 (8L L. D.,474), par. 105, mining
1egulafions. . .o .. iialii il 402
1901, August 17 (31 L..D., 72), Chippewa
B3 T L R S 62
1901, September 6 (31 L. D., 106), Chippewa
lands. . ...l 62
1902; July 7 (31 L. D., 372), licu selections. _ 73
1903, I'ebruary 11 (32 L. D., 6), reclamation .
~ withdrawals.. .. ..o ... . ... 720
1903, June 12 (32 L. D., 156), town sites._.. 6!

1903, August 7 (32 L. D., 206), soldiers’ addi-

tional approximation............_....... 29
1903, August 21 (32 . D., 237), reclamation

entries

Page.

1904, January 13 (32 L. D., 387), reclamation

act; mineral locations; timber and stone -

applications. ............... oo .. © 146
1904, February 17 (32 1. D., 456), desertland, .

eultivation. . ..............ia L. 320
1904, April 1 (32 L. D., 539), afﬁdavlts,

proofs,ete... ..o ... 315

1904, May 31 (32 L. D., 670), Kinkaid Act.. 175,227
1904, June 3 (33 L. D., 10), confirmation of

timber and stone entries.__ ... PR 185

" 1904, Angust 1 (33 L. D., 163), par. 8, Alaska
Yown sites . ... .. ... ... 267,336,337
1904, August 2 (33 .. D.,156), small holdings 536
1904, October 6 (33 L. D., 267), records.. ... €01

1905, June 6 (33 L. D., €07), reclamation

withdrawals.. ... . ... ..., 363, 365
Paragraphs8and 9.................... 1720 .
1905, August 21l (34 L.D., 87), Kinkaid Act,
BeC. B e 227
1905, September 28 (34 L. D., 212), par. 50,
right of way 79
1906, April 4 (34 L. D., 544), water rights... 521

1908, April 10 (34 L. D., 5¢6), Kinkald Act. 227
1906, November 16 (35 L. D., 305), desert en- o
320

try; evidence of water right. .....___.___
1907, April 12 (35 L. D., 665), par. 27, coal
land regulations. ... ..................._. 508
1907, April'24 (35 L. D., €81), coal Jands.. .. G81
1907, April 25 (35 L. D., 537), school selec-
BIOBS - - i 458
1907, May 16 (35 L. D., 568), unearned fees
and unofficial moneys................... 354,662
Paragraph 5. . ... ... ...l 708
1907, May 16 (35 L. D., 572), Alaskan coal
Tands. . ... oiiiicie i 21
1907, July 12 (86 L. D., 11), surveyor-general .
scrip .................................... 41,85
370
b
steads. ool 62,160
1907, October 18 (37 L. D.; 124), commuta-
[0S D U E 648, 650
1907, December 27 (36 L. D., 216), isolated
traets. oo . 535
1908, February 21 (36 L. D., 278), notice of «
Tocations. ..o ... 78,343,351
1908, February 29 (36 L. D., 287), amend-
ments. ..o il 44,658
1908, February 29 (36 L. D., 291), home—
steads.. ..o Lol 62

-1908, April 29 (36 L. D.,388), repayment. 211,340, 354

1908, June 6 (36 L. D., 567), right of way... - 575
1908, June 9 (36 L. D , B01), warrant 10ca~
Ations .................................... 617



XXII

B E
- Page.
1908, June 10 (37 L. D., 46), records and ac-

lauds ..................................... 393
1908, December 22 (37 L. D., 351), serip.... 597
1909, February 16 (37 L. D., 449), construe-

tive residence.. ............ S 648

ACTS OF CONGRESS CITED AND OONSTRUED.

ACTS OF CONGRESS CITED AND CONSTRUED.

) ; Page.
1785, May 20 (Public Domain, 224), school

1a0A. e 431
1802, April 30 (2 Stat., 173), sec. 7, Ohio

school grant 431
1804, March 23 (2 Stat., 274), Virginia th-

tary warrants. ... ..oi.il.. 201
1826, May 20 (4 Stat., 179), school Iand. cel.ve 432
1842, March 17 (11 Stat., 581), Wyandotte

treaty.... 597
1850, February.20 (9 Stat., 421), Virginia '

military warrants. ... ... . o.o.o.... 201
1850, September 28 (9 Stat., 519), swamp :

Jand. ...l 346

1850, September 28 (9 Stat 520), sec. 4,
bounty land warrant. ..... ... .. ..i.... 93
1851, September 17 (11 Stat 749), Assinni-

boine Reservation. ..... .......co..o... 412

1852, August 31 (10 Stat., 143), warrants. ... 199
1853, March 3 (10 Stat., 244), Californialand.
1854, July 17 (10 Stat., 304), Sioux half-

breed serip. . oo ..ol 1
1854, July 17 (10 Stat., 305), surveying dis-

164

697
186

la,nds .................................... 400
1855, January 31 (10 Stat 1159), Wyandotte

[T PPN 597
1855, February 22 (10 Stat., 1165), Chippews,

L A 399
1855, March. 3 (10 Stat., 701), warrant.'..... 201
1856, June 3 (11 Stat., 20), railroad grant. ... 688,692
1857, March 3 (11 Stat., 251), swamp grant. . 348
1858, June 2. (11 Stat., 294), certificates of”

Toeation. .. ... oo il 23,618
1859, February -26 (11 Stat., 385), school

land. ... il 432
1860, March 12 (12 Stat., 3), swamp grant. . 375,

) i 385,400
1860, April 11 (12 Stat., 836), Porterfield

11634 o 842
1860, June 21 (12 Stat., 71), private claim.. = 510
1860, June 23 (12 Stat., 90), land warrant. .. 208
1862, May 20 (12 Stat., 392), homestead. ... 220
1863,°March 3 (12 Stat., 808), sec. 14, sechool

dands .. oo e 457

1864, July 2 (13 Stat., 365), Northern Pagcific. 71,
260, 273, 595, 688, 692
1865, March 20 (13 Stat 693), Chippewa

Aty . o . 399
18686, July 25 (14 Stat., 239), California and

Oregon R.R.CO.ccvvnmnnnn i, 8
1866, July 26 (14 Stat., 251), mmmg ‘claim. . 676

i Page.
1909, March: 25 (37 L. D., 546), enlarged )
homesteads............. 641, 642, 643, 646, 652; 707
Paragraph 5........ e 697
1909, April 10 (37 L. D., 653), par. 13,013,551-
ﬁca‘mon ofcoallands......oocooo..iiool. 681
. . . Page.
1866, July 26 (14 Stat., 253), sec. 9, water
Tight. i aaia. 8
1866, July 27 (14 Stat., 292), Atlantic and-
Pacific. .. .ome e 100, 237,245

1867, February 25 (14 Stat., 409), wagonroad 694
1867, March 19 (16 Stat., 719); Chlppewa

BreatY e e 399
1868, March 6 (15 Stat., 89), railroad lands. . 109
1870, May 4 (16 Stat., 94), Oregon Central.. 273
1870, May 31 (16 Stat., 378), Northern Pa-

CC. L 278,595
1871, February 18 (16 Stat., 416), Virginia '

military district. ... .. ...l 200
1871, March 3 (16 Sta.t 573), sec. 23, South- -

ern Pacific.... ... .iooiiiiiiiiol 100,237
1872, May 10 (17 Stat., 91), mining claims. . 676
1874, April 15 (18 Stat.; 28), Gros Ventre .

Reservation. ... ......ooiiiiiiiiiiaaaa.. 411
1874, June 6 (18 Stat., 61), mining claims. . 787

1874, June 20 (18 Stat., 111), agmcu]tural
college Serip- -« oo iuei i e 207
1875, February 11 (18 Stat., 315), mining

clalms. ...l 737
1875, March 3 (18 Stat., 402, 420), Indian

homestead 220
1875, March 3 (18 Stat., 482), right of way.. 787
1876, Méjy 5 (19 Stat., 52), mining claims. ... 738

1876, July 4 (19 Stat., 73), public sale. 23,25,286, 425
1877, March 1 (19 Stat., 267), sec. 2, school

land. ... ..ol 344
1877, March 3 (19 Stat., 344, 357), notice pub-

licland sales.............. S el 25
1877, March 3 (19 Stat., 377), desert land... 150,312
1878, June 3 (20 Stat., 88), timber......... 492,738

1878, I une 3(20 Stat., 89), timber and stone. 161,
182, 289, 329, 395, 564, 584
1878, June 14 (20 Stat., 113), timber culture. 162

'1880, January 22 (21 Stat., 61), mining

elaims. ... ool 739
1880, May 14 (21 Stat., 140), sec. 1, relin-
quishment. . ......... oo L ... 822,383
See. 3, settlement. ... ... . ... .. 478,579
1880, June 8 (21 Stat., 166), insane entry-
%2 « O e 213,577
1880, June 15 (21 Stat., 237), sec. 3, price of
land... ..o i S 688,692

1880, June 16 (21 Stat., 287), repayment. 235,339,352
1881, February 18 (21 Stat., 326), umversxty

grant. ...l iiiiiiae. 88
1881, March 3 (21 Stat., 380), Otoe and Mls-
sourialands. ... .. ... .o ...... eemat 714

1881, March 3 (21 Stat., 5056), mining claim.. 717,739
1882, April 26 (22 Stat., 49), mining claims. . 740



ACTS OF CONGRESS CITED AND CONSTRUED.

. . - Page.
1882, August 7 (22 Stat., 348), Virginia mili-
tary warranb. . .. .naiiiieii s 202
1883,March 3 (22 Stat., 487), Alabamalands. 740
1884, May 17 (23 Stat., 24), sec. 8; Alaskan
JATAS. <t ecee e e 250,335, 338, 740
1884, July 4 (23 Stat.. 76, 79), Columbia In-
dian Reservation. .. .....o.ooccocoeaotes 284,388
1884, July 4 (23 Stat., 76, 96), Indlan home-
stead . o 220
1884, July 5 (23 Stat., 103), abandoned mili-
tary reservations. .. ...l oeaeiiiiiioal.s 667
1885, January 31 (23 Stat., 296), forfeiture. . . 273
1886, July 6.(24 Stat., 123), Atlantic and
_ Pacificforfeiture. ...l 100, 237
1887, February 8 (24 Stat., 388), sec. 4, non-
reservation Indians.............. ... ... 220
1887, March 3 (24 Stat., 556), sec. 5, right of
PUICHASE .« v emclceeeimician e liaaannas 100,237
1888, May 1 (25 Stat., 133), sec. 3, Gros’
Ventre 1ands. -z .ceereeeoinaeaons 389,409,410, 667
1889, January 14 (25 Stat., 642), Chippewa
lands........... s 400
Sec. 6, agricultural lands—.............. o1
1889, February 22 (25 Stat., 676), sec. 10,
sehool1and . .. ooonnr e 409, 470
.8ec. 17, internal improvements 387

1889 March 2 (25 Stat., 854), sec. 1, private
23017 S 24,29,67,231,533
5,62

Sec. 6, additional homestead........... 121,332

1890, May 2 (26 Stat., 81), Oklahoma land. . 178

Sec. 18, Oklahomaland................ 108
1890, May 14(26 Stat., 109}, Oklahoma town

[ SRNPN s 269

Sec. 8, university lands

Sec. 10, agricultural college............ 68
Sec. 11, penitentiary granb......... ... 71
1890, August 30 (26 Stat., 371, 391), aggre-
L T 301,313,741
1890, September 29 (26 Stat 496), for-
feifure.... ..o .ol 415,605
1891 February 28 (26 Stat ., 796), school
land. . oLt 431, 471, 500, 612

1891, March 3 (26 Stat., 854), private claims. 481

Sees. 16, 17, 18, small holdings_..._.... 536
1891, March 3 (26 Stat., 1095), see. 2, desert-
land.. ..ot 150, 312, 341
See. 3, preemption............ . 142
Sec. 4, preemption. . 566
Sec. 5, homestead.................o.... 112,331
Sec. 7, confirmation ............__..._. 91,

181,329, 379, 565, 568, 591, 619

See. 8, suits to cancel patents. .. R 390
Sec. 11, Alaska town site..... . 264,335
Sec. 16, adverse possession............. 742

Sec. 17, reservoir sites......__... i 302,742
Secs. 18-21, right of way .. 6,78, i52, 631
Sec. 24, national forests . 278
1892, July 26 (27 Stat., 270), preferenceright. 162
1892, August 1 (27 Stat., 340), eight-hour
Jaw . il 32

N Page,
1892, August 4 (27 Stat., 348), timber and
Stome ... i 161,299, 395,743
1892, August 5 (27 Stat 390), rallroad in-
demmnity. .. ..o 504,576
1892, December 20 (27 Stat., 1049), San
* Gabriel Reserve. ... .oo...io.lieoian.s 164
1893, February 21 (27 Stat., 470), private
claim.. .. .o i il -, b36
1893, March 3 (27 Stat., 572, 592), surveys.. 2
1893, November 3 (28 Stat., 6), mining
elaim. ..o 743
1894, July 16 (28 Stat., 107), sec. 12, Utah
grant. ..o iiiiiiiiiaao. 67

1894 July 18 (28 Stat., 114), mining claim. . 743
1894, August 15 (28 Stat.; 286, 326),. Siletz
281
1894, August 18 (28 Stat., 372, 394-395), sur-

B ) S S, 2,09,71,135

624

1894, August 23 (28 Stat., 491), military res-
ervation: ... .. ... ll.oil.i.l 454, 667
1894, Decembier 13 ( 28 Stat., 594), warrants. 300,
. . 533,618
1895, February 26 (28 Stat., 683), mineral
land. ..o iiiiiaaaaan 69, 71,135
1895, February 26 (28 Stat., 687), isolated
Braets . ol 108, 454
1895, March 2 (28 Stat., 876, 894, 899), Wich-
ita lands; minerallands.. ... ....._... 744
1895, May 16 (29 Stat., 866), Siletz lands.... 281
1896, June 3 (29 Stat., 245), Northern Pacific
Tands. .o 162
1896, June 10 (29 Stat., 353, 357, 360), mining
elaims. ..o . 745
1896, June 11 (29 Stat., 413, 434), amendment
of Carey Ach......................lLL 625
1897, February 11 (29 Stat., 526), oillands.. -~ 746
1897, June 4 (30 Stat., 11, 36), forest reserve -’ ’
lieu seleetions. .....coooiiiiiiiiiiil 72,
118,139, 143,164, 278, 284, 324, 613, 670, 746
1897; June 7 (30 Stat., 67), Chippewa lands. 63
1898, March 2 (30 Stat., 1767), Pine Moun-
tain and Zaca Lake.............. ..., 101, 237
‘1898, April 20 (30 Stat., 367), Arkansas
swampland..... P P 348, 465
1898, May 11 (30 Stat., 404), sec. 2, right of . -
WY e et e e et eaaeaiaimcaeaeamaeaan 78,152

1898, May 14 (30 Stat., 409), right of way... 265,555
1898, May 14 (30 Stat., 415), mining rightsin

Alaska. .o . ieniiiel 747
1898, May 18 (30 Stat., 418), oﬁered lands... 300
1898, June 16 (30 Stat., 473), military service. 436

1898, June 27 (30 Stat., 495), private claim.. 536"
1898, June 29 (30 Stat., 1776), national forest. 237
1898, July 1 (30 Stat., 597, 620), Northern Pa-
cifie adjustment 70,115,137,
280, 395, 408, 414, 421, 427, 496, 570, 595, 606, 667
1898, July 7 (30 Stat., 750), Hawaii......_.. 19
1899, March 2 (30 Stat 993), sec. 3, railroad
land...o.oeooi.iooil 37, 68,70, 74,135, 193, 502
1899, March 3 (30 Stat., 1074, 1()99) , warrants. 199
1899, March 3 (30 Stat., 1233), right of way.. 788
1899, April 30 (31 Stat., 141), Hawaii... ... 19

1900, May 17 (31 Stat., 179), free homesteads. 283



XXIV

Page.

1900, June 5 (31.Stat., 267), second home-

1900, June 6 (31 Stat., 321), Alaska_.._..... 266
Sec. 15, record of mining claims........ 748
Sec.-26, MINiNg 1aWS_ ... ..ovoeeaen ool 250, 749

1900, June 6 (31 Stat., 588, 614), forest re-

1) 72,139,671
101

260

749,

1901, January 31 (31 Stat. 745) salinelands. 750
1961, February 15 (31 Stat., 790), right of

B 78,80
1901, March 1 (31 Stat:, 847), secs. 2304-2305,

) T SR N 693
1901, March 3 (31 Stat. 1037) forest reserves. 72
1901, March 3 (31 Stat., 1133, 1188}, sec. 3,

amendment of Carey Act 626, 682
1901, July 4 (32 Stat., 1975), neutral strip.. 260
1902, May 22 (32 Stat., 203), second home- .

62

549

750

1902, June 17 (32 Stat., 388), reclamation.. . ! 6,

27,152, 323, 362, 365, 429, 448, 468, 581, 698, 719

Sec. 5, water-right chalges ........ 11, 13, 46, 429

1902, June 27 (32 Stat., 400}, Chippewalan ds 61

1903, February 9 (32 Stat., 820), town site. . 61
1903, February 12 (32 Stat., 825), oil mmmg

751

1903, March 3 (32 Stat., 998), Uncompahgre
mineral lands. ... il 751

1903, December 22 (33 Stat., 2327), Santa
Barhara National Forest................ 237
1904, March 4 (33 Stat., 59), affidavits, ete. - 236,
300,315

1904, April 21 (33 Stat., 211), exchange of In-
dian1ands.. oso.ooooeoiiiiiiiiii. 537

1904, April 23 (33 Stat., 254), Rosebud Reser-
vation. . 442
1994, April 23 (33 Stat. 309), Flatheadlands. 698,752

1904, April 27 (33 Btat., 852), sec. 5, Crow In-

dianlands. ...l et 753
1904, April 28 (33 Stat., §27)), second.and ad-

ditional homestéads. .................... 62,

R 121,151,169, 189, 332, 508, 660

1904, April 28 (33 Stat.,547), Kinkaid Act.. 172,

177,197

Sec. 2, additional entries.......: P, 225

1904, December 21 (33 Stat., 585), sec. 3,

Yakima mineral lands.._.... ..o 753 |

1905, February 1 (33 Stat., 628), right of way 80
1905, February 7 (33 Stat., 702), Sierra Forest
ReSeIVe. it 793
1905, February 24 (33 Stat. 813), Mobileand
(Girard settlers....~ .. . ..ol il
1905, March 3 (33 Stat., 1(]16), sec. 2, Sho-
shone mineral lands. ... ...._.._.._...... ' 753
1905, June 12 (34 Stat., 3088, 3085-6), Wash- -
ington Forest Reserve................... 2

282

ACTS OF CONGRESS CITED AND CONSTRUED.

Page,

1906, March 22 (34.Stat., 80), sec. 3, Colville

Indian lands: ... ..o i ciiiiioeenn 754
1906, April 16 (34 Stat., 116), town sites in

irrigation projects..........coooeioiiiiaa 179
1906, May 8.(34 Stat., 182), Indian patent.. 221
1906, May 17 (34 Stat., 197), Northern Pacilc

adjustment..__._ ... ... ... T... 282,337,416, 606
1906, May 17 (34 Stat., 197), Alaska Indian

and Eskimo allotments.................. 615
1906, June 11 (34 Stat., 233), homesteads in i

national forests 355, 470

1906, June 21 (34 Stat., 325, 335), Coeur
d’Alenelands....... ... ... .iia.l..io 698; 754

1906, June 27 (34 Stat., 517), isolated tracts. 107,
. 229, 454

1906, June 27 (34 Stat., 519), lands in irriga-
tion projects. (...l 179,721
Sec. 5, desertentry. .. .. ... ... ... 322
1906, June 29 (34 Stat., 596, 606), sec. 30, nat- ’ .
uralization. ... ... ... . . laiiiiall 86
1906, June 30 (34 Stat., 801), Los Anﬂeles... 152

1907, January 18 (34 Stat., 1419), leave of ab-
SBIICE . - oo e et i acia e e naaa e aea—aaan 435,711

1907, February 8 (34 Stat , 883), Black Hills. 359
1907, March 1 (34 Stat., 1057), Southern Ute

lands. ... ..ol 626
1907; March 2 (34 Stat., 1224), Kinkaid Act. 227

1907, March 2 (34 Stat., 1230), Rosebud lands. . 122,
124,278, 394

1907, March 2 (34 Stat., 1243), mining claims
in Alaska.. ... il 755

1907, March 2 (34 Stat., 1245), unearned fees
L M 340, 354
1907, March 4 (34 Stat., 1408), settlers...... 282

1908, February-8 (35 Stat., 6), second home-
stead. . ..o 62, 383, 506, 660

1908, March 11 (35 Stat., 41), Alaska Pacific. 555
1908, March 13 (35 Stat., 42), Crow Creek

National Forest. ... .o...olviioiiia. 76
1908, March 26 (35 Stat., 48), second desert-
entries. . ...l 312
1908, March 26 (35 Stat., 48), sec. 1, repay-
ment. ..ol il 210,235,339, 353
800, 2 i 687,692,715
1908, March 28 (35 Stat., 51), Menominee ;
reservation. . ... . ...o.oiooiil... 33
1908, March 28 (35 Stat., 52), desert entry .. 312
8eC. 3 e 333
1908, May 20 (36 Stat., 169}, drainage...__.. 62
1908, May 23 (35 Stat., 268), national forest. 491
Sec. 3, allotments 665
See. 4, Chippewa, etc., lands.... L. 61,492
1908, May 27 (35 Stat., 317,.347), additional
lands; Carey Act. .. . .o .i.iio 627
1008, May 28 (35 Stat. 424), Alaska coal
lands ... ool 20

1908, May 29 (35 Stat., 458), Spokanelands. 698
1908, May 20 (35 Stat., 465): .

See. 7, Kinkaid Act......oooooooon 225
Sec. 9, commutation. ... ... ... 167,436
Sec. 11, Bitter Root Valley........... . 755
Sec. 12, warrant loeations. ... ........ . 23,

67,285,287,534, 617
1908, May 30 (35 Stat., 554), homesteads in
national forests. .. _..... .. ...l 359



REVISED STATUTES CITED AND CONSTRUED.

. . Page.
1908, August 24 (35 Stat., —), Rosebud lands 279
1908, February 6 (35 Stat., a97), Nez Perce

1ands. .o i 535
1909, February 18 (35 Stat., 636), pasture re-

T . 517
1909, February 18 (35 Stat., 638), New Mex-

60 and ATIZONR. . veeee it aes .67
1909, February 19 (35 Stat., 639), enlarged

homestead 546,697, 707
1909, February 20 (35 Stat 641), San Ber-

nardino Valley. ... ...l 575
1909, February 24 (35 Stat., 644), Ute lands. 627

REVISED STATUTES CITED AND CONSTRUED.

Page.
119
119
205
119

87

112
162
142

. 431,471
4,330

180 |

431,471,501

XXV
Page.
1909, February 24 (35 Stat., 645), amend- -
ments. .. 655
1909, February 24 (35 Staf., 645), mineral
SUTVEYS. v n e eeaeeeeemmaenemaeeenennnn 756
1909, February 25 (35 Stat., 650), mining
Clalmms. Lo 756
1909, February 26 (35 Stat., 655), small hold-
b5 o7+ T PN 536
1909, March 3 (35 Stat., 780); Nebraska lands 580
1909, March 3 (35 Stat., 844), surface rights. . 528
1909, March 4 (35 Stat., 1088), sec. 91, penal
[T s L 495
Section. Page,
28,143,194, 475,712

... 157,716
7
677
251, 256, 257
08
157
. 675,677
153

266,270, 456
456
158

. 108 220,453
495



DECISIONS
RELATING To

THE PUBLIC TLANDS.

SIOUX HALF-BREED SCRIP-DUPLICATE AND TRIPLICATE ISSUE.
- ADMINISTRATOR OF BERNARD LaBaTHE.

The Department has authorify to issue duplicate Sioux half-breed scrip where
the original is shown to have'been lost or:destroyed; and upon a clear and
unequivocal showing of the loss or destruction of the original and duplicate,
or as to the f1audulent procurement of the duplicate, triplicate scrip may
issue. .

First Assistant Secretary Pierce to the Oommz'ssz'oner‘ of -Indian
(F.W.C) . . Affairs, July 6, 1908." (C J.G.)

An appeal has been filed from the action of your office denylntr the
apphcatlon of George A. Langovm, administrator of the estate of
Bernard LaBathe, deceased, for issuance of triplicate Sioux half-
breed scrip, No. 838, A, B, C, D, and E, aggregating 480 acres, the *
originals of which were issued in 1856 under the act of July 17, 1854
-(10 Stat., 304). Itisalleged that said scrip has been lost or destroyed.

It appears that duplicates of this scrip were issued in 1864 which,
it is alleged, have also been lost or destroyed. It is further claimed
that no one had authority to apply for such duplicates. The rec-
ords of the General Land Office do not disclose that any of this scrip
has been located.

It is held that the Depaxtment has authority to issue duphcates of
this class of scrip. Seymour LaBathe (22 L. D., 40) and Charles
D. Mousso (22 L. D.; 42). This being true, no good reason appears
why, upon proper showing, triplicates may not also be issued, but to
" justify such action the proof as to the loss or destruction of ‘the
originals and duplicates, or as to the fraudulent procurement of the
‘ duphcates, should be full and unequivocal.

53566—vor 37—08——1 : o 1
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) APPLICATION FOR SURVEY—ACT OF AUGUST 18, 1894~ LAWFUL
N FILING.”? :

StaTE OF WASHINGTON.

The filing of an application for survey under the act of August 18, 1894, having
such survey made, and paying the fees therefor, do uot, in the absence of
publication of notice of the application as provided by said act, constitute
a “lawful filing ” within the meaning of the ‘excepting clause of the procla-
mation of June 12, 1905, reestablishing the boundaries of the Washington
fore$t reserve. ’

First Assistant Secretary Pierce to the Commissioner of the General
(F.W.C) . Land Office, July 7, 1908. (G.B.G.)

This is the application of the State of Washington for the selec-
tion of indemnity school land, per list No, 27, embracmcr 11,898.52
acres within the Seattle land district, Washington. -

By your office decision of July 24, 1908, this list of selections was
held for. cancellation upon the ground mainly, that the lands in-
volved were not subject to the selection because of the fact that they
are and were at the date of the President’s proclamation creating
the Washington forest resefve, June 12, 1905 (84 Stat., 3088, 3095-6),
embraced within such proclamation. The State was duly notified of -
this decision but failed to appeal within the time prescribed by the
rules of practlce, but later, upon representations by the State invok-
ing the supervisory power of the Secretary of the Interlor, this De--
~ partment, by letter of June 15, 1907, directed your office to forward
the record in the case and that supersedea;s issue.to the local officers
-to take no further action respecting the tracts involved until the mat-
ter of the State’s claim should be finally determlned _

-The lands involved are in township 33 north, range 8 east, Seattle
land district, VVashington, and the State applied for.a survey of said
township August 7, 1901, under the provisions of the acts of Con-
‘gress of March 3, 1893 (27 Stat., 572, 592), and August 18, 1894 (28
-Stat., 372, 394_——0) A deposit for the survey of said township was
made by the State; a contract for such survey was made April 22,
1902; the survey of said lands was executed in the field in August
and September, 1902, the plat of survey was approved September 20,
1904, and was filed in the local lgnd ofﬁce at Seattle, W‘lShlngtOl’l, ‘
March 20, 1906." :

In allowing the State’s application for survey the lands were with-
drawn from settlement and entry by your office in accordance with
the provisions of the act of 1894, but the State did not publish notice -
‘of its application in accordance with the provisions of that act, and
did not therefore acquire any rights under the act by reason of such’
withdrawal, :
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So much 1s admitted, but it is also true that failure on the part
of the State to pubhsh notice of an application for the survey of
lands within thirty days from date of such application, as provided
by the act of August 18, 1894, supra;, does not affect its preference
right to select such lands for the period of sixty days from the filing
of the township plat of survey, conferred by said act of March 3,
1893. McFarland ». State of Idaho (32 L. D., 107). The- rights of
the State, however, must be determined by athe provisions in the act
of March 3, 1893, supra, as follows:

The States of North Dakota, South Dakota, Montana, Idaho, and Washington

-shall have a preference right over any person or corporation to select land sub-" -
" Jject to entry by said State granted to said State by the act of Congress approved

* February 22, 1889, for a period of sixty days after lands hdve been surveyed and
duly declared to bé subject to selectwn and entry unde1 the general land laws .
of the United States.

It will be noted that the State’s right of selection under this act .
does not begin until the lands applied for have been surveyed and '
duly declared tobe subject to entry under the general land laws of
the United States. In the case of Zeigler ». State of Idaho (30 L. D.,
1), it was held that no 11ghts are secured under this act by virtue of
a State selection tendered prior to the filing of the townshlp plat of
survey- and it is not believed that any rights were secured in this case
by the filing of the application for survey, having such survey made,
and paying the fees therefor. The State might have protected itself
in the premises by pubhshmg the notice of its application for survey
in accordance with the provisions of the act of 1894, but, heretofore
shown, this was not done. It therefore took nothlng by these pre-
liminary acts and could have acquired no preference right under the
act of 1893 until the filing of the township. plat of survey, which, as
has been seen, was March 20, 1906.

In the meantime, as above stated on June 12, 1905, said lands were
included within the boundaries of the Washmgton forest reserve by
the President’s proclamation of that date, which contains the follow-
ing excepting clause: , _

All Tands which may have been, prior to.the date hereof, embraced in any
legal entry or covéred by any lawful filing duly of record in the proper United
States land office, or upon which any valid settlement has been made pursuant
to law, and the statutory penod W1th111 which to make entry or filing of record -
has not expired. ’

Tt is contended by the State that its apphcatlon for survey, its hav-
ing the land surveyed and paying the fees therefor, constitute a lawful
ﬁhng within this excepting clause. The Department can not admit -

this contention. Such acts as are here relied on can not, in any sense,
be called a lawful filing and they are surely not such within the
excepting clause above quoted. Inasmuch as the State had taken no
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steps to protect its interests in the preniises, it had no such rights as
prevented the properly constituted officers of the United States from
making other disposition of the lands not inconsistent with law.. The
President of the United States had the legal right to. establish this
forest reserve and there was no such claim upor the lands as comes
within the excepting clause of the proclamation estabhshmg sald re-
serve, or which may be given recognltlon
The decision of your office is affirimed.

SOLDIERS’ ADDITIONAL—SECOND ENTRY—RIGHT EXHAUSTED.
Franx L. MorcaN.

. Where one entitled to a soldiers’ additional right of eighty' acres under sec-

’ tion 2306 of the Revised Statutes, based upon an original entry canceled
upon relinquishment, was permitted to make a second homestead entry
for eighty acres, at a time when ‘there was no law authorizing second home-
stead entries, and patent having issued upon such entry, it will be regarded
as having been made 111 the exercise of and as exhausting, the soldiers’
additional right. "

First Assistant Secretary Pierce to the Commissioner of the General
(F.W.C.) ‘ Land Office, July 7, 1808. , (C.J.G)

'An appeal has been filed by Frank L. Morgan, assignee of Isaac J.
Taylor, from the decision of your office of April 18, 1908, rejecting
his application to enter under section 2806 of the Revised Statutes the
SE. 1 SE. 4, Sec. 17, and NE. 1 NE. %, Sec. 20, T. 24 N., R. 12 W,
Olympia; Washington. - ' : :

* . The claimed right is based on the alleged military service of Taylor
for more than ninety days, as a private in Co. “A,” 3rd Regiment
Colorado Cavalry, and homestead entry made by him February 15,
1866, for the K. § NW. 1, Sec. 26, T. 3 8., R. 7 E., Junction City, Kan-
sas, canceled on relinquishment November 19, 1868.

November 29, 1886, Taylor made homestead entry for the W. § NE.
1, Sec. 12, T. 21 S., R. 4 W., Roseburg, Oregon, upon which final certi-.
ficate issued January 23, 1893, and patent June 15, 1898. Application

-for this entry was made under section 2289 of the Revised Statutes,
and in-his homestead affidavit and final proof Taylor stated that he
had never before made a homestead entry. The proof showed that
he established residence April 1, 1887, and that such residence was.
continuous to date of proof. His improvements consisted of a frame
house, 22 by 32, barn, hen-house, fences, clearmg, ete., of the value of
$1400. He also had 200" fruit trees and 18 acres in cultivation on
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which he had raised crops for six seasons. Section 2306 of the Re-
vised Statutes provides: '

Every person entitléd, under the provisions of ‘section twenty-three hundred
and four, to -enter a homestead who may have heretofore entered, under the
homestead laws; a guantity of land less .than one hundred and sixty acres, shall
be permitted to enter so much land as, when added ‘to the quantity previously
entered, shall not exceed one hundred and sixty acres.

At the date of Taylor’s Roseburg entry there was no law authoriz-
“ing the making of a second homestead entry, it being prior to the act
" of March 2, 1889 (25 Stat., 854). He was entitled, however, to make
~ an additional entry under section 2306 of the Revised Statutes. He
therefore had no right to make the Roseburg entry, except in the.
exercise of his additional right under said section. At that time it:
was the established rule that the relinquishment or abandonment of
an original homestead entry for less than 160 acres did not dis-
qualify a soldier from making an additional entry under section 2806
of the Revised Statutes. John W. Hays (May 8, 1876, 3 C. L. O., 21).
But it was also held in that case “to perfect title to the additional
entry he must comply with the law by actual residence thereon and
cultivation thereof for the required period.” This ruling was fol-
lowed in the cases of Owen McGrann (5 L. D., 10) and Samuel
Hilton (18 L. D., 694). It thus appears that Taylor complied with
the law governing soldiers’ additional entries as the law was at the
time construed. This rule obtained until the 1nstruct10ns of June 3,
1897 (24 L. D., 502), wherein it was held:

There is no authority of law for the insertion of a condition in a soldlers
additional homestead celtlﬁcate of right, requiring settlement and residence on
the part of the soldier, where the original entry was abandoned
- See also cases of Ricard L. Powel (28 L. D, 216) and Slerra '

Lumber Co. (31 L. D., 349).

It is a maxim that the law will presume that to have been done
which ought to have been done, and it will not be presumed that it
was the intention of Taylor to consummate an illegal entry. Fur-
‘thermore, it is a rule in the administration of the land department
_ that an entry allowed under a law which does not, authorize it may
~ be permitted to stand under a law which does authorize it. - Hence,
Taylor’s Roseburg entry, which could not be properly and legally
allowed as an original or second homestead entry, may be treated as
having been made as an additional entry under section 2306 of the
Revised Statutes, which. he was entitled to make. And, as held by
your office, “ having received patent on said Roseburg entry the same
~must be held to have been made under section 2306, R. S., and he
thereby exhausted his additional right under said section and at the
date of his assignment had no such right which he could assign.”
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This is the proper rule applicable to the circumstances of this case,
and not that in the cases of John J. Stewart (9 L. D., 543) and
Edgar A. Coffin (31 L. D., 480), relied upon in the appeal, the Rose-
burg entry of Taylor having been made prior to the act of March 2,
1889. The reasonable presumption will be adopted that it was the
intention of Taylor to make an entry to which he was entitled rather
than through misrepresentation of facts to obtain an unauthorized
entry with the hope and expectation that it would be confirmed under
an act not then in existénce.: 4
The decision of your office herein is affirmed.

ENTRIES WITHIN RESERVOIR SITES—RIGHT OF WAY—RECLAMATION
ACT. ’

MoMiriaN RESERVOIR SITE,

A permanent easement attaching to, public lands" by the construction of a res-
ervoir and canals upon a right of way acquired under the act of March 3,
1891, does not, upon acquisition of such irrigdtion system by the United
States for use in connection with a project under the reclamation act,

_become extingnished by merger in the estate of the government in such
reservoir lands; and entries allowed for lands within and below the flowage
contour line of the reservoir as inarked upon the township plat, are subject
to the right of flowage by storage of waters in the reservoir.

“Where the government acquires an irrigation system held in private ownership,

, for use in connection with a reclamation project under the act of June 17,
1902, it takes the same free from any obligation or control of State author-
ity theretofore existing.

First Assistont Attomey Clements to the Secretary of the Interior,
July 7, 1908. (J.R.W.)

There is referred to me for opinion the letter of the Acting Director
of the Reclamation Service of June 20, 1908, as to rights of sundry
persons by entries of lands within the McMillan reservoir site, part

. of the properties or irrigation system of the Pecos Irrigation Com-
pany, and conveyed to and acquired by the United States in connec-
tion with the Car]sbad progect under act of June 17, 1902 (32 Stat.,
388).

The facts, as stated by the letter, are that February 23, 1897, rlght
of way was approved by the Secretary of the Interior under act of
March 3, 1891 (26 Stat., 1095), to the Pecos Irrigation Company,
including these lands, as site of a reservoir. The company entered on
construction of its system, and, among other works, made a dam for
impounding water which covered these lands during the winter of
18984, and at intervals for some years. For some reason, whether
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faulty construction of the dam or porousness of the reservoir bed is

not stated, leaks developed and the water level was not maintained
to keep these lands covered, but they were within and below the flow-

age contour line marked on the township plats, and the company -
during its holding continued investigation into causes of leakage with

view to its prevention, which investigations were continued by the

Reclamation Service since the purchase. The intention and purpose

of the Pecos Company and of the Reclamation Service has at all times

since construction of the reservoir been to utilize it to its full capacity

for storage of water and to stop the leakage as soon as possible.

It is also stated that, among other entries of lands in the reservoir
site, certain two desert-land and three homestead entries were made
at dates stated, between May 7, 1903, and July 30, 1904, for lands
described, on which final proofs have been offered and ﬁnal certifi-

cates 1ssued at dates stated, the two oldest of which were February -

5 and 12, 1906, and the others since July 1, 1907. Prior thereto the
Reclamation Service recommended the General Land Office that— -

to avoid necessity for purchase of the entrymen’s rights upon ultimate refilling
of the reservoir to its former flow line, patent should not be 1ssued to the entry-
men for above described lands.

January 11, 1908, the Commissioner replied that under opinion of the Assist-
ant Attorney-General, June 17, 1904, in case of the udson Reservoir Canal Co.,
‘Arizona (unreported), “ purchase by the United States of rights of said com-
pany extinguished the easement and freed the land from the right of way so
that any entry made for lands affected is now free from any such rights,” but,
-as the lands were January 25, 1906, withdrawn from all disposition under act
of June 17; 1902, in accordance with approved opinion of the Assistant Attorney-
General of January 25, 1906 (34 L. D., 421), the entry would remain n stafu
quo until terms of settlement with the entryman are concluded and the General
Land Office advised thereof.

‘The Director of the Reclamation Service deems the opmlon Te-
‘ferred to not precedent for the present case. He also asks review of
the opinion of my predecessor of June 17, 1904, in case of Hudson
Reservoir and Canal Company, and says: 7

Although it has Dbeen shown there is an essential difference. between the
‘cases . .. . it is believed the decision [opinion] in the Hudson reservoir case
was not deducible from' the circumstances, and that opinion should be recon-
sidered in order that it may not establish a precedent for similar cases.. This
view is supported by the decision [opinion] of the Assistant ‘Attorney-General,
“January 6, 1906, on purchase of the irrigating system of the Maxwell Land &
Irrigation Company, partially constructed, in connection” with the Umatilla
project. . . . . It follows therefore from- this that the attitude of the Govern-
" ment is that of an assignee and successor preparing to assume the company’s
obligations to the public. This was the attitude of the Government in the
Hudson reservoir case. - The Government in purchasing ... . was assignee
and successor of valid rights possessed by the company. The theory advanced in .
the decision that “finding the Hudson Reservoir and Canal Company and its
assertion of vested rights'in its way, an obstruction to ‘its operations, the United
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States paid . ... . a price agreéd upon . .. . for its withdrawal from the pro-
posed field of operatlon,” is- hardly in accord with the facts :

It is then argued at considerable length that as the Hudson Reser-
voir and Canal Company, vendor, and the United States, vendee, both
intended to use the lands in the reservoir site for the same purpose,
no merger or extmgulshment of the vendor companys right could
oceur.
 While there are two distinet questlons in the reference, thiey are so
connected that both may for brevity be considered together as dif-
ferent aspects of the general doctrine of merger of dominant and
servient, or less and greater, estates, when both come to hands of the
same owner. o . :
. In the present case there was a valid and vested right. The Pecos
Company’s system had been constructed to be a concrete integral
whole, consisting of canals to convey water for irrigation purposes
and a reservoir for storage and conservation of flood waters, so that
water which would otherwise flow away could .be stored and the
‘average flow and service of the canal be, and was, greater than the
ordinary flow of the diverted stream. The capacity of the canal was
necessarily made greater than sufficient to-carry the ordinary flow of
. the stream by such amount as was necessary to carry the stored flood
water distributed over the irrigation period of the year. Obviously,:
such a property is an entirety, each part—the canal and the reser-
voir—dependent on the other in considerable degree; the two parts
not capable of severance without seriously impairing the value of
one or of both. The mere fact that the reservoir did not fully meet
its purpose did not sever it from the canal property, or prevent its -
passing and continuing existence as part of the entirety—or system-—
unless the owner of the system had abandoned the purpose of making
it an efficient part of the property.

On the other hand, the Hudson reservoir site had never been util-
ized, no water ever stored there, no works for storage ever. under-
taken, nor, so far as I am advised, was any canal ever made. So far
as concerned the reservoir site, it was a mere project never entered
upon.- It had no vested right in the lands within the contour line
-of the proposed reservoir site. As to the nature of the right obtained
by the Hudson Company, light is given by the decision in Bybee ».
Oregon and California Railroad Company (139 U. S., 663, 679-80).
There was a conflict of claims of right of ‘way between Bybee, who
constructed his ditch in May, 1879, claiming right of way under act
of July 26, 1866, section 9 (14 Stat., 253), and the railway company
under act of July 25, 1866 (14 Stat., 239), which did riot construct
- its line until after 1880 and apparently not until after December 3,
1883. The court held that the railway grant of right of way being
prior in time was prior in right. As to the canal right the court
held that claimant— ‘
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acquired no right to any portion 'o'f the public Jands until his actual taking
possession of the same for the purpose of constructing a.ditch, and -in doing
so he took the risk of encroaching upon the right of way Which the railroad
company might thereafter select. -

- Also discussing the questlon of conditions imposed upon a grant
in paﬂesentz, the court says (ib. 679):

It is not, indeed, always easy to determine whether a condition be precedent
or subsequent; it must depend wholly upon the intention of the parties as
expressed in the instrument and the facts surrounding its execution.

The act of 1891, sections 18-21 (26 Stat., 1101-2), differs in terms
from that of 1866 under which Bybee claimed in that by the earlier
act right was merely “acknowledged and confirmed,” implying the
existence of a canal before arising of a grant, whereas the act of 1891

provides for approval of maps to be filed in advance of construction, -

and that—

if ‘any. sectiont of said-canal or ditch shall not be completed within five years
after the location of said section, -the rights herein glanted shall be forfeited
_as to any uncompleted section of said canal, ditch, ot reservoir, to the extent
the same is not completed at the date of the forfeiture.

I deem it immaterial, as between others than the United States, N

whether the Hudson Company had or had not a right continuing
after five years from .approval of its map to begin and complete its
reservoir. It had not completed orbegun it. The property or reser-
voir site had not become part of an integral entire property valuable
as a unit. Its right was not attached to the land as a permanent
easement entitling the company to its use. The fee was in the United
States. The conveyance of such a mere right to obtain an easement
by its holder to the owner of the fee was nothing more than a relin-
quishment. of the right and restoration to the unincumbered fee.
There was no dominant estate to keep the easement from merger in
. the fee held by the United States. .
It is otherwise in the Pecos system—a constructed concern. - The
property preserved its entirety, and no merger of 4 permanent ease-
ment in public lands actually acquired by the. grantor would occur,
for the easement was essential to value of the dominant estate—the
canal—which was intended to be preserved and operated. For such
" reason the opinion in Hudson Reservoir and Canal, on different
facts, is not applicable. I am of opinion that, taking the facts as
stated, the entrymen hold rights subject to right of flowage by storage
of waters in the reservoir, unless in fact the Pecos Company or the
United States prior to withdrawal of the lands, January 25, 1906,
under the first form, did such acts as amounted to abandonment of the

reservoir part of the Pecos Company’s project. As to that fact a ques- .

tion may be raised by the entry claimants, and no decision can be
made until they have opportunity to be heard. Where final proof is
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offered and final certificate is claimed in like cases in future, the
case should not go to approval, final certificate, and patent until the
facts are ascertained and the rights of the entryman and the United -
States are brought to issue and proofs taken. '
On review of the opinion of my predecessor in case of the Hudson
Reservoir and Canal Company, I find no error therein, on the fact%
stated, and for reasons herein given adhere thereto. :
I call attention to what appears to me an erroneous view taken by
. the Reclamation Service of the effect of acquiring property of a local
....irrigation company. Speakmg of the attitude assumed by the govern-
: “ment of the United States in such case, the Reclamation Service says:
L f The attitude of the Government is that of an assignee and successor p1epa1-
‘1110 to assume the company’s obligations to the public. This was the attitude
.»«'«of the government in the Hudson Reservoir case..

s The duties of an irrigating company are defined by the- law of the
(i Btate in which it operates as doing a business affected by a public use;
_and it is subject to the.local law apphcable to such public utilities
and to control of the local courts for enforcement of such laws. There
r=is no authority in the reclamation act for the Secretary of the Interior
to subject the .property and enterprises of the United States to local
\&law or control by local authorlty, either judicial or executive. A
--reclamation project is an exercise of federal power whereby the
United States, as correctly stated by my predecessor in his opinion,
i+ referred to, “ of its own initiative under the act of June 17, 1902, pro-
Tposes to construct a public work independent in origin of right and
Anr“of obligation.” Whatever obligation it assumes in acquisition of
mproperty is contractial, not such as local law implies by succession
ot one owner to another owner of public utilities organized by State
authouty and subject to its laws and courts. The local concern
"“acquired is simply obliterated as respects local law as completely as is
cement, stone, timber, or material built into the reclamation works.
To hold otherwise would lead to conflict of State and federal author-
ity and embarrass the United States in its work for réclamation of
arid lands. Reclamation works of the United States, whether con-
structed or purchased, are agencies of the general government, inde-
pendent of obligation or. control by State authority, and though‘pur—
chased by the general government from public utility owners subject
to State law, after such purchase they are not held by the United
States as legal successor of the owner, but ‘as its own public works,
subject only to such obligation and control as is authorized by
Congress.
Approved and referred to the Reclamatlon Serv1ce for appropriate
action. : )
Frawx PIErcE,
Acting Secretm”y
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COIZLECTION OF RECLAMATION WATER-RIGHT CHARGES BY
RECEIVERS OF PUBLIC MONEYS.

REGULATIONS.

DeparrmENT OF THE INTERIOR,
Gexerar Lanp Orrice,
Washington, D. C., May 27, ]908
+ 1. Section 5 of the Reclamation Act (June 17, 190 3? Stat.,_388)
'prowdes ‘ : % :

The annual installments shall be pa1d to the receiver of the local land office
of the district in which the land is situated, and a failure to make any two

"payments when due shall render the entry subject to cancellation, with the -

“forfeiture of all rights under this act, as well as of any moneys already paid
thereon. All moneys 1ece1ved from the above sources shall be paid into the
reclamation fund.

2. In accordance with-the foregoing all payments of the annua,l
installments of re(_:lamatmn water-right charges, mcludmg the por-
tions for building charges and operation and maintenance charges on
reclamation water-right apphcatlons, shall be made to the receivers

- of pubhc moneys of. the respective local land districts, dut, for the
convenience of the water-right applicants, the charges prowded may

be tendered to and, received by the designated special fiscal agents for

the several irrigation projects for transmission by them to the proper
receivers of public moneys. Under the law quoted in paragraph 1

above, the acceptance of these water-right charges by the fiscal agents,,

“of the Reclamation Service can not be held to be a payment to the
United States in accordance with the requirements of section 5 of the

Reclamation Act until the moneys are actually in the hands of the
proper receivers of public moneys.  The permission granted above ig
only for the convenience of water-right applicants, but care will be
taken to properly safeguard the handling of such funds unt11 their
receipt by the respective receivers of public moneys.

3. Receivers should not accept a payment for either a part of that
portion of the annual installment due representing building charges,
or payment of a part of that portion representing operation and
maintenance charges. Receivers should accept only tenders which
are for the full amount of either portion of the annual installment
longest due and unpaid; but nothing herein contained shall operate
“to prevent the payment at one time of all installments due. Payment
of a part of the amount due on either class of charges should be re-
fused, except as provided in paragraph 6.

4. ‘When full payment is tendered direct to the receiver of public

moneys, and upon examination 1s found to be correct, the receiver will
issue the usual receipt. : ,
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5. Where payment is tendered through special fiscal agents of the
Reclamation Service, and, upon examination, the amounts so trans-
mitted by the special fiscal agents are found to be correct, the receiver
will then issue the usual receipt and transmit the same to the. water-

right applicant at his record post-office address. The receiver will
receipt to such special fiscal agent upon one copy (and retain the
othér copy) of the “Abstract of Receipts of Reclamation Water-Right
Charges (R. S. Form 7-406)” received from the.special fiscal agent at_
thesend of each month. See section 8 of instructions of even date t&
spécial fiscal agents by the United States Reclamation Service.

6. Receivers may accépt tenders for less than the full portion’of
building charges or operation and maintenance charges of any an-
nual installment as fixed by existing public notices when the tendqr‘s‘
are received through the special fiscal agents, whose duplicate receipts
show-a recommendation for the issuance by the Secretary of the Inte-

- rior of a public notice fixing the amount of the particular annual

installment, or portion of installment, at the amount of cash trans-

mitted. Receivers will then issue to the water-right applicant the

usual receipt for the amount of cash so transmitted, and mail the’
same to his record post-office address, the receipt showmo that pay-
ment has been’ made “to be applied upon the 190— 1nsta11ment in
connection with Reclamation Water-Right Application No. .

If the recommendation is approved by the Secretary of the Interior,
registers will, upon receipt of notice of the same from this office,
make proper notatlon upon their records.

7. Attention is invited to paragraph 4 of circular of mstructlons
to special fiscal agents by the United States Reclamation Service,
of even date, and in accordance therewith receivers of public moneys .
will require payment direct to themselves in all matters involving
tenders for fees on homestead entries; tenders for first installments on
water-right applications, including both the portion for building and
the portion for operation and maintenance charges where the public
notices require the first installment to be paid at the time of filing
homestead entries; ¢ tenders for installments in arrears for a period of
more than one year; and tenders upon water-right applications where
.a notice of contest against the entry upon which the water-right

,¢ DEPARTMENT OF THE INTERIOR, -
) GENERAL LAND QFFICE; .
Washington, D. C., July 8, 1908.
REGISTERS ‘AND RECEIVERS, o ’
United States Land Offices. X )

Strs: The provision in paragraph 7 of “ Regulations as to the Collection of
Reclamation Water-Right Charges by Receivers of Public Moneys,” approved
May 27, 1908, which. requires payment in cash- for first installment on water-
right applications, where the public notice requires the first installment to be
paid at-the time of entry, is bereby. amended so as not to apply to entries made
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‘application rests, has been reported by the register of the land office.
In all'such cases, payments must be made direct to the recelver of
public moneys.

8. "All moneys collected under thls cn'cular in connectlon W1th
ter-right applications, both those received direct from
right apphcants and through special fiscal agents, must be deposﬁ;ed-
in receivers’ d651gnated depositories to the credit of the Treasurer of
the United States “on account of Reclamation Fund, Water-Right
Charges.”

<

‘Frep Dennerr, Commissioner.
Approved:

James Ruporrn GARFIELD,
Secretary.

COLLECTION OF RECLAMATION WATER RIGHT CHARGES BY SPECIATL
‘FISCAL AGENTS,

T - ' REGULATIONS.

"DEPARTMENT OF THE INTERIOR,
Untrep Stares RECLAMATION SERVICE, ,
TVasbmgton, D. C., May 27, 1908
1. Section 5 of the Reclamation Act (32 Stat., 388) provides:
The annual msﬁallments shall be paid to the receiver of the local land . office
of the district in which the land is situated and a failure to make any two pay-
- ments when due shall render the entry subject to cancellation with the forfeiture
of all rights under this act, as well as of any moneys already paid thereon. All
moneys received from the above sources shall be paid into the reclamation
fund. . .
2. In accordance with the foregoing all payments of the annunal
~ installments of reclamation water right charges, including the por-
tions for building charges, and operation and maintenance charges
on reclamation water right applications shall be made to the receiv-

in the exercise of a preference right secured by contest; ner to entries where a
relinquishment of a former entry has been secured and is filed by the applicant.
- In these classes of cases you will pass upon the qualifications of the applicant
to make homestead entry; and, if you find him so qualified, notify the proper
plOJeCt engineer of the Reclamatlon Service of that fact, and the case will there-

after be governed by and disposed of under the provisions of paragraph 6 of
“said regulations of May 27, 1908.

Should you find the applicant net quahﬁed you will re]ect his application
when presented, with the usual right of appeal. :

Yery respectfully, - S. V. PROUDFIT,
) . ' Acting Commissioner.

“Approved, July 8, 1908. )

. FRANK PIERCE,
Acting Secretary.
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ers of public moneys of the respective local land offices, but, for the
convenience' of the water right applicants the charges provided may
be tendered to and received by the designated special fiscal agents for
the several projects, for transmission by them to the proper receivers
“of public moneys. The usual receipts for such payments (G. L. O.
- Form 4-186) shall, in all cases, be issued by the receivers; but re-
" ceipts "on form 7—459 shall be issued by the fiscal agents for the
moneys accepted by them for transmission to the receivers.

* Under the law quoted in paragraph 1 above, the acceptance of these :
water right charges by the fiscal agents of the Reclamation Service
cannot be held to be a payment to the United States until the moneys
are actually in the hands of the proper receivers of public. moneys.
The permission granted above is only for the convenience of the water
right applicants. But care will be taken to properly safeguard the
handling of such funds until their receipt by the respectlve receivers.

3. Specml fiscal agents should accept only tenders in lawful money,
i. e., coin or currency, emcept that they may accept tenders of com-
mercial paper, as warrants, : drafts, checks, postal express or bank’
- money orders, when they can without recourse upon themselves con-
vert such paper into lawful money before issuing their receipts. _

4. Special fiscal agents should accept only tenders which are for
the full amount of the current, or last previous annual installment,
or for the portion for building charges, or the portion for operation
and maintenance charges, under each water right application. -

When water right applicants have surrendered cooperation cer-
. tificates issued by the Water Users’ Association, and these have been
accepted by the project engineer and in consideration thereof he has
recommended that certain installments or portions of installments be
reduced, special fiscal agents should accept tenders of the amounts of
the charges as thus readjusted, and should note on the duplicate copy
of their receipts (see paragraph 6) “ Fixing of charges at the above
amounts recommended by project engineer.”

Except as provided in the foregoing, special fiscal agents should
refuse partial payments. ‘They should also refuse tenders for fees on
homestead entries; tenders of the first installments, where the public
notices require the first installments to be paid at the time of filing
homestead entries and water right applications [see amendment, 37
L. D., 16}, tenders for installments in arrears for a period of more
than one year; and tenders upon water right applications where a
notice of contest against the entry upon which the water right appli-
cation rests has been reported by the register of the local land office.
In all such cases the water right applicant should be directed to deal
directly with the receiver of the local land office.

5. In addition to the amount of the annual installment, or the por—
tion "for building charges, or the portion for operation and main-
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tenance charges, special fiscal agents should colleet from each water
right applicant an amount sufficient to pay for the fees on postal
money orders to be used in transmitting the collections to the receiver
of public moneys. The fees charged are as follows:

For orders from $0.01 to . $2.50_____ __________ . ___.__.__ 3 cents.
k “ 2,51 5.00__-__._ e [ 5 ¥
“ 5.01 “ 10.00_______ . o ___ 8 «
“10.01 Y 200000 0
¢ 20,01 ¢ B0.00- 12 ¢
“ 80,01 “ 40.00_____. .- __________ L 1B«
40,01 ¢ 85000 - 18 “
“ 50,01 ¢ 60.00- s 20 £
“60.01 “ TB.00- - . 25 T
¢ T75.01 ¢ 100.00 . e 30

Postal money orders are not issued for amounts over $100. The
amount t0 be collected for such fees on a tender of $156 will, accord-
ingly, be 50¢, of which 30¢ is for an order of $100, and 20¢ for one
of $56. )

6. Special fiscal agents should issue to each water right apphcfmt
tendering complete and satisfactory payment as above a receipt on .
Form 7459, making a carbon duplicate on the following blank re-
ceipt bearing the same serial number, and retaining a complete record
- thereof on Form. 7-406. : '

7. Special fiscal agents should each day transmit to the receiver of
pubhc moneys for the land office in-which. are situated the lands for
‘which collections have been made, the duplicate copies of all receipts
issued by them, with a remittance of the amounts collected. These
remittances should be made by postal money orders, payable to the
receiver for the exact amounts transmitted by each water right appli-
cant, the fees on which should be paid from the amounts collected
therefor from the water right applicants. '

8. Special fiscal agents should, 1mmed1ately followmg the end of
each month prepare three (8) copies of an abstract of “ Receipts of
Reclamation Water Right Charges transmitted to the Receiver of
Public Moneys for the Land Office at ———” on Form 7-406. This
abstract should inelude a record of the number of the fiscal agent’s
receipt, payor, number of water right application and year of install-
ment paid, for each collection made by him since the last previously
reported, the funds for which have within the period covered by the
abstract been remitted to the receiver of public moneys as herein pro-
vided. "At the end of the abstract the followmg certificate should be
made: : ‘

) . Project Office at 190—. -

I certify that the foregoing . in ——— sheets, is a correct and complete ab-

stract of the receipts issued by me, and records all collections not heretofore
reported, made by me to the —— day , 190 '

Special Fiscal Agent U, 8, R. 8.
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Special fiscal agents should then send two (2) copies of the abstract
as herein provided to the receiver of public moneys, who will acknowl-
edge receipt thereof, and of the remittances previously received and
- reported thereon, on one copy of the abstract, and return it to the
fiscal agent to be retained in the project office. The fiscal agent
should then complete the third abstract—making it a complete copy
of the one retained and transmit it to the Dlrector at Washington,

- D, C.

9. Special fiscal agents should no¢ carry into their accounts current
(Form 7-400) and abstracts of collections (Form 7—405) entries of
these transactions covering collections of reclamation water right
c_harges.

F. H. NewsLL, Director.

Approved
James Ruporem (FARFIELD,
Secretary of the Interior.

COLLECTION OF RECLAMATION ‘WATER RIGHT CHARGES BY SPECIAL
FISCAL AGENTS.

. ) REGULATIONS.

DEPARTMENT OF THE INTERIOR,
Untrep STATES RECLAMATION SERVICE,:
Washington, D: C., July 8, 1906.
To Prosrcr Excinerrs and Speciar Fiscan Aernts.

‘Sirs: The provision in paragraph 4 of the “ Regulations as to the
Collection of Reclamation Water Right Charges by Specml Fiscal
Agents,” approved May 27, 1908 [87 L. D., 14], which requires fiscal
‘agents - to refuse. tenders of first mstallments where the public
notices require the first installments to be paid at the time of
filing homestead entries and water right apphcatlons, is hereby
amended s0 as not to applv to payments upon applications made on
homestead entries made ip, the exercise of a preference right secured
by contest, nor those on entries where a relinquishment of a former
entry has been secured and is filed by the applicant. :

In these cases the project engineer may accept cooperation certifi-
cates if tendered; and fiscal agents may accept cash for the whole
installment, or the portion not covered by certificates, and remit it to

" the receiver. When thé qualifications of the applicant to make home-
stead. entry have been passed upon by the register and receiver, they

“will report their action to the project engineer, and if favorable he
should transmit the surrendered, and cancelled certlﬁcate to the Di-
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rector with his recommendation for reduction of charges for the issu-
ance of a special public Tiotice.
Veéry respectfully, - C. H. F TTCH,
. ' ‘Aecting Director.
Approved: ’ '
" Fravk Pizros,
Acting Secretary.

MINERAL LANDS—-CLASSIFICATIOV——FR]]SNO AND KING COUNTIES,
CALIFORNIA. .

S

INSTRUCTIONS.

DepPaRTMENT 0F THE INTERIOR,
, GenERAL Lanp OFFICE,
Washington, D. C., July 10, 1908.
Rec1stEr AND RECEIVER, : '
Visalic and Oalelond, California.
Sirs: By office letters of August 21, and Noverber 8, 1907, certain
" described lands situated in Fresno and King counties were tem-
porarily withdrawn from agricultural entry pending.an investi-
gation of the character thereof by the Geological Survey, and you
were directed to note the withdrawals on:your records and thereafter
" to accept no agricultural entries or filings therefor until further ad-
vised by this office.

I am now in receipt of a report dated June 17, 1908, from the
Director of the Geological Survey, in which the lands described in
the list hereto attached ¢ are classified as oil lands. You will note
this classification on your records. '

Applications for these lands as mineral may be presented received
and adjudicated under the existing mining laws and regulations, but
applications under, the agricultural laws must be accompanied by
ex parte affidavits alleging the non-mineral character of the tracts
applied for and must be forwarded to thi- office for consideration,
whereupon, if the showing made appears sufficient, a. hearing will be
ordered to determine the real character of the land, the burden of
proof, in view of the clasmﬁcatmn, bemg upon the agmcultural
claimant. '

The remainder of the lands Wlthdrawn by said letters of August
21, and November 8, 1907, and not hereby classified, with the ex-
- ception. of those withdrawn in Tps. 25 S.; Rs. 17, 18'and 19 E., and -
Tps. 26 S., Rs. 18, 19, 20 and 21 E., are restored to filing and entry

. ¢ List omitted.
53566—vor. 37T—08——=2
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under the general land laws. The townships above described will be

made the subject of a communication in the future. '

_ Very respectfully, - '

: S. V. Prouprrr,

: Acting Commissioner.
Approved: : :

Frank Pirce, -
Acting Secretary.

CITIZENSHIP—NATURALIZATION-JAPANESE.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GeneraL Lanp Orric,
Washington, D. C., July 11, 1908.
Rreisters axp RECEIVERS, ’ '
United States Land Offices. _

Sirs: It has come to the knowledge of this office that the clerks
of certain State courts have permitted Japanese and other aliens, who
are not eligible to citizenship, to file declaratlons of mtentlon to be-
come citizens of the United States.

Your attention is called to the fact that the naturalization laws per-
mit only the naturalization of  white persons or aliens of African
nativity and to persons of African descent,” and you are therefore

_directed not to recognize any declaration of intention, or final natural-
ization, of persons of any race who are not entitled to naturalization,
or to permit such persons to make elther original or ﬁnal entries of
public lands.

- Very respectfully,

’ S. V. ProuprrT,

‘ Aeting Commissioner.

Approved : - '

" Frani Piercr,

First Asszstcmt Secretary.

3

HAWAII—PUBLIC_LAND LAWS—APPELLATE JU. RISDICTION O¥F THE
SECRETARY OF THE INTERIOR.

- Micman Pszyx.

The public land Jaws of the United Siates have no application in the Territory
of Hawaii, nor has the Secretary of the Interior any appellate jurisdiction
to review the action of the terr 1tm ial officers with respect to public lands in
that Tenxtory :
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First Assistant Secretcw"y Pierce to T. J. Rycm, Mountain View,
(F.W.C.y Hafwcm, July 20, 1908. - (C.E. W)

The Department is in receipt of your appeal in behalf of Michal
Pszyk, claimant under right of purchase lease entry. No. 546, made
October 31, 1906, for lot No. 104, ‘map 23, 80 acres, Olaa reservatlon, '
in the Terrltory of Hawaii, sald entry being. held for cancellation
by the Territorial public land officers on the ground that claimant was
not a citizen nor had filed a valid declaration of intention to become
a citizen at the time of entry.

It.appears that claimant prior to attammg the age of twenty-one
years, filed his previous declaration of citizenship. The Territorial
court denied his application for final papers February 4, 1908. The
following day, he again declared his intention to become a citizen of
the United States. The Attorney-General of the Territory holds
that he has lost such rights as he acquired by his entry of October
81, 1906, and that he must apply de novo, although he has already
cultivated forty per cent of his land—considerable in excess of the
statutory requirement (R. L., Hawaii, Sec. 319).

You are advised, however, that this Department has no ]urlsdlctlon.
o entertain said appeal The existing laws of the United States rela-
tive to public lands do not apply to such lands in the Territory of

-Hawaii.  (Jt. Res. of July 7, 1898, 30 Stat., 750.) On the contrary,

the laws of Hawaii govern the issue. (Aect of April 30, 1900, 81

- Stat., 141.) By no statute is the Secretary of the Interior vested with
any appellate ju’risdiction Your circuit courts apparently are au- -
thorized to act in case of dispute, dlsagreement or misunderstanding.

(R. 1., Hawaii, Sec. 274.) - .

Tt is true that the Department has occasmnally advised the Terri-
torial authorities upon questions. affecting public lands—but in all
instances, at the request of those authorities. No case is known
wherein the'Department has assumed jurisdiction er proffered advice
at the instance of an appellant in land affairs. :

Wihile it is true that in respect to public lands under the admmls-
trative jurisdiction of the Department, a rule other than that ap-
parently applied in the case of your client by the Territorial public

" land officers has been adopted (10 L. D., 475; 14 L. D., 568), it by
no means follows that the public land laws of your Territory admit
the application of such a rule. In any event, the question is within
the power of the Territorial authorities to .decide, -without inter-
ference by this Department either through appeal or otherwise.

Your appeal is accordmOIy dismissed and the papers are herewith
returned to you.
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COAL LANDS IN ALASKA—ACT.OF MAY 28, 1908,
CIRCULAR.

DEPARTMENT OF THE INTERIOR,_
GeENErRsL Lanp OFrFicE,
Washington, D. 0., July 11, 1908.

Registers and Recewm"s, United States Land Offices, and Umte(l
States Surveyor-General, District of Alaska.

GextLeMEN @ Herewith is copy of act of Congress approved May
28, 1908 (Public, No. 151), relating to existing unpatented coal claims
in the District of Alaska. -

CONSOLIDATION OF CLAIMS, MAXIMUM AREA —The said act provides
a method whereby qualified persons, their heirs or assigns, who

initiated coal claims in Alaska prior to November 12, 1906, may con-
solidate their claims through the means of associations or corporations
which may perfect entry and acquire title to contiguous. locations,
such consolidated claims not to exceed 2,560.acres of contiguous lands
nor to exceed in length twice the width of the tract thus consolidated
and applied for. . : :

' QQUALIFICATIONS OF . APPLICANTS FOR CONSOLIDATED CLAIM. — When
application is made by an association of persons, each member thereof
must -be shown to be qualified to make entry under the coal land laws
applicable to Alaska and to be the owner by location, inheritance, or
purchase of an undivided interest in the consolidated claim. Proof
of the qualifications of the applicants may consist of their own affi-
davits.  The application for patent may be executed and filed by the
duly authorized agent of the members of the association.

A corporation applying to consolidate its claims must show at date
“of application that not less than seventy-five per cent of its stock
is held by persons qualified to enter coal lands in Alaska, and to this
-end each such application must be accompanied by a list of the stock-
holders, showing their respective holdings of stock in the corporation,
and the personal affidavits of those holding such seventy-five per cent
of the capital stock, showing their qualifications under the law.. Ap-
plications by corporations must be signed by the president and secre-
tary and attested by the corporate seal. All applications may be upon
form 3-367, modified to suit conditions. ' : : '

Pexpive EnTrRIEs.—Claims embraced in unpatented entries, if the
entrymen shall so elect, may be consolidated into a single entry under
this act, upon presentation of a proper application therefor, within
twelve months from date hereof. In the event of such consolidation,
no further payment, publication of notice, nor any new or additional
survey- of the claims embraced in the consolidated entry, will be re-
‘quired; but the application must be accompanied by a plat of the
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claims as consolidated, by proof of the qualifications of the appli- .
cants, and by evidence of the assignment of the claims to the appli-
“cants.

ASSIGNMENTS. —Assignments to individuals or corporations under -
the provisions of the act of May 28, 1908, must be executed in accord-
ance.with local requirements, and all appllcatlons be accompamed by
abstracts of title properly certified.

Surveys.— Where locations already surveyed are sought to be con-
solidated, the application must be accompanied by a plat showing the
separate locations included in the consoclidation and their relation to
each other. One entry may then be made for the consolidated claim.
Where unsurveyed claims are consolidated, the survey may describe
the exterior limits of the consolidated claim as in the case of the
survey of one location, but the field notes of survey must be accom- -

“panied by duly certified copies of the location notices of the included
claims and must show that the survey is made substantially in accord-
ance with the aggregate locations. . Consolidated claims need not be
surveyed in perfect squares or parallelograms, but the length of the
consolidated claim must not exceed twice the width, length and width
to be measured in straight lines.

TIME WITHIN WHICH APPLICATION TO ENTER MUST BE MADE. —Apph—

cation for patent for consolidated claims may be accepted if filed
within three years from date of the latest recorded notice of location
of the included claims, exclusive of the period of suspension between
November 12, 1906, and August 1, 1907 (Circular, May 16, 1907, 35
- L.D, 572). In case of consolidation of claims, including both claims
for which no application for patent has been filed and claims for
which applications have been made, the application under the pro-
visions of this act must be filed within three years from date of the
latest recorded notice of location of the included claims, exclusive
of the period of suspension hereinbefore mentioned. In case of con-
solidation of claims for all of which applications for patent have
already been filed, final proof, payment, and entry must be made
within six months' after the expiration of the period of six months
prescribed by section 3 of the act of April 28, 1904, for the filing of
adverse claims, has elapsed, in case of all the included: applications,
or within six months after the final adjudication of the rights of the
parties in adverse suits instituted with respeet to any or all of such
included applications: Provided, that in those cases wherein the time
here speciﬁed has expired, applications to consolidate must be filed
within six months from date hereof.

SreTroN THREE OF AcT.—Inasmuch as section three deals excluswely

with such coal lands or deposits as shall have been purchased under

this act, its 1nterpretat10n seems more properly to iall Wlthln the
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_province of the Department of Justice, and it is deemed inadvisable
for this Department to attempt at this time to define its provisions.
Acr Arrin 28, 1904, 33 Stat., 525.—So far as not in conflict, with
or superseded by the act of May 28, 1908, the act of April 28, 1904,
will: govern. the survey, application, and entry of - the  coal clalmq
described in these instructions.
Parexts.—Patents issued under the provisions of the act of May-
28, 1908, will contain recitals of -the terms and conditions imposed-
- by sections 2 and 8 of the act. :

Very respectfully, ' : S. V. PROUDFIT,
: o Acting Commissioner.
Approved:- : : , -
FraNK PIERCE, :
- First Asszstomt Secretcwg/

[PuBric—No. 151.]
AN ACT To encourage the deve'lopmerhlt of coal deposits in the Territory of Alaska.

Be it enacted by the Senate and House of Representatives of the United States
of. America in Congress assembled, That all persons, their heirs or assigns, who
have in good faith personally or by an attorney .in fact made locations of coal
land in the Telrltory of Alaska in their own mterest prior to November twelfth
nineteen hundred and six, or in accordance with civcular of instructions issued
by the Secretary of the Interior May - sixteenth, nineteen hundred and seven,
may consolidate their said claims or locations by including in a single claim,
‘location, or purchase not to exceed .two thousand five hundred and sixty acres
of contiguous lands, not exceeding in length twice the width of the tract thus
consolidated and for this purpose such persons, their heirs or assigns, may form
associations or corporations who may perfect entry of and aequire title to such
lands in accordance with the other provisions of law under which said locations
were originally made: Provided, That no corporation shall be permitted to con-
solidate its claims under this act unless seventy-five per centum of 1ts stock
shall be held by persons qualified to. enter coal lands in' Alaska.

SEc. 2. That the United States shall, at all times; have the preference right
to purchase so much of the product of any mine or mines opened upon the lands

.sold under the provisions ‘of this act as may be necessary for the use of - the
Army and Navy, and at such reasonable and remunerative price as may be fixed
by the President; but the producers of any coal 0 purchased who may be dis- -
satisfied with the price thus fixed shall have the right to prosecute suits against
the United States in the Court ‘o'f Claims for the recovery of any additional
sum or sums they may claim as justly due upon such purchase. i

Sge. 8. That if any of the lands or deposits purchased under the provisions
of this act shall be owned, leased, trusteed, possessed, or controlled by any
device permanently, temporarily, directly, indirectly, tacitly, or in any manner
whatsoever so that they form part of, or in any way effect any combination, or
are in anywise controlled by any combination in the form of an unlawful trust,
or form the subject of any contract or conspiracy in restraint of trade in the
mining or selling of coal, or of any holding of such lz_mds_ by any individual,
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partnership, association, corporation, mortgage, stock ownership, or control, in -
excess of two thousand five hundred and sixty acres in the district of Alaska,
the title thereto shall be forfcite_d to the United States by proceedings instituted
by the Attorney-General of the United States in the courts for that purpose.
-Sec.-4. That every patent issued under this act shall expressly recite- the'
terms ard conditions prescrlbed in sections two-and three hereof.
Approved, May 28, 1908.

LOCATIONS OF WARRANTS, SCRIP, ETC.—ACT OF MAY 29, 1908.
Saxpy D. BuLrock.

Only locations made upon lands which. were subject to private cash entry at the
- time of the passage of the act of March 2, 1889, are recognized and- pro-
tected by the ruling in the oy McDonald case and validated by section 12

of the act of May- 29, 1908

First Assistant Secretary Pierce to the Commissioner of .the General

(W.C.P.) Land Office, July 11,1908. ~ ~  *(E.F.B.)

‘Sandy D. Bullock appeals from the decision of your office of April
29, 1908, holding for cancellation his location made June 13, 1905, of
the NE. £ NW. 1, Sec. 29, T. 5 S., R. 12 E., New Orleans, Louisiana,
with surveyor genemls serip No 1049—D issued by the surveyor-
general of Louisiana under the act of June 2, 1858 (11 Stat., 294)

~ You held the location for cancellation for the reason that sald Scrlp

can only be located on lands subject to sale at private entry-at a price
not exceeding $1.25 per acre, and that the land applied for; not hav-
ing been offered since the act of July 4, 1876 (19-Stat. 73), is not sub-
ject to location with said-serip.’

Appellant alleges that your office erred in holding that the land
had not been offered subsequent to the act of July 4, 1876, and that
is the controlling question in the case; as the 12th Section of the act
of May 29, 1908 (Public, No. 160), legalized all locations made with
surveyor- generals scrip where the application to locate was made
between June 5, 1901, and June 20, 1907, and where ‘guch: locations
would be sub]ect to approval for patent under the 1uhng of the De-

" partment in the case of Roy McDonald, rendered Decembier 21, 1907
(36 L. D., 205). The object of the act was to letrahze Tocations of

- such scrip upon lands not subject to private cash entry: at the date of -

the location, where under the decisions of the Department the land
‘was recognized as being subject to such location, provided: the Toca~
tion was otherwise made in accordance with the rules and reaulatlons
of your office in such cases. : : '
The decisions referred to are the decisions in the case of Vlctor H
Provensal (30 L. D., 616), rendered June 5, 1901, and other cases fol- -
lowing, involving the same question, which held in effect that if the
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land was subject to private cash entry at the time of the passage of
the act of March 2, 1889 (25 Stat., 854), withdrawing from private
cash entry all public lands of the United States, except in the State
of Missouri, they were not withdrawn from location with surveyor-
generals’ scrip or other scrip or warrants locatable only onlands sub-
ject to private cash entry for the reason that Congress did not intend
by such withdrawal to impair or curtail any of the privileges secured
by the acts under which such serip and warrants were issued.

Following that ruling it was the practice of the Department to
allow locations of this serip. to be made on lands which at the date of
the act of March 2, 1889, were subject to private cash entry, notwith-
standing the Wlthdrawal from private cash entry of all public lands
of the United States, except in the State of Missouri, as declared by
the act of March 2, 1889, and that practice continued in force until
the decision in the case of Lawrence W. Simpson (85 L. D., 899), in
which it was held that the withdrawal from private cash entry of all
public lands except within the territory named in the act was abso-
- lute, and that the construction given to the act by the decision in the
Provensal case cannot be sustained. It however protected locations
made upon faith of the decisions in the Provensal and similar cases
by ‘innocent purchasers who acquired title after the dates of those
decisions, but upon review (35 L. D., 609), it was held that the exec-
utive department was without authorlty to recognize the validity of
location of such scrip on any public lands other than lands subject
to private cash entry at the date of the location and that relief must
be sought at the hands of Congress.

The question again came before the Department in the case of Roy
McDonald ¢t al.- (36 L. D., 205), and it was therein directed that
recognition be given to all locations completed under the faith and
in the light of the decisions of the Department where the only objec-
tion to the validity of the location is that the land is not within the
territory excepted from the withdrawal and where the location comes
within the saving paragraph in the original Simpson decision.

Ther came the act of May 29, 1908 (Public, No. 160), the purpose
of which (section 12) is to confirm the action of the Department of
December 21, 1907, protecting locations made at the date of the de-’
cisions in the Provensal case (June 5, 1901) and in the Slmpson case .
on review (June 20, 1907), where such locations were made in ac-
cordance with the’ ruhngs of the Department in the case of Roy
McDonald, and are otherwise in accordance with the rules and Tegu-
_ ;latlons provided in such cases.

) cage-comes within the ruling in the case of Roy McDonald or is
( “by.the act of May 29, 1908, where the land was not subject
'to prlvate cash entry at the time .of the passage ‘of the act of March
2, 1889, as the Provensal case did not recognize the validity of any
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location that was made on lands not subject to entry at that time, or
which had not been sub)ected to prlvate cash entry at the time of the -
location. .

“The land apphed for by appellant had twice been offered prlor to
July 4, 1876, but by the act of Congress of that date (19 Stat.,
section 2303, Revised Statutes), which confined the disposal of lands
in Louisiana and other states named therein to the provisions of the
homestead law, was repealed; and it was therein provided “ that the
public lands affected by this ‘act, shall be offered at public sale, as
soon as practicable, from time to time, and according to the provi-
sions of existing law, and shall not be subject to prlvate entxy until
they are so offered.”

By the act of March 3, 1877 (19 Stat., 344, 357), an appropriation
was madeé by Congress for the pubhcatlon of proclamations relating
to the sales of public lands in Louisiana and other southern states, as

~ authorized by said act of July 4, 1876, and with the appeal there is

exhibited copy of a proclamation under date of May 8, 1879, giving
notice of a public sale of public lands in said State, including the Iand
in question, to be held at the land office in New Orleans, August 26,
1879. 'This copy is certified by the register and receiver of the local
office at New Orleans as being “ a true and correct copy of the origi-
nal clipping from the ¢ New Orleans Times’ of July 9, 1879.”

It appears from the record that when this application came before
your - office, the local officers were instructed to advise your office
whether their records show any offering of this tract subsequent to
the act of July 4, 1876, to which they responded that the records of
their office “ do not show the land as ever having been offered.” You
state that the records of your office show that the land was offered in
1880 and again in 1833, but they do not show that it has been offered
since July 4, 1876.

The fact that an appropriation was made for pubhcatlon of proc—
lamations of sale authorized by the act of July 4, 1876, and that the
publication of a proclamation for the sale of lands in Louisiana n-
cluding the land in question was made, is strong prima facie evidence
that the lands were offered under such proclamation. If so, theloca-
tion in question having been made July 18, 1905, would come under
the ruling in the Roy McDonald case and the act of May 29, 1908,
if valid in other respects save as to the status of the land and should
be determined in the light of that decision.

As it can not be determined whether the land was in fact oﬁ'ered
under the proclamation of May 8, 1879, the case is remanded to your
office for further investigation and to be dlsposed of under the views
herein announced
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STATE SELECTIONS-MINERAL LANDS—PUBLICATION OF NOTICE.
Braxe ®r ar. ». StaTE OF IDAHO. '

Under the circular of November 27, 1896, requiring publication of notice of
State selections in all cases where the lands are within a township - con-
taining any mineral entry, claim or loca'tion, it is not incumbent upon. the
State to publish such notice until notified to.do so by the local officers.

Fipst Assistant Secretary Pierce to the Oommz'ssionef of the General
(W.C.P) Land Office, July 11, 1908, (E.O.P.)

- James W. Blake ¢f ol. have appealed to the Department from your
office decision of March 10, 1908, rejecting their application to con-
~ test the selection by the State of Idaho, per list No. 4, on account of
- the grant made by the act of July 8, 1890. (26 Stat., 215); for uni-
versity purposes, of certain tracts in T. 35 N., R. 4 E., Lewiston
land district, Idaho.

The State’s selection was filed June 6, 1902, and 1nc1uded other -
Jand than that involved in this controversy. By letter.of September
27, 1907, you advised the local officers that—

In list No. 4, filed June 6, 1902, of selections by the State of Idaho for uni-
“yersity purposes, are certain tracts in T. 38 N., R. 4 E,, the minerfil retum of
which, by the surveyor-general, is sufficient to require publication and posting

of notice of the State’s selections—

and directed them to notify the proper officer of the State that in the
event proof of such posting and publication was not . filed within
ninety days from notice the selections would be canceled. It is ad-
mitted that this order was complied with by the State.

Prior to the publication of this notice the several contest affidavits
were filed, the grounds- upon which they rest being set forth in your
office decision. The charge that the State has selected land in excess
of the amount due it -under‘its grant requires only an examination
of the records of your office to sustain or refute it and a liearing is
unnecessary. Your office found from such examination that the
“charge was not well founded and the contestants on -appeal here do
not question the correctness of that finding. It is therefore elimi-
nated as an element in this controversy.

The charge that the State failed to publish no’ace of its selectlon
as required and that its rights thereunder are subordinate to those
- of the timber and stone applicants is overcome by the admission that
the order directing posting and publication was complied- with, and
unless that order was not. warranted and compliance therew1th was
of no force or effect, a contest based upon the charge must also fail.

It is contended by appellants that the State should have proceeded
promptly with the publication without waiting for any call upon it
by the land department and that inasmuch as it did.not do o until
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after the filing of the applications to contest, the alleged defect in
its selection could not be cured. The circular of November 27, 1896
(28 La. D.‘, 459}, in force.at the time the selection was presented, re-

- quired-in easeswhere the selected tracts were within a mineral belt -

or prox1mate ‘t0 a mining claim that a satlsfactory nonmmeral aiﬁ-
- davit accompany the selection, and further— :

. If any of the lands selected are found, upon exammatmn to be Wlthm a town—
ship containing any mineral entry, claim or location, you will at once notify

the proper State oiﬁcel as to the specific tracts; and require him to at once. -

publish notice in some newspaper of general circulation (to be designated by -
you) within the v1c1n1ty of said lands. :
A nonmineral affidavit accompanied the original selection and it is
" not contended that it is insufficient or unsatisfactory. Under the
plain language of the circular, above quoted, it was not incumbent
upon the State to publish netice ef its selection until called upon to
do so by the local officers. If publication were required in every
instance a duty might rest upon the State to take the initiative.
This, however, is not the case as there is no necessity for publication”
unless examination discloses that the land selected is “ within a town-
ship containing any mineral entry, claim or location.” This examina-
tion is to be made by the land department prehmmary to the.call upon
the State to publish notice and until the State is notified to pubhsh
it is not required fo do so. As to the tracts here involved it is clear
“that the State has taken all the steps necessary to perfect its: selection.
The matters set up as grounds of contest present no sufficient Tea-
sons for rejecting the State’s selection, and the order of your office
rejecting the applications of appellants is hereby affirmed. ‘

» RECLAMATIO\T AC'l—VVITHDRAVVALS UNDER FIRST A\TD SECOND
P FORMS.

ORrDER.

DEPARTMENT OF THE INTERIOR,
Washington, D: C., July 13, 1908.
It is hereby dlrected that where the Secretary of the Interlor by
approval of farm unit plats under the provisions of the act of June .
17, 1902 (32 Stat., 388), heretofore or hereafter given, has determined,
or may determme, that the lands designated thereon are irrigable, the

filing of such plats in the office of the Commissioner of the General - ﬂ

Land Office and- in the local land offices; shall be regarded as equiva-
lent to an order withdrawing such lands under the second form under
said act, and as an order changing to the second form any withdrawal
of the first form then effective as to any such tracts. This shall ap-
ply to all areas shown on farm unit plats as subject to entry under
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the provisions of the Reclamation Act or as sub]ect to the filing of
water-right applications. :

Upon receipt of the plats above described, approprlate notatlonsv
: of ‘the change of form of withdrawal must be made in accordance
hierewith upon the records of the General Land Oﬁice and of thes local
land offices.

Frank PIERCE, Acting Secre_t_@wy.

SOLDIERS’ ADDITIONAL-APPROXIMATION-COMBINATION OF FRAC-
: TIONAL PORTIONS OF, RIGHTS. )

Georce E. Lemmox (Ox Review).

The law- does not contemplate, and the Department has never authorized or
sanctioned, the location of combinations of fractional portions of different
soldiers’ additional rights in such manner that by aid of the rule of
approximation an amount of land only a trifle less than double the area
of the combined rights might thereby be taken; and locatlgns s0 made are
therefore mnot entitled to equitable consideration on the claim that they
were made in faith of departmental construction of the law.

First Assistant Secretary Plerce to the C’ommzsswner of the General
(F.W.C.) Land Office, July 13, 1908. (P.E. W)

Counsel for George E. Lemmon has filed a motion for a review of
departmental decision of May 13, 1908 (86 L. D., 417),. affirming
your office decision of January 10 1908, wherein you rejected his
application to enter, under sections 2306 and 2307 of the Revised
Statutes, the NE. £ SW. 1 (lot 3), Sec. 27, T. 23 N., R. 17T E, Rapid
City, South Dakota, containing 39.65 acres, based on the soldiers’
additional homestead rights of James W. Hughes for 6.51 acres;
~ Franklin H. Stallman for 1.89 acres; William Willard for 5.78 acres,
and John Blundell for 5.71 acres, the latter right being offered as a
‘substitute for the rejected right of Robert Patrick, prev1ously offered

for 5.84 acres.

Rejection was upon the ground that the excess of land sought to
be located is far greater than the average acreage of the rights -
tendered.

. The motion presents and relies upon four contentions, namely, that

the said decision—

" First. Fails to appreciate the destruction by said‘deci'sio'n of property values
created by the decisions and practice of the Jand department, not under a law

of Congress.
Second., Fails to give due consideration to the late Roy MecDonald decision
(36 L. D., 205), which deprecates sudden chan«es of demsmns and regulations,

especn]ly when retrogctive .in effect
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Third. Fails to note that an application to make homestead entry with un-
certified soldiers’ additional rights is equivalent to, ér on the same basis.avith,
the location of a military bounty land warrant. Ry

Fourth. Fails to specify a date in the future when the. new rule of app” Xi-
mation as applied to combmatxons of fractlonal soldiers’ additional homestead
rights shall go into effect.

Tt is added that—

This ‘motion is made especially . for the purpose of saving and - protectmg
property rights embraced.in the many applications involving these combinations
« which have been on file and unacted upon in the General Land Office for one

to two years or more. ’

Applicant asks that all these old cases be adjudicated under the former rule
under which they were filed and a date be specified in the future in which the
new rule, if persisted in, shall become effective.

Inasmuch as the Constitution vests exclusively in Congress the
“power to dispose of and make all needful rules and regulations
respecting the territory or other property belonging to the United
States, and it is mamfestly impossible that any “ property values”
n lands could e “ created ” otherwise than under a law of Congress,
it will be assumed that in his first assignment of error movant refers
to property values or rights acgzm“ed upon the faith of “the decisions
and practice of the land department,” in construing the law.

The application in question was transmitted to your office June 2,
1906. TUp to that date the soldiers’ additional right created by legis-
lation which was carried into the Revised Statutes as sections 2306
‘and 2307 had been held transferable in the case of Webster ». Luther
. (163 U. 8., 331), divisible into any desired fractional portions in

the case of William C. Carrington (32 L. D., 203), and combinable
with other such fractional rights in Ole B. Olsen (33 L. D., 225).
But as early as July 23, 1903, the Department had said, in the case of
William C. Carrington, supra, with reference to such fractional
" rights and the application thereto of the rule of approximation :

But while Congress intended to donate to each of the persons described in the
act a right to enter “so much land as when added to the quantity previously
entered shall not exceed one hundred and sixty acres,” it was not intended to
give him a right to enter any greater quantity of land than that mentioned in
the aet, and this Department has authority to adopt such regulations with
regard to the allowance of additional entries under such staﬁgte as will carry
out the purpose of the act and at the same time prevent its use as a means of
~-evading other statutes enacted to regulate the manner of disposing of the

public lands. )

Among such “other statutes” was the act of March 2, 1889 (25
Stat., 854), forblddmg cash ‘sale. of any lands not in the State of
Mlssourl and in view thereof the 01rcular of August 7,1903 (32 L. D.,
206), dlrected that—

Hereafter in allowmg soldiers’ additiénal homestead entries under sections
2306 and 23807 of the Revised Statutes of the United States; the rule of approxi-
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mation will be applied only when the entire additional right, originally due to
the soldier, his widow, or’orphan children, is offered as a basis for the entry.

If part.of the right is located upon a tract of land agreeing in.area with such - -

right surrendered. or: located; then this circular.will:not prevent the application-
of the: rule of approximation. as to’ the remdinder:if oﬁ“ered in -its entirety as a
basis for the entry.

This regulation sufficed to prevent the use of such rights “as a
means.of evading ” the said act of March 2, 1889, supra, so long as
only one such rlght was allowed to be located on one tract of land.-
But in the case of Ole B. Olsen, supra, where one person had become-
" the assignee of several such fractional soldiers’ additional rights, the
. Department said: ' : ’

If he be required to make a separate entry for each fractlonal part of a I'l"ht
such requirement would not only entail upon the officers of the land department
a_large amount of unnecessary work, but would greatly impair the value of
such rights, because it would be difficult to find tracts of vacant land corre-
sponding in amounts with such fractions of rights.

With the express proviso that the rights so owned and used must

“equal in the acrgrega,te thte -amount of the land so located upon,” it
was held that “ the assignee of two or more soldiers’ rights of addi-
tional entry may locate them as one right upon the samne tract ot
land.”

In that case unsumeyed lands were 1nvolved and the rule of approx-
imation was not in question, hence the said proviso could have pur-
pose and effect only as continuing and furthering the rule, fully con-
sidered and plainly announced in the case of Wllham C. Carrington,
supra, and in said circular, supra, to prevent the private purchase of °
land in evasion of the said act of March 2, 1889, supra. This proviso,
manifestly unnecessary in the case of unsurveyed lands, was intended
to apply as a safeguard in cases of surveyed lands where the rule of
approximation might be invoked ; and in requiring that the aggregate .
-of rights should equal the acreage applied for, the purpose was to bax
‘any application of the rule of approximation in cases where a number
of fractional rights were combined in one base.

Of this decision, with such express proviso, movant says in his pres-
ent. brief: . »

Prior to the Olsen decision fractional soldiers’ rights were a drug on the
market because proper lots were difficult to find : . . . Immediately thereafter,
soldiers and their heirs, entitled to these small rights, were eagerly sought and
were paid $2 to $5 an acre.

Thus the purpose of said decision was reached in providing a
method whereby each remaining fractional soldiers’ additional right,
however small, found a market. But here its scope and benefit prop-
“erly ended. The original beneficiaries of the Congressiona,l' grant, in
acknowledgment of whose - military. services the “gift” was be-
stowed, had now reaped the findl beneﬁt therefrom ‘The said proviso
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was a limitation, advisedly made, upon the purchasers of such frac-
tional rights. Yet it is gravely argued herein that in other hands
there shall now be added to each such fractional right an “ unearned
increment,” “ only a trifle less ” than the right itself; that the “ deci-
sions and practice ” which, having in view the enhancement of the
value of this gift fo the soldiers culminated in the privilege to com-
bine and thus render marketable the fractional remnants of their said
rights which singly could not be located and were therefore unsalable,
should-now be enlarged to double their granted value in the hands of
the speculative purchasers thereof. Thus movant states that “ par-
ties have bought and sold combinations of soldiers’ rights of a little

over 20 acres on the promise to take 40 acres or lots of a trifle less than
double the area of the combination of rights.”

If said express proviso has been overlooked or dlsregarded and if,
as urged in the present motion and arguments, purchasers of such
fractional soldiers’ additional rights have hoped or have assumed,
no matter on what basis, that with each such fractional right thére
would be allowed an application of the rule of approximation and
that instead of furnishing rights which “equal in the aggregate the
amount of the lands so located upon ” they need only furnish rights
which in the aggregate barely exceed one-half of the amount of the
" 1and located upon, this does not alter the fact that, as said in the case
of George P. Wiley (36 L. D., 305) :

Conceding the utmost liberty in the dlsposal of this.* unfettered glft 7 it s
still the duty of the Department to provide means for preventing its use in a
manner. evasive of other statutes relatin‘g to the dispo':al of public lands.

Following that decision, the one 1n questlon held that—

© In applying the rule of approximation in cases where the assignee of two or
more fractional portions of different soldiers’ additional rights combines and
applies to locate them on one body of land, the rights will be séverally consid-
ered, and where the excess of land applied for is less than the average of the
" rights sought to be used, the entiry may be allowed.

This decision impairs no rights and destroys no property values
which ever had actual existence under the legislation in question and
the departmental decisions thereunder.

Second. The applicability and the effect of the decision in the case
of Roy McDonald (86 L. D.; 205), in connection with this and like
cases, were fully considered in the case of VVllham C. btayt (36 L. D.,
580). The Department said :

" Thus it clearly appears the warrant there in question (case of Roy McDonald,
supra) had been acquired and. located in reliance upon a long-standing and
departmentally-adjudicated construction of the statute and upon the fact that
patents had been and were being issued. upon similar locations.

In the case under.consideration-on the contrary, there has never been any
law or published departmental regulation or decision expressly authorizing the
combination of several goldiers’ additional rights in a location upon a.tract of
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land nearly twice as large as the aggregate acreage of such rights, by aid of
the rule of approximation.  Neither have the progressive steps in the hlstory of
this right given warrant for the claim sought to be asserted.

This disposes of movant’s third contention that an application to
locate a soldiers’ additional homestead right is equivalent to the loca-
tion of a military bounty land warrant, and his fourth contention that
a future date should be fixed for putting in effect “the new rule of
approximation as applied to combinations of fractional soldiers’ addi-
tional rights,” and that all pending cases “should be adjudicated
undet the former rule under which they were filed,” were considered
and disposed of in the case of George E. Lemmon (36 L. D., 543),
where it was held that—

The rule of approx1mat10n permitted in the location of soldiers’ adchtlonal
" rights is a purely administrative equitable rule, not founded upon any law, and
can not be insisted upon as an absolute right; and where the privilege is abused
to accomplish an evasion of positive law, the land department hag full power
to .change the rule-to prevent the abuse; and entries procured through such
abuse of the rule are not entitled to equitable consideration on the grbund that
they were made under authorized emstmg practice.

No error being shown and none otherwise appearmg, the Depart-
ment adheres to its said decision. The motion is accordingly hereby
overruled. '

MENOMINEE INDIAN RESERVATION—TIMBER—*¢ EX’I‘RAORDINARY
EMERGENCY >>—ACT OF AUGUST 1, 1892.

OrPINION.

Thefzict that certain logs on the Menominee Indian reservation may he rapidly
‘decreasing in - value because of deterioration and decay, and that their
further deterjoration, and the consequent financial loss to the Indians, can

be prevented only by overtime labor in immediately manufacturing themr

into lumber, does not constitute an “ extraordinary emergency ” within the
kmeani'ng -of the act of August 1, 1892, forbidding more than eight hours of
work per day by laborers.employed by the government except in cases of
extraordmmy emergency.

First Assistant Attorney Clements to the Secretary of the Interior,

(W.C.P.) July 14, 1905. (C.E.W.)

You have referred to me a certain memorandum relating to logs
on the Menominee Indian reservation, Minnesota, requesting my
opinion as-to whether or not the facts presented 1nd1(:ate the exist-
ence of such an “ extraordinary emergency ” as to justify the exten-
sion of hours of labor beyond the statutory eight hours (Act of
August 1, 1892, 27 Stat., 340)

Said: act prov1des

That the service and employment of all laborers- and mechamcs who are now
or may hereafter be employed by the Government of the United States, by the
District of Columbia, or by any contractor or subcontractor upon any of the

i
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public works of thé United States or of the said District of Columbia, is hereby
limited and restricted to elght hours in any one calendar day, and it shall be
unlawful for any officer of the United States Government or of the District of
Columbia or any such contractor or subcontractor whose duty it shall be to
employ, direct, or control the services of such laborers or mechanies to require
or permit any such laborer or mechanic to work more than ¢ight hours in any
calendar day except in case of extraordinary emergency.

The memorandum submitted shows the following facts:

There is approximately $600,000 worth of logs on said reservation
rapidly decreasing in value because of deterioration. The immediate
manufacture of the logs into lumber will alone save them from
further deterioration. Every day’s delay results in a seriotis financial
loss to the Indians. The act of March 28, 1908 (Public, No. 74),
provides for their manufacture into lumber at sawmills to be erected
under the direction of the Secretary of the Interior. The construc- -
tion of these mills is under way. Under a ruling of the Attorney—
General (June 8, 1908) the men encraged in the operations now in
progress are employees within the purview of the “Eight Hour °
Law,” supra. It is alleged that it is impracticable to work more than
one crew of men each day. Therefore the only way by which this
depreciation in the value of the logs can possibly be lessened is by
requiring, or permitting, these employees to work at least ten hours
each calendar day until the mills are constructed and the logs have
been placed in the rivers and driven to the various mill-sites for
- manufacture. The longer day’s work must be required of those en-

gaged not 'only in the construction of mills, but in river improvement
work, building dams and booms, clearing channels and driving logs.

Do these facts present an “extraordinary emergency » Wlthln the
meaning of the “ FEight Hour Law?” R

“ Emergency ” has been defined by the courts as “ any event or oc-

‘casional combination .of circumstances which calls for immediate
“action or remedy; pressmg necessrcy, exigency ” (People v. Super-
visors, 21 III. App., 271); “a sudden or unexpected happening; an
unforeseen occurrence or condition.” (Sheehan ». City of NeW York,
75 N. Y. Supp., 802.)

“ Extraordinary ” means © beyond or out of the common order or
rule; not usual regular, or of an ordinary kind; remarkable; uncom-
mon, rare.” (Ten Eyck ». P. E Church, 20 N. Y Supp., 157 )

“ Extraordinary emergency ” not only implies the sudden or unex-
pected happening of some oceurrence ot condition not to be foreseen,
but that occurrence or condition must be out of the ordinary, uncom-
mon, rare, beyond thée common, usual order of everts.

More difficulty than was expected in obtaining certain materials
called for in the contract, causing such delay that hurry and rush and.

overtime were consequent, does not constitute an extraordll ary
' 53566—vor 87—08——3 ‘
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emergency ’ w1th1n the meamng of the act. (Ellis »: U. S ,206 U. 8.,
246.)

~ The term “ imports a sudden and unexpected happenmg, an unfore-
. seen occurrence or condition calling for immediate action to avert

-imminent danger to health, or life, or property; an unusual peril,
actual, not imaginary, suddenly creating a situation so different from
the usual or ordinary course in the prosecution of the public work
. that the court may and must conclude that Congress contemplated

excepting from the- operatlon of the law such an. occurrence, so sud-

den, rare, and unforeseen (Penn Brldge Co 'v U. 8., 29 App D.:
C., 452) :

In that . case, mvolvmg the constructlon of a bridge-in this c1ty,
the. spec1ﬁcat10ns were changed after date of contract requiring the
eonstr uctlng COInpany to put ma certaln amount of concrete mesonry
.within a - time - Iiniited The. company contended. that it was not
possible to -do thé work W1th1n a period of eight hours’ daily work,
because if the work was stopped at the end of eight hours the con-
crete would harden and might be. cleft, causing cracks and’ perhaps
chsmtegratlon of the arch, The court thought the contracting .
“parties should have known these facts in undertaking- the work;
.celtzunly the mreumstances d1d not constltute “an. extraordlnary
emergency.”

In U. 8. /u Sherldan Klrk Contract Co 149 I‘ed Rep s 809 the
court held : '
 An¢“ extraordmary emergency > in conneetlon Wlth the bulldmor of
a dam across the Ohio river cannot be construed asa contmumg emer-
‘Gency, which would suspend the elght -hour law during the entlre
life of the contract, nor an emergency growing out of. the scarc1ty
~of labor, nor can. it be made to include, not only the time of the
. ‘happemng ofa flood, but also the time requlred to répair the i 1n]u11es
. resulting therefrom but it is such an unforeseen, sudden, or unex-
pected emergency as requires Immedlate action or remedy, and when
‘the emergency pasees the privilege ceases. ,

“Tn all cases it must be taken into consideration that an extraor-
.dlnary emergency results only from conditions unforeseeri ‘and
_therefore not provided for in advance or considered in pla,nmng the

work.,” - (24 Op. Asst. Atty. General, Int. Dept., 185, 142.) - -

At is impossible to place the manufacturing of logs on the Menomi-
nee Indian reservation in this category, however desirable it may
ibe to ‘avoid loss by deterioration. These logs have been cut from: year
to year and have accumulated. - Under a recent act of Congress, au-
-thority is given to erect. sawmills and manufactire these logs into
‘lumber. The conditions must have beeri known; the logs were already
~cut,-and any one, including Congress, isbound to know that the Value
of'logs decreases because of determratlon, decay, etc under such cir-
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cumstances.. It cannot besaid that the condition was unforeseen or that

it is at all out of the usual order of events:  Furthermore, the con-
{dition, if it be an emergency, is continuing in character. -Overtime
labor is not contemplated for a-day, a week, or a month, but until
‘the logs are so placéd that they may be milled. The authorltles mted
are strongly opposed to the proposition. .

_If the contention that an extraordinary emewency ex1sts in con~
nection with this work on the Menominee - reservation, under the
circumstances stated in'the note, is sound, then it might successfully

“be urged that in the’ construction of a° pub‘lc building; which when
finished - would -house -a. O*overnment buleau now .occupying- rented
© quarters, an ¢ extraordmary emergency ” existed: because ‘the -sooner-
the building be completed, the sooner Would rent cease, and financial '
Jloss to the government (m the-way of rents) be averted.- i

If in the course of saving those logs a forest: fire. threatened ‘the
_safety of some logs which by working overtlme might be removed and’
thps saved,  that might constitute an- “ extraordinary emergency.”
But loss from decay and the effects of exposure are usual, ordinary,
.occurrences in logging- and .cannot- be-the foundation of such an
femercrency as the act contemplates -Were -it:- otherwise, such -an

“ extraordinary emergency "might be easily created at’ any time by
:cuttlng more timber than. could well be. taken care of in a season,
thus defeatmg the, purpose ‘of the act..

T am of the opinion:that the circumstances Would not ]ustlfy the

employmen’c of ‘men for more ‘than elght hours work per day

Approved T _J*_ -

= FRANK PI.ERCE, S
Actmg Secretm'y

,PRACTICE—REGISTER OR RECEIVER AS WITNESS N CONTEST CASE—
REHEARING :

WCALDfW_ELL V.- J OHNSON.

. Where the register or 1ece1{rer is sworn as a witness and testifies as to a dis-
puted fact’ at the hearing in a contest case, he should not act in hlS official
capacity in the decision of the case. [

?Fzrst Asszstcmt Secretawy Pzerce to’ ﬁw C’ommzsszoner of the Geneml ,
" Land Office;- ]u?g/ 20, 1908 (J F. T.)

: Alfred N.J ohnson hag'appealed to the Department from your.deci-

‘sion of February 17, 1908; Qustalmng the action of the local officers of
‘August 28,1907, and. holdmd for -cancellation® his- homestead entry’
{number 1221 Ynadle Decémber 9, 1905,-for the NW. 1; Sec. 11, T: 2 S:,
RAW, U M Vernal Utah, land dlstrlct on’ the contest of Irvm M
'Caldwell
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The contest aflidavit was filed May 9, 1907, and charges failure to
either establish or maintain residence upon the land and total aban-
donment thereof.

An uncorroborated afﬁdawt of contest was accepted by the 1oca1
oﬂicers, and- notice of contest issued thereon. This was. 1rregular, but
is not in .and of itself alone such error as to-compel, nor in all cases
justify reversal. The affidavit of contest, though not very accurate in
expression, sufficiently charges default as to residence.

The question in controversy upon the trial, at which both parties
appeared in person and by counsel, was as to whether the actual resi-
dence of contestee during the lifetime of his entry and at the date of
service of contest notice had been upon the land, or at the town of -
Vernal, Utah, some eighteen miles distant therefrom.

In the view taken of the case by the Department, only one other
matter need be now considered.

After the testimony had- been submitted and both parties had
“rested,” the register, who with the receiver was trying the case,
announced : ‘ . , '

"It happens that I have personal knowledge of some matters which to me ap-
pear material to the issues joined in -this case, and a part of that knowledge is
about matters that the record shows are in dispute, and about which the testi-
mony is conflicting. I have been thinking very seriously concerning what my.
duty in the matter should be. I have been unable to make up my mind exactly
what I ought to do under the circumstances. .Tlhere is no question but what the
knowledge I have would influence my judgment, and I am hesitating and have
. hesitated, hoping that these matters would be'cleared up in the record. Some-
times I feel as if T ought to be sworn and testify in the record myself in order
to make my knowledge of record. At other times I feel that it is no part of my.
duty to make a case for either side, I have consulted with the receiver about
it, and he is as much in doubt as I am, -I want to think this matter over a
little bit longer, and before this case is finally. closed as far as testimony is con-
cerned, I think that I will have to submit my festimony as a part of the record.
I was in hopes that this testlmony would- strzughten jitself out from the witnesses
here without any interference by myself

The case was then continued to the following day, when the reglster
being sworn as a witness gave his testimony, which was very im-
portant and strongly in favor of contestant The closing sentence

of his testimony in chief is:

On the day the contest was filed against this contestee I saw the contestee
in Vernal, Utah, between the hours of 12 and 2 o’clock,. just the ‘exact time I
‘am unable to state. ‘ .

_Thls_ statement was adhered to upon cross-examination, but was .
~ directly contradicted by three witnesses, one of whom was the eon-
testee. The fact of contestee’s whereabouts upon the day in question
was important, as he claimed to have then been for some days upon his
entry. It is more important, however, to notice that a’ questior of
veracity or of accuracy as to memory was thus raised between a party
to the case and one of the triers of fact. '
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This could not fail to prejudice the case of the contestee, which in
the very nature of it depended largely upon his own testimony.

No objection was interposed to a statement being made by .the
register, and this would naturally be the case, as neither party
would be likely to appear in opposition to a trier of fact before whom
his case was pending; and this proposition alone is sufficient to war-
rant an order for a. rehearlng of this case. B

The Department is not willing to sanction the practice of permit—
ting-one of its officers to testify as to a disputed fact upon a hearing
and then act in his official capacity in the decision of the case. :

In the rehearing of this case all technical questions should.be re-
moved and all the facts concerning this entry from its 1ncept10n to
the date of such rehearing fully presented.

Your decision, so far as cancellation of this entry is concerned,
is set aside, and the case is returned to your office for further ‘pro-
ceedings in accordance with the views hereln expressed.

PROFFERED RAILROAD SELECTION—PRIOR PENDING A.PPLICATION——
EFFECT OF ENTRY.

Lzere 0. Norraers Pactric Ry. Co.

. The allowance of entry upon am applicatien pending at the time of the presenta-
tion of a railroad selection for the same land is in effect a rejection of the
proffered selection, and cancellation of the entry ‘does not operate to revive
the applieation to select, although never founal]y rejected, to the prejudice
of the r1ghts of an fldvelse clalmant

FZ?"St Assistant Secmtm Yy Pzerce to the OOmmzsswner of the General
(F. w.C) - Land Office, July 20, 1908. (E.O.P)

Albert H. Leete has appealed to the Department from your office -
decision of November 2, 1907, holding for cancellation his timber
and stone cash entry, completed July 6, 1906, of the NW. 1, Sec. 10, T.
2 N, R. 6 W, Portland land district, Oregon, because in conﬂlct Wlth
the selectlon by the Northern Pacific Railway Company, per Oregon’
City list No. 14, tendered July 13, 1900, under the act of March 2,
1899 (30 Stat., 993). 4

" The facts materlal to a determlnatlon of the questlons presented
by the appeal, as set forth in your sald dec1s10n are substantlally as
follows:

September 13 1899, Fred C. Baker presented homestead applica-
tion for this tract Whlch was rejected by the local officers because
in conflict with the prior application of one Shelton fo make timber
and stone entry thereof. Shelton® never perfectéd his entry, and
Baker having appealed, your office, by lettér of September 25, 1900,
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directed the allowance of his homestead application. Baker’s entry -

was placed of record November 30, following. This entry was can-
celled by reliquishment -April 27, 1906, the same day.Leete’s timber
and stone declaratory: statement was filed. -The railway company’s
selection tendered - July 18, 1900, nearly six _years before, appears
never to have been rejected, and your office found that it was a pend-
ing application at the date Leete’s declaratory statement was filed.

Leete was called upon to show cause why the entry should not be -

cancelled and the claim of the company recognized as superlor

Leete contends that the selection of -the company was in effect
finally rejected when the entry of Baker was placed on record in the
local office and that its rlght was not revived by the cancellation of

<

that ‘entry. In the 0p1n10n of the Department this- p051t10n is a" '

“ sound one.

Baker’s application was presented prlOI' to the tender of the raﬂway
company’s selection. - His application having been allowed his rights
thereunder were superior to those of the railway company under its
selection. After Baker’s entry ‘was properly placed of record the
railway ‘company’s application to select was for land already appro-
priated and not subject to selection.

- The allowance of Baker’s entry cut off the rights. of the company
and in effect operated as a rejection thereof and the failure of the

land department to formally take this action did not strengthen its

claim to the land. The mere fact that an application or selection is

pending at the date the bar to its allowance is removed adds nothing

to the right ac¢quired by the original filing of the application or selec- =

tion as against an adverse claimant. Tt follows therefore that the
rights of -the rallway company -at the time Baker’s homestead entry
was cancelled and the timber and stone declaratory statement of Leete
are no greater than those ex1st1ng prior thereto. Disposition of the
railway company’s selection is controlled by the conditions existing
~ at the date of its presentation. (Eaton et al. v: Northern Pacific Ry.

" Co., 83 L. D., 426, 432, and cases cited:) At such time it could not

properly have been approved and the subsequent allowance of Baker’s
homestead entry called for its rejection and the termination of the
rights of the railway company thereunder. The failure to take

proper action with respect thereto. cannot operate to prejudice the:

rights of Leete, and in the absence of ‘other ob]ectlon his tnnber and
stone entry should be held intact. :
The decision- appealed from is accordingly hereby reversed
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BOUNTY LAND WARRANT — SATISFACTION OF I{IGHT RECOGVITION-
S OF INVALID DUPLICATE.

ROY MCDONALD. )

After the obhgatlon of the 0rovemment has been satlsﬁed with 1espect to a
. mlhtaly bounty land rlght ‘the authority of the Commissioner of Pensions -
. as to that claim is at an end ; and a duplicate warrant thereafter erroneously
‘issued by him upon such right is an absolute nullity, and no action on the
part of the Commissioner: of the General Land Office purporting to recognize
such duphcate can give 1t -validity, nor.can a purchaser thereof be pro-
tected, however mnocent 11e may have been as to any infirmity of title, and”’
even though he may have purchased in faith of the 1ecogn1t10u glven thereto !
by the Comm1ss1one1 of ‘the General Land Office. -

" First Assistant Secretawy Pier ce to the Oommzsswner of the Geneml
(E. W..C) - Land Office, July 22, 1908. . - (E.F.B)

This appeal is from the decision of your office of April 3, 1908, -
‘rejecting location of the N. § SW. 3 and NW. 1 SE. 1, Sec. 20, T. 4 8.,
R. 23 W., Camden, Ark‘msas, made November 17, 1904, by Rov Mc-'

- Donald w1th duplicate military bounty land warrant No 24895, for
elghtv acres, issued under the act of 1855. The controlling question
is as to the validity of the duplicate warrant with which the land:
was located. :

The original warrant was issued Mar_ch 6, 1856, to John 1. Devane,
private Georgia militia, Florida War. You state that it appears from
an endorsement thereon it was assigned March 81, 1856, by the war-
rantee in Lowndes County, Georgia, (presumably in blank) the name
of Seth M. Root, the warrantee, havmg been inserted in a different
colored ink and handwriting, and that it was located June 18, 1856,
by said Seth M. Root upon the S. 3 SW. 1, Sec. 4, T 93 N., R. 93 Ww.,
Decorah, Iowa. )

It the execution of the as31gnment in blank was the voluntary act
of the soldler, and there is no ground for belief that it was otherwise,
it conveyed to the purchaser all the right, title and interest of the
soldier and the assignee was authorized to insert his name in the
assignment as the true owner thereof and to locate the warrant in his
name and for his benefit. . Jake Salmen (85 L. D., 453). Upon the
location of a warrant so assigned the right of the soldier is' exhausted

‘and the obligation of the government is satisfied. C. L. Hood ( 34

L. D, 610). '

Notw1thstand1ng the orlgmal warrant had been fully satlsﬁed by
Tocation under an assignment in due form and regular in every respect,

* and that-said location was returned to the Geeneral Land Office August

'18, 1856, the Commissioner of Pensions, August 9, 1858, nearly two
vears and two months after the return to the General Land Office of-
the location of the original, improvidently issued a duplicate of said. -
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warrant, which on August 21, 1858, was assigned by Devane to Theo-
dore B. Edwards, who located it I‘ebrualy 19, 1859, at La Crosse,
Wisconsin. This location was suspended because of the location of
_the original warrant, and as the duplicate had been improperly issued,
the Commissioner of Pensions, by-letter of December 6, 1864, advised'
the Commissioner of the General Land Office that said duphcate land
warrant “ has been this day canceled and declared void as against the
United States.”

Thereupon.the Comm1ss1oner of the General Land Office, by letter
of December 12, 1864, advised Edwards of such action and that he
would be al-lowed to secure patent for the land located by substituting
a new warrant in lieu of the canceled warrant, which was done; and
the canceled duplicate warrant was returned to the locator with the
name of the Commissioner of Pensions cut out, and otherwise muti-
. lated, and endorsed across the face in'red ink: “ This duplicate war-’

‘rant has been this day canceled and declared void as against the
United States.” It was returned to the locator solely for the purpose
of allowmg him to use it for’ recovery of purchase money agalnst his
assignor.,

In 1903 Harvey, Spaldlng and Sons submitted this mu‘mlated war-
rant to your office for approval of the assignment from Devane to
Edwards and by letter of September 16, 1904, in ‘which' the reasons
for the cancellation of said duplicate warrant were stated, Spalding
& Sons were advised by your office that:

The validity of the transfer has not been questioned. The assignment of the
 duplieate warrant is undoubtedly bone fide, and the purchaser clearly an inno-

cent one, and the attempted cancellation of the warrant being of no force or
effect, this office will respect the right of Theodore  B. Edwards, the said
ass1gnee, his heirs and assigns, to use or assign said warrant herewith returned-

Thereupon Edwin W. Spalding obtained from Benjamin E. Ed- 7
wards, residuary legatee of Thomas B.. Edwards, an ass1gnment of
- said duplicate warrant, and on October 24, 1904, it was again sub-
mitted to your office with a copy of the will of Theodore B. Edwards,
and a transcript of the proceedings of the court settling his estate,
for examination and approval as to the assignment from Edwards to
Spalding.

October 24, 1904 Spaldmg was adv1sed by letter of your ofﬁce of
~that date: ,

In view of the foregoing facts and that Edwards’s assignment ‘is regular in-.

form arid substanece, it is sufficient to transfer the title to said Spalding, and his -
right to use or assign the Wa1rant herewith returned, will be respected by this

- office.

On the same day Spalding executed an assignment of said duph—
cate warrant to Roy McDonald of Hot Springs, Arkansas, who on
. November 17, 1904, located it-upon the NE. 3 SW. 1 and NW. %
SE. 1, Sec. 20, T. 4 S, R. 23 VV Camden, Arkansas
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Appellant - urges in support -of his claim that said warrant was
purchised-upon faith in the decisions of your office as to the validity
of the assighment from Devane to Edwards and from Edwards to
Spalding, and that under the rulings of the Department in the cases
of Herbert D. Stitt (April 80, 1907) and Leon Moyse (June 24, 1907) -
he had a right to rely upon your decisions as to the validity of the
warrant, and of his right to locate it.

The rule announced in those cases had reference solely to the deter-.
mination by your office as to the validity and regularity of an assign-
‘ment of a valid outstanding warrant, and there is no expression in
either of them that affords the slightest ground for its application to
unauthorized acts of your office assuming to give recognition to nulli-
ties, This was clearly set forth in the instructions of July 12, 1907 -
(36 L. D, 11). As stated in those instructions:

There is a wide distinction between the acts of public officials who transcend’
their power and authority and the erroneous-acts of public officials who mis- -
Jjudge as to such matters.

The only question determined in the case of Stitt, and also in the
" case of Moyse, was whether there was sufficient evidence of ownership
of the warrant by the locator to authorize him to loeate or transfer
the title (so far as the United States is concerned) to another. These
warrants are assignable by deed or instrument in writing made -
according' to such form and pursuant to such regulations aS'may be
preseribed by your office.” :

In the circular of February 18, 1896. (27 L. D, 218, 219) the local
officers dre instructed that ¢ 'wken the question of tzﬂe is in doubt.
they must decline to receive the warrants until the holders thereof
have submitted the same fo this office for examination and have ob-
tained a favorable decision thereon.” It was under this rule that the_
holders of the warrants in those cases submitted the question of title
to your office. In the Stitt case it was said: v

When this warrant was presented to your office by Kelley for- appmval of
the assignment, you could properly have refused to' be conchided by the adjudi- -
cation of the court if you had not heen satisfied that the warrantee had not-
parted with her interest. It is the»plox ince of your office to determine whether
the assignments are sufficient independently of the adjudication of the courts.
‘But in this case the judgment of ycur office: has been exercised by your letter
- of . September 1, 1903, which is practically a certificate of the validity of the
assignment upon which third parties have acted. It is not deemed advisable
that the gquestion as to the regularity of the assignment of the warrant should
‘be reopened after it has been located by a subsequent assignee and-after the
land has been purchased upon the certificate issued upon that location.

Such determination can not however affect the right of adverse
claimants of the title who had no opportunlty to be heard, nor can
any one but a bona fide purchaser or holder of the warrant claim
protection under such decisions. . It-is only when the warrant is
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found in the hands of an innocent third party, or ‘has been located
by a holder who obtained title upon faith of your decision as to its
validity, that the rule should be applied, and every fact and circum-
stance tending to show that such holder did not purchase without
notice of the 1nvahd1ty of his title, notw1thstand1ng your decision,
should be closely investigated. S '
The material question to determine in e‘lch case is Whether the assignee or -
locator is a bona fide pulchaser or owner of the serip. 1 you have any sub- .
stantial reason for believing otherwise in any case it should be 1nvest1g1ted .
) (Instructmns, 36 L. b, 11, 17.) : :
But as stated in the outset, the controlling question in this case is
as to the vahdlty of the duphcate warrant and not as to the- regularlty
‘or suﬁielency of the assignments under which the locator claims title.
"It is true your office assumed to pass upon the question as to- the
-authority of the Comimissioner of Pensions to cancel the duplicate
“warrant. You determined that he-had no such authority and-that’
such duphcate warrant was a valid outstanding right in Edwards,
the assignee of Devane. But your determination of that question
carn have no greater efficacy for the protectlon of a purchaser than
the act of the Commissioner of Pensions in issuing it.. Both acts
were absolute nullities for the reason that there was no power in the
‘Commissioner of Pensions to issue a duplicate watrrant after the
- obligation of the government had been satisfied by the. i 1ssuance and
location of the original warrant, and it follows as a hecessary con-’
sequence that your office had no authority to give it recognition. A
purchaser of such warrant can not be protected however 1nnocent he
may have been as to any infirmity of title. .
However liberal may have been some of the rulings of the Depart—:
ment for the protection of 1nnocent purchasers of warrants issued
under a misapprehension, or on imperfect or false evidence, it has’
never been questioned that where a valid military bounty land war--
rant has once been issued the authority of the Commissioner of Pen-
* sions as to that claim is null and void (5 Op. Atty. Gen.; 387; Andrew
M. Turner, 34 L. D., 606; C. L. Hood, Ib., 610; Instructions, 36
L. D., 11) ; especially where the location had been returned to your
office and it appeared from the records that it had performed the office
and the obligation of the 'government had been fully satisfied. ,
While McDonald, the locator, is not protected as an innocent pur-
chaser in his title to a warrant that had no legal existence so far as
to give any recognition whatever as to its validity, if his purchase
was. in fact, m‘ade upon faith of the ruling of your office as to the
validity of such warrant, and there is nothing in the record to indi-
cate otherwise, there appears to be no reason why he may not be
allowed to make substitution of a valid warrant as provided for in
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rule 41 of the circular relating te-lecation and assignment of mili- »
tary bounty land warrants (27 L. D., 218, 225) .in cases where “a’
.valid entry is. withheld from patent; on account: of the ob]eetlonable

~ ?,-,;;;character of the warrant-located thereon »

DESERT LAND ENTRY——AMENDMENT—-PAR 3, INSTRUCTIONS OF 7
. FEBRUARY 29, 1908. .

JENNTE M. MITCHELL

" Paragraph 3 of instructions of February 29 1908, govermng amendments of
original entries, construed to embrace desert land entrles

First”Assistant Secretary Pierce-to the Commiissioner of the Genemlt ,
(F w. C) ~ Land Ofice, July 22, 1908 A (E. O.P. )'

" The Department has before it a protest made in behalf of Jennie M. -
Mitchell against the action of your office denymg apphcatlon to-
amend her desert-land entry of the S. 4 NW. 1, NE. + NW. 1, and
N. } NE. 4, Sec. 3, T. 25 N., R. 69 W., Gheyenne land dlstrlct VVyo-
mmg, made December 29, 1906 by rehnqmshmg all ‘but the NE. 1
NE, %, Sec. 3, and taking in heu thereof the N. 3 NW. %, Sec. 2, same' :
township and range. Mitchell also requested repayment of a part of '
the money paid on account of her original entry. -

The case being one solely between the claimant ‘and the govern-
ment, the protest filed has been treated as an appeal from the action-
of your office to the end that the matter- may be more speedlly deter-
mined.-

Tt is alleged ‘in support of the apphca‘mon to amend that previous
to making entry Mitchell employed a surveyor ‘and: based her selec-
tion of the land entered upon advice furnished her by him. After -
entry another survey was made and she discovered that none of the
land included in her entry except the NE. 1 of the NE. } of section'3
could be irrigated from the ditch upon Whlch she relied: for her water
supply and which traverses the only practicable route for a ditch in -
the vicinity of the land. She further alleges that the N. 3 of the NW.
1 of section 2, which she seeks to secure by amendment can be irri- -
© gated from thls ditch and that the tracts she offers to relinquish are

free from any adverse claims.. Her first year’s proof shows that she
has made the necessary eXpendltures upon the land entered. Her
statements are corroborated and her good faith can not, from any-
thing contained in the record, be questioned.

The decision of your office is in harmony with the rule in force “at
the time it was rendered. Since then, however, the Department has
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adopted a general policy governing the allowance of amendmerits of -
orlglnal i-entries.. (Circular, February 29, 1908, 36 L. D., 28%
ell’s petition can only be consuiered under the thlrd pai
graph of said circular, as the matters relied upon by her do not brin
the case within either the first or second paragraphs thereof. Said:
paragraph three reads as follows: '

Whére ’through 10 fault of an entryman, the lands embraced in an entry are
found to be se.-unsuitable for seftlement purposes as to make the completion of
the entry impracticable, amendment may be dllowed by eliminating one or more
of the subdivisions entered and including other traets in lieu thereof. But in
such case at least, a legal subdivision appronmatmg forty acres in area, of the .
land ‘originally entered, shall be retained, and the entry as amended embrace con-
tiguous tracts. -The apphcatlon to amend must be filed within’ one year from
the date of the original entry.

-While the Ianguage applies more particularly to homestead entrles,.
the circular as a whole was intended to apply to “ original entries”
generally, and no good reason appears why amqndment of a desert-
land entry may not be considered thereunder. Mitchell’s application
was filed within a year after entry. Her mistake was not the result
of failure to exercise due care in the examination of the land entered
with a view to" determining its susceptibility of irrigation. The
amendment requested is made by eliminating some of the legal sub-
divisions .embraced in the original entry. while still retaining “a
legal subdivision approximating forty acres in area,” to which is
added contiguous land. The whole matter considered, it is believed
the case falls within the spirit of said paragraph three and that in
the absence of other ob]ectlon her application to amend shou]d ‘be
allowed. ‘ :

-The petition for amendment is joined with an application for re-
‘payment of a part of the money paid on the original entry. This
matter never having been considered by your office will not now be
passed upon by the Department, but as to this feature the case is re-
manded for such action by your office as the matter seems to warrant.

The record informally withdrawn is herewith returned, your de-
cision with respect to the application of Mitchell to amend being, for
the redsons herein given, reversed. '
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METHOD OF KEEPING RECORDS AND ACCOUNTS RELATING TO THE
: PUBLIC LANDS. :

ORDER.

- DEPARTMENT OF THE INTERIOR,
Washington, June 1, 1908. -
On the recommendation of the Commissioner of the G‘reneral ] a,nd
Oﬁice, the following changes in the method of keeping records‘velat-
- ing to the public lands will take effect July 1, 1908: ‘
"1. Only one series of numbers will be mamtamed at each district
_land office for all classes of entrles, purchases, selectlons, locations,
etc., of the public lands.

2 The initial declaration, application, or other paper requlred in
any entry, purchase, selectlon, 1ocat10n, ete., will be numbered at the
time and in the order in which. it is presented at the district land

- office, without regard to its subsequent allowance or re]ectlon All
mtermedlate and final papers required to be filed or issued in connec-
tion therewith will be given the same number as the initial paper.

8. An alphabetical index of all declarants, applicants, entrymen,
purchasers, selectors, locators, etc., will be maintained at the district
land office where their initial papers are presented.

4. An alphabetical index of all declarants, apphcants, entrymen,,
purchasers, selectors, locators, ete., will be maintained in the General
Land Office.

5. A uniform receipt blank will be adopted. for the use of receivers
of public moneys. These blanks will be serially numbered, with one

_series of numbers for gll receivers, before coming into their hands.
Receivers will use only the blanks furnished them, and will be held
strictly accountable for the disposition of each blank.

6. Receivers will issue receipts for all moneys received by them at
the time the moneys are tendered. S

7. A press copy of each receipt 1ssued must be made before the .
receipt is delivered.

Detailed instructions in- connectlon with the foregomg Wlll be
issued in due course by the Commissioner of the General Land Office..

James Ruvorer GarrreLp,
Secretary.
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INSTRUOTIONS .

To Regzsters and Recewers, and- Olérks of District. Lcmd Oﬁices, and=;
all other Employees under the General Land Office:.
1. Under the foregoing order, the following 1nstruct1ons will take
effect-on and after July 1; 1908, in. all district land offices:
R All orders, c1reulars, and instruetions in. conﬂlct herewith are-
hereby canceled and revoked y . :
8. The various. series of numbers in-use- at each d1str1ct land office
for the numberlng of declaratlon 5, apphcatlons, entries, purchases of
land, selections, locatmns, ete Wlll be d1scont1nued
4. Each office will maintain but one series of numbers and all kinds
of applications, entries, selections,locations, etc., for the use, segrega-
tion, purchase, or: dlspos1t1on of a part -of the pubhe domain, and
“applications for the use, ‘of water under the Reclamatlon Act (32
Stats., 388) will be. numbered W1th th1s one series.

5 Eaeh office will start this new serles with Number. 01, and con-’

‘tinue. 02, 03, 04, etc. The “0” ” is. used to prevent conﬁlct Wlth any
number. of the various series in use heretofore
6, Each decla,ratlon, appheatlon, or other initial p‘xper requlred in
"any entry, sale of land, selection, location, etc., will be numbered AT
THE TIME AND IN THE ORDER in Wh1ch it is presented or
received at the district land : ofﬁce, W1thout regard to whether it is
subsequently allowed or re]ected o
7. Applications, entries, proofs; etc., which are not aecompamed by
the money required by law or reoulatmns to be tendered at the same

time they are filed will not be numbered or cons1dered for the- purpose o

of allowance or rejection. - -

8. The giving of a-serial number to a,n apphcatlon, entry, select1on,
location, etc,, does not mean ‘that sime is allowed or approved, or
will be allowed or approved. It is merely an. identification number

_.of the case, as. it were, by Wh1ch it w1ll always in-the future be
identified.

9. After-the initial declaration, apphcatmn, or other paper requlred
in any entry, sale of land; selection, location, etc, is once numbered,
all subsequent -papers. | ﬁled or-issued in ‘connection' therewith must
bear the same number as is given the initial paper.. :

v

For evample:
(@) If, .on July 1, 1908, the first paper presented or recelved

should be a homestead, reservoir, or coal declaratory statement, it

will be numbered O1. Should any papers required in connection‘ :

therewith be subsequently filed or issued, they will be g1ven the
same numdber as the deelaratory statement, 0L, :
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(b) ‘Should the next apphcatmn be a mineral apphcatlon, it will
be numbered -02; should the -entry be allowed and certificate issue,
the final papers W1ll be given the same number as the application, 02. -

(¢) Should the next application be for timber or.stone land, it.
,Wlll be given Number 03; should final proof be made and certificate
issue, these papers will’ be given the same number, . 03.

.~ (d)_Should the next paper presented be a desert-land declaration,
it will be given Number 04; should yearly. proofs be made and certifi-
cate issue, theéy will be numbered the same-as the initial -papers to -
which they relate, 04. If all the land embraced in -a desert-land
entry is assigned, the number ‘of the entry will not be changed. If a
part of the land is. ass1gned the first paper filed in connection with
the partial ass1gnment 'will be given the next current serial number,

(e) Should the next application be a homestead application, it will
_be numbered 05; should application to commute same be-subsequently -
filed, it will be numbered 05; should final certificate issue’in connec-
“tion thereW1th, it will be numbered 05
.traet it Wlll be given- Number 06 should the appllcatlon be allowed
“and the sale made, and cert1ﬁcate issue under the-application, it will
be given the same number, 06. If there should be more than one bid
under the or1g1na1 appllcatlon, each. bid will not be given a separate
number, but will ‘take the’same’ number as “the apphcatlon for the
-sale. T : :

{ g) Should the next apphcatlon be a Water—rlght a,pphcatlon under
“the "Reclamation Act'by a ¢ prlvate owner, * it will be given Number
07.  If a homestead application ot entry, made prior to July 1, 1908,
iis pending for land covered by a water-right:application filed J uly 1,
1908, or subsequently; the pending homestead application-or entry
should be immediately given the next new serial number; and: the
- water-right appheatron the next number. If a water-right applica-
' tion accompanies- a homestead: apphcatlon under the- Reelamatmn
'Act number the homestead apphca‘uon first, and let the water- rlght
_apphca,tlon take the next number. . If the Water rlght apphcatlon is:

i ;ﬁled subsequently, it will. tahe the next current. serlal number.

(&) Should the next paper filed be a request for transcrlpts of
recordsor plats, it will NOT be given Number 08, because it is not an
application or paper applying for the use, segregatmn, purchase, or
dlsposn:mn of a part of the public domain.
) -Should- the next paper filed be an adverse m1neral clalm, 1t Wlll
be”’ given: Number 08; should" the claim be subsequently allowed 1t
.Wlll retain the’ same number, 08. y

2 () Should the next paper be a railroad or State selectlon hst under
fany/ act-of ‘Congress; it «will be -given: Number- 09, notw1thstand1ng it
is already numbered by the company or the State should, the list be
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only partlally approved the list or1g1nally filed will always retain

the number first given it, 09. If an amended or new list, involving
different or additional tracts, is filed, it must be glven the next cur-
ent serial number when filed.

(%) Should the next-number be an application to make second
entry, it will be given Number 010, and all future papers filed or-
issued in connection therewith will be given the same number, 010..
Applications to amend entries will take the same humber -as that
given the original entry. :

10. A record, in consecutive, numerlcal order, of all declarations, -

.applications, entries, purchases of land, selections, locations, ete., will

be kept in the SERTAL NUMBER REGISTER (Form 4-051, neW) s
and all notations in regard thereto, except a contest record thereof,
will be made in the Serial Number Register, under the proper num- "
ber. Such notations as are required to be made in the tract books
will continue to be made there, as well as in the Serial Number
Register.

11. Contests will not take a number of this new series. The records
of contests, until further advised, will be kept in the Contest Dockets,
as heretofore. . Notation should be made in the Serial Number Regls-
ter of the initiation and close of a contest, as follows:

“July 1,1908, Contest Affidavit filed. (See Contest Docket, p- 26 )
Dec. 4, 1908 Contest closed.”

HOW TO TREAT PENDING APPLICATIONS, ENTRIES, ETC., MADE PRIOR TO
JuLy 1, 1908.

12. All declaratory statements, applications, selections, entrles,
proofs, ete., made before July 1, 1908, and still pending on that date,
will retain the numbers given them under the old system of number-
ing, UNTIL the first letter, paper, or action, of any kind or char-
acter, is received or taken by YOU, in connection therewith, WHEN
you will IMMEDIATELY give the case, as it were, the NEXT
current . new serial number. For the. notation of the letter, paper,
or action, and future record of the case (except a contest record),
use the next page in the Serial Number Reglster, numbering it Wlth .
the same number as that given the case. :

For example:

If an application for leave of absence or a rehnqulshment in con-
nection with an entry made prior to July 1, 1908, be filed, or such
an entry be eanceled, the pending entry Wlll be given the next cur-
rent serial number and a notation as to the application for leave of
'~ absence, relinquishment, or cancellatlon, will e made in the Serial

Number Register.
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13. The only exception to this rule of giving new. serial numbers
to entries initiated prior to July 1, 1908, will be when the first paper
you receive is the patent or a notice of issuance of patent thereon.

“In such case a-new serial number will NOT be given the old entry. -

14, In this way all cases pending prior to July 1, 1908, bearing old .
numbers, will gradually be given the new serial numbers, and filing
under two' systems of numbermg will not be necessary.

‘15, When the register sends in the monthly * Schedule of Semal
Numbers * hereinafter referred to, he will make notations in the
Remarks column, of the old number by Whlch the apphcatlon, entry,
proof, etc., was 1dent1ﬁed ,

16. When you give an application, entry, proof etc., which was
made prior to July 1, 1908, a new serial number, make notatlon, on

- the proper record book Which you Kept prior to July 1, 1908, of the
‘new serial number given. it. It is .advisable to -make similar nota-
tion .of ‘the new serial number on the tract books at the same time
it is made on the old numerical record, such as the Homestead, Desert
Land, and Cash Registers. It is not necessary to copy the entire old
record in the serial number register, but the kind, name and address,
descrlptmn of the land, and all future notatlons (except.a contest
record) in regard thereto must be entered in the Serial Number
Register.. Such notations. as are required to be made in the tract
books will continue to be made there, as well as in the Serial Number
Register. All that is necessary to note on the old Record Books is
the new serial number, as “ 0567,” the “ 07 smmfymcr that it is the
* new-number. The date it is given that number is determined from
the Sérial Number Register, which bears the date of the first nota-
tion made under the new number.

17. In all notices to be served, posted or pubhshed n connectlon
with applications, entries, ete., made prior to July 1, 1908, you MUST
include both the old and the' new numbers, as follows: “ Homestead
Entry, No. 4137 (Serial Number 056) ?  All notices served, posted,
or published, and all notations made in connection with any declara-
tion, application, entry, proof, etc., filed or initiated on July 1, 1908,
or thereafter, will of course refer to only the new serial number
which was given the initial paper, as that will be the only number
given it for identification. In all notices to be served, posted, or pub- -
lished, the KIND of application, entry, etc., must also appear. In all
correspondence with the General Land Oﬂice, AFTER the serial num-
_bers have been reported each month, it will be sufficient to identify
the case by giving the serial number only. This MUST always be
given. »

18. Notations of all letters received from, or written to, the Gen-
eral Land Office or elsewhere, all papers filed or 1ssued and all actions
- 53566—voL 3(—08——1
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taken (except a contest record), which relate in any manner to an ap-
plication, entry, selection, proof, etc., will be made in the Serial Num-
ber Register, under the number given to the application, prooi, etc.,
to which it relates. This notation should always include the date,

_and be as brief as possible—merely sufficient to identify the letter,
paper, or action. ' '

19. All rejected applications, proofs, etc., whether appealed or not,
and all yearly proofs in Desert Land Entries, Relinquishments, Ap-
plications for sale of Isolated Tracts, Right of Way Applications, and
other papers hereinafter listed as to be reported monthly by classified

schedules of serlal numbers, w111 be sent up monthly, without a letter
of transmittal.

ay

ALPHABETICAL INDEX.

b R . .
e e _ ) ,
Tt {1‘2 20, The alphabetical index will be a card index. A separate card

must be made for each person and must contairi the name and address
=, and the number and kind of the apphcatlon, entry, etc., as follows:

CEAWFO@, SaMuen H,
148 Pine St,
) " The Dalles, Oregon.
05 Hd. . o :

21, The same card should be used to rote the number and kind_of
all applications, entries, etc., made by the same person, as follows: "

" CEAWFORD, SAMUEL H.,
"148 Pine- St
The Dalles, Oregon.
05 Hd.
0467 -T. and 8.
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22. Cards will be made for all applicants, entrymen, pufchasers,
selectors, etc.,- whose papers were filed prior to July 1, 1908, WHEN
: thelr cases are given new serial numbers. :

RE CEIPTS.

23, Receivers of public moneys W111 use byt the one form of Receipt

Blank (4-131, new form) for all moneys collectible by them, and for
- all certificates of deposit on account of surveys, military bounty land
warrants, certificates of location, etc., which, under any act of Con-
gress, may be received as cash in payment for lands. When the war-
-rants or certificates of location are not tendered as cash, you will =~
issue receipt only for the fees paid in connection with the “locating ”
thereof. The various forms of Receipt Blanks heretofore in use, in-

the shape of separate blanks or embodied in the homestead applica- '«

tion or other papers, will be discontinued.

24. Receivers of public moneys may accept only CASH or CUR-
RENCY. United States Postal Money Orders, however, may be
received and accounted for as cash when they are made payable to the
order of receivers of public moneys by the post-office where they are -
issued, and drawn on the post -office where the receiver is located.
Reeelvers must not accept, or issue receipts for, money tendered in
any other form. . '

25. Receivers must issue receipts for the full amount of money ten-,
dered and retained AT THE TIME THE MONEY IS TEN-
DERED.

26. Any amount recewed in excess of leoal requirements, if deter-
mined before receipt issues, MUST BE IMMEDIATELY RE--"
. TURNED with the receipt which issues for the amount retained.
If determined after receipt issues and before it is APPLIED (earned)
and deposited to the credit of the Treasurer of the United States, it
should be returned in the manner hereinafter indicated for the return
of moneys for which' receipts-have issued.

27. Receivers-of public moneys must not have any money in their
custody or-control, BEYOND THE. DAY OF ITS RECEIPT for
which rece1pts have not issued. .

28. The issuance of a receipt by a receiver of pubhc moneys does
not mean that the appllcatmn, entry, proof, etc., in connection with
which it-is issued, is allowed or approved, or will be allowed or
approved. It merely means that he has received the money and that
it is in his custody or control until it is applied or returned, :

29. If, after a receipt has been issued, the application, entry, proof,
etc., with which the money. was tendered can not be allowed or ap-
_proved, or the transcripts of records, plats, etc., can not be made, you
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will notify the party to whom the receipt issued, and, with this noti-
fication, the money tendered must be returned in the following way:

By your official check as receiver of public moneys, with notation
on the check showing the number of the receipt which you issued for
the money which you return.

30. It is not necessary that the recelpt issued by you be surrendered
before you return the money nor after you return the money.
Your possession of a receipt issued by you will not be accepted as
evidence that you have returned the money. The following will
be accepted, and relieve you of further accountability theérefor:

Your official check as receiver of pubhc moneys, Wlth notatlon
thereon of your receipt number,

81, If, after a receipt has issued, the apphoatmn, entry, proof, etc.,
CAN be allowed or approved, no further receipt for the money paid
in connection therewith will be issued ; but notice of such allowance
or approval will be given the person to whom the receipt issued.
Such notations as “Application not yet allowed ” or “ Certificate not
yet issued ” are not necessary on the receipts nor the abstracts.s ,

-32. A.press copy. of each receipt issued must be made before the °
receipt is- delivered. _

33. All receipts must be press- cop1ed in the books provided f01 that
purpose until further advised. Leave as much blank space, at the
. top and left edge of the sheet, as possible. -

34, Press copies of receipts must always be kept together, in con-
secutive, numerical order, by receipt numbers.

385. A record of each receipt issued must be made, in consecutive,
numerical order, in the' “ Daily . Record of Receipts” before the.
receipt is delivered.

36. Receipts must be issued in consecutwe, numerlcal order. KEach
receiver must use the lowest numbered receipt furnished him, first.

37. Any receipt blank that is mutilated or spoiled in any manner
should be marked plainly across its face “ CANCELED ” and be
placed in proper numerical order with the press copies. The num-
bers of all CANCELED receipts must be noted in their proper con-
secutive order in the “ Daily Record of Receipts,” with a notation
.on the same line, “ Canceled.” ’

38, At the end of each month, when ready to transmit the monthly
" returns and accounts, cut out from the press-copy books copies of all

receipts issued during the month and forward them with the “ Sched-
ule of Receipts Issued.” ’

39. Receivers must account for the total amount of money received
by them, as shown by the total of the receipts issued, in one of the
Eollo“ ing Ways .

dSee page 60.
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(@) By depositing’it to the credit of the Treasurer of the United
. States. :

(b) By returning it to the person to-whom recelpt issued.

(¢) By having it deposited in the designated depos1tar1es to their
official credit as “ receiver of public moneys;” or,

(d) By having it on hand in their offices.

40. Receipts must always show the serial’ number of the apphca-,
t10n, entry, etc., in connection with which they are issued.

41, There will of course, be no serial number on receipts issued
for moneys rece1ved for transcripts of records, plats, sales of Govern-
ment property, ete.

42. All application, entry proof, or other papers with which money
is required- to be tendered miust bear a notation of the number of the
receipt which issued for the money. This receipt-number notation
should appear immediately below the serial number of the appllca-,
tion, entry, proof, certificate, etc., as follows:

“T. 8. Land Office : No. 056,
Recelpt No. 178567 - -

43, Receipts must also show a full description of the land involved,
except such as are issued for contest fees, transeripts of records, plats,
ete., and selection. lists, mineral entries, ete., which require a metes-
and-bounds or other lengthy description of the land. In such cases
the serial number and the survey number, if there be any, 1s sufficient.

44, A separate rece1pt is not necessary for any “excess” payments
required. The excess payment can be noted on the same receipt that
issues for the normal payment, provided it is paid at the same time.
If an excess payment or additional payment is made subsequently,
separate recelpt will then issue. -

RECORDS AND ACCOUNTS OF RECEIVERS OF PUBLIC MONEYS

45. Regulations as to the depositing of moneys are not under these
instructions, changed in any manner.
~ 46. All moeneys should be deposmed to yourofficial credit as receiver
of public moneys until they are “applied ” (earned) or “ returned.”

47. All moneys, as soon as they are APPLIED, must be
deposited to the credit of the Treasurer of the United States under
such regulations as are in effect.

48. When any item is to be APPLIED (ea,rned), carry it to the
proper classified Abstract of Collections, and note the date it is
APPLIED in the « Daﬂy Record of Receipts ” in the column pro-

© vided therefor.

49. All déposits to the credit, of the Treasurer of the. Umted States
should be immediately posted on the “Abstract of Treasury Deposits.”
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~ 50. When any item which you have previously reported in your

monthly “Abstract of Unearned Fees RECEIVED?” is applied-
(earned), carry it to the proper Abstract of Collections. Note the
date “applied ” in your “ Daily Record of Receipts,” and place a
check mark after the item on the Abstract (of Unearned Fees and
Other Trust Funds RECEIVED) for the month in which you first
reported it.

- 81, If it is an item which you received prior to July 1,1908, and

for which you have not issued any old fomn of official receipt, issue
~ the new receipt therefor, under the date it is APPLIED (earned).’
Make full notation of this receipt in the “ Daily Record of Receipts ”:
in RED INK. Also make proper notation on your old record of
“ Unearned Fees and Unofficial Moneys RECEIVED.”. If it is an
item received in connection with any application, entry, proof, etc.,
received at your office before July 1, 1908, such application, entry,
proof, etc., will, of course, be given a new serial number, as herein-
before explalned

52. ‘When any item is to be returned, carry it to the “Abstract of
Unearned Feesand Other Trust Funds, APPLIED or RETURNED.”
Note the date of its return in the Daﬂy Record of Recelpts ” in the
column prov1ded therefor, '

53. If it is an item received prior to July 1, 1908, no rece1pt will
issue therefor, if the ENTIRE amount is returned If a portion is
retained, issue receipt for such portion, and make full notation of the
receipt issued in the “ Daily Record of Receipts,” in RED INK.
54, At the end of each month copy from the “ Daily Record of:
Receipts ” to the “Abstract of Unearned Fees and Other Trust Funds
RECEIVED ” all items (omitting those in red ink) received during
the month which have neither been applied nor returned during the
‘month, and all items which have been both received and returned -
dm"mg the monith. Check them off in the column provided for that
purpose as. they are copied. _

55. The monthly “Abstract ‘of Unearned Fees and Other Trust
Funds RECEIVED ” will, therefore, show all moneys received but
not APPLIED (earned) durmg the month for which the abstract
is rendered.

56. The monthly “Abstract of Unearned Fees APPLIED or
RETURNED ” will show only such moneys as were received in any
month préor to the month they are applied, and those returned which
were recetved during any prior month and during the month for

~which the abstract is rendered. _

57. All items entered in the “ Daily Record of Receipts” which
do not show a date APPLIED or RETURNED are “ unearned fees
and other trust funds” on hand.
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58. You should not copy any items from the “ Daily Record of

Receipts ” to the “Abstract of Unearned Fees and Other Trust FundS'

RECEIVED ” until the end of each month.
59. Receivers will prepare and forward to the General Land Oﬂice
as soon as possible after July 1, 1908, an itemized list (on new Form

4-103) of unearned fees and other trust funds in their custody or

control at the eloge of business June 30, 1908.

- 60. Such lists will no longer be requlred at the end of each calendar

year, but only when called for by the. Commlssmner of the Greneral

Land Office or other proper authorlty

.- 61. You should make this list in duplicate and place the duphcate
copy in the binder containing the ¢ Daily Récord of Receipts.”

62. Receivers will keep record of, and render, in duplicate, with

the monthly accounts, separate. abstracts for each of the following

classes of collections:
Abstract of collectlons on:

(New Form) ~

4-105a.. HOMESTEAD Declaratory Statements
HOMESTEAD Entries (Original).
HOMESTEAD Entries (Final).
HOMESTEAD Entries (Soldiers’ Additional).
HOMESTEAD Entries (Original) under Reclamation act (32 Stats

- 388). )
HOMESTEAD Entmes (Final) under Reclamatlon act (32 Stats 388)

HOMESTEAD Entries, on ______ Indian Lands

Reservoir Declaratory’ Statements .
Coal Declaratory Statements.
Military Bounty Tand Warrant Locanons
Serip ...
Locations __... .
Mineral Applications.
Adverse Mineral Claims,
Railroad Selections.

) State Selections. - . o -

4-105. Timber and Stone Entries. ' o P

o Commuted Homesteads. ’ -
Dxcesses.
Desert Land Entries (Original).
Desert Land Entries (Final).
Mineral Entries.
Public Sales.
Private Sales.
Coal Land Entries. R
Installment payments on.____ Indian Lands.
Sales of Town sites.

- Sales of Town Lots.
: Sales of Reclamation Town sites. :
4-105b. Reclamation Water-Right Charges -(Submit in TRIPLICATE)
4-146. TFees for Reducing Testlmony to Wmtmg, Transenptb of Recoxds
Plats, etc. :
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(New Form)
4-14G a. Collectmns and Expenditures f01 reducmg Testlmony to ertmg m

. Contest Cases.

4-103. Abstract of Unearned Fées and other TRUST I‘UNDS RECEIVED.
4-103 a. Abstract of Unearned TFees and other Trust Funds, APPLIED or
: RETURNED:. o

4-106. Abstract of Treasury Deposits (To be Submitted in TRIPLICATE
from “ Reclamation ” States and Territories).
4—106 a. Abstract of Certificites of Deposits on account of Surveys Military
) Bounty Land Warrants, Scnp, and Certificates of Location, Re-
ceived as Cash.
4-157.  Recapitulation of Collections.
4-104a. Monthly Aeccount Current.
4-104a. Quarterly Accoeunt Current.
4-115a. “,Sc‘hedule of Iteceipts Issued” (fo be prepared at the end of edach
inoiith, covering, in numerical, consecutive order, only the date,
iumbers, and such “ Remarks” 4§ may be necessary).
63. If no collections are made during the month, under a class indi-
cated do not forward blanks marked “ No business.”
64. Returns will be made MONTHLY, and accounts will be sub-
mitted both MONTHLY and QUARTERLY.
65. The Weekly Report (Form 4-120) will be discontinued.
66. A monthly account for the Iast month of each quarter is not
required.
67. The description of the land involved will no longer be required
in the abstracts forwarded with the returns and accounts. .
68. All monthly abstracts and quarterly recapitulations and Quar-
*‘terly Accounts Current MUST be submitted in DUPLICATE.
- 69. MONTHLY accotints need not be submitted in duplicate.
70. A recapitulation for each month will be required.
71. MONTHLY recapitulations need not bé submitted in duplicate.
72. QUARTERLY recapitulations MUST be submitted in dupli-
cate. : : ' :
73. The new forms of abstracts are arranged for copying on the
ordinary size typewriting machines and the DUPLICATE copies
required may be made by the use of carbon paper at the sate time the
" original is made. Both the original and carbon copies must be clear
and distinct. Mark tbe carbon copy “ DUPLICATE.” Do not

mark the original copy * Original.”

74. QUARTERLY ABSTRACTS WILL BE DISCONTINUED.

75. On the abstract for the last month of each quarter carry the
totals for the two previous months of the quarter, as follows:

Tétal for month of July L. el $1, 400.00

Total for month of August_____ . ______ : None. -

Total for month of Septewber_________._____- - .o 2,780. 00
Total for the qualtel_-_ e 4,180. 00

Carry this total for the quarter to the Quarterly Recapltulatlon and
’ thence to the Quarterly Account Current.

4

e
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76. Receivers’ accounts must be transmitted I‘LAT not iolded
and arranged in the following order:.

(@) Press copies of receipts (arrarged in consecutive, numerical order, ac-
companied by the “ Schedule of Receipts Issued ). :

(b) Abstracts of collections (in the order in whieh ~they appear on the re-
capitulation). .

(¢) Recapitulation. ) )

(@) Abstract of Treasury deposits. ) :

(e) Abstract of certificates of deposit on aceount of surveys, scrip, ete., re-
ceived as cash.

(f) Account current.

77. Arrange the duplicate copies hkew1se

78. Do not staple account blanks or press copies of recelpts

79. All applicaiion and entry papers and all abstracts and accounts,
with the monthly returns, must be transmitted FLAT, not folded.
It is not necessary to brief the duplicate copies of abstracts and ac-

“counts. The originals MUST be briefed.

80. Application or entry papers, with the monthly returns; must
be transmitted FLAT, in a separate package or packages from the
receiver’s accounts. The schedule of serial numbers and the classi-

‘fied schedules of serial numbers must accompany the apphcatlon or

entry papers.
81. Arrange all apphcatlon and entry papers subinitted Wlth your .

‘monthly returns numerically, without regard to the kmd or class of
- application or entry. ’

82. All papers belonging to the same apphcatlon entry, proof, ete.,
EXCEPT THE PRESS COPIES OF RECEIPTS, sent with your
monthly returns, must be fastened together with the stapling machine
provided therefor. (Adjust guide on machine so that papers will
be fastened not more than one-fourth inch from the top.) All papers
must be fastened at the top, in'the center. Do not use more than one -

83. Arrange the papers in each case accordmg to their dates, with

" the latest dated, or issued, paper on the bottom. Arrange papers

with the top and left edges even..

84. Application and entry papers: need not hereafter be brlefed
The date of filing may be noted in the upper LEFT-hand corner.

85. The serial and receipt numbers must always appear on ‘the
upper RIGHT-hand corner.

86. Registers will submit, in duphcate, with monthly returns (on

‘Form 4-115, new)

1. A “ schedule of serlal numbers il (all numbers to be entered in consecutive

" numerical order), covering all classes of applieations and entries.

2. Separate schedules of serial numbers, covering in numerical order the fol-
lowing classes of papers:
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(a) Applications, entries, etc., made prior to July 1, 1908, which have been
given the new serial numbers during the month.

{b) Rejected applications, proofs, etc. (all c]asses to be entered in numerical
order on the same schedule). '

(¢) Applications.to make second homestead entries, :

(d) Applications to make second homestead entries under the Reclamation
Act. -

(e) Apphcatlons to mahe second desert- land entrles

-(f) Desert-land yearly proofs. N

(9) Applications for sale of isolated tracts. :

(k) Relinguishments, including, in numerical order, all classes of apphca-
tions, entries, etc.,, on the same schedule. ;

(¢) Indian allotment applications.

(¥) Right of way applications.

(?) Homestead entries—forest. .

(m) Applications to amend entries. "

(n) Applications for leaves of absence.

. 87 The following old forms of blanks and records will be discon-

tinued on July 1, 1908. Returns and accounts, however, for the
month and quarter ending June 30, 1908, will be made on these old
forms:

’ 4-023 Abstract of land sold under the cash system.

- 025 declaratory statements.
026 locations, act of March 8, 1855.
027 : locations, act of March 22, 1852.
028 . locations, act of September 28, 1850.
029 locations, act of February 11, 1847.
030 ‘ locations, agricultural college serip.
031 eniries under homestead laws.
032 final certificates, homestead laws:
034 entries under desert-land laws,
036 - - applications under mining laws.
037 . entries, mining laws,
038 adverse claims, mining laws,
040 final certificates, desert land.
041 . " locations, scrip, act of June 22, 1860.
043 - " - monthly return of locations, Sioux half-breed.
044 - monthly return of locations, Chippewa half-breed.
048 . locations with scrip, act of June 2, 1858.
056 Indian allotments, act of February 7, 1887.
710 Record of Commlssxoners letters received. . -
738 cancellations. )
47 : applications to make proof
767 - patents delivered.
796 - abstracts of certificates of location, act of June 22, 1860,
942 Register of abstract of land sold. ' .
943 abstract of declaratory statements.
947 abstract of locations, act of March 3 1855
248 abstract of locations, agrlcultural college scrip.

953 Record of quarterly accounts.
954b quarterly contest account..
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955 Record of fee statements.

956 monthly aceounts. -

958 Register of homestead entries.

961 final homestead certificates.

962 timber culture entries. ‘

963 timber culture receipts.

965 ) . " final certificates, desert lands.
29867 0 ¢ e oy abstractiof ‘desert land:-entries.
96T - " entries, settler’s relief.

- 968 : adverse mineral entries. .

969 ' mineral entries. :

970 * mineral applications.

972 - timber culture certificates..

976a - Indian allotment applications.

977 Record of daily cash receipts and balances.
984 . Register .of receipts for annual payments____under reclamatlon act (32

Stats., 388).
986 B .~ monthly detailed statement ‘of ‘unearned fees and unofficial
moneys. -
987 quarterly dlsbursmg account of unearned fees and unoﬁicxal‘
' moneys. .
998 testimony, ete., fees.

4-541 Detailed statement of unearned.fees, monthly.
541a Detailed statement of unearned fees, on hand.

. 4-103 Abstract, quarterly, of unearned fees and unofficial money, recelved
103a : quarterly, unearned ‘Fees and unofficial money, dlsbursed
108b Adcount, quarterly, contest. : - :
104a Account current, consolidated quarterly as receiver of pubhe moneys
105 - Account current, monthly.

106 Abstract, quarterly, collections.
106a Abstract of deposits, scrip, and warrants.
119 Fee statement, monthly.
120 Weekly report.
146 Detailed account of fees received for reducmg testlmony to ertmg, ete -
157 Recapitulation. - .
- 4-123 RECHIPT, soldier’s declaratory statement.

131 for moneys, cash system.

134 *  for money, m111ta1y bounty land warrant.

136 - for money paid for excess of area, agricultural college serip.”
138 (duplicate) for:fees under the homestead laws.- '
189 for money paid for excess of area, homestead laws.

140 - (final) homestead.

140a- (installment) homestead :

142a . Dublic timber sale, act of March 3, 1891 or June 4 1897

143 receiver's final, desert land laws.

145 " mining laws.

145a coal land. - )

148 (final) timber culture.

151 . for location fees, military bounty land warrant.
154b receipt for money, cash system, act of March 3, 1877 and De-

cember 16, 1878—Hot Springs, Ark.
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186 RECEIPT, water-right application, Reclamation Act, '

536 ) for moneys, declaratory ‘statement.

601 reservoir declaratory statetnent recelpt
653 - mineral application.

654 ’ mineral adverse claim.

4—399 Letters for transmission of annual proof on desert-land entry.

8. These old forms and records are replaced by the Serial
+Register (4-051), the new form of Receipt (4-131), and t :
forms indicated under paragraphs 62 and 86 herein. ' "_
89, Receivers will make record copies of their recapltulatmns“ and
monthly and quarterly accounts, and place them in the binder con-
taining the classified abstracts of collectlons -
Approved June 10, 1908:

mber
new.

Frep Dexwerr,
Commissioner. .

A NOTICE OF ALLOWANCE-OR APPROVAL OF APPLICATIONS, ENTRIES,
PROOF¥S, ETC. )

INSTRUCTIONS

DEPART‘VIENT OF THE INTERIOR
R GeNeraL Laxp OrFICE,
o Washmgton D. 0., August 7, 1908.

REecisTers aND RECEIVERS,
United States L(md Offices. o

Sirs: Referring to paragraph 31 mrcular of June 10*.« 1908 (87

L. D., 52), as follows: .

If, affer a receipt has issued, the application, entry, proof, etc., can be allowedv.
or-approved, no further receipt for the money paid in connection therewith wili
be issued ; but notice of such allowance or approval will be given the person to
whom the receipt issued. - Such notations as “Application not yet allowed” ol
e Certmcate not yet issued ” are not necessary on the receipts nor the abstmets

The “notice ” in the case of an original application or entry will
be a short form-letter, a supply of which will be forwarded to you in
the near future. Until same are received, a short form of notice will
be prepared by you and furnished to apphcants

The “notice ” in the case of a final entry will be a duplicate of the
‘register’s certificate, which will be prepared and promptly delivered

- to entrymen at the same time the origiral is issued. The duplicate
copy must be plainly marked across its face “ Duplicate.”

Very respectfully, ,
‘ Frip DexNNETT,

g : Commissioner.
Approved.: . .
Frank Prerce, -
Acting Secretary.



. DECISIONS RELATING TO THE PUBLIC LANDS. 61

"CHIPPEWA AGRICULTURAL LANDS—ACTS JANUARY 14, 1889, JUNERT,

1902, MAY 23, 1908.

INsTRUCTIONS.

DEPARTMENT OF THE INTE,RIO_R,
. Gengrar Lanp OrFicr,. ;.
 Washington, D. C., July 23, 1908.

RecisTers anp RECEIVERS,
Cass Lake, and Duluth, Minnesota.

GeNTLEMEN: 1.1 inclose herewith a schedule contammg 46,296.31

acres of lands within the former Chippewa. of the Mississippi, Winni-

bigoshish, Leech Lalke, Cass Lake, Fond du Lac, and Red Lake Indian
© reservations, being Chippewa lands ceded under the act of January

14, 1889 (25 Stat., 642). The schedule includes 8,341.72 acres in the

former Lieech Lake reservation, classified as “ agricultural ” under

said act of January 14, 1889; 18,924.87 acres of “ agricultural ” lands

~ _selected and reserved for further selection by the Forester, Depart-

ment of Agriculture, under the act of June 27, 1902 (32 Stat., 400),
but opened to settlement and entry by virtue of section 4 of the act of

May 23, 1908 (Public—No. 137) ; and 28,959.72 acres of “ cut over ”

lands, or lands from which the timber has all been cut and removed,
which lands are opened to homestead entry and settlement under said

-acts of June 27,-1902, and of May 23, 1908.

2. Section 4 of sald act of May 23, 1908, declares that the lands in

_the Winnibigoshish, Cass Lake, Chippewa of the Mississippi, or Leech

Lake Indian reservations; not included in the national forest created

\thereby, are open to homestead settlement, and that as fast as the
“timber is removed from timber land on any of said reservations, not
- included in the natmnal forest it shall be open to homestead settle-

ment,

The schedule includes lands in the Fond du Lac and Red Lake
reservations, As to these lands the instructions heretofore gwen by
the Department apply, and they are not subject to settlement prior to
the hour they are formally opened to entry.. All persons who go
upon any of the lands in said Fond du Lac and Red Lake reservations

* from which the timber has beén cut and removed under said act of

June 27, 1902, with a view to settlement thereon, prior to the hour the
lands are formally opened to settlement and entry, will be considered
and dealt with as trespassers, and preference will be given the prior
legal applicant, notwithstanding such unlawful settlement. -

3. The lands are to be disposed of to actual settlers only, under the
provisions of the homestead law, as provided in section 6 of said act
of January 14, 1889, a copy of which is hereto attached, and under the
laws apphcable to town sites, as prov1ded by act of February 9, 1903
(32 Stat., 820)
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4. The hour of 9 A. M, September 15, 1908, has been fixed upon as:

the time on and after which these lands will be opened to entry.. -

5. Notices for publication, as required by statute, have been. for-
warded to the newspapers in which they are to be published. You
will post a- copy of said notice in your office.

6. Apphcants for these lands must possess the necessary qualifica-
tions required in the case of ordinary homestead entries.

7. Each settler is required, by the act of January 14, 1889, to pay
for the lands settled upon the sum of $1.25 for each acre, such pay-
ment to be made in five equal annual installments. The five annual
payments must be paid at the end of the first, second, third, fourth,
- and fifth years, respectively, from the date of the homestead entry.
8. The usual fee and commissions must be paid at the time of
_orlgmal entry and when the commutation or final payment and proof
-are made, but you will not, collect any. payment for lands in excess
of 160 acres embraced in one entry when the original entry is allowed,
as the payment for such excess area will be included in the whole
“amount required to be paid.in installments. See instructions of
August 17, 1901 (31 L: D., 72), and September 6,1901 (31 L. D., 106)-
" 9.-Under section 8 of the act_of May 20, 1908 (Pubhc—No 125),
entrymen for lands in-the former Red Lake reservation will be re-

quired to pay a drainage charge of three cents per acre. In all

“entries made for the lands you will note on the application and re-
ceipt the following: “ Subject to act of May 20, 1908.”

~ 10. A person who has heretofore made a homestead entry may
make a second entry for 160 acres of theselands, where the same is
authorized by the laws and regulations applicable to the public lands
‘of the United States: See the acts of February 8, 1908 (Public—
No. 18), June 5, 1900 (31 Stat., 267), and. May 22 1902 (32 Stat.,
203), and the cn'cular of 1nstruct10ns of February 29 1908-(36 L. D,
291).

Additional homestead entrles for_so much land as, added to the-

quantlty previously entered ‘'shall not exceed 160 acres, are provided
for in the acts of March 2 1889 (25 Stat., 854), and April 28, 1904
(38 Stat., 527). See the elrcular of 1nstruct10ns of July 27, 1907
(36 L. D. 46)
- In the consnieratlon of- apphcatlons to make second and add1t10na1
homestead entries for these lands you will be governed by smd instruc-
_tlons .

"11. By act of February 9, 1903 (32 Stat 820), chapter 8, title 32,
‘of the Revised Statutes of the United States entitled, “ Reservatlon

and sale of town sites on public lands,” was extended to and declared

to be applicable to ceded Indian lands within the State of Minnesota.
The general town-site circular of June- 12, 1903 (82 L. D., 156), will
X a,pply to applications made under said act.
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12. The right of way of the Northern Pacific Railway Company
extends across the Fond du Lac reservation in T. 48 N., Rs. 17,'18,:
and 19 W., and the disposal of the followmg tracts is sub]ect to sald
right of Way, viz: SW. } SW. 4, Sec. 5, SE. £ SE. 1, Sec. 6, T. 48 N,
R. 17 W.N. { SW. } Sec I, NW. 1 SE 1, N 3 SW. 4, Sec. 2, NW. 71-
SW. 1, See. 3, T. 48 N., R. 18 W. Therefore, in allowing entries for
any of said tracts you will note on the original entry papers that it is
subject to the right of way of the Northern Pacific Railway Com-
pany, and you will alsc make a similar note on the ﬁnal entry papers
when the same are issued. :

18. The disposal of the following lands is subject to the right of .
the United States to construct and maintain dams for thé purpose of
" creating reservoirs in aid- of navigation, as provided in the act of
- June 7, 1897 (30 Stat., 67), viz: W. 3 lot 9, lot 10, Sec. 4; T. 141 N.,
R. 27 W.; all of the lands in the schedule described as being in TS
142 and 143 N., Rs. 27,28, and 29 W.; lot 9, Sec. 31, T. 148 N.,

28 W.; lotl Sec 4, lot7 E 3 lot 8, Sec 6; 10ts5 6, Sec 8, T. 141N
R. 29 W all the lands_m Secs. 2 andS T. 141 N. R 30W descrlbed
in the schedule’except lot 7, Sec. 3; all the lands n the schedule de-
scribed ‘as being in Secs. 27, 28 (except W.18SE. } NVV LS. 1 8SW. ¢
and SW. 1 SE. 1), NE.  NE. 1, Sec. 29, NE. 1 NE 1, Sec. 33 S. 1
NW. £, NW. 1 SW. 1, Sec 34, all in T. 14:2 N, R 30 W.; lot 4, SW.
1 NW. 4, N. 1 SW. L, SE. 1 SW. 1, Sec. 3; Secs. 4 .5, 6, 7, so far as
described in the schedule; SE. £ SW. 1, Sec. 8, lot 1, Sec. 103 all of
Secs. 16,17, 18, described in the schedule, all in T. 146 N., R. 30 W.;
lots 1, 2, 8, Sec. 19; lots 8, 8, Sec. 31; lots 2, 8, Sec. 82; lots 2, 3, 4,
Sec. 83, T. 147 N, R. 30; lots 2, 4, 5, 6, 7, SW. £ NE. {, Sec. 11, T..
141 N., R. 81 W.; S. § lot 2, lot '8, Sec. 25; lot 1, Sec. 36, T 142 N.,
R 31 W.; all of Secs. 2,8, and 4, described in the schedule; lot 2, Sec.

; lot 1, See 95 lot B, Sec 33; aﬂ in T. 143 N, R: 31 W.; lot2 W 3
E_‘—}, Sec 15; lotsl 3, W. },NW L N. L SW. L, SW. 1SVV , Sec. 16
so much of Secs. 21,.22, 23, 26, 27,28, 82, 33,34, 35 ag 18 deseribed in
the schedule, all in T. 144 N., R. 81 W.; SE NE 1, Sec. 28, T. 145
‘N, R. 31 W_; lot 1, Sec. 13 10t4 Sec. 7 101:1 Sec. 12; lots 6, 7, Sec.
13; lots 2, 4, Sec 18; lot 2 Sec. 22 E. 1 1ot 3 Sec. 28 T. 146 N R.
31 W.; lot 5, Sec. 13; lot 6, Sec. 15; lot 7, NW. 1 SE. %-, SE. 1 SE. 1,
Sec. 19 lot 9; SW. £ SW. 1, Sec. 20; lot 7, SW. 1 SE. 1, Sec. 21; NE.
1 \TE 1, Sec. 22; SW 1 NE. 1, N. —12- SE. £, W. 1 SW. 1, N. 1 SE. 1
SW Sec 23; lots 1, 2 '8, 4, SE. 1 NW. 1, Sec. 24; all of Secs. 25
to 34, 1nclu51ve, descrlbed in the echedule, all in T, 147 N, R 31 W

lot 1, Sec. 25, T. 146 N., R. 32 W. o
- Very respectfully, : . .S. V.. .ProupriT;
S : Acting Commiissioner.
Approved: : ‘ :
" Frang Pierce, .
First Assistant Secretary.
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(Sec. 6, Act of January 14, 1889, 25 Stat., 642.)
AN ACT for the relief and civilization of the ChlppLWﬂ. Indlans in the State of Minnesota,

Sec. 6. That when any of the agricultural lands on said reservation not ‘al-
lotted under this act nor reserved for the future use of said Indians have been
surveyed, the Secretary of the Interior shall give thirty days’ notice through at
least one newspaper published at Saint Paul and Crookston, in the State of
Minnesota, and at the expiration of thirty days the said agricultural lands so
surveyed shall be disposed of by the United States, to actual settlers only, under
the provisions of the homestead law: Provided, That each seitler under and
in accordance with the provisions of said homestead laws shall pay to the
United States for the land so taken by him the sum of one dollar and twenty-
five cents for each and every acre, in five equal payments, and shall be entitled
to 4 .patent therefor only at the expiration of five years from the' date of entry,
according to said homestead laws, and after the full payment of said one dollar
and twenty-five cents per acre therefor, and due proof of occupancy for said
period of five years and any conveyance of said lands so taken as a home-
stead, or any contract t011ching the same, prior to the date of final entry, shall
be null and void: Provided, That nothing in this act shall be held to authorize
the sale or other disposal under its provision of any tract upon which there
is a subsisting valid preemption or homestead entry, but any such-entry shall
be proceeded with under the regulations and decisions in force at the date of
its allowance, and, if found regular and valid, patents shall issue thereon:
Provided, That any person who has not heretofore had the benefit of the home-
_stead or preemption law, and who has failed, from any cause, to perfect the
title to a tract of land heretofore entered by him under either of said laws, -
may make a second homestead entry under the provisions of this act.

(Act of June 27, 1902, 32 Stat., 400.)

“AN. ACT to amend an act entitled “An act for the relief and civilization of the Chip-
pewa. Indians in the State of Minnesota,” approved January fourteenth eighteen hun-
dred and eighty-nine. -

] £ * L% * ® N ES
After the merchantable pine timber on any tract, subdivision, or lot shall
have been removed, such tract, subdivision, or lot shall, except on the forestry
lands aforesaid, for the purposes of this act; be classed and treated as agri-

‘cultural lands, and shall be opened to homestead entry in accordance with the

provisions ‘of this act,

(Sec. 4, Act of May 23, 1908, Public—No. 137.)

AN ACT amending the act of January fourtecnth eighteen hundred and eighty-nine, and
acts amendatory thereof, and for other purposes. -

Sgc. 4. That all land in any of <a1d reservations, the Wmmblgoshlsh Indian

reservation, Cass Lake Indian reservation, Chippewas of the Mississippi reser-

" vation, or Leech Lake Indian reservation not included in the National Forest

hereby created as above‘described, heretofore classified or designated as agri-

" cultural lands, is hereby declared to be open to homestead settlement; and any

of said land which has been classified as timber land shall be open to home-

stead settlement ‘as soon and .as fast as the timber is removed therefrom, in

conformity with the homestead law, except that none of said lands shall be
.disposed of except on payment of one dollar and twenty-five cents per acre.

[Schedule omitted.]



DECISIONS RELATINGVTO THE. PUBLIC LANDS., t 65

APPLICA.TIOV—(,ONFLICT WITH RAILROAD SELECTION—OFFERED
LAND--PRIVATE ENTRY

SCOFIELD ». OT'TERSON.

Where at the time of tendering his application to enter or locate land covered
by an unapproved railroad indemnity selection the applicant guestions the
validity of such selection, and procures its 'cance_llation, he does not there-
by acquire a preference right of entry, but is only entitled to have his ap-
plication determined on-its merits, and in .event it is properly rejected he
"can not set up a new and. mdependent right or claim to the pleJudlce of
‘intervening adverse rights. .

. Land once offered and subsequently segregated from the public domain by entry,

selection, withdrawal, etc., prior fo the passage of the act of March 2, 1889, )
thereby lost its status as offered land, and until_reoffered' is not subject to
private enfry; but the character of offered land at the date of the passage of
the act of March 2, 1889, and thereafter segiegated, is noét altered nor on
“that account taken out of the class of land subject to prlvate entry or
military bounty land warrant loeation.

Hirst Assistant Secretary Pierce to the Oommzsswnew of the General
(F.W.C.) - Land Office, July 23,1908. ~  (E. O P.)

~ June 29, 1907, the Department entertained motion for review in
_ the above-entitled case of its unreported decision of May 14, 1907,
affirming the action of your office and of the local officers rejecting the
application of Edward J. Scofield to locate military bounty land
‘warrant, No. 29,660, on the E. § NE. 1, SW. 1 NE. 1, Sec. 29, T. 128
N, R. 41 W, St C]oud land dlstrlct Mlnnesota The order enter-
-tammg said motlon having been comphed with, the record is now
‘before the Departmient for final consideration.

The rejection of Scofield’s application rested upon a finding that
one Tam Otterson was, at the date said application was presented,
maintaining such a settlement on:the land as entitled him to exercise
a preferred right of entry therefor under the homestead law.

The record discloses the commission of error on_ the part of the
-officers of the land department, due in the first instance to a mistake
as to the status of the land. June 19, 1896, Otterson tendered his
~ homestead application for the tracts described and: alleged, in sup-
port thereof, that his cultivation and improvement of the land were
worth $100. His application was rejected by the local officers, on the
ground that the land was within the twenty-mile indemnity limits of
the St. Paul & Pacific, St. Vincent extension, and had been located for =~
the benefit of the company October 28, 1873. On appeal your office
affirmed this action and found that the land had been patented.to
the railway company April 28, 1883. This decision was affirmed
by the Department August 28; 1900; and the case finally closed June
10, 1901. Not until after the ﬁhng of Scofield’s* apphcatlon, now

53566—voL 37—08——5
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under consideration, January 19, 1905, was the attention of your office
- called to the fact that the land had not been patented to the railway
company. ~ This error was set up by Scofield in his appeal from the
rejection of his application by the local officers. Thereupon, the.De-
partment, in accordance with the recommendation of your -office,
vacated the prior decisions rejecting Otterson’s homestead applica-
tion and remanded the case ¢ for further consideration and decision
'upon a correct statement of the facts bearing upon the tracts in- -
volved.” June 12, 1905, the railway company’s selection was held for
cancellation and, no appeal being taken, this -action became final
October 2, 1905, and the only matter remaining for determination -
“was with respect to the conflicting claims of Otterson and Scofield.
Your office directed the local officers to order a hearing to determine
whether -or not “ Otterson has continued to reside upon and improve
this land as a homestead settler,” and instructed that in such event he
“would appear to have a better right by reason of his homestead
application.” - From the testimony adduced at such hearing the local-
officers made the following findihg of fact, which in the opinion. of
the Department is warranted :
. It appears that Otterson commenced improving the land in 1897 and has cul-
" tivated portions of it ever since, having now about thirty-five acres under
cultivation. The testimony fails to show that Otterson had resided upon -the -
land except to stay over night at infrequent intervals untll February, 1905. His
father owns and resides upon an adjoining tract, and he appears to have
made his home with his father.
Otterson did not establish actual residence on the land until Feb-
ruary, 1905, subsequent to the tender of Scofield’s appllcatlon
It is at once apparent that the right of Scofield is not supported
by any superior or controlling equity. Otterson’s claim was at the
" time Scofield sought to make his location evidenced by such acts of
 possession as to put Scofield on notice.. It is insisted, however, that
Scofield, having been the first to call the attention of the land de-
partment to the defect in the claim of the railway company, thereby
gained a preferred right to enter the land. If by this counsel means.
to contend that Scofield acquired the same right that is recognized in
a successful contestant under the homestead law, his position is un-
teniable. The only right acquired by one who, at the time of making
application to enter- or locate land covered by an unapproved rail-
‘road indemnity selection, questlons the validity of such selection and
' 'procules its cancellation, is to have the partlcular claim he is as-
serting determined on its merits. But he gains no right to make
entry. or location within thirty days from the cancellation of the
railroad selection, and, in the évent the application presented at the
time he. attacked the unapproved selection is properly rejected, he
‘cannot set-up.any other right as against adverse claimants. : It follows -
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therefore that, if Scofield’s right under his attempted military bounty
land warrant location fails; the right of Otterson, based upon the
residence established by him in February, 1905, would prevail even
though the Department were to hold that his alleged settlement prior
thereto: was insufficientto defeat the location of:-Scefield. Counsel
for Otterson set up in opposition to the present motion:the claim that
the land in question is not subject to military bounty land warrant. .
location and directs the attention of the Department to the fact
that the land was never reoffered for sale after the revocation-of the
_withdrawal made on account of the railroad grant. Inquiry at your
office. establishes the truth of this allegation. The land was offered
in 1864 and was thereafter withdrawn, in 1869 and 1872, on account '
of the grant to the St. Paul and Sioux City Railway Company, and
this withdrawal was not revoked until May 22, 1890 (12 L. D., 541).
The order revoking said withdrawal provided that the lands 1ncluded
‘therein—

be restored to the public, domain and opened to settlement and entry in accord-.
ance with the rules heretofore established in similar cases.

" . The rules referred to are those established by departmental circular
of September 6, 1887 (6 L. D., 181), the last paragraph of which
expressly provides that “ Private cash entries of the lands restored
will not be allowed.” The land having been restored to entry in 1890,
subsequent to the passage of the act of March 2, 1889 (25 Stat., 854),
“and being at that time “ unoffered,” it could mever have thereafter
become subject to military bounty land warrant location (Julius A.
Barnes, 6 L. D., 522). Land onceé offered and later segregated from
the public domain by-entry, selection, withdrawal, etc., prior to the
passage of the act of March 2, 1889, supra, lost its status as offered
land, and until redffered ‘was not subject to private entry, though the
character of offered land at the date of the passage of the act of
March 2, 1889, supra, and thereafter segregated, is not-altered nor on
that account taken out of the class of land subject to private entry,
or military bounty land warrant location. The rule announced in
the cases of Victor H. Provensal (30 L. D.,616), J. L. Bradford (31

L. D, 132), and Charles P. Maginnis (31 L. D., 222), does not go

further {(Lawrence W. Simpson, 35 L. D., 399, 403) The land: in
guestion would: not have been subject to mlhtary bounty land war-
rant location under any departmental ruling made prior to the de-
. cision in the Simpson case, supra, or if that decision had never been .
. written. Neither can the attempted location by Scofield be accepted *
under the decision rendered in the case of Roy McDonald et ol. (86

L. D., 203), or section 12 of the act of May 29, 1908 (Public—160).

The locatlon of Scoﬁeld of the tracts in questlon cannot therefore be

allowed.
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As the testimony shows that.Otterson has established residence on
the land and as it is clear the claim he originally sought to initiate
by entry has never in fact been actually abandoned, the Department,
after the most careful consideration of the pending metion, is of
opinion the previous action taken by it should be adhered to and
Oftterson be allowed to perfect his homestead entry. »

- The motion for review is accordingly hereby dismissed. .

STATE SELECTION—RAILEOAD SELECTION—SETTLEMENT RIGHTS; :
- NortaERN Paciric Ry, Co. BT aL. ». StatE or Ipamo.

The act of February 26, 1895, does not authorize ¢lassification of lands in even-
numpered sections, and the fact that lands in an even section were classi-
fied as mineral under that act is no bar to selection thereof by the railway ‘
company, where such lands were returned as nonmineral at the time of -

| osurvey. ’

The right of a State to apply for a survey under the act of August 18, 1894,
with a view to obtaining a prefelred right of selectlon, s not limited to an

‘arvea sufficient to satisfy its grant.

The right of a State by virtue of an application for. survey undel the act of
August: 18, 1894, is superior to that of a homestead applicant who made
settlement subsequent to the ﬁling of the State’s application for survey. '

First Assistant Secretar, v Pierce to- the OOmmzsswner of the Gene7 al

(F.W.C) Land Office, July 24, 1908, - (E.O0.P)

- The State of Ida;ho, Northern P'aciﬁch’ailway Company, and nu-
merous homestead claimants, have each appealed to the Department
from your office decision of March 16, 1907, wherein the State’s
selection of lands for agricultural college purposes under the act of
July 3, 1890 (26 Stat., 215), described in its list No. 2, was rejected
for conflict with the railway company’s selection, per list No, 61, of
the same lands under the act of March 2, 1899 (30 Stat., 993), and the
company’s selection, per lists Nos. 188 and 1385, under the same act,
is held for cancellation for conflict with the State’s selection of the
tracts therein described, under section 8 of the act of July 3, 1890,
supra, for university purposes. The applications of numerous home-
stead claimants were also rejected on account of the selections made
by the State and the rallway company.

‘The lands included in‘the company’s list No. 61 are described as .

“sections 14 and 22, W. 3 NE. 1, NW. 1, W. § SW. 1, SE. : SW. 4,8. 1

SE. 1, Sec. 26, T. 44 N, R. 2 E. Said list was filed June 21, 1901,
before survey and prior to the application of the State for survey
thereof. The right of the company is therefore superior to that of the
State unless the lands are not subject to selectlon under the act of
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March 2, 1899, supra. As classification of the even-numbered sections
within the territory specified. in the act of February 26, 1895 (28
“Stat., 683), was not authorized thereunder, and as the returns made
at the time of actual government survey show the tracts to be non-
mineral, the objection to the company’s selection based upon the min-
eral claqﬂﬁcatmn of the lands is not well founded.

The company’s lists Nos. 133 and 135 were filed ] \Iay 5, 1904, and
May 27, 1904, respectively, long after the receipt of the apphcatlon
_of the State for survey of the tracts described therein. Tt is insisted
by the railway company that the State, by virtue of its said applica-
tion, gained no preferred right of selection under the act of August
18, 1894 (28 Stat., 372, 394), for the reason that the area embraced in
this and other snmlar applications greatly exceeded the unsatisfied -
portion of the State’s grant. '

In the opinion of the Department, the State’s mght to apply for
a survey with a view to obfaining a preferred right to select land on
account of its grants is not limited to an area sufficient to satisfy
them. - An attempt to comply with such a limitation and at the same
time expect to secure the exact amount of land due under the grants
would be futile. In advance of survey it can not be determined what -
portion of the lands described in the. application are of the character =
subject to selection. Neither is it practicable to ascertain in advance
what portion of the land is sub]ect to a.prior and superior claim,
- and from the area embraced in the application for survey the State :
may be ablé to obtain only a small part. The question as to the :
extent of the area for which the State may make application for
survey is one‘solely between the Government and the State and the
determination thereof rests with the land department. (Thorpe e:
ab: v. State of Idaho, on review, 36 L. D., 479.)
. The action of your office with respect to the selection by the ra,ﬂway'

company. of the tracts described in its lists Nos. 133 and 1385 is
correct.

It has also been settled by repeated decisions of the Department.
‘that the claim of the State is superior to that of a homestead appli-
cant whose settlement on the land is subsequent to the ﬁhng of the .
State’s apphcatlon for survey. The same rule applies in determin- -
~ing the superiority of claim between the railway company and the
homestead applicant and the dlSpOSltlon made by your office of the
different homestead apphcatlons is in accord with the recent depart-
mental decisions ‘governing the matter. (Thorpe et al. v. State of .
- Idaho, 35 L. D., 640; Williams ». Same, 36 L. D., 20.) '

Your attentlon is dlrected to the rehnqulshments filed by the State
of its claim to the tracts selected by it in conflict with the homestead
claims of John J, Morrlson,_ Elisha Lines, and William H. Hartman.
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Hartman has also filed: a relinquishment of his claim to the same
tract as-that covered by the State’s waiver.-

The Department after full consideration of the matters urged in
the several appeals, finds no sufficient reason for disturbing the
decision of your office and the same is hereby affirmed.

NORTHERN PACIFIC GRANT—SELECTION 'UNDER ACT OF MARCH 2,
1899—AI’PLICATION FOR SURVEY BY STATE.

Stare or Ipamo ». Norimmry Pacrric Ry, Co. ®T AL.

Section 4 .of the act of March 2, 1899, recognizes the fight of the Northern
Pacific - Railway Company to take unsurveyed lands in making selection
under the provisions of that act.

An application by a State for the survey of lands, with a view to selection
thereof, does not operate as an absolute withdrawal of the lands, but merely
sub)ect's them to the preferred right ¢f the -State to make selection thereof’
w1th1n sl*{ty days from the d'lte of the ﬁhng of the approved plat of survey.

First Assistant Sem"etary Pierce to the 00mmzsszaner of the General
(F.W.C.) Land Office, July 24, 1908. - - (E.O.P)

Appeals from your office decision of May 1, 1907, wherein you hold
for cancellation the selection of the Northern Pa(:lﬁc Railway Com—
pany, per list- No. 62, of Secs. 29 and 31, and W. §, Sec. 33, T. 44 N.,
R. 3 E., Coeur d’Alene land district, Idaho, made under the act of
July 1, 1898 (80 Stat., 597, 620), and award the superior right to se-
lect sald tracts to the State of Idaho, have been filed on behalf of the
railway company and numerous homestead claimants whose applica-.
tions to enter were at the same time rejected. - Said. decision -also

-involved a settlement of the respective rights of the railway company
and two homestead: claimants to the N. 1. NW. 1 (lots 8 and 4) and"
N. 1 NE. } (lots 1 and 2), Sec. 6, same township and range, selected
by the company, per lists No. 61 and 76, respectively, under the act.of
March 2, 1899 (30 Stat., 998). - As to these conflicting claims the deci-
sion was modified by your subsequent decision-of May 24, 1907, and
‘the homestead application of Arnold Tooper for the N. § NW. % of

“said Sec. 6 was rejected .and the similar application of William Per-

~kins for the N. 3 NE. % of said Sec. 6 was allowed to stand pendmg
the outcome of a hearmg to be had later in the event he renewed his

. npphcatlon for these tracts. His application as orlgmally presented

- ¢mbraced in-addition to the tract described, the S. % SE. , T. 44 N.,
‘R. 8 E., the superior right to which was by your earher demsmn held :
to be in the State. Hooper and Perkins have filed a joint appeal :

' ‘from your actlon in thus modlfymg your former decision.
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A separa,te appeal has also been filed by John C. Dwyer, homestead
.apphcant for the E. § NE. 1, E. 3 SE. %, Sec. 29, same township and
range, upon which he a,lleged that he made settlement September 14,
1901. ~
. The State made selection of the land described in the railway com-

pany’s list No. 62, on account of the grant made to it by the act of
- July 8, 1890 (26 Stat., 215), of lands for penitentiary purposes. Its
list, No. 2, was filed in the local office July 18, 1905. The land in
. question is a portion of that for the survey . of Whlch the State filed
its application July 8, 1901, under the provisions of the act of August
18, 1894 (29 Stat., 372 394), and the contention of the several appel-
l_ants that no preferred right of selection accrued to the State by vir-

~ tue thereof has already been decided by the Department favorably to. «

the claim of the State (Thorpe ef al. v. State of Idaho, 85 L. D.; 640),
and as none of -the matters urged in opposition thereto appear to '
warrant any ‘modification or reversal thereof, this question will not’
now be re-opened or further considered.

However, the railway company’s selection was first made June 21,
1901, prior to the filing of the application of the State for survey,
and if the land described is subject to selection by the company under
the -act of July 1, 1898, supra, its claim is superior to that of the
State. But the land in conflict lies within the indemnity limits of
the company’s grant under the act of July 2, 1864 (13 Stat., 865),
and was classified as mineral by the Board of Land Commissioners
" appointed under the act of February 26, 1895 (28 Stat., 683), which
classification received departmental approval March 26, 1901. The -
land was not, therefore, subject.to selection by the company under
- the act of July 1, 1898, supra, and its said list No. 62 was properly -

" held for cancellation by your office (Northern Pacific Ry. Co. ». Frei,
34 L. D., 661). The cancellation of said list No. 62 leaves for deter-
mination only the question as to the superior right to the land in
said sections 29 and. 31 and W. }, Sec. 33, as between the State and
the homestead applicants. None of the homestead claimants except
David Cheney, John Stevenson and William J. Theriault allege Set-
tlement prior to July. 8, 1901, the date the preferred right of the
- State attached. -As to the homestead applicants whose settlements
were made after that time, their applications were properly rejected
where in conflict with the State’s selection. (Thorpe et al. v. State
of Idaho, supra.). ~Since the present appeal was taken, the State has
" waived its claim to the tracts in conflict between it and the said
Cheney and Theriault and their applications for said tracts may now, .
in the absence of other objection, be allowed. Stevenson at the time
he made settlement, had not declared his intention to become a citizen
* of the United States and this declaration was not filed until after the
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right -of the State had intervened. He therefore took nothing by his
- settlement, as one disqualified to make homestead entry is disqualified
to make a valid settlement. (Short ». Bowman, 35 L. D., 70, 74.)
His application was. therefore properly rejected. This disposition
of the conflicts between the State on the one hand, and the railway
company and homestead claimants on the other, leaves for considera-
tion only the conflicts between the company and the settlers, and -
these conflicts concern lands other than those described in the State’s
- list No. 2 and the railway company’s hst No. 62, viz., Secs 29 and 31 .
and the W. {, Séc. 33, T. 44 N, R. 3 E.

The company filed its list No 61 June 21, 1901, and list No. 76
October 1, 1901. Both of said lists were held for cancellation by
*your first decision of May 1, 1907, in so far as they were in conflict
with the homestead apphcatlon of Arnold Hooper, coverlng the N. 1
NW. 4 (lots 3 and 4), Sec. 6, T. 43 N., R. 8 E., included in said hst
‘No. 61,- and William Perkins, covering the N. 4 NE. 3 (lots 1 and 2)
of said Sec. 6, included in said list Ne. 76, because of the failure of -
the company to file second lists conforming.the original sélections
made before survey to the lines of approved plat. (Northern Pacific
Ry. Co. ». Pyle, 31 L. D., 396, 398.). It was later discovered, how-
ever, that such new lists had been seasonably filed, and by a later
decision of May 24, 1907, you modified your former action and re-
jected the application of Hooper and afforded Perkins opportunity

to prove his allegation of settlement on the land in controversy prior

to the filing of the company’s list No. 76. It is from this action the
joint appeal of Hooper and Perkins was taken. It is clear, even

“though the settlement of Hooper -at the time alleged, viz.; July 1,
1901, be conceded, that his rights are subject to those initiated by the
company by the filing of its said list No. 61, June 21, 1901. Tt is
contended, however, that the company was not entitled to select,
under the act of March 2, 1899, supra, unsurveyed lands, lands classi-
fied as mineral at the date of selection under the act of February 26,
1895, supra, or lands for the survey of which application was made
by the State. :

The right of the company to select unsurveyed lands is recognized
by the language of the fourth section of the act defining the manner
in which such lands are to be described and providing for the filing
of a new list after survey. The acts of June 6, 1900 (31 Stat., 614),
and March 8, 1901 (81 Stat., 1087), relate. only to the act of J une 4,
1897 (30 Stat 36), and in no manner repeal or modify the provisions ‘
of this aet of March 2, 1899, supra, permitting selection by the com-
pany of unsirveyed lands. (Comstock v, Northern Pacific Ry. Co.,
34 L. D., 88.)

These tracts being parts of an even- numbered section were not sub-
ject to classification under the act of February 28, 1895, supra
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( Northern Pacific Ry. Co. ». Mann, 33 L. D., 621 622), and as they
_were returned as non-mineral at the time of survey, they are prop-
erly subject to selection under the act of March 2, 1899, supra.

The objection that the lands were not subject to selectlon by the
company because embraced in the State’s application for survey,
even if well taken, could not be interposed as to the tracts applied
for by Hooper, as the .company’s selection was made June 21, 1901,

~and the State’s application was not presented until July 8, following.
As to Perkins, the objection, if valid, would only be material in so
far as it relieved him from the necessity of proving his prior settle-
ment, The application of the State for survey did not; however,
‘operate as an absolute withdrawal of the land described therein, but
only subjected such lands to the preferred right of the State to select
them within sixty days from the time of the filing of the approved
plats of survey.

The objection made by counsel in argument that the non- mmeral .

- affidavit filed with the company’s lists is insufficient, appears to be
based upon the requirements contained in departmental circular of
July 7, 1902 (31 L..D., 872, 375) ‘This circular defines the pro-
‘cedure Whlch muist ‘be followed in making lieu selections under the
acts of June 4, 1897 (30 Stat:, 36), and June 6, 1900 (31 Stat., 614),
and has no apphca’clon to the act of March 2, 1899 (30 Stat., 993).
The surveyor’s return of the selected tracts as non-mineral is prima
facie evidence of the character thereof, and in the absence of any
protest against the selection upon the ground that the land is known
to be mineral at the time of selection, this question is mot an issue.
(Davenport ». Northern Pacific Ry. Co., 82 L. D., 28.)

- The proposition advanced by counsel that the settlement of Per-
kins as alleged should be accepted as established, is not supported .
either by law or reason. His right depends upon prior settlement
as a fact and not upon the mere allegation thereof, and where there
is an adverse claim asserted justice demands that the party claim-
ing a right should, if that right is questioned, be required to-estab-
lish the things necessary to sustain it. In a letter recently received
by the Department, the statement is made that the said Perkins has
died since the present appeal was taken, leaving surviving him his .
widow, Henrietta A. Perkins. As the widow of a deceased home-
stead claimant succeeds to all his fights, she will, upon proof of the
death of her husband, be allowed to proceed to the perfection of such
rights as he had, to the extent and in the manner herein-defined and
indicated.
_ The Department, after careful examination .of the record and con-
" sideration of all the matters set forth in support of the virious con-
_ tentions of the several appellants, is convinced of the correctness of
the action of your office, and the decision appealed from is accord-
ingly hereby aflirmed. '
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APPLICATION FOR SURVEY—EFFECT OF—PREFERRED RIGHT OF STATE,

. Swansox v. NorraERN Pacrrrc Ry. Co.

An application by a State for the survey of .a township, with a view to the
selection of lands therein, operates only to secure to the State a preferred

right of selection, and does not reserve the lands from other disposition -

until the expiration of three months from the‘ filing of the approved plat
of survey, or prevent the acceptance of applications therefor subject to
the superior right of the State.

First Assistant Secretary Pierce to the C’lommissionerkof ‘the‘ General
(F.W.C.) . Land Office, July 24, 1908. (E 0. P)

“Oscar J. Swanson has appealed to the Department from that part
of your office’ decision of November 15, 1907, which affirms the action -
of ‘the local officers in rejecting his application presented October 5,
1906, to make homestead entry of the S. § SW. 1, Sec. 2, T. 43 N.,
" R.-3 E., Coeur d’Alene land district, Idaho, because in conﬂlet Wlth ’
. the selection of the same tract by the Northern Pacific Railway
Company, made October 1, 1901, while the land was unsurveyed, -
under the act of March 2, 1899 (30 Stat., 993). Swanson alleged in
support of his apphcatlon that he made settlement on the tract in
controversy together with the N.  NW. 1, Sec. 11, same township and
“range; also embraced in his homestead application and which appears
to be subject to 1o superior outstanding claims, June 7, 1904. ‘

The several objections raised to the validity of the railway.com-
pany’s selection have already been considered by the Department and,
‘in its decision this'day rendered in the case of State of Idaho et al. .-
Northern Pacific Ry. Co., decided adversely to the claim of appellant.

It is contended further that the application of the State of Idaho
for a survey of the township of which the tracts applied ‘for are a
part, made prior to the selection by the railway company, operated
to reserve the land from other disposition until after the expiration
of three months from the filing of the approved plat of survey, and
as his settlement was made and his homestead application presented
prior to the expiration of said period, his entry should have been
allowed. The effect of the application of the State was not, however,
to place the land. in reservation but only to secure to the State a
preferred right to select the lands covered by its application. It
did ot operate to prevent the filing of other applications for the
land subject to the superior right of the State. In this case the
State made no attempt to exercise its preferred.right of selection .
and there was therefore no bar to the consideration of other clalms

the same as though such right had never existed.

" The decision appealed from is in accord Wlth recent departmental
de01s10ns and is hereby- aﬁ’irmed
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CALDWELL ‘. Harvorsox.

Motlon for review of departmental decn%lon of May 4, 1908 36 -
L D "395; denied: by First -Assistant Secretary Plerce, J uly 24; 1908

DESERT LAND ENTRY—A_NNUAL EXPENDITUR.E—CULTIVATION—
. DISKING. ’

James. STIMSON. -

An. expenditure for “disking” land embraced in a - desert-land entry, with a
view to planting the same to crop, may be-aceepted as equwalent to first .
plowing: of the soil, where the land is of such character that disking is the
best practical way of p1epar1ng it “for crop-and the method. usually em-
ployed in that vicinity, and the entryman. is entitled to credit therefor
toward meeting the requirements of law with. respect to annual expenchture

Fzrst Asszstamf Secretary Pierce to the Commissioner of the General
(F.W.C.) . Land Office, July 28, 1908. ,(J. I T.)

: James Stimson has appealed to the Department from your decision
- of ‘April 9, 1908, rejecting his third year’s proof of expenditures
“upon: his’ desert land entry number 8474, made November 17, 1904,
for the, NE. 1, Sec. 12, T. 27, R. 9, Helena, Montana, land d1str1ct
and holding his said entry for cancellatlon unless further showmg is
made within sixty days from notice.
The claimant’s statement of expenditures is as follows

Balance cr. from 1st and 2d proof combined . ______ - - - $SO 00 o

In d1sL1ng 20 acres 3 tlmes by one man and team for 10 days at-$7. 50
(& horses)__ : . ~ 75.00
In enlarging main ditch, man & team for 4. days and plowing laterals by '
same for 6 days at $5.00___- e e L - 50.00

Of these items of expenditure you say—

The ﬁlst and last items are accepted but the dlskmg three t1mes " is not
allowed ag the only cultivation allowed in annual proof is ﬁrst plowmg or
breaking of the soil. :

Upon this appeal claimant files a corroborated aﬁidav1t as to thls a
item of expenditures, as follows: :

That he is the identical person who made desert land entry number 8474, for
the NE..%, Sec. 12, Tp. 27 N, R. 9 W,, Mont. Mer. (unsurveyed), at.the district
land office.at Helena, Montana ‘on the 17th day of November, 1904,

) That for the third year’s proof upon-the said entry affiant reported. the ‘ex-
penditure of the sum of seventy-five dollars ($75.00) as a. portion of the hbm
expended and requlred for such proof.

That the said sum was expended in disking 20 acres:three times, with a man -
and four-horse team, requiring 10 days of such labor at.an expense of $7.50 per
day and was for the purpose of preparing the land for : sowing - timothy seed, .
which was duly sown and is now coming up, being fixed in the ground.
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- That, on account of the boulders lying in and underneath the sod it is an jm-
possibility to plow said land and if plowed it could never be. brought into-a
sta ultivation for the reason that the prevailing high Wmds would blow
th way and nothing but a rock pile would remain,

That this systém of seeding and reclaiming such land has been «enemlly'
adopted in the vicinity and is found to be the only practical method of obtain-
ing any field crop-and is always successful when followed with propel irri-
.gatior. - :

“That such cultlvahon results in the pelmanent 1mpr0vement of the hnd by
causing a growth of timothy hay to be produced on land otherwise suitable for
limited grazing and is an expense to the entryman equal to that of a first
plowing,

It thus appears that this “ disking 20 acres 3 times ” for which

claimant asks credit as one item of annual expenditure, is the first

breaking of this twenty-acre tract and is the full equivalent of a first
plowing of the soil.. No reason appears for a distihction between
the two methods of cultivation.
The Department is of the opinion that upon the proof now on file
this item of expenditure should be allowed. : :
Your decision is accordingly reversed.

CROW CREEK NATIONAL FOREST—LIEU SELECTION S—ACT MARCH 13,
1908.

'INStfRUcTIONs.

DrpARTMENT OF THE INTERIOR,

' GexneraL Laxp Orrice,
o : Washington, D. C., July 28, 1908.
Rrecisters AND ReCEIVERS, -

Umted States Land Offices,”
State of Wyoming. -

GDNTLEMEN' The act of Congress approved March 18, 1908 (Pub-
lic—DNo. 53), entitled “An act authorizing the exchange of lands for
the enlargement of maneuvering grounds,” is as follows:

Be it enacted by the Senate and House of Representatives of the United States
_ of Americe in C’onm €88 assembled That whenever the Secretary of War shall
deem the acquisition of lands in private ownership necessary for'the enlargement.
of .the military maneuvering -grounds for the United States Army and National
Guard within the reservation known as the Crow Creck National Forest, he
may certify to the Secretary of‘ the Intemor the ‘description of suchg specific
tract or tracts-of land as be may deem necessary for such purpose, and.the
Secretary of the Interior may thereupon, with the approval of the President,
._exchange therefor an equal area of any of the unoccupied, non-mineral, untlm-
- bered public land subject to entry within the State.of Wyoming.

Under the said act whenever the Secretary of War deems it neces-
“sary, for military purposes, to acquire title to any land in the Crow
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Creek. National Forest in private ownership to which patent or its
equivalent has issued; he shall certify such fact to the Secretary of
the Interior, giving a description of the land desired and if p0591b1e
the names of the owners thereof Upon the approval by the

the partles claiming same can show a valid title free from all .
brances. Upon the receipt of such authorlty this office W111 when

the following regulations they will be permitted to exchange thé’same
for other vacant, surveyed, unoccupied, non-mineral, non-salirie, non-
timbered public land subject to entry within the State of Wyoming.

- The owner of the land within the said national forest, or his duly
authorized agent or-attorney-in-fact, must file in the land office of the
district wherein the land désired is situated an application specifically
describing the land desired and that oﬁered as bams of the selectlon
. by section, township and range. :

There should also be filed with the apphcatlon an affidavit executed
by the selector or any credible person having the requisite personal
knowledge of the facts, showing the land selected to be vacant, sur-
veyed, unoccupied, non- t1mbered non-mineral, non-sahne public land
subject to entry. . : :

Fach application must be accompanied by a rehnqulshment duly
executed and acknowledged, and upon notice recorded, in accordance
with the laws of Wyoming, and an abstract duly authenticated by the
proper officials, showing that at the time the relinquishment was filed
in your office the full legal and equitable title was in the party mak-
‘ing the relinquishment and that the land was free from liability for
taxes, pending suits, judgment liens, or other encumbrances.

Selections should be filed in the proper land office within a reason-
able time after the relinquishment or reconveyance has been executed

*in the manner indicated.’

- In all cases where the showing required .in these 1nstruct10ns,
both ds to the title or claim to the land rehnqulshed and as to the
character and condition of the land selected; is not made by the se-
lector at the time of filing the selection, you will reject the selection
and give due notice thereof to the parties interested, in which notice

“the reasons for your action must be stated. Appeal from such action
may be taken under the rules as in other cases. At the expiration of
the time allowed for appeal, you will forward the record with your
réport thereon.

If protest or objection shall be at any time filed agalnst the selec-
tion, you will forward the same to this office for consideration in
connection with the selection. '

- Upon the receipt by this office of the papers a prehmlnary examina-
tion will be made and if the showing made is satisfactory the deed of
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conveyance: with the abstract will be returned for the purpose of hav-
ing the deed recorded and the abstract brought down to show such
recording..~ The extended abstract must be authenticated in the same- .-

manner as-was the original ‘abstract and newcertificate as to taxes; - .
judgment, etc., furmshed . Publication must also be made in: compliz -

ance with' c1rcu1ar of I‘ebruary 21,1908 (36 L. D., 278).. :
. This action however is not: to be construed as blndlng vupon ‘the
governmentin its future disposition of the case, but is merely to
protect as far as possible the selector from clouding his title to the
land offered as basis, by recordlng his deed; until he has at least made
‘a prima facie case.

Upon the return of the deed and abstract to this office the selection -
will be considered and if regular and correct 1in-all respects Wlll be
passed to patent. :

. Very respectfully, ' S.. V. ProuprIT,
_ S ) Aecting Commissioner.
Appreved: : :
Frank Pierce, _
First Assistant Secretary. -

. RIGH’I‘ oFr WAY—ACT OF MARC‘H 3, 1891, AND SEC. 2, ACT OF MAY 11,
. 1898.

Invo ConsorivaTep WATER Co.

Applications for rights of way under the provisions of the act of March 3, 1891,
and section 2 of the act of May 11, 1898, will not be allowed except upon a
satisfactory showing that the right of way is desired for the primary pur-
pose of irrigation.

The land department can not undertake to set forth in advance speciﬁcally ‘the
nature.of the proof necessary to estabhsh the right to any particular rlght
of way apphed for.

First Assistant Sem"etmﬂy Pierce to the Commissioner of the General
(G. W. W) Land Office, July 80, 1908. (E. 0..P.)

The Inyo Consolidated VVater Company has appealed to the De-
partment from your office decision of August 28, 1907, rejecting its
application for right of way for a flume and pipe line and sites for
. power stations, made under ‘the provisions of the act of March 3,
" 1891 (26 Stat., 1095), and section two of the act of May 11, 1898 (30

Stat., 404), over lands in the Sierra National Forest.

The decision of your office is based upon the failure of the company
to show that the principal use of the right of way was for the pur-
“pose of irrigation, and that the only privilege to which the company -
might be entitled is that conferred by the act of February 15, 1901

(31 Stat,, 790).



DECISIONS RELATING TO THE PUBLIC LANDS. Y

Filed with the appeal here is.a supplemental showing consisting
of the statements of the engineer who surveyed the right of way,
concernmg the conditions existing in the immediate vicinity thereof
in so far as they relate to the character of the soil and the need for
irrigation; It may be conceded-that the land is arid and unsuitable
for cultivation: without irrigation and that the only way in which
water can be obtained for such use is as set forth in the supplemental
showing, yet this falls far short of establishing that the primary pur-
pose of this company is to supply this particular need. It does -

afford some support for the allegation that the “ main and ultimate

use of said water will be the irrigation of ” the land referred to, but
when consideration is given to-the other facts disclosed by the record
the force of the showmg thus made is matemally weakened "if not
practlcally destroyed.

The notices posted at the time of approprlatlng the water intended
to be used, which under the law of the State must disclose the purpose
for which it is claimed, each set forth that it is. to be used “ in gene-
rating electr1c1ty for heat light and power, and for any and all other
useful purposes.”

The map filed with the apphcatlon for rlght of way plamly shows
- that the company. contemplates at all events to carry out the specific
purpose thus disclosed. The map complies with the requirements of
paragraph 50 of the regulations approved September 28, 1905 (34
L. D., 212, 230), which paragraph has reference only to the act of
F ebruary 15, 1901 (81 Stat., 790), in that it contains an additional -
drawing showmg the bulldlngs and other structures to'be erected on
the power sites. :

It is not the purpose of section 2 of the act of May 11, 1898, supra,
to enlarge the act of March 3, 1891, supra, by extendmg its provi-
sions to other beneficiaries than' those originally specified. (Town of
Delta, 32 L. D., 461; Opinion, 28 L. D., 474, 476.)

In the case under cons1derat10n the use of the right of way in con-
nection with the generation of electricity ¢ for heat, light and power,”
cdoes not appear to be “subsidiary ” to the dominant purpose of pro-
moting irrigation. The ultimate end attained may be the irrigation
of arid land, as set forth in the supplemental showing, but the show-
ing made. fails to convince the Department that the right of way

applied for can properly be granted under the law by virtue of Whlch o -

the right is claimed.

Counsel ask that in the event the application can not be accepted
as presented, it be returned with direction that action thereon be sus-
pended and opportunity afforded applicant to make a further show-
ing along lines indicated by the Départment. -If this is‘intended as.a
request that opportunitv be‘ afforded applicant to amend. his applica~
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(31 Stat., 790), the Department sees no objection to granting a sus-
pension for a reasonable time. If, however, suspension is desired in
order that a further showmtr may be made in qupport of the applica-
tion as presented, the nature of which showing is to be indicated by
the Department, the request must be denied. The Department can
not assume the burden of pointing out to applicants for right of way.
the particular facts necessary to establish the right asserted in each
particular case. It can and must pass upon the sufficiency of the
proof offered, but it can mot in advance set forth  specifically ” the
nature of such proof.
The decision appealed .from is hereby affirmed.

. RIGHT OF WAY—PURPOSE FOR WHICH DESIRED—AC_I_‘ OF FEBBUARY 1,
: . - 1905. :

- NorreERY CariForNia Power Co.

The rights of way granted by the act of February 1, 1905, are limited to munie-
ipal and mining purposes, including the milling and reduction of ores, and- |
an application under that act should not be allowed where it appears that
the chief purpose for which the right is desired is the generation of power -

+ - for commereial use and that its utilization for mining operations is merely
incidental to such purpose.

Fwst Assistant Secretary Pierce to the Commissioner of the General
Land Office, July 31, 1908. (F.W.C.) -

September 27, 1906, you referred to the Forester the map of loca-
tion and other papers constituting the application by the Northern
California Power Company for right of way under the act of Febru-
ary 1, 1905 (38 Stat., 628), on account of the location of its proposed
teservoir and pipe hne in the Shasta National Forest, in the State of
California. : :

Reporting thereon under date of February 28, last the  Secretary
of Agriculture suggests that the application should not be approved
as filed but that the applicant should be required to amend his appli-
_cation by applying under the provisions of the act of I‘ebruary 15,
1901 (31 Stat., 790), for the reason that the applicant is a general
commercial power company. Statements made by the officers of the
* company to the Forest Supervisor are to the effect that this is a ten-
million-dollar project, and that the privilege sought is desired for
commercial purposes. It is also represented that the approval of the
application as filed would be detrimental to. forest reserve interests
and would be unfair to other similar projects constructed and in
course of construction by reason of permlssmn given under the. act of
February 15, 1901 supra.
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The act of February 15,-1901, provides for the granting of a per-
mission for the use of the right of way over the public lands, forest
and- other reservations of the United States to commercial power com-.
panies and others desiring to generate, use and distribute power, and
in the administration of this act within forest reserves it is réported -
that the granting of the privilege is conditioned upon the payment
of certain charges which can not be exacted if the application be ap-
proved under the act of 1905, as filed. : '

Section 4 of the act of February 1, 1905, reads as follows:

" That rights of way for the construction. and mamtenauce 'of ‘dams, reservoirs,

*water ‘plants, ditches, flumes, pipes, tunnels and canals, within and across the

forest reserves of the United States; are hereby granted to citizens and corpora-
tions of the United States for municipal or mining purposes, and. for the pur-
poses of the milling and reduction of ores, during the period of their beneficial
use, under such rules and regulations ‘as may be prescribed by the Secretary of
the Interior, and subject to the laws of the state or territory in whlch said re-
serves are respectlvely situated.
- Tt is unnecessary to deterniine at th1s time the exact nature of the
grant herein made, but it is clear that the uses to which the rlght of
way granted may be applied are limited to municipal and mining
purposes including ‘the milling and reduction of ores and that the
rights can be enjoyed only “ during the period of their beneficial use.’
This act was evidently drawn in the sole interests of mummpahtles
and miners, and the limitations upon the use of the privilege granted
are such as to authorlze, if not demand, especial serutmy of .the pur-
poses of the projectors of the enterprise before glvmg approval toan -
application filed under said act. '
Even'if the privileges sought might be used in the operatlon of
mining property, owned or controlled by the applicant, where it ap-
pears that this use would be but incidental to the real purpose of the
projectors, which is to generate power for commercial purposes, the
application should be rejected unless, after due opportunity, the
application is amended and the right sought under the act of 1901,
for it was clearly never intended by the act of 1905 to confer upon
commercial power companies greater privileges within forest reserves .
than might be. enjoyed elsewhere upon the. publlc domaln, which: -
‘would seem to be the effect of the approval if given under, that act.

- Resident counsel for the Northern California Power Company has
been fully advised of the adverse report.of the Secretary of Agricul-
ture upon his application and has been fully heard, both orally and
by brief.  While he contends that all emstmg regulatlons have been
comphed with and that the Department is without authority to in-
quire into the purposes of the projectors, where the application fol-
lows the language of the statute, he takes no specific exception to that.
portion of the adverse report of the Secretary of Agrlculture Whereln

53566—vor 37—08——=G
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‘it is represented that the applicant company is a commercial power
company and that the ‘privilege in-question isusought for commercial
. purposes. h
Upon the record as made, therefore, it is the oplmon of this De-
‘partment that the application can not be approved, as filed, under the
act of February 1, 1905, and the papers are herewith returned with .
direction that-the company be advised of this holding and afforded
a reasonable time within which to amend its application so that the
privileges desired tay be sought under the act of February 15, 1901,
and its priority thus mamtamed_, in which event, however; the ap-
plication will be forwarded to the Department of Agriculture for
«. consideration and ﬁnal dlspos1t10n, otherwise 1ts application will
stand re]ected

\IILITARY BOUNTY LAND WARRANT-LOCATION BY ASSIGN'EE——PROOF
OF OWNERSHIP: )

Hopxring v. Byrp. \

As a gederal rule a decree of a court adjudicating the ownership of a military

: bounty land warrant will be accepted as sufficient evidence of ownership
where it appears that the court had jurisdiction of the parties and the sub-
ject-matter; but the mere fact that the court assumed to decree as to stich
ownership will not prevent the land ‘department from 1nqu1r1ng into -the
Jjurisdictional facts upon which the court acted.

The land department having passed upon the vahdlty of an’ as51gnment of a.
warrant, and recognized. the right of the assignee to locate or assign the
same, the question as to-the. regularity of the assignment should not be re-
opened after the warrant has been located by a subsequent assignee ‘who
purchased upon the faith of that action, where no adverse claim is asserted

- Jor interest of the government invelved.

Where however the decree of the court was accepted and the vahdlty of the as-
signment recognized in the face of a caveat charging facts showing prima
facie that the alleged assignment was invalid dnd that the caveator was
the trie and lawful owner,of the warrant, and without notice to him, the
Department may - require the locator of the warrant, even though he may
have purchased upon the faith of the action of the land.department recog- -
nizing the validity of the assignment, to- show that title to.the warrant
passed out of the warrantee by lawful conveyance to -those under Whorn he

- claims, : - ’

First Asszst(mt Secretary Pierce to the Commissioner of tke General
(G.W.W.) : Land Office, July 31, 1908. - (E.F.B)

~J. S. Byrd has appealed from the decision of your office of April 8,
1908, holding for cancellation. his location of the SW. 1 NE. } and
NW. 1 SE. %, Sec: 1, T. 3 N., R. 17 'W., Jackson, Mississippi, with
military bounty land warrant No. 24921 issued under the act of 1855,
for 80 acres, to Elizabeth Cooper, widow of Benjamin Cooper, private
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in Captaln Bullard’s Company, Kentucky Militia, War of 1812 and

requiring appellant to show cause why the warrant should not be de-
livered to John T. Hopkins, who filed a caveat agalnst the location
claiming to be the owner of the Warrant as helr and assignee of Mary -

- Ann Hopkins.

- The locator claims title to the warrant through mesme assignments

- under a decree i 1ssu1ng out of the district court. of the city and county

.

-of” Denver, Colorado, in the suit of William E. Moses ‘against Bliza-

- beth Cooper, the unknown heirs of Elizabeth Cooper; Mary A, Hop--

kins, and others, adjudging the said William E. Moses to be the sole
and absolute owner of said warrant.

Tt does not appear either by endorsement upon' the warrant or
from any other paper in the record that Elizabeth Cooper, the war-
rantee, executed an assignment of the Warrant or parted: Wlth her
. interest in it while in life.

It ‘does appear, however, from the records of your office that by

 letter dated January 24, 1887, Little.and Simpson of Emporia, Kan-
-~ sas, enclosed and sent to your office said warrant No. 24921, stating

that it belonged to John T. Hopkins of that place; who Wanted to
have it assigned so he could use it, and added: “ The facts as we un-
derstand them are these: Elizabet-h Cooper died leaving Mary Ann
Hopkins as her only heir by Benjamin Cooper but had other ¢hildren
by second marriage. . Mrs. Hopkins is still alive and desires to fix the
warrant so as to be available to her son.” They asked for instruc-
tions. The endorsement on the jacket containing this letter is: “An
swered and warrant returned January 31, 1887.”.

There is endorsed upon the warrant an ass1gnment by~ Mary A
Hopkins, evidently executed in blank and -acknowledged August 11,
1887. ~The name of M. L. G. Wheeler, in a different handwrltmg,

. was apparently inserted afterwards as assignee. Below this assign-
- ment is the endorsément : “ This May 27, 1892, John T. Hopkms »

Tt also appears from your records that in 1902 John Hopkins wrote
-~ to your office relative to said warrant No. 24921, stating that it had
been transferred to him and had been lost. He was advised by your
office that its records do mot show a location of said warrant, and
the writer was instructed to file affidavit as to his ownership of the
‘warrant -and loss of the same; that if his efforts to find the warrant
failed. he should apply: to: the Comm1s51oner of Pens1ons for the
issuance of a duplicate.

Pursuant to such advice he éxecuted an afﬁdaVlt stating that he is ‘

the legal owner of said ‘warrant, and that his mother, the said Mary
A. Hopkins, was the daughter and only living heir of Elizabeth
- Cooper, deceased; that said warrant was legally transferred to him
and while in his possession in the City of Everett; State of Washing- -

ton, was lost or accidentally destroyed. The affidavit was’ trans-
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mltted to your oﬂice Where 1t was received and made of record June

-8, 1904.

May 31, 1904, the Commissioner of Pensions requeqted of your
- office mformatlon as to whether a caveat had been filed against the

© . issuance of a patent on said warrant. June 6, 1904, he was advised

--that the warrant had never been located, and that a caveat against
its location had been filed September 4, 1903, by John Hopkins, claim-
ing that the warrantee died leaving Mary Ann Hopkins (daughter)
as her sole heir and that the caveator was a son of said Mary ‘A. Hop-
kins and owner of the warrant as assignee.

Such were the facts disclosed by the records of your office as to the
claim to ownership of this warrant when William E. Moses, Septem-
ber 19, 1904, submitted it for approval as to his assignment of the
warrant to the W. E. Moses Land Scrip & Realty Company, made
September 14, 1904.: He submitted at the same time a transcript of
a decree from the district court in and for the city and county of

= Denver, State of Colorado, adjudging William E. Moses to be the

sole and absolute owner of said warrant. Moses was notified by letter
of September 22, 1904, that the right of the W. E. Moses Land Serip
& Realty Company “to use or assign said Warrant herewith returned
will be respected by this [your] office.”

On the same day (September 22, 1904) the W. E. Moses Land
Scrip & Realty Company, -at. Denver; Colorado, assigned the war-
rant to James Sidney Byrd who located it Septémber-29 ‘thereafter.

The title of Byrd rests solely upon the decree issuing out of the

district court in Colorado, in"the suit brought by William E. Moses . -

_against Elizabeth Cooper, the unknown heirs of Elizabeth Cooper,
Mary A. Hopkins, M. L. G. Wheeler and Ardilla. G. Robinson, all
~of whom were served by publication and made default except. Ardilla
G. Robinson who was personally served and who answered admitting -
all the allegatlonq in the bill. L
Thls has all the. appearance of a frlendly suit in which the com-
plainant’s immediate ass1gnor sought to make good her title by ad- -
mitting the alleaatlons in the bill, whatever they may have been. . It
does not appear from the transeript what the bill alleged or what
was admitted by the answer, nor does it appear how the defendant
Robinson acquired her title, nor the source of title of the intermediate T
transferees from Mary A. Hopkins, who ‘it is admitted came law-
fully into possession of the warrant as the immediate successor in" -
title from the warrantee. John F. Hopklns the caveator claims under
asmgnment direct from her. -
Tt is unnecessary to discuss the question as to whether' the decree_

of the Colorado court in-a proceedmg wherein the warrantee or those |
‘entitled by law to her succession were not personally served will pre-
clude the land department from requiring satisfactory proof of own- -
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ership'in every one who seeks to locate such warrant. That question

- was fully discussed in the case of Homer Guerry. (35 L. D., 310),

- wherein it was directly determined as to a decree in a- smular proceed-

" ing that the court had no jurisdiction by decree in equity to quiet -
title, or to adjudicate title to chattel property in possession of the
complainant, or to acquire jurisdiction in such proceeding without

~ personal service upon those whose rights would be affected thereby.
That decision was adhered to upon motion for review (January 81,

1907). and upon motion for re-review (Februnary 21, 1907). In the
decision upon review it was clearly stated that if the record in any
particular case shows proper parties and jurisdiction of the court
over the subject-matter and the parties, the decree should be recog-

nized, but that it would be “ contrary to well- settled legal principles

to give any credit or effect whatever to the pronouncement of a court
in a matter where the real adverse party.was not before it and. there -
was no jurisdiction of either the parties in interest or the sub]ect-
matter involved.” :
The principles announced in that case apply W1th greater foree in
this because at the time said decree was obtained the caveat filed by

John T. Hopkins against the location of said warrant and the pro-
ceedings instituted by him to obtain:a duphcate weére pending before

your office.

. 1t is contended, however, that the dec1s10n of your “office as to the
“validity of said decree was obtained prior to the assignment of the
warrant to appellant and that having bought upon the faith of that
decision he should be protected as an innocent purchaser. .

As a general rule such decrees will be accepted as sufficient evi-
dence of ownership and in'many instances a decree of court will be
-required, but it must appear that the court had jurisdiction of the
parties and the subject-matter. The mere fact that the court assumed
“to .decree as to the ownershlp of a warrant. will not prevent the :
Department from 1nqu1r1ng into the ]urlsdlctlonal facts upon which
the court acted, because it is the province of the Jand department to
“determine whether assignments are-sufficient mdependently of the
adjudication of the courts.

The prln(:lple is equally well founded that where your office in
_ the exercise of duties devolving upon it by law has determined as to
the validity of an assignment of a warrant the question as to the reg-
ularity of such assignment should not be reopened after the land has
~ been located by a subsequent assignee who purchased upon the faith
of that decision where no adverse claim is made and the interest of the
Government is not involved. That. was the rule announced i in the un- -
reported case of Herbert D. Stitt, decided April 30, 1907 See also.
« Instructions ” (36 L. D., 11). '
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. But it has no application in this case. The action of your office of
September 22, 1904, giving approval to the assignment by Moses and
recognizing title in him wunder the decree of the Colorado court .-
was not only taken without notice to Hopkins but. in-the face of .his

‘caveat and his - applica’tion for the issuance of a duplicate; alleging - . -

facts which show préma facie that he is the true and lawful owner
of the warrant and-that it passed out of his possessmn elther by loss
or theft. '

The locator should therefore be required to show by satlsfactory
proof that title to the warrant passed out of the warrantee by lawful
conveyance to those under whom he claims, and if he fails to submit
such proof the warrant should be delivered to John T. Hopkins who,
however, should be required to show his right to the same, by proper
transfers or acknowledgments from all the heirs of Elizabeth Cooper,
- as the warrant after her death was a part of the assets of her estate
and not of the estate of her husband, the soldier. ‘

In the event that the locator fails to show title to this warrant he
may be allowed to make substitution of a warrant of which he is
shown to be rightly possessed if it be shown by satisfactory proof that
he made a dona fide purchase of the warrant here in question and
made his location thereof upon the faith of the decision of your office
as to its Vahdlty and of the title of Moses within such reasonable
time as may be fixed by your office.

Your demsmn as thus modlﬁed is affirmed.

HOMESTEAD EN']_‘RY—-QUALIFICATION—NATURALIZATION—FILIPINO.'

OPINION.

Section 30 of the aet of June 29, 1906, provides for the naturalization of native
Filipinos,  owing permanent allegiance to the United States, who are resi-
dents of one of the States or Territories of the United States.

Such persons must make or must have made since the passage of the act of

. June 29, 1906, the declaration, 'required by sectioni 30 of that act, of his
intention to become a citizen, at least two years before his application for
naturalization, and must have resided five years' within one of the insular
possessions of the United States .

- Attorney-General B onaparte to the Secw’tawy of the I nierior, J wly 1 0
1908.

The questioris presented in your note of June 30, 1908, to which I
" have the honor to respond, are, in substance, whether under the act of
June 29, 1906 (34 Stat., 596, 606), a native Filipino owing permanent
allegiance to the United States, who is a resident of one of the States,
- can become, by naturalization, a citizen of the United States, so as
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to entitle him to the benefits conferred upon citizens of the. United -
States and those who have declared their intention to become such,
by the acts providing for preemption and homestead: entries of the
public lands, and, if so, what steps are necessary thereto.

The naturahzatlon law, as it stood at the passage of the above act
of 1906, provided (section-2169, Rev1sed Statutes) that—

. ‘The p10v1s1ons of this Title shall apply to aliens -[bemgv free white persons,
and to aliens] of African nativity and to persons of African descent. "

This is the present law, except as modified by section 30 of that
act. - This section seems to have been framed expressly for the people
of our insular possessions, who are there accurately deseribed and to
whom alone the section can refer.” It is as follows:

That all the applicable provisions of the naturalization laws of the United
States shall apply ‘to and be held to autliorize the admission to citizenship of all
persons not citizens who owe permanent allegiance to the United States and
who may. become. residents of any State or organized Territory of the United
States, with the following modifications: The applicant shall niot be required to
renounce allegiance to any foreign sovereignty; he -shall make his: declaration
of intention to become. a citizen of the United States at least two years prior to
his admission ;  and residence-within the jurisdiction of the United States, owmd
such permanent. allegiance, shall be regarded as residence within the . United .
_States"within the meaning of tlie five years’ residence clause of the existing law.

This describes exactly the status of inhabitants of the Philippine
" Isldnds. They are not aliens, for they are not sub]ects of, and do riot
owe allegiance to, any foreign sovereignty. They are not citizens, yet
" they “ ewe permanent allegiance to the United States,” since they owe
and can owe it- to no other sovereignty. ‘The applicant is not to be
required to renounce allegiance to any forelgn soverelgnty, because
he owes none.

It is my opinion that thls sectlon authorizes the naturalization of
the persons to whom you refer, they being residents of one of the
'States or Territories of the United States.

" Your further girestion is as to the steps to be taken by & I‘111p1n0 ;
'thus resident in order to secure such naturalization.

" The law, before the act of 1906, excluded Filipinos from the right
of naturalization, and therefore. all proceedings-to that end must
have been taken after the passage of that act and according to its
provisions; and a declaration previously made of intention to become
a citizen, being unauthorized by any law when made, was and is of

‘no force or efficacy and will not sérve as the preliminary declaration
required: by the present statute.

All persons intending to become naturalized under section 30 of the
act of June 29, 1906 (34 Stat., 606), must make, or must have made;
‘since its passage, the declaration there required of intention to become
a citizen at least two years before their application for naturalization.
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- Then five years’ residence in any of our insular possessions will bé,
under that section, a compliance with the clause requiring five years’
residence in the United States.

 STATE SELECTION—UNIVERSITY GRANT-UNSURVEYED LANDS.
TERRITORY OF ARIZONA.

The right of the State of Arizona to make selection in satisfaetion of the grant
for university purposes made by the act of February 18, 1881, is limited to
.Jands which have been identified by survey, and the State acquired no such
right by an attempted selection of lands prior to survey as Would prevent
the subsequent reservation thereof by the governmerit.

First Assistant Secretary Pierce to the Commissioner of the General
(G W. W) Land Office, August.3, 1908. (E.O.P)

The. Territory of Arizona has appealed to the Department from
your office decision of January 28, 1908, holding for cancellation the
undisposed of selections covered by list No. 1 (Prescott series), filed
December 27, 1882 on account .of the grant made by the act. of Feb-
ruary 18 1881 (21 Stat., 326), in aid.of a quniversity. - The tracts
involved are the S. 4, Sec 30, W. 3, Sec: 82, T. 20 N, R. 5 E., E. 4,
Sec. 34, T. 20 N., R. 6 E., SW. %, Sec. 34. T. 21 N, R 5 B, Phoemxr
land dlstrlct Arlzona

At the date said selection was filed all of the tracts were unsur-
veyed and it was not until June 22, 1904, and July 1, 1904, that the
plats of survey of the SW. { of said Sec. 32, and the E. 4, Sec. 34,
T. 20 N., R. 6 E., were filed, the remaining tracts being still unsur-
veyed, Aplll 12 1902, all the land descrlbed was reserved on ac-
count of the San I‘ran01sco Mountains Forest Reserve, since Whlch
time it has not been subject to selection by the Territory.

Your office held the selection bad because made of unsurveyed
" land. The Territory contends that by the act of February 18, 1881,
supra, it was authorized to make selection prior to survey, and 1nas—'
much as its right was initiated long prior to withdrawal of a part

of the land seleoted for forestry purposes, its selectlon should "be
approved.”

‘While the decision cited by your oi‘ﬁce as authorlty for the action
taken (Benson ». State.of Idaho, 24 L. D., 272) is not necessarily
" controlling here, inasmuch as the act there under consideration is
different from the one under which this selection was made, yet the
Department is of opinion the action taken is correct. ‘

While the act making the grant of land for university purposes
‘ directs that- it be immediately selected and withdrawn from sale or

* other disposition, the impossibility of identifying the land selected -
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prior to survey, of neceSSJty limited compliance with. such direction
* to the selection and withdrawal of lands. of that character. - Had
no adverse claim intervened between selection and the survey of the
land the selection might have been allowed to stand, but .as all the
land was included in a forest reserve prior to survey this can not now
be done, and the action of your office is for the reasons herein glven,
_afﬁrmed

DESERT LAND ENTRY—CHARACTER OF LAND.
CHAFFIN v, SWIFT.

The character of land at the date of desert land entry thereof cbntro]s in deter-
mining whether the land is subject to such entry, and the fact that the ea-
tryman . purchased the improvements of a- prior desert entryman for the
same land does not entitle him to have the character of the land determined
as of the date of the prior- entry.

First Asszstant Secretaaﬂy Pierce to the Commissioner of the General
(G.W. W) - Land Office, August 3, 1908. : (E 0. P)

John Chaffin has appealed to the Department from your Oﬂlce‘de-
cision of May 5, 1908, rejecting his application to contest the desert
land entry of Hannah A. Swift, made January 13, 1902, covering, as
amended December 30, 1906, the SW. 1, SW. 1 NW. 1, W. § SE. 4,
SE. 1 SE. 1, Sec. 31, T. 21 N, R. 24 E. Hailey land district, Idaho.

The entry in quest1on was made prior to survey and presumably
from the statements made in your decision that the final proof offered
by Swift was “approved Aprll -8, 1907 7 the ofﬁcml survey has not’
-yet been completed.

The charges made the basis of contest are that the land is not desert
in" character, and that no ditches have been constructéd or: water

conducted upon the SW. 1 NW. 1, NW. 1 SW. {, NW. { SE. {, SE. {
“SE. % of said section 31. As to the remaining tracts, 1t is not alleged
that they have not been reclaimed, but it is contended that reclama-
tion was effected prior to entry by Swift through the efforts of one
Wilson,. whose improvements were purchased by her.

Your Office held that inasmuch as Swift had purchased the im-- . -

provements of Wilson she was entitled to credit on atcount thereof,
and, as it was not alleged that the land had not been reclaimed and
one—eighth thereof cultivated, it ‘was immaterial that reclamation may
have been accomplished prior to ‘the entry of Swift. Conceding,
for the moment, the correctness of this conclusion, it can have no
application to that part. of the charge touchmg the alleged failure
of Swift to conduct water upon the SW. 1 NW. £, NW. 1 SW. 1,
NW. 1 SE. 1, SE. } SE. 1 of said section 31 and if the truth of this
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allegation were estabhshed it would certainly call for the cancella-
_ tion of Swift’s entry as to these tracts.

'The finding of your office that the charge made against the re-
mainder of SWift’s entry is insufficient, is based upon the holding
that because she was entitled to credit for Wilson’s expenditures
and improvements she was also entitled to rest upon the character
© of the land prior to the time he made them. The rule established
by the Department is opposed to this view (Rivers ». Burbank, 9
~ C. L. O, 238; Taylor v. Rogers, 14 L. D., 194; Campbell ». Sutter,

- 16 L. D., 40). Under these decisions, it is clear the character of
the land at the date desert-land entry thereof is made must control,
and measured by this standard, the allegations contained in Chaffin’s
affidavit of contest. is sufficient. sl

‘The other matters set up by Chaffin touching the qualifications of
Wilson to make entry are, as held by your ofﬁce, wholly immaterial.

For the reasons herein given, your decision is reversed in so far
as it denies a hearing .on the allegations touching the character of
the land at-the date of Swift’s entry and attacking the final proof
offered by her to establish reclamation of the SW. 3 NW 1, NW. }
SW. 1, NW. 1 SE. 1, SE: 1 SE.} of said section 31. -

CONFIRMATION—GENERAL ORDER oF SUSPLNSION——DIRECT CHARGE~
' LISCLI\TG FOR INVESTIGATION

Moraan 2. RowLanp.

A general order suspending all entries of a specified classfwithin a given terri-
tory will not bar confirmation under the proviso to section 7, act of March 3,
1891, but there must be a direct charge against each particular entry, or -
they-must be specifically listed for investigation within the tWo—year period,

. in order to stop -the running of the statute. -

First Assistant Secretary Plerce to the Commissioner 0/"' the General

(G. W. W) - Land Office, August 8, 1908." (A.W. P,

“An appeal has been filed on behalf of George R.-Rowland from
your office decision 6f February 27, 1908, wherein you affirm the
action of: the local officers and hold for cancellation his homestead

entry No. 13040, embracing the SW. 4, Sec. 2, T.9 S., R. 10 W., Port- o

land, Oregon, land district. -

It appears from an examination of the record in thls case that
Rowland made entry of said tract on September 11, 1900, and that
on May 6, 1902, the same was commuted to cash entry. No. 7397,
Oregon City (now Portland) series. It further appears thatthe land -
embraced therein was a part of the former Siletz Indian reservation,
and that because of certain communications received by your office
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relative to said lands you issued instructions on March 25, 1903, to
Division “C?” of your office directing suspension of action on all"
- commuted homestead: entries in-said reservation, includihg townships .
6,7, 859, and 10 south, ranges9, 10; and 11 west; above land district.

""i*By your letter of the followmg day you instructed a special .agent to

p investigate and make Teport upon all homestead entries embraced.
within this territory. Tt further appears that on November 14,1903,
“‘based ‘on" the recommendation of another. .Special ‘agent, yotr- oﬂice'
issued a general order suspending all entries of said lands until fur-
ther instructions. Tt does not appear, however, that any action was
taken in respect to the entry in question until March 31, 1906, when
as result of a communication from the entryman compl‘aining of the
long delay in the issuance of patent on his said entry, your office
instructed Chief of Field Division Dixon to promptly direct an ex-
amination thereof and report thereon. Such examination was there-
after made on July 25, 1906, by Special Agent McMechan, who made
adverse report thereon August 7th following, which was forwarded
to your office with the approval of the Chief of Field Division. Based
thereon, it appears that your office by letter of September 15, 1906,
ordered a hearing upon the charges made by said special agent. Sub-
sequently, and after considerable correspondence, the contestant
herein, James R. Morgan, was, by letter of April 11, 1907; allowed

to intervene and prosecute the government proceeding therétofore in-

stituted by your office. Upon due notice thereof hearing was had
before the local officers on July 17, 1907, and as result of the testi-
mony offered thereat, they found against the entryman on August
29, 1907, and recommended cancellation of his said homestead entry.
Upon appeal therefrom, -as heretofore statéd, your office upon con-
sideration of the case affirmed their action and-held Rowland’s entry
for cancellation.

The case is now before the Department upon appeal from. your
said office decision. As a basis for said appeal seven specifications
of error are alleged, but in the view of the Department it is only.
deemed necessary to refer to that holding that your office erred in

- assuming jurisdiction of the case, and in not holding that said entry .
was confirmed under the proviso to section 7 of the act of March 3,
1891 (26 Stat., 1095), and -that it was therefore error to pemmt_
Morgan to mtervene and become the real party contestant in this
case long after such confirmation of the entry. This proviso is as
follows:

That after the lapse of two years from the date of the receiver’s receipt
upon the final entry of any tract of land under the homestead, timber culture,
desert land. or 'preemption laws, or under this act, and when there shall be no
pendmg contest or protest against the vahdlty of such entry, the entryman
shall be entitled to a patent.
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-/ In the case of John S. Maginnis (33 L. D. , 306), Wherem the ques-
‘tion was fully considered, it was said, accordmg to the syllabus,
hich appears to sum up accurately the principle annouriced therein,
hat: =~ - IR R
Any proceeding by the government challenging the validity .of any
ntry, or any investigation initiated because of the supposed invalidi
ntry, before the lapse of two years from the date of final certificate,- is effectlve
“to take the -entry out of the confirmatory operatlon of the prov1s0 to sectlon

sSiseven of the act of March 3, 1891,

~In the case at bar, it will be noted that Whl].e your office had on

“March 25, 1903, suspended action on all commuted homestead entries
embraced in the Siletz Indian reservation, and on the following day
directed an investigation and report thereon, and on November 14th
following had suspended all entries of said lands, yet there was not
at:that time any direct charge made against this entry, nor was it
ever embraced with others and specifically listed for investigation.
In fact, as heretofore recited; no such direction was. given as to the
entry in questlon until by your office letter of March 31, 1906. ‘

- Tt would therefore seem upon careful consideration that there was
no such contest, protest, or proceedmg initiated by the government

" within two years from the date of issuance of the cash certificate on -
this entry, which would prevent confirmation thereof under the S‘)J.d
proviso heretofore set out. '

Careful examination of all the papers in thle case, as well as < the
~.records of your office, discloses that a like view was entertained by
you, for in your letter of July 18, 1907, to Acting Chief ¢f Field
‘Division -Neuhausen, it was stated that by letter “P.” of June 8,
1907, the said order of November 14, 1903, suspendmcr all “action
lookmg to the patenting of entries w1thln thls terrltorv, was modi-
fied so as to apply only to those entries made prior to the issuance
of said order, which were not confirmed under the act of March .
- 8, 1891, supra; and further that said order of November 14, 1903,

- Was conetrued not to prevent the running of the statute against thoce
entries suspended thereunder which were not listed to a special .agent
for investigation or against which no spemﬁc charges of fraud. were -
brought before ‘two years had elapsed since issuance of a final certifi-
cate. In other words, there must be a direct charge against a specific

- entry, or that the entries must have been specifically listed for investi-
gation Wlthln thls two year period in order to prevent confirmation
thereof.

Entertaining the behef that this is the correct view, the Depart—
‘ment. must hold that the entry in question.was confirmed. The deci-
sion. of your office is therefore reversed the contest dlsmlssed and
the entry passed to patent : L
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MILITARY BOUNTY LAND WARRANT—ASSIGNME\TT N BLANK—— .
: EVIDENCE OF OWNERSHIP. - -

= S THOMAS E. Ramsay.

nd 1mphedlv authorizes hlm to  fill . the blank with: his name when ~ he

cates or assigns the walraut ‘but does not make it an 1ust1ument negoti-

ble by mere delivery nor- vest title in a mere finder or purlomel and’ it
is within -the- power of the land department when a Walrant so ass1gned

- in blank is presented for location to require evidence showmg that the
holder is- m faect the lawful owner thereof -

First Asszstant Secretary wae to the C’ommzsszoner af the Geneml :
(G. W. W) - Land Office, August 6,1908.. . (J.R. W.)

Thomas E. Ramsay appealed from your decision..of May 11; 1908,
requiring further proof.of his title to military bounty land Warrant ‘
55,771, under act of Septernber 98, 1850 (9 Stat., 520), to Mary
Kuykendahl widow  of George Kuykendahl, prlvate, Ohio militia,
war of 1812, located by Ramsay on SE. { SE. }, Sec. 15, T 5 S R. 8
W., St S‘cephemQ merldlan, Jackson, M1s=1ss1pp1
: The assignment was in blank by Nicholas and Margaret Kuyken—, '
- dahl, as heirs of Mary, shown by-affidavit of George Kuykendahl tobe
her sole surviving heirs.. Ramsay’s title was by transfer of W. E..
Moses Land Scrip and Realty Company, by mesne conyveyances, from
G. R. Peacock, alleged to be direct transferee of the warrantee’s heirs,
*July 6, 1906, the District Court, Denver county, Colorado, rendered
" decree in suit by William E. Moses against: Nicholas and Margaret -
‘Kuykendahl, G. R. ‘Peacock, and others, purporting to quiet title to
the warrant in Moses. - Peacock, personally served, answered admit-
ting Moses’s claim. The other defendants, served by publication
only, appeared not.. May 17, 1907, you rejected Ramsay’s application
for unsatisfactory evidence of title to the warrant. ~August 8, 1907, -
you held the location for cancellation because the land was .not sub]ectb
to warrant location. Ramsay appealed from both decisions. '

Febraary 5, 1908, the Department. affirmed. your ‘decision ‘as to the‘

requirement. for addltmnal proot of: Ramsay’s title to the warrant,
and, you having accepted George. Kuykendahl’s affidavit-as sufficient,
evidence of the warrantee’s death and of the succession: of the assign-
ors as her sole heirs, you were advised that: . : ‘

‘The -title being in said heirs at.that date it passed by thelr duly e*{ecuted
assignment in blank.and conveyed all their rlght tltle, and mterest in the same
by mere dehvery, but before ihe warrant can be ‘locatéd that blank must be
filled with the name of the a551gnee, showing; prima facie, a complete and per-
fect title in the Tocator.’ ~Jake ‘Salmen: (35 L..D, 458). * »*‘ * Whlle that
decree is binding upon Peacock and Moses;.and Vw\ill_estop them from denymg
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their title, it does not preclude-the Department from requiring such reasonable
proof as to the locator’s. ownership of the warrant * * *° go as to vest the
assignee with all the rights of .the original owner of the warrant on location.
The proof required by your office is not unreasonable. If it is true, as.stated
_in the complaint of Moses and the answer of Peacock, that said warran‘ngas :
for a 1eas0nab1e consmeratlon tmnsferred and ‘assigned by the heirs of the war-

ranteé to: Pe-lcock ‘there should béno d1ﬂiculty 1n securmg hlS [Peacock’s] afﬁ--f» ‘;_,; :

‘davit to that effect. . :
In response to your requlrement so affirmed, Ramsay procured. and:
filed, in addition to the chain of assignments, regular in form, from
Peacock, Moses, and the W.- E. Moses Land Scrip and Realty Com-
pany,. a{ﬁdav1ts of Peacock and Moses confirming the fact of such
assignments, and Peacock further stated that at time of his assign-
ment of the warrant—" - )
he was the lawfu] owner thereof having theretofore purchased the same for a
valudble consideration from the heirs of the warrantee above named, which will’
more fully appear by the assignment of the heirs of said assignee in favor of
affiant, attached to the mlhtarv bounty land wamant above described.

You held this to be too general and vague to constitute satlsfactorv‘
‘evidence of the alleged assignment by the heirs to him, August 81,
1853, and refused to accept it,-and held that in view of the fact that
the decree in the suit at Denver, in 1906, recited that evidence was -
submitted and heard, upon which the court then found the warrant
was transferred by the heirs to Peacock in 1853, there should be no
difficulty in producing that or satisfactory. ev1dence at this time,

In view of the many frauds perpetrated in claims of assignments of-
land warrants, the Department deems you are. fully justified in-re-
- -quiring full and circumstantial narration of facts from any one hold-
1ng and claiming title to a land warrant ass1gned as this is, in blank.
It is unusual that such instrument reposes fifty-three years in one
hand. without attempt of the holder to locate or negotiate it. The
transferee of a land warrant in 1853 must now be probably aged up-
ward of seventy-six years, for such transfers are not usually made to
minors.. Peacock has not stated his age. - The assignment in blank,
if otherwise perfectly regular, merely. vests the right of property in
‘the purchaser, to-whomni it is delivered, and impliedly authorizes him
to fill the blank with his hame when he claims to locate or assign it.
It does not make it an instrument negotiable by mere delivery under
the law merchant, nor vest title in a mere finder or purloiner. . Pea-
‘cock did not fill in his own name as assignee before assignment to
Moses, and the warrant, as'it is presented here, is one assigned in
_blank. Such'a warrant always presents a case for determination of
" the land department, whether the holder, back to whose hand it can
be traced, was in fact owner, by either good, equitable, or legal title.

It was shown in Homer Guerry (35 L. D., 310, 311) that it is not
within the ordinary chancery ]uI‘lSdlCthIl to quiet or ad]udlcate title
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to chattel property in possession of a plaintiff, and that such juris-
diction, wheré it exists, is purely statutory. No such statutory grant
of jurisdiction was found or has been pointed out in Colorado, where
‘this asserted decree was rendered. - It was conclusive only between
the ‘parties before the court, who were William E. Moses and G. R.
- Peacock alone, affecting no. others, though nominal parties; but not
served with process. Apparently they had no interest, as they had
executed an assignment in due form, except blank as to the assignee.
* That blank, or unnamed assignee, was the proper defendant.

You properly might reasonably require full and circumstantial dis-
¢losure by G. R. Peacock of all facts relating to any former posses-
sion and claim of ownership of such warrant resting in his knowledge
and time when, for what consideration, and from whom it came to his
possession, and all circumstances connected therewith throwmg light
upon the right of any one to claim its ownership.

Your decision is. affirmed.

SURVEY OF MINING CLAIM—CORRECTION OR AMENDMENT OF SURVEY.

GOLDDN RULE &0. Co.

The terms upon which a mineral survey-is made are matters of private con-
tract between the owner of the mining claim and the ‘mineral surveyor, and
not enforceable by ‘the land department, which, in case of default on the
part of the surveyor, has no power to.designate another surveyor to make
a correction or amended survey at the expense of the bondsmen of the
defaultlng surveyor, or to require the latter to -correct his work without
expense to the claimant, or to 1mpqse upon the claimant the condition that
an amended or correction survey, for which it may devolve upon him'to
apply, . shall -be made without expense to the surveyor who made the
original. survey. ‘ :

- It is not only the right, but the duty, of: the appointing power to revoke: the
appomtment of an mcompetent or negligent mineral surveyor, that futme
impositions upon mining clalmants may be avoided.

‘In the event a mineral surveyor neglects or 1efuses to make necessary correc
tions or amendments of a survey executed by. him, it devolves ‘upon the

“ mining claimant to apply for an amended surv ey to meet the reqmrements '

First Assistant Secretary Pierce to the OOmmzsswner of the General
(G.W. W) Land Office, August 6,1908. . (F. H. B.)-

The Golden Rule Consolidated Mining and Milling Company has
appealed from your office decision of November 8, 1907, involving'
the survey, No. 549, of its group. of mining claims in Oregon, in
which - the’ surveyor—general for that State was dlrected to notify
the company that it would be—

allowed sixty days from date of service of notlce within. which to make apph-

cation to your office for an amended sulvey of sald claims, vlthout expense to .-
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the mineral surveyor (26 L. D, 575), in default of Wh‘ich and of appeal, the
approval of said survey 549 will be revoked, and so noted on the records of
your office and of the proper district land office, without further notice..
~ From the record now before the Department it appears that in the
“course of a subsequent mineral survey. (No. 594) of another group
and for other parties the miheral surveyor (Collier) making it re-
ported survey No, 549, by mineral surveyor Alonzo Gesner, in error
(as stated by the surveyor-general, “in fact, in many instances,.
greatly in error ”), and that Gesner was thereupon called upon by the
surveyor-general to make a prompt and thorough examination upon
the ground and toreport the result under oath. This, it seems, Gesner
has thus far failed to do, though several times cited thereto; and in-
asmuch as, pending such examination and ascertainment, the sur-
veyor-general could not approve the later survey, No. 594, the latter
“officer recommended to your office that mineral surveyor Gesner’s
bondsmen be required to furnish, at their ‘expense, a competent and.
acceptable mineral surveyor to male-the necessary report upon sur-
vey No. 549, and that Gesner’s appointment be revoked.
: ‘Pursuant to direction by your office; the surveyor-general called
upon Gesner to show cause, within sixty days therefrom, why his ap-
pointment as mineral surveyor should not be revoked, and received
from him the following response: - :

Referring to the Hon. Commissioner’s letter relating .té corrections to be made
in the survey -of Mineral Survey No. 549, for the -Golden Rule Consolidated.
Group of Mining Claims, I would say that I have already made one trip at
my own expense to make such “corrections as was necesma1y to. harmonize my
survey with Deputy Collier’s, but the company could only, or rather furnished
me assistants Who_wele mterested;n the mining property; so the survey fell

» through with, I have on several occasions called on the Manager of the Con-
solidated Group, requesting him to furnish me assistants and money necessary
to defray my expenses in making said survey, but Withopt results; in fact, T
do not believe they care to have thé survey perfected at the present time. .

I will say in conclusion that I have not-got the money to meet the necessary
. expense, and I do not think that I should be required to do-so. I am ready to
go, and have been ready and willing at all times to go, if the company would
meet the necessary expense and furmsh the - help necessary to execute the
sulvey ) . .

This the surveyor—general transmitted to your office, remarkmO‘ 1n ’
that connection that Gesner “ practically admits that he is in error,”
and recommended at the same time that he be authorized to approve
survey No. 594. The papers having been returned, after examination
in your office, for his further. recommendation in the premises, the
surveyor-general recommended that Gesner’s appointment as a min-

~eral surveyor be revoked; that the claimant of the mineral group so

surveyed by Gesner be called upon to apply for an amended survey;

_and that the returns of mlneral survey No. 594 be approved, if found

to be regular.

<
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By the decision first above mentioned your office held Gesner’s
explanation of his inability to harmonize his survey (No. 549) with
survey No. 594 to be satisfactory, and directed the surveyor-geheral
to call upon the present appellant to apply for an amended survey,
as and upon the terms set forth in the above extract from. that
decision.

Under oath the appellant alleges a contract between it and Gesner
for the execution of the survey of its group of mining claims, in which,
among other things, the latter party agreed that any errors on his
part in the execution of the survey should be corrected at his ex-
pense; that if, as stated in his letter above quoted, he made a trip
at his own expense for the purpose of harmonizing the two surveys,
he made it pursnant only to the. said contract; that the statement in
his aforesaid lefter to the effect that the appellant company could
only, or rather did, furnish him assistants who were interested in
the mining claims, is untrue; that, notwithstanding the fact that by
the terms of said contract Gesner should himself have furnished his
assistants and made the correction survey, the appellant did, afterv
the résurvey was ordered, at its own expense furnish two men to
_assist Gesrer and the mineral surveyor who reported the survey in
error, and the latter, at a date agreed upon with Gesner and accom-
panied by two other absolutely disinterested men, went upon the
ground to meet Gesner and assist in making such additional surveys
as were required to correct errors and harmonize surveys Nos. 549
and 594; that Gesner had agreed to be upon the ground at that time
but failed to appear, and this appellant company was compelled to,
and did, pay the two men referred to for going upon the ground at
that time for the purpose stated; that the company does desire to
have its survey perfected and harmomzed with said survey No. 594,
and has paid Gesner in full as per contract; and appellant therefore
- asks that Gesner be required to perfect and harmonize the survey, at
his own expense, or that, if he shall refuse so to do, his appointment
as mineral surveyor be revoked and another mineral surveyor desig-

nated to make the said survey at the expense of Gesner and his
bondsmen. ;

From the foregoing recital it is clear that, so far as conceins the
question of the cost of an amended or correction survey, the case is
controlled by the case of Richard G. Anderson (26 L. D., 575), cited
by your office, and appellant’s contention to the contrary can not be
sustained. That decision proceeded upon the assumption (which
could not be affirmed or negatived from the record) that the defective

" survey therein involved might have been the fault of the mineral
surveyor who had been directed by your office to make an amended
survey without expense to the claimant.” Holding that there Was

58566—vorL 37—08——T7
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no authority of law for the imposition of the terms quoted, and after -
citing the pertinent provisions of section.2334, Revised Statutes, the
Department said: :

Under this statute the mineral claimant may employ ‘any deputy mineral
surveyor to do his field work. He may also contract on the basis of such com-
-pensation as may be agreed upon between the contracting parties, subject only
to the limitation of a maximum charge which is fixed by the Commissioner of
the General Land Office. It therefore is a private contract between the parties.
If the claimants have been injured by the incompetent or inaccurate work of
Anderson, they are not without remedy on the contract. Inasmuch as he is an
officer of the United States, proper administrative action on the part of your
office would seem to be a due consideration of any charge of official misconduct
which may be made against him in connection with this matter, and after
giving him a full and fair opportunity to be heard thereon to make such recom-
" mendation to the Départment as the circumsta