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" DECISIONS

THE PUBLIOQLANDS.

OPENING OF ’I‘HE U’INTAH INDIAN RESERVATION LANDS IN THE
STATE OF UTAH.

B.Yi THE I;)l‘{‘ES.IDENT or THE UNITED STATES OF AMERICA.
A PROCLAMATION

VVHERJ:AS 1t was provztded by the act of Concrress approved May
927,.A. D. 1902 (32 Stat., 263), among other things, that on October
1, 1903, the unallotted lands in the Uintah Indian Reservation, in
the State of Utah, “ shall be restored to the public domain : Provided,
That persons entering any of said lands under the homestead laws .
-shall pay therefor at the rate of one dollar and twenty-five cents per

- acre;”

And, Whereas, the time for the opening- of said unallotted lands was
~extended to October 1,1904, by the act of Congress, approved March
3, 1903 (32 Stat., 998), and was-extended to March 10, 1905, by the -
act_ of Congress, approved April 21, 1904 (38 Stat., 207 ), and was
again extended to not later than September 1, 1905, by the act of Con-
gress, approved March 3, 1905 (33 Stat 1069), which last named act
pr0v1ded among other thmgs ' '

That the said unallotted lands, excepting such tracts as may have been set '_ ‘

_ aside as national forest reserve, and such mineral lands as were -disposed of by

. the act of Congress of May twenty-seventh, nineteen hundred and two, shall be
“disposed of under the general provisions.of the homeéstead and townsite laws
of the Uhited States, and.shall be opened to settlement and entry by proclama:

, tion of the President, which pwclamatlon shall prescribe the manner in which

these lands may be settled upon, occupied, and entered by persons entitled to '
-make entry thereorf; ‘and no.person shall be permitted to settle upon, occupy, or
enter any .of said.lands, except ds prescribed in said proclamation, until after
the expiration of sixty days from the time when the same are theleby -opened
to settlement and entry : Provided,, That . the rights - of honorably discharged -
Union. soldiers- and sailors of the late civil and the Spanish war or Philippine g
’msuuectlon as defined and deseribed in sections twenty-three hundred and four '
:and twenty- ‘three hundred and five of the Revised Statutes, as amended by the

“act of March fir st, nmeteen hundred and one, shall not be abrldged -
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Now, therefore, I; Theodore Roosevelt, President of the United
States of America, by virtue of the power in me vested by said acts
of Congress, do hereby declare and make known that all the unal-
lotted lands in said reservation, excepting such as have at that time -
been reserved for military, forestry, and other purposes, and such
-mineral lands as may have been disposed of under existing laws, will,

“on and after the 28th day of August, 1905, in the manner hereinafter -
prescribed, and not otherwise, be opened to entry, settlement, and dis-

" position under the genéral provisions of the homestead and townsite
laws of the United States, and it is further dlrected and prescribed
that:

Commencing at 9 o’clock a. m. Tuesday, Avugust 1, 1905, and end-

“ing at 6 o’clock p. m., Saturday, August 12, 1905, a reglstratlon will
be had at Vernal, Prlce, and Provo, State of Utah and at Grand -
Junction, State of Colorado, for the purpose of ascertaining what
‘persons desire to enter, settle upon, and acquire title to any of said
lands under the homestead law, and of ascertaining their qualifica-
~ tions so to do. To obtain registration each applicant will be required
to show himself duly qualified, by written application to be made
only on a blank form provided by the Commissioner of the General
Land Office, to make homestead entry of these lands under existing -
“laws, and to give the registering officer such appropriate matters of
description and identity as will protect the applicant and the Gov--
ernment against any attempted impersonation. Registration can not
be effected through the use of the mails or the employment of an
agent, excepting that honorably discharged soldiers and sailors en-
titled to the benefits of section 2304 of the Revised Statutes of the
United States, as amended by the act of Congress, approved March
1, 1901 (31 Stat., 847), may present their applications for registra-
tion and due proofs of their qualifications through an-agent of their
own selection, having a duly executed power of attorney on a blank
form provided by the Commissioner of the General Land Office, but -
no person will be permitted to act as agent for more than one such

soldier or sailor. No person will be permitted to register more than - -

once or in any other thas his true name.

Each applicant who shows himself duly qualified will be registered
and given a nontransferable certificate to that effect, which will entitle -
him to go upon and examine the lands to be opened hereunder; but
the only purpose for which he can go upon and examine said lands is

- that of enabling him later on, as herein provided, to understandingly

.. select the lands for which he may make entry. No one will be permit-

ted to make settlement upon any of said lands in advance of the
opening herein provided for, and during the first sixty days follow-
ing said opening no one but registered applicants will be permitted
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_ to make homestead settlement upon any of said Iands, and then only
in pursuance of a homestead. entry duly allowed by the local land
officers, ot of a soldler s declaratory statement duly accepted by such
officers. .
The order in which, during the first sixty days followmo the open-
ing, the registered apphcants will be permitted to make homestead
entry of the lands opened hereunder, will be determined by a drawing
. Tor the district publicly held at Provo, Utah, commencing at 9 o’clock
- & m., Thursday, August 17, 1905, and continuing for such period as
\may be necessary - to complete the same. The drawing will be had
under the supervision- and immediate observance of a committee of
three persons whose: integrity is such as to make their control of the
drawing a guaranty of its fairness. The members of this committee
will be appointed by the Secretary of the Interior, who will prescribe
suitable compensation for their services. Preparatory to this drawing
- the registration officers will, at the time of registering-each apphcant
who shows himself duly quahﬁed make out a card;, which must be -
signed by the applicant, and giving such a descrlptlon of the applicant
as will enable the local land officers to thereafter identify him. This
card will be subsequently sealed in a separate envelope which will
-bear no other distinguishing label or mark than such as may be neces-
sary to show that it is to go into the drawing: These envelopes will -
be carefully preserved and remain sealed until opened in the couise of -
the drawing herein provided. When the registration is completed all
of these sealed envelopes will be brought together at the place of
drawing and. turned over to the committee in charge of the drawing,
who, in-such manner as in their judgment will be attended with entire
fairness and equality of opportunity, shall proceed to draw out and
-open the separate envelopes and to give to each inclosed card a
number in the order in which the envelope containing the same is
drawn. . The result of the drawing will be certified by the committee
to the officers of the district and will determine the order in which
the applicants may make homestead entry of said lands and settle-
ment thereon. -
Notice of the drawmo‘s. stating the nameé of each apphcant and

" number assigned to him by the drawing, will be posted each day at

the place of drawing, and each applicant will be notified of his num-
ber and of the day upon which he must make his entry by a postal
card mailed to him at the address given by him at the time of regis-
tration. - The result of each day’s drawing will also be given to the
- press to be published as a matter of news. ~Applications for home-
stead entry of said lands during the first sixty days followmg the
opening can be made only by registered apphcants and in the order
established by the drawing.
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Commencmo on ’\Ionday, August 28, 1905, at 9 o’clock a. m., the

applications of those drawmg numbers 1 to 50, 11101u31ve, must be
presented at the land office in the town of Vernal, Utah, in the land
district in which said lands are situated, and Wﬂl be considered in
their numerical order during the first day, and the apphcatlons of
those drawing numbers 51 to 100, inclusive, must be presented and
will be considered in their numerlcal order during the second day,
- and so'on at that rate until all of said lands subject to entry under
" the homestead law, and desired thereunder, have been entered. Tf
any applicant fails to appear and present his application for entry
when the number assigned to him by the drawing is reached, his
right to entry will be passed until after the other apphcatlons as-:
signed for that day have been disposed of;, when he will be given
another opportunity to malke entry, failing in which he will be deemed
to have abandoned his right to make entry under such drawing.

To-obtain the allowance of a homestead entry, each applicant must
personally present the certificate of registration theretofore issued: to
him, together with a regular homestead application and the necessary
accompanying proofs, together with the regular land office fees, but
- an honorably discharged soldier’ or sailor may file his declaratory-
statement through hlS ‘agent, who can represent but one soldier or
sailor as in the matter of registration.’

Persons who malke homestead entry for any of these lands W111 be
.required to pay therefor at the rate of one dollar and twenty-five
cents per acre when they make final proof, but no payment, other
~ than the usual fees and comnnssmns will be requlred at the time the
entry is made. .

Persons who apply to make entry of these 1ands prior to October
27, 1905, will not be required to file the usual nonmineral affidavit
* with their. apphcatlons to-enter, but such affidavit must be filed before
final proof is accepted under their entries; but all persons who make
. entry after that date will be requlred to ﬁle that affidavit Wlth thelr
applications to- enter.

The production of the certificate of reglstramon will be dlspensed
with only upon satisfactory proof of its loss or destruction. If at
the time of consuiermg his regular application for entry it appears
that an applicant is disqualified from making homestead entry of

these lands, his application will be rejected, notwithstanding his -
prior registration If any applicant shall register more than once -

hereunder, or in any other than his true hame, or shall transfer his
registration certificate, he will" thereby lose all the benefits of the |
- registration and drawing herein provided for, and will be precluded
from entering or settling upon - any of said lands during the first
sixty days following said opening. '
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Any person or persons desiring to found, or to suggest establishing,
a town site upon any of the said lands, at any point, may, at any tlme
- “before the opening herein provided for, file in the land office a written
- application to that effect, describirig by legal subdivisions the lands
" intended to be affected, and stating fully and under oath the necessity
-or propriety of founding or establishing a town at that place. The’
local officers will forthwith transmit said. petition to the Commis-
sioner of the General Land Office with their recommendation in the -

- premises. - Such Commissioner, if he believes the public interests will

be subserved thereby, will, if the Secretary of the Interior approve
_thereof, issue an order withdrawing the lands described in such peti-
tion, or any portion thereof, from homestead entry and settlement and
directing that the same be held for the time being for disposal under

© the town site laws of the United States in such manner as the Secre-

. tary of the Interior may from time to time direct; and, if at any time
‘after such witlidrawal has been made it is determined that the lands
so withdrawn are not needed for town site purposes they may be
released from such withdrawal .and then disposed of under the gen-
eral provisions-of the homestead laws in the manner prescribed herein.
All persons are especially admonished that under the said’ act of' -
. Congress approved March 3, 1905, it is provided that no person shall
‘be permitted to settle upon, occupy, or enter any of said lands, except
in the manner prescribed in this proclamation; until:after the expira-
tion of sixty days from the time when the same are opened to settle-
- ment and entry. After the expiration of the said period of sixty
_ days, but not before, as hereinbefore prescrlbed any of said lands .

remaining undlsposed of may be settled upon; occupied, and entered -
under- the: general prov1s10ns of the homestead and.townsite laws of ==

the United States in like manner as if the manner of effecting such

.. settlement, occupancy, and entry had not been prescribed herein in . . '

- obedience to law.

The Secretary of the Interior shall prescmbe all needful rules and
regulations necessary to carry into full effect the opening herein pro-
vided for. . .

- In witness Whereof I have hereunto set my hand and caused the
. seal of the United States to be affixed.
~ Done at the city of Washington this 14th day of July, in -

FSEAL] the year of our Lord 1905, and of the Independence of the

United States the one hundred and thirtieth.
‘ : THEODORE ROOSEVFLT
By the President: :
- Avvey A. ADEE, :
Actmg Secretam/ of State
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OPENING OF THE UINTAH INDIAN RES]]RVATION LANDS IN THE STATE
OF UTAH. ] :

By tHE PrESDENT orF THE. UNITED STATES OF :AMERICA.
A PROCLAMATION.

- Whereas, it was declared in my proclamation of July 14, in the
“year of our Lord 1905, préseribing the manner in which certain lands
within the Uintah Indian Reservation should be opened to settlement
and entry under the homestead and townsite laws of the United
States, among other things, as 'fOIIOWs: :

'Commencing'on Monday, August 28,.1905, at 9 o’clock a. m., the'applications
of those drawing numbers 1 to 50, inclusive, must be presented at the land office ;
in the town of Vernal, Utah, in the land district in which said lands are situated,
and will be considered in their numerical order during the first day, and the
:ippliéations of those drawing numbers 51 to 100, inclusive, must -be presented
and will be considered in their numerical order during the second day, and so:on

-at that rate until all of said lands subject to entry under the Hoinestead law,
and desired theleundel, have been entered. - If any applicant fails to appear
and present his application for entry when the number assigned to him by the
_drawmor is reached, his right to enter will be passed- until - after the. other
applications assigned for that day have been disposed of; when he will be given
another opportunlty to make entry, failing in which he will be deemed to have
abandoned his right to make entry under such drawing;

And, whereas, there now appear to be ample reasons for a modi-
} ﬁcatlon of said provision;

Now, therefore, I, Theodore Roosevelt, President of the United -
States of America, by virtue of the power in me vested by said act. of
Congress, and for the purpose of modifying the provision of said -
proclamatwn above quoted, do hereby declare and direct that said
: prov1swn be modified to read as follows:

Commencing on Monday, August 28, 1905, at 9 o’clock a. m., the applications -
of those drawing numbers 1 to 111, inclusive, must be presented at the land‘
office in the town of Vernal, Utah, in the land distriet in which said lands are "
sitnated, and will be considered in their numerical order during the first day,
and. the applications of those drawing numbers 112 to 222, inclusive, must be .
presented and will be considered in their numerical order during the second day,
and so on at that rate until all of said lands subject to entry under the home--
stead law, and desired thereunder, have been entered. If any applicant failg to
appear and present his application for entry when the number‘ assigned to him
‘by the drawing is reached, his right to enter w111 be passed until after the other ..
applications asmgned for that day have been dlsposed of, when he will be given
another opportunlty ’to make entry, failing in which he will be dgemed to have
abandoned-his right to make entry under such .drawing. '



DECISIONS RELATING TO THE PUBLIC LANDS. - T

In witness whereof, T have hereunto set my hand and ceused the
seal of the United States to be affixed. ‘
: Done at the city of Washington this od dav of August, in

[sEaL.] the year of our Lord 1905, and of the Independence of the

Umted States the one hundred and thirtieth.
s T.: RooseverT.
By the President: :
Arvey A. ApEx, T
- Aeting Secretary of State.

REGULATIONS GOVER‘TING OPENING OF UINTAH RESERVATION IN
UTAH.

CIRCULAR.

DePARTMENT. OF THE INTERIOR,
' GENERAL Lanp Orrice,

: - Washington, D. C. July 15, 1905.
Regzster and Receiver,

United States Lcmd Office, Vernol, Utah.

GenTLEMEN: The followmg regulations are hereby prescribed for
the purpose of carrying into effect the opening of the Uintah Indian
Reservation in the State of Utah, prov1ded for in the act of Congress
of March 3, 1905 (33 Stat., 1069); and in the President’s ploclarnatlon'
of July 14, 1905, thereunder

Iirst. Apphcatlons either to file soldiers’ declaratory statement or
make homestead entry of these lands, must, on presentation, in ac-
cordance with. proclamation opening said lands to entry and settle-
ment, be accepted or rejected, but local officers may, in their discre-
tion, permit amendment. of a defective apphcatlon during he day
only on which same is presented.

Second. No appeal to the General Land Office will be allowed or
considered unless taken within one day, Sundays excepted after the

_rejection of the application.’

Third. After rejection of an application, whether an’ appeal be
taken or not, the land will continue to be subject to entry-as before, -
excepting that any subsequent applicant for the same land must be .
informed of the prior rejected application and that the’ subsequent
application, if allowed, will be subject to the disposition of the prior
application upon the appeal, if any is taken “from the. rejection

‘thereof, which fact must be noted upon the receipt or certlﬁcate

issued upon the allowance of the subsequent application. :
Fourth. Where an appeal is taken the papers will be immediately
forwarded to the General Land Office, where they will be at once

~carefully examined and forwarded to the Secretary of the Interior
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with approprlate 1ecommendatlon when the matter will be promptly
decided and closed..

Fifth. Applications to contest entries allowed for these lands ﬁled
during the sixty days from date of opening will also be immediately
forwarded to the General Land Office, where they will be at once
carefully éxamined and forwarded to the Secretary of the Interior
‘with proper recommendatlon, when the matter will- be promptly
decided. - :

Sixth. These regulatlons will supersede durlng the smty days- -
from the openmo of these lands, any rule of practice. or other regu- = -

lation governing the disposition of applications with which they may
conflict, and will apply to all appeals taken from the actlon of the’
Tocal officers during said period of sixty days.

Seventh. The purpose of these regulations is to provide an ade- . .

quate and speedy method of correcting any material errors in local
offices, and at the same time to discourage groundless appeals and put
it out of the power of a disappointed applicant to indefinitely tie up
the land or force another to pay him to withdraw his appeal.

Give all possible pubhc1ty through the press and otherwme, to these -
regulations.
’ W Al RICHARDS, Commissioner.
- “Approved: :
A F.L. CA“\IPBELL,AGt’m,g ;S’em"etary

‘UINTAR INDIAN | LANDS-PERSONS NOT QUALIFIED TO ENTER.
CIRCULAR

y DEPARTMENT OF THE -INTERIOR, |
GeneraL Lanp OFFICE, -
S Washington, D. C., July 15, 1905.
‘The following persons are not qualified to make homestead entry
of the lands of the Uintah Indian Reservation in Utah: B
1. Any person ‘who has made a prior homestead entry and is not -
entitled to make a second homestead entry. -Under the act of June .
5, 1900 (81 Stat., 267), any person who made a homestead entry and -
v ' ommuted the same prior to June 5, 1900 is entitled to make a second.
" hémestéad entry; under the act of May 22, 1902 (82 Stat., 03), any
person who made fifial five-year proof, prior to May 17, 1900 on lands .
- 1o besold for the benefit of Indians, and paid the price prov1ded by.
- law opening the land to settlement, and who would have been erititled
~under the “ free homestead ” law to have received title without such
payment, had not proof been made prior thereto, is entitled to make a
second homestead entry; under the act of April 28, 1904 (33 Stat.,
527), any person who, prior to April 28, 1904, made homestead entry.
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but was unable to perfect the entry on account of some unavoidable
complication of his personal or business affairs, or on account of an .
honest mistake as to the character of the land, provided he made a
bona. fide effort to comply with the homestead law and did not relin-*
" -quish his entry for a eons1derat10n, is entitled to make a second home—
‘stead entry; under section 2 of said act any person who has made a
homestead entry of a quantity of land containing less than 160 acres,
and is still owning and oecupying the same, may enter a sufficient -
. quantity of lands contiguous to the lands embraced in his original
entry to make up the full amount of 160 acres; under section 6 of the -
“act of March 2, 1889 (25 Stat., 854), any person who has made a-
‘homestead entry for less than 160 acres, and hias received the receiver’s
final receipt therefor, is entitled to enter enough additional land, not
necessarily contiguous to the original entry, to malke 160 acres.
2. A married woman, unless she has been deserted or abandoned
by her husband. '
- 3. One not a citizen of the Umted States, and Who has not declared

- his intention to become such.

4. ' Anyone under 21 years of age, not the head of a farnllv, unless
he served in the Army or Navy of the United States for 1ot less than
fourteen days. durmg actual war.

5. Anyone who is the proprietor of more than 160 acres of land
in any State or Territory.

6. One who has acqun‘edwtltle to, or is ela1m1ng under any of the’
public land laws, in pursuance of settlement or entries made since
- August 30, 1890, an amount of land, other than mineral land, which, -
© with the tract now sought to be entered will exceed in the aggregate
820 acres. _
- S ' W VA. Ricmarps, Commissioner:
Approved: : _ ) '
F., L. CamerrLL, . T L -
' Acting Secretary. ' '

MINING CLAIM—APPROXIMATION--SURVEY.

Cricaco Pracer MiNine CLAIM a

The rule of apprommatlon permitted in entries: under the homestead and other
public-land laws providing for the "disposal -of nonmineral lands has. no
application to locations and -entries under the mining laws. .

A portion. of &n- irregular legal subdivision is not suiﬁmently Identxﬁed to
'enable the  Department to accurately descube the same in a patent by an -
attempted. description - theréof in terms of _the public-land - surveys, and -

WhEIQ patent is sought to a placer mining claim embracing: a portion of an'_ .

irregular legal subdlwslon or lot an ofﬁc1a1 survey of the partleulal pomon
clalmed will be required. : -

e Not reported. in volume 31.
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Acting Secretary Ryon to the Commissioner of the Gene;ctl Land
(S.V.P) : Offfice, Septemberm 1902. - - (G.E.P.)

May 7, 1901, J. H. Sarsfield made entry for the Chlcago placer
" mining clalm, Leadvﬂle, Colorado, for certain lands described in -
the certificate of entry as “lots 1 and 2 in Sec. 3, the S. 4 of lot 3 in
Sec. 3, the N. } of N. } of SE. 1 of NW. 1, Sec. 3, the S. 2ofS of
10t41n Sec. 3, theN 1 of SE. } of NW. %, Sec. 8, the 8. 3 of S. § of
. lot 1in Sec. 4, and the N. 1 of SE. } of NE. } of Sec. 4, in townshlp
8 south, range 78 west.” By the pubhc survey of said sections 3 and -
4 (approved March 2, 1883). the quarter sections in which the Chi-
cago claim is situated are represented to be fractional, the lands in the -
north half of each quarter section being designated as lots, each lot
containing more than forty acrés, while the lands in the south half
of each quarter section are legal subdivisions of forty acres each.

By reason of approved surveys of certain lode and millsite clalmq,
as shown by a diagram prepared and transmitted to your office by the
United States Surveyor General, the areas of said lots 1:and 2 of -
section 3 have been reduced by several acres each. None of the Jand
embraced in the surveys of the lode and millsite claims is 1ncluded n

~the entry. ,

The Chicago claim appears to have been located February 21, 1901.

The location embraces the land described in the certificate of entry

“According to the public survey and the aforesaid diagram, the claim
as located and entered contains an area of 165.03 acres. The area-
stated in the certificate of entry and paid for by the entryman is 160
acres.

April 5, 1902, your office, upon examination of the record, reqmred
the entryman to eliminate from the Chicago claim the area in excess
of 160 acres, either by relinquishment of one of the tracts embraced

"therein, or by a survey of the claim. A motion for review, in which -
the entryman asked to be allowed to pay for the excess area under the

lH mb—t

rule of approximation usually applied to entries under the home-

stead laws, was dismissed by your office May 20, 1902. The entrvman
has appealed to the Department. '
The rule of approximation under which persons seeklng title to
non-mineral public lands are permltted to pay for and include in"an
entry whatever excess there may be in the claims asserted over and
above the amount limited by the law under which title is sought,
provided such excess is not.greater than the deﬁmency would be
should a legal subdivision be excluded from the entry, is a rule of
administrative expediency relating to entries under the homestead
and other laws which provide for the disposal of lands by legal sub-
divisions only, and where a literal interpretation of the law would,
by reason of 1I'regu1ar areas of legal subdivisions, resultlng from’ una—‘
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voidable causes in the public surveys, frequently limit the entlyman.
to less'land than he is entitled to-enter under the law. -

“The laws providing for the location, entry and patent of public
‘lands valuable for minerals are materially different from the home-
stead and other laws which provide for the disposal of non-mineral
lands. - By the latter laws (excepting the act of May 14, 1898, 30
Stat., 409, under which title may be acquired to unsurveyed lands
in the District of Alaska, through soldiers’ additional homestead
‘rights, 28 L. D., 149-50) lands are disposed of after the public
surveys have been extended over them, and only by the legal subdi-
visions' of such surveys. " Under the former, mineral lands may be
located, entered and patented either before or after the public sur-
veys have been extended to them, and, excepting as to placer claims,
which if upon unsurveyed lands may be located and entered by legal
subdivisions, and with respect to which it is provulecl that in"all cases
the locatmns ¢shall conform as near as practicable with the United
States system of public land .surveys, and the rectangular subdivi-
sions of such surveys,” and that where such claims “ cannot be con-
formed to legal subdivisions, survey and plat shall be made as on
“unsurveyed lands,” it is not required that mineral lands shall be dis-
~ posed of by legal subdivigions. See Secs. 2320, 2325, 2329, 2330 and .
2331 of the Revised Statutes. By section 2330 it is provided that—
no location of a placer claim, made after the ninth day of July, eighteen hundred

and seventy, shall exceed one hundred and sixty acres for any one-person or
association of persons. :

In the administration of the placer mmmg laW a literal interpre-
tation may be given to the provision limiting the number of acres that .
may be 1ncluded in a single location without working injustice to
any claimant thereunder. TLocation and entry may be made accord-
ing to legal subdivisions when the lands have been surveyed, or if
the claim can not'be conformed to legal subdivisions, survey and plat.
are provided for, as in the case of unsurveyed lands. A person seek-
" ing title under a placer location which embraces more than 160 acres
suffers no loss of any portion of his entry right because required to

" reduce his claim to the number of acres allowed by law, for the reason

that he may have the exact area to which he is entitled under the law
described by a survey and plat, showmg accurately the bounclames
of his claim. :

Tt follows from what has been said that there is nio warrant for
-the apphcatmn of the rule of approxnnatlon to locations and entrles
aunder the mining laws. :

There is another objection to the entry not noticed in your office
decision. ~Portions of the lands stated to be embraced in the entry
“are not deseribed in such manner as to sufficiently ‘identify . them.
These -portions are referred to in the entry certificates as “ the S. §
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'oflot?)inSecB”“theS 1ofS‘lo'flot4inSe'c 3,” “the8.1 of 8.4 )

of lot 1 in Sec. 4,” and are parts of irregular-shaped tracts de51gnated i

- as lots by the pubhc survey: Itwould be impossible from the deserip-
~ tion given in the entry certificate- to identify the lands’ clalmed under
" . the location and entry. This can be done only by a survey of the
portions of said lots intended to be embraced in the entry. If the
‘entryman shall elect to retain the lands claimed in said lots 8 and 4
in Sec. 8, and lot 1 in See. 4, or any portion or portions thereof, he
~must have a survey of the same made, so that the port1on or portions "
retained may be properly identified. -

No survey will be required as to ten-acre tracts of regular legal sub-
divisions or of entire lots, but where it is sought to embrace only ‘a
portlon of such tracts or lots a survey of the same must be furnished -
- as in the case of unsurveyed lands. In no event can the entry be
“allowed to stand for more than 160 acres of land. '

Your office decision is therefore modified to conform to the views

herein expressed :

"PENDIN G SCIIOOL INDEMNITY SELILCTION—APPLICATION COVERING
SAME LAND. . .

Santa Fr PACIFIC R.'R. Co. ». STATE OF CALIFORN‘IA.

Pending the disposition of a school land indemnity selection, even though erro-

neously received, no, other application including any portion of the land -

- embraced in such selection should be accepted, nor will any rights be con-
s1dered as mltlated by the tender of any such- appllcatlon

Secretary Y Hztchcocfc to the Commissioner of the Geneml Land Oﬁce,
(F.L.C.) _ - July 8, 1905. - : (F.W.C.).

_ The Santa Fe Pacific Rallroad Company has appealed from your .-
Office decision of December 10, 1904, rejecting -its application, prof-
fered under the act of June 4, 1897 (30 Stat., 36), to select the SW. }
of NE. landNE of SE. 40fSec 26, T. 28N R. 6 E., M. D. M
Susanville, Cahforma, land district, in lieu of an equal quantlty of
land relinquished to the United States in the San Francisco Moun-
tains forest reserve, because of certain prior school indemnity selec - ‘
" tions made of said lands; also its applications to contest the State’s
selections covering these lands; the latter action being because of
the fact that they were made by one L. D. Burroughs, achmttedly” -
not as 1n1tlat1ng a contest in his own name to be prosecuted in his
. own interest, but as attorney for and on behalf of the Santa Fe Pacific -
Railroad Company.
With regard to the State’s selectlon covering these lands, your office
decision states that-the selection of the SW. £ of NE. 1 of Sec. 26, was
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made on March 12, 1902 and that the selectlon of the NE 1 of SE.
“of Sec. 26, was made on February 16, 1904. - With regard to the Iast«
mentloned selection, the fact is that the State’s selection was made on
October 10, 1903. The list filed on that date, including this tract,
also embraced other selections, and, upon examination thereof, it was
found that cer_tam of the selections were improperly allowed, and the
selection of those tracts was canceled, the State subsequenﬁly,:on Feb--
ruary 16, 1904, filing what is termed an amendatory’ list, embracing

- all the selectlons 1ncluded within the original list, with the exception

of those canceled, the selection in each instance bemg on account of :
the same basis assigned in the original list. ,
With regard to the State’s selections, that of March 12, 1902, was

" o account of a part of section 16 lost to the State because the 1and in &

-place was patented-under the swamp land grant. With regard to the
selection of October 10, 1903, the selection was claimed on account of

‘a portion of a section 16 which had been previously withdrawn for

- examination and: mvest1gat10n Wlth a view to its' possible - mclusmn
_within a forest reserve.

"The selections were accepted by the 10cal ofﬁcers, duly entered of

- vecord, and were pending undisposed of at the time of the proffer of

~the selection by the Santa Fe Pacific Railroad Company, and it was :

because of the pendency of such selections, and without regard to their .

validity, that your office and the local officers held that the land cov-
‘ered thereby was not subject to selectlon under the act: of June 4,
1897, supra.

Thls action is aiﬁrmed Good admmlstratlon requires that, pend-"
ing the disposition of a gelection, even though erronéously recmved :
no other application including any portion of the land embraced
' in said selection should be accepted, nor should any rights be con-
‘°1dered as initiated by the tender of any such application. .

With regard to the affidavits filed as the basis for the contest of the
‘State’s selections, your office decision rightly held that the apphca- '
tions presented were insufficient, and the action rejecting the same is

also affirmed. The proffered selection of the Santa Fe Pacific Rail-
... road. Oompany W111 stand re]ected '

MOUNT ‘?.ANIER FOREST RESERVE-YAKIMA INDIAN LANDS——-ACT OF
: DECEMBER 21, 1904.

INSTRUCTIONS

-~ The authority eonfemed upon the Seeretary: of the Interior by the act of Decem-
ber. 21, 1904, to sell and dispose of ‘certain, lands clalmed by the Yakima
- Indians and adjoining their then—recogmzed Teservation on the west, held
to embrace such of said lands. as fall within the hmlts of the Mount Rénier
forest reserve.
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Secretary Hitchoock to the Commissioner of the General Land Office,
(F.L.C)  July 3, 1905. (G. B. G.)

Referring to your office letter “ R ” of the 28th ultimo, I have to
state that upon careful examination of the question therein sub--
mitted, it is clearly the opinion of this Department that the act of
December 21, 1904 (33 Stat., 595), recognizes the claim of the Yakinma
Nation. of - Indians to that' strip- of country adjoining their then-
recognized reservation on: the west, “ containing- approximately two
hundred. and ninety-three thousand, eight hundred and thirty-seven
dcres according to the findings, after examination, of Mr. E. C.
Barnard, topographer:.of the Geéological Survey, approved by: the
Secretary of the Interior, April seventh; nineteen hundred;” that
the Secretary of the Interior is authorized and .directed -to sell or
dispose of all such lands, except such as may have been allotted or to
which valid rights have not been acquired priorto March 5, 1904,
by bona fide settlers or purchasers under the public land laws, and
that this authority and direction embrace so much of said lands as
falls within the limits of the Mount Ranier forest reserve, as estab-
lished by executive proclamation of February 22, 1897. Your office -

- will be governed accordingly in the admmlstratlon of said act

ISOLATED TRACT—PUBLIC SALE—NOTICE—CIRCULAR OF APRIL -
. 11, 1895, AMENDED. - -

CIRCULAR._

DepARTMENT OF THE INTERIOR,
GenErAL Lanp OFrron,
: Washington, D. C., July 3, 1905
Regzsters and Receivers, United. States Land. Offices.

GextLEMEN © Referring to the form of notice for publication to be
used in public land sales, as prescribed by circular of April 11, 1895 -
(20 L. D., 8305), I have to direct that hereafter when instructions are
received from this office ordering into market, at public sale, ‘any iso- -
lated tract or tracts of land, you will not only specify in such notice
the day of the month and place for such sale, but also the hour of
commencement of sale.

Very réspectfully, » " R N H. FiveLz,
: ' : Acting Commissioner.

Approved : :
E. A. Hrrcucoor, Secretary.
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LANDS SEGREGATED FROM YOSEMITE NATIONAL PARK AND INCLUDED
IN SIERRA FOREST RESERVE—RIGHT OF WAY—ACT OF FEBRUARY 7,
1905, :

- CIrCULAR.
DepaARTMENT oF THE INTERIOR,
Washington, D. C., Juby 7, 1905.
- "This act [February 7, 1905 33 Stat., 702], so far as it relates to the
use of the_ lands W1th1n the a_ddltlon to the Sierra Forest Reserve
made by it, for right of way purposes, is as follows:

. Provided, That all those tracts or parcels of lands deSc_ribed in section one
of thie said act of October first, eighteen hundred and ninety, and not included A
within the metes and bounds of the land above described, be, and the same are
hereby, included in and made part of the Sierra Forest Reserve: And provided
further,“ That the Secretary of the Interior may require the payment of such
price as he may deem proper for privileges on the land herein segregated from -
the Yosemite National Park and made a part of the Sierra Forest Reserve
accorded under the act approved February fifteenth, nineteen hundred and one,
relating to rights of way over certain parks, reservations, and -other lands, and

~other acts concerning rights of way over public lands; and the moneys received

from the privileges accorded on the lands herein segregated and included in the
Sierra Forest Reserve shall be:-paid into the Treasury of the United States, to
be expended, under the direction of the Secretary of the Interior, in the man-
.agement, improvement, and protection of the forest lands herein set aside and
-veserved, which shall hereafter be known as the “ Yosemite National Park.”

Sec. 2..That none of the lands patented and in private ownership in the area
hereby included in the Sierra Forest Reserve shall have the privileges of the
lieu-land scrip .provisions of the land laws, but otherwise to be in all respects
under the laws and regulations affecting the forest reserves, and immediately =
upon the passage of this act all laws, rules, and regulations affecting forest
reservations, including the right to change the boundaries thereof by Executive
proclamation, shall take effect and be in force within the limits of the territory
excluded by this act from the Yosemite National Palk except as herein other-
wise: provided.

The several acts of Congress authorizing the use of lands within
forest reserves for right-of-way purposes are applicable to this por-
tion of the Sierra Forest Reserve, with the condition, however, that
the Secretary of the Interior may require the beneﬁclary to pay a
suitable price for the privileges accorded therein.

The Deépartment of Agriculture is vested with ]urlsdlctlon to pass
upon all applications under any law of the United States providing

~ for thé granting of a permission to occupy and use lands in a forest
reserve, which occupation or use is temporary in character, and which,
if granted, will in no wise affect the fee or cloud the title of the
United States should the reserve be discontinued. The Department
-of the Interior is vested with jurisdiction over all applications affect-
ing Tands within a forest reserve the granting of which amounts to an

- easement running with the land. Any permission or license granted
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by the Agricultural Department i sub]ect to any later dlsposal of

the lands by the Department of the Interior.

All applications for privileges-other than of a temporary character
within the said addition to the Sierra Forest Reserve should be in
accordance with the regulations heretofore prescribed in similar cases.:
Before final approval is given to angy application. for a privilege on

~or over these lands, the Secretary of the Interior will fix the price
therefor and the payrnent thereof will be - necessary before ﬁnal
" approval is given.

“When the payment is made at the local Iand office, the receiver will
charge the amount paid on his list of unearned moneys and deposit
the same to his official credit until he is advised of the allowance
or rejection of the application. If the application be allowed, he will
cover the money into the Treasury fo the credit of the specwl fund -
- provided for by this act, to be éwpended undér the direction of the
Secretary of the Interior in the management, improvement, and pro-
-tection of the Yosemite National Park; if rejected, the amount will
- be returned to the applicant and a proper receipt taken therefor. -
~ In addition to the foregoing, and before such application will be -
. approved, the apphcant must expressly agree to enter into a contract:
- whereby he shall bind himself to make further annual payments
for such privilege should the Secretary of the Interior, upon con--
sideration of the facts in each particular case, so preseribe. = Such
payments when required, shall be made to the Secretary of the Inte-

" - rior, to be placed to the credit of the special fund provided for in the

“act of February 7, 1905, to be expended in the management; 1rnprove—
- ment, and protection of the Yosemite National Park.

An applicant for the privilege of transporting persons and material

through the reserve to the Yosemite National Park will also be

required when in the judgment of the Secretary of the Interior the =

convenience of the public requires it, to file in the Department a stipu-
~ lation agreeing to transport the cars of any other person or company
* over its road upon the payment of such reasonable charge as may be
determined upon between the parties, or by the Secretary of the

Interior.
E. A, HITGH’COGK, ;S'ecwetar‘y.

LAND WI'.rHDRAWN'UNDER,ACT-OF JUNE 17, 1902-~TOWNSITE.

; INsTRUCTIONS. , _
Directions given relative to the survey, subdivision, appraisal and sale of certain
landsin Idalo within the irrigable area of the Minidoka reclamation project,-
withdrawn from entry, except under the homestead law, for disposal in
accordance with the provisions of the act of ' June 17, 1902, and-subsequently
‘reserved by the P1es1dent under section 2380 of the Revised Statutes as a
town site.
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Acting Secretary Campbell to the Commissioner of the General Land
(s.V.p) Office, July 8, 1905. - 7 (E.F.B.)

Your reports of May 23, 1905, and June 16, 1905, as well as the
reports of the Director of the Geological Survey of May 8, 1905,
June 1, 1905, and June 3, 1905, relative to the survey and sale of
- certain lands in Tdaho that have been reserved by the President under
section 2380, Revised Statutés, as a townsite, have been considered by
the Department '

The lands reserved are all of section 15, e}xcept the E. 1 SE. , and
lots 8 and 4, section 22, T. 10 S., R. 93 E., B. M., Hailey, Idaho, con-
taining in the aggregate 632.70 acres. The order of reservation also
improperly embraced lands in section 16, belonging to the State of

“Idaho, but the order was ineffective as to those lands, as the United
States had no jurisdiction and control over them, and they should
not be considered in making the survey of the townsite.

The lands being within the irrigable area and susceptible of recla-

“mation from the irrigation works of the contemplated Minidoka
project, had formerly been withdrawn from entry, except under the
homestead law, for the purpose of being disposed of only in con- .
formity with the provisions of the act of June 17, 1902 (32 Stat., 388),

. and were thus placed directly under the control of the Reclamation
~Service. Subsequently, upon the recommendation and advice of the
Director of the Geological Survey that the lands in question were
suitable for townsite purposes and would become a center of popula-

. tion, they were reserved by the President under the following section
(2380) of the Revised Statutes: ' "

The President is authorized to 1ese1ve from the public lands, whether sur-
veyed. or unsurveyed; town-sites on the shores of harbors, at the junction of
rivers; important portages, or. any natural or prospective centers of population.

‘They were thereupon taken from under the immediate ]urlsdlctlon
and control of the Geological Survey and were restored to the control
of the General Land Office, as the bureau provided by law for super-
vising the survey and sale of such reservations as public lands of the
United States under the followmg provision (2381) of the Revised
Statutes:. ,

When, in the oplmon of the Presment the public. interests require it; it shall
lbe the duty of the Secretary of the Interior to cause any of such 1ese1vat10ns,
or part thereof, to be surveyed into urban or suburban lots of smtable“s;ze,

- -and to fix by appraisement of disinterested persons their cash value, and to offer

the same for sale at public outery to the highest bidder, and thence afterward

to-be held subject to sale at private entry according o such regulations as the
‘ Secretary of the Interlor may prescrlbe but no lot shall be dlsp'osed of at public

sales'shall be conducted by the reglster and receiver of the land office” m the
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‘ (hstuct in which the reservation may be situated, in accordance \v1th the
1nstructlons of the Commissioner of the General Land Ofﬁce E

It bemg desirable that the lands reserved should be opened for
occupancy as early as practicable, it becomes the duty of this Depart- -
ment to have them surveyed and subdivided into suitable lots, blocks,
streets, alleys and necessary reservations for public uses and to have
the lots appraised at their cash value and offered for sale at public ~
outery to the highest bidder, and to provide by approprlate regula-
tions for the disposal at private entry of the lands remammg unsold
at the public offering. :

You . will therefore take 1mmed1ate steps to have the exterior
boundaries of the reservation surveyed without regard to the State
lands adjoining, and to have the lands so. segregated subdivided
- into streets, alleys, blocks and lots and to lay out such reservations

for public parks as may be desirable for public use, due regard being
had to the future necessities of the inhabitants of the townsite. You
will have ‘the lots -appraised by disinterested persons at their cash
value and have them offered for sale at public outcry to the highest
bidder for cash, the sale to be conducted by the register and receiver
in accordance with such instructions from your office as may be given.
~ The Director.of the Geological Survey submits with one of his
reports a plat of a proposed subdivision of the townsite, which, as to
the streets, alleys, blecks, lots. and reservations for parks indicated
thereon, appears to be free from objection, and no reason appears why
the suggestion may not be accepted by your office and the survey be
made accordingly It is not intended by this suggestion to restrict -
your office in the exercise of its judgment, but you are free to make
such recommendation as may .seem advisable.

There is no authority under the act to make the other reservation-
indicated upon the plat. The dedication of portions of the reserva-
tion for public parks may be exercised as a necessary incident to the

power to lay out streets and alleys for the public use, but the law
- evidently contemplates that the lots and blocks shall be sold to the
hlghest bidder unless reserved for government purposes.

The plat indicates that certain lots are to be used for partlcular
purposes. - The suggestion merely indicated the reason for restricting
the area of the lots thus designated, and not that such c¢ondition be
imposed at the sale, as there is no authorlty to prescrlbe the purpose
for which any lot must be used.
 In having the townsite surveyed you may-make use of such service

as the Reclamation Service may be able to render, but it must be made
under ‘your direction and subject to your dpproval. The mere fact. -
that the land reserved -is within the irrigable area of an irrigation
'pro]ect and susceptlble of reclamation, makes no dlfference in-the
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pfo‘ceedings”for the disposal of the lands. They must be disposed of -

as all other lands reserved for townsite purposes under section 2380:
After the approvil of the survey, the lands will be offered for sale
to the highest bidder for cash after the usual notice, and the land

remaining unsold at the public oﬁerlng will thereafter be sitbject to -

private cash ‘entry- under such regulations as may hereafter be pre-
scribed. There is no authority to sell'any such lands except for cash.

The law requiring that they shall be appraised at their cash value,
necessarlly 1mphes that they shall be sold for.cash.

NorTHERN Paciric Rainway Co.. -

‘Motion for review of departmental decision of June 8, 1905, 33 |

L D., 601, denied by Acting Secretary Campbell, July 12, 1905.

' RIGHT OF WAY—ALASKAN LANDS—SEC. 6, ACT OF MAY 14, 1898.
_A.B. W WINNG ComMpaNY.

The prov1smns of section 6 of the act of ) \Iay 14, 1898, conferrmg upon the Sec-
retary of the Interior authority to sell to the OWIer or owners of a wagon
road or tramway, not to exceed twenty acres of* public land, for terminal

facilities, at each end .of the road, contemplates the sale of an absolute fee .

.in the lands, and.where the lands, at the dateé applied. for, are included
within a forest reserve, they are not subject to sale under said section, not-
withstanding the wagon road or tramway in connection with which they are
desired may have been constructed prior torthe creation-of'the reserve.

In view of.the provisions of the act of February 1, 1905, transferring to the

Secretary of Agriculture the execution of certain.laws affecting public

lands within the limits of forest reserves; and the construction placed upon
that ‘act by the Secretary of the Interior and concurred in by the Secretary
of Agriculture, applications for permits for use of rights of way ‘within for-

" est reserves on daccount of wagon roads or tramways, under section 6 of the -

act of May 14, 1898, come within the jurisdiction and control of the Secre-
tary of Agriculture ’ .

» Actmg Secretcwg/ Campbell to the OOmmzsszonw of the General Land o

(S V. P) - - Office, July 12, 1905. : (FOW. C)

The A. B. W. Mmlng Company has appealed from your office de-
cision of May 8, 1904, refusing to submit, with favorable recommenda-
tion, its application for the issue of a permit under section 6 of the
act of May 14, 1898 (30 Stat., 409, 411), on. account of its constructecd
~tramway, as shown upon: its map accompanying its application,

: havmg a length of-1.59 miles, and rejecting its apphcatlon to purchase

-
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two certain tracts of land, as terminals to said tramway, covering
11.886 acres and 20 acres, respectlvely, for the reason that the lands
affected by the several appheatlons are within the limits of the with-
drawal made by proclamation August 20, 1902, creating the Alex-
ander. Archipelago Forest Reserve in. the Juneau land - district,
Alaska, said reserve having been created under the provisions of sec-
tion 24 of the act of March 3, 1891 (26 Stat., 1095). v

In its appeal the mining company clalms to be the owner of cer-
tain mining properties on Prince of Wales Island, Alaska, about one
mile from the shore of Hollis Bay and on an arm of Kassan Bay; -
that during the autumn of 1901 the company constructed a- tramway
from its mill and reduction works to the beach, which was prior to -
the creation of the forest reserve, and it is urged that the subsequent
. action creating such reserve should not affect its rights previously
acquired under the act of 1898.

By section 7 of the act of 1898 it is prov1ded

That this act shall not-apply to any lands within the limits of any military,.
park, Indian, or other reservation unless such right of way shall be pr0v1ded for

* by act of Congress.

Section 6 of the act of 1898 prov1des that the Secretary of the In-
* terior may issue a permit by instrument in writing authorizing the:
use of a right of way over the public domain in the district of Alaska
for the construction of wagon roads and tramways. By the same
section the Secretary is also authorized to sell to the owner or owners
of any such wagon road or tramway not to exceed.twenty acres of
public land at each terminal, at the rate of $1.25 per acre, evidently
designed for terminal facilities. The right given under a permit for
use of right of way issued under this section for the construction of
a Wagon road or tramway, is separate and distinct from the right to

purchase grounds for terminal facilities. The latter contemplates ‘

an absolute fee in the lands, and the fact that such lands are, at the
date applied for, included within a forest reserve is a sufficient bar
to the purchase. Your decision, in so far as it rejected the appliea-
tions for terminal grounds, is, for that reason, affirmed, and in this
" connection it is noted that the lands applied for seem to be largely
in excess of what would seem to be needed when the actual length of
the road is considered. :
" With regard to the application for permit for the use of the rlght
of way actually occupied by the constructed tramway, in viéw of the
provisions of the act of February-1, 1905 (38 Stat., 628), transferring
‘to the Secretary of the Department of Agrlculture the execution of
certain of the laws affecting public lands within the limits of forest

reserves, the departmental letter of June 8, last, addressed to the Sec- . .

retary of Agriculture, defining the jurisdic’tions of the two depart-
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‘ments over the granting of rights and privileges within such reserves,
~and of the letter from the Secretary.of Agriculture, dated June 13,
last, assenting, this Department is of opinion that the question as to
-the future occupation of the reserve by the tramway in question is a
matter for consideration by the Secretary of Agriculture, and, for
this reason, it is directed that the papers relating to the application
in question be forwarded to the Secretary of Agriculture, with a copy
. of this demsmn, and that the- appllcant company be fully advised in
the premlses '

MILITARY BOUNTY LAND WARRAN’I‘—U'NOFFERED LAND—EQUITABLE
ADJUDICATION.

ROY MGDONALD

Where. the only objection to ‘confirmation of a military bounty land warrant
location, made in good faith, is the purely technical one that through inad-
vertence of the land deparfmeht the land covered thereby was never for-

mally offered- at public sale under the provisions of the act of July 4, 1876,
‘ag it should have been, of which fact the locator was ignorant, the location
may- be referred to the Board of Eqmtable AdJudlcatlon for conﬁrmatlon
under Rule 11

Acting Secretary Campbell to the Commissioner-of the General Larnd
(SVP)‘ : Office, July 12, 1905 ST -(JRW)

_ Roy McDonald appealed from your demsmn of November 25, 1904,
" requiring him to show cause why hislocation of bounty land warrant_
115,547 should not be canceled as to'the SE. } of the NW. 1, Sec. 6,
T.4 S., R. 22 W., La. M., New Orleans, Lou1s1ana )
Aprﬂ 7, 1903, Roy McDonald located military bounty land warrant
: 115 ,547, one hundred and sixty acres, on the SW. %.of the NE: 1, the *
" SE. 1 of the NW. 1, and the N. } of the SE. 1, Sec. 6, T. 4 5., R. 22 W.
The warrant was issued under the act of March 3 1855 (10 Stat., .
701), to the widow of a soldier of the First Mississippi Volunteers,
for service in the Mexican war, and ‘was locatable only on lands sub-
ject to entry at the minimum or graduated price. -
‘All the land located was by the act of June 21, 1866 (14 Stat 66) R
withdrawn from disposal except under the homestead law, and upon
. repeal of that restriction by the act of July 4, 187 6 (19 Stat., 73), it
“was provided : : .

"That the repeal of said section shall not have the effect to impair the right. -
complete or inchoate, of any homestead settler, and -no land occupied by such
-gettler at the time that this act shall take effect shall be subject to entry, pre-
emption, or sale: And provided, That the public lands affected by this act shall
be offered at public- sale as soon ag practicable, from time to time, and accord-

- ing ‘to: the provisions of ex;stmg law, and sha]l not be subject to prlvate entry
until they are 50 offe1ed
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The subd1v1s1on here in questlon never was offered at pubhc sale

. under the act of 1876, supra, and your office held that by express terms V
of that act it did not again become sub]ect to entry and was not. sub- .

ject to location under the warrant.

The appeal alleges error in holding that a military bounty 1and
warrant will not take an unoffered tract of public land Whlch 18 0fen—
erally subject to disposal under the general laws.

The restriction of the right. of location to-land subject to private
entry was, as the law then stood, for protectlon of the United States
against appropriation of public lands before it had opportunity to
- realize a better price by offering its lands at public sale. What was

intended was to grant as a bounty so much land as was expressed in -
‘the warrant of lands subject to private appropriation generally at the
~minimum or lower. graduated price. -The provisions of the act of
1876, supra, had no other purpose than to protect. settlers and to pro-

tect the United States in obtaining a higher price, by another offer .
at public sale. The latter object has been abandoned and the land: -
can not be offered, since the-act of March 2, 1889 (25 Stat., 854),
withdrew all lands from sale except in the State of Missouri. - There
~is no doubt but that the location was made in good faith, that the case -
is merltorlous, and that objection to approval of the loeatlon is purely - -
the technical one that the land, through some inadvertence of the land -
" department, was never formally reoffered under the act of 1876, of -
which fact the locator was ignorant. '

- In view of the Department the case is therefore within the pllnCl-
ples announced in the cases of J. M. McDonald (15 L. D., 257), and
Pecard ». Camens et al. (4 L. D., 152), and the case will be réferred to
~the Board of Equitable Ad]uohcatlon for confirmation under the llth :

rule, promulgated October 3, 1846. :

. SWAMP LAND--ADJUSTMENT—~CHARACTER OF LAND.
‘CULLIGAN 2. -STATE 0F MINNESOTA.

- In the adjustment of all claims for  public lands in the State of Minnasota
initiated in accordance with law prior {o survey-of the lands, in instances
where selection thereof is made by the State under its swamp land grant, ) '
and the field notes of survey afford a sufficient basis for. such selection, the
‘land department will, by hearing or othérwise, determine the tiue character

. of the lands, notvsrlthstandmg the 1etu1n of the field notes of smve_y of the

tOWIlShIp » ‘ »
Acting Secretary Campbell to the OOmmzsswner of the General Lamd
(S.V.P.) . Office, July 13, 1905. - (G. B. Gr)

Departmental decision of April 14, 1904 (not reported), affirmed
your office decision' of June 17, 1904, which rejected the application
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of Patrick Culligan to contest the swaxnp‘land selections of the State
of Minnesota to certain lands in sections 25 and 26, township 57 north,
range 8 west, Duluth land district; Minnesota, more particularly

‘described in your said office decision.” A motion for review of this -

" decision was filed by Culhgan and duly entertalned Novelnber 29,

1904.
The decision complamed of was ruled under dlrectlon No. 2 of the

‘Ueneral regulations given by this Department March 16, 1903 (32 L. -

D;, 65), for the future adjustment-of the swamp land grant to the -
State of Minnesota, which direction was as follows:
(‘)) All. e\lstmg -contests. or- eontlovers1es in whleh there is .no clalm of

.mtual and bonrg fide homestead or pre- emptlon settlement; will be dlsposed of:”
under the original plan .of following the. field notes, there being nothing in such™

" contests’ or controversies- which would. equitably entitle:the claimants adverse

to the State-to have the contest dlsposed of unde1 the rule announced in the

"~ Lachance decxsmn

Direction No. 1 of these same regulatlons prov1des that all existing
contests and controversies between the State and an act_ual and bona
fide-homestead or pre-emption settler shall be disposed of under the

“rule- announced in. the “ Lachance decision” (4 L. D. , 479), which -

was, by ordering a hearing, to-afford such homestead or pre-emption

- claimant an opportunity to prove the character and condition of the
- land involved at the date of the swamp land grant to the State of-

-

Minnesota. - There is also a further direction (No. 4) which provides = -

that all contests or controversies thereafter begun (after March 16, ;
1903), respecting the swampy or non-swampy character of lands in

-said State, whether theretofore or thereafter surveyed shall be detel-"
mined by the field-notes of survey.

The motion for review admits that the decision complalned of isin

strict accord with these regulations, but asks that the regulatlons be
~ reformed. :

After most careful. cons1derat10n and upon a.Inore comprehenswe
view . of the sub]ect it is believed that the regulations in question

should. be amended to aﬂ'ord reliéf in cases of the character here

presented. - ,
The claim of Culhgan arose upon certain forest lieu selectlonqv

“under the act of June 4, 1897 (30 Stat., 11, 36), and a selection by

" -the Northern Pacific Railway Company' under the act of March 2,

1899 (30 Stat., 993, 994), and upon the subsequent assignment of the’

~claims. to him. The acts in question authborized the selection of

-unsurveyed lands, and the selections in question were in fact made
‘prior to the survey of the township in which they are situated, and
“were in fact a mere exchange of lands. At the date of the selections

-1t was not known, and not poss1ble to know or surmlse, that the field-
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‘notes of the survey to be thereafter made would designate these lands
as swamp. The selectors, therefore, were without other notice of the
character of this land than such as resulted from an examination -
upon the ground. Tt is sufficiently alleged that such examination
was made and showed the land in controversy to be high and dry, and
not swamp, and movant asks that he be. permltted to show this at a
hearing.

It is thought that in equlty and good conscience , this should be done, o

and it is so ordered.

- In the further adjustment of all clalms heretofore or:hereafter
initiated in accordance with law for public lands in the State of
Minnesota, prior to the survey thereof, in instances where a selection

~of such lands is made by the State under-its swamp land grant, and

-the field-notes of survey afford.a sufficient basis for' such. selection,

~ vour office will, by hearing, or otherwise, determine the true character

of the land, notw1thstand1ng the return in the field-notes of survey of
~ the townshlp

TOWNSITE ENTRY——TRUSTEE—SECTION 2387, REVISED STATUTES

BENA TOWNSITE o

The term “judge of the county court for the county,” employed in section 2387
‘of the Revised Statutes to designate the officer authorized to make town-
gite entry under said section, as trustee for the sevelal use and benefit of
the occupants of -the townsite, embraces any presiding Judlcnl officer of a -
court having jurisdiction within the county ; and where any one of several
officers coming within the purview of the statute is designated by the State
‘legislature as the proper officer to assume the trust and make the entry,
such designation is entltled to be 1ec0gn1zed by the oﬂicels of the land
department. -

Acting Secretary Oampbell to the Commissioner of the General La7id_ :
(S.V.P) - Office, July 13, 1905. o (I RWY

The Bena Townsite settlers appealed from your decision of April -
14, 1905, rejecting the application of W. S. McClenahan as “ Judge of -
_ - the District (County) Court in and fo'r'Cas‘s County, MinnesOta_,,” to '
" make entry of the SW. } NW. £, 1 SW. 1, Sec. 26, SE. } SE. 1
‘Sec. 27; and NE. 1, Sec. 34 T. 145 N R 28 W., 5thP M Cass Lakc
Minnesota, ag the Bena Town31te

The only matter presented by the appeal is the question Whe’rhel
under the laws of the United States and of Minnesota the judge of
the district court having jurisdiction within the county wherein is
an urban settlement upon public lands, or the probate judge of such
county, is the proper officer, as trustee to the several use of the- ouuu-‘
pants, to make the townsite entry., :



- DECISIONS RDLATING TO THE PUBLIC LANDS o 25'

October 97, 1903, there was filed in the local office the declaratm Y
_etatement of “W. S McClenahan, Judge of the District (County)
Court, in and for Cass County,” Minnesota, that:
about twenty persons’ h'we on the 19th day of October, 1903 gettled upon and
occupxed,as a townsite the description . .. .and I do hereby declare my
intention to:claim the said tracts of land as and for a townsite in trust for the

several use -and benefit of the occupauts thereof, accordmg to their respectlve
interests.

‘November 22 1904 the local office re]ected the apphcatlon, because
(1) the land was not subject to townsite entry, and (2) that appli-
" cant as district judge is not authorized to make such entry. Decem-
ber 23, 1904, he appealed to your office..

June 27, 1904, J. G. McGarry, “judge of the probate’ (county)
court of Cass county, Mlnnesota,” filed 8 like statement, which the
local office rejected, June 29, 1904, because it was instructed, Decem-
ber 2, 1908, to allow no entries, or other disposition of these lands,

which were temporarily withdrawn and reserved for forestry pur-

poses under the act of June 27, 1902 (32 Stat., 400, 402) McGarry .

‘took no appeal. ‘ :

- April 14, 1905, your oﬂice afﬁrmed the action of the local ofﬁce,
~and held that the— - -

judges of the District Courts of Minnesota are not authorized under sections

2387 and 2388, U. S. Rev. Stat,, to act as trustees for townsite occupants of the

public land . . but their action in rejecting the declal atory statement filed by

J udge McGarly is hereby 1eversed :

May 15, 1905, Judge McClenahan Wlthdrew h1s appllcatlon, and
June 10, 1905, notlﬁed the local office that such action was inadvert-
ent and should not be considered as effective. June 13, 1905, he filed
his appeal and authorlty to-counsel to replesent him before the

. Department. ’

Section 2387 of the ReVISed Statutes of the United States prov1des

Whenever any portion:of the pubhc lands have been or may be settled upon
and occupied as a. town-sité, not subject to entry under the” agricultural. pre-

emption laws; it is lawful, 1n case such town Dbe incorporated, for the corporate
. authorities thereof, and if not mcmpmated for the judge of the county court

< for the county in:which such town is s1tuated to enter at the proper land-office,

and at the minimum- price, the: land-so settled and occupied in trust for the
several use and benefit of the occupants thereof, according. to their respective i
interests; the execution of which trust, as to the disposal, of the lots in such
town,. and the proceeds of the sales thereof, to be conducted under such regula- '

' tlons as may be presciibed by the leglslatwe authorlty of the State or:Terr itory
in which the samemiay be situated.

The term county court.” is clearly not mtended to be the name, of
2 partlcular court, for the statute is general and is 1ntended to be
_operative in all States where there are public lands, and in many such
; States, as anesota, there are no courts known by that name. - The
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words “ judge of the county court for the county ” can have no other
meaning than the presiding judicial officer of a.court having juris-
diction withinthe county. In des1gnat1ng the judge of the county
court Congress sought to assure that the trustee should be a person
of sound discretion and integrity. ~

The statute does not provide for the admmlstratmn of the trust

but merely for protection of the interests of the United States in re- -

" quiring payment for the lands thus approprlated by urban settle-
_ment. It leaves the administration of the trust arising from a com-
‘munity appropriation of pubhc lands to the local authority, by pro-
viding that the trustee shall administer his trust * under such regu- -
lations as may be prescribed by the legislative authorlty of the State
or Territory in which the same may be situated.”

Under the judicial system of the State of Mlnnesota there is no
court named the county. court. There exist at least three courts
which are county courts, and have. orlglnal ]urlsdlctlon to adjudicate

rights of persons or rights in property arising in the county within

which and for which they sit. The district court has original juris-.
diction of all civil causes involving more than one hundred dollars
and of criminal causes punishable by fine of more than one hundred

dollars, or imprisonment for more than three months; (2) justices

of the peace whose jurisdiction is limited to causes below that of
the district court and not involving title to real estate; (3) the pro-
‘bate court with jurisdiction of estates of decedents and persons under -
guardianship. While the legislature is empowered to establish other-

courts, and so might have established a county court by name, it has
not done so, and the district court is the only court under the judicial
system of that State having general civil and criminal jurisdiction
throughout the county. It may more appropriately be regarded as
the county court than either of the others, the jurisdiction’ of Whlch':v
is inferior and more narrowly limited.

‘The legislature by an act now codified under chapter 42, Official

Trusts, Statutes of Minnesota 1894, section 4255, has pr0v1ded

* When the corporate authorities of any town, or the judge of the district court,»
f01 any county . in whieh any town is situated; enter, at the proper land- office,

the land or any part of the land settled and occupied as the site of such town,

pursuant to and by virtue of the provisions of .the aet of congresé entitled “An
act for the relief of the citizens of towns upon the lands of the United States
under certain circumstances,” passed May 28d, -A. D. 1854; such cmpmate
authorities, or judge (as the -case may be), shall dispose of and convey the -
title to such lands, or to the several blocks, lots, parcels or shares thereof; to -
the persons hereinafter déscribed, and in the manner hereinafter specified.

. Thislaﬁct reCogniZeS the judigev of the district court of the coutity to
be-the proper person and the officer under the judicial system of that .
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State intended and designated by the act of Congress as ]udﬂe of the
_ “county court.”-. The date of this act is:not given, but.it is"clear
j',that this legislation was of early date, as it appears in the case of
* Village of Mankato ». Méagher (17 Minn., 265, 270), that the town---

site of tlie village of Mankato was entered by the district judge, _
“trustee, March 21,1856, and in Carson ». Smith (12 Minn. —Spencer—— -

546, 552), the town51te of Winona was entered by the district judge- .-

as trustee ‘August 16, 1855. It thus appears that the district court

3udoe was not only recoonlzed by the State legislature. to be “ the -
judge of the county court” within the meaning of the townsite act,

but that the land department at least fifty years ago also recognized
~.him as the proper officer in that State to make entry under the stat- .

ute.” No reason appears to make a change in the practice that has
now obtalned for more than half a“century and under Whlch rights
~“have grown' up. N
Nothmg in the pubhshed departmental demsmns is 1ncon51stent
Wlth regarding the judge of the distriet court, in- Minnesota, as the

“judge of the county court” within the meaning of the townsite , .-

-~ legislation of Congress. The case of Woodruff Town51te (15 L. D,,
205) arose in Utah Territory, and the townsité entry was made by the 7
- p1obate judge. There existed in that Territory no court named by
~law “the county court.”: The legislature of Utah prov1ded that for ,
the purpose of selections of townsites the probate judge of any county
““ghall be deemed and 1s hereby designated as the judge of the county
court for. such county.” - There were then in Utah two court_s of
jurisdiction throughout the county: (1) the district court of general
’]urlsdlctlon, and - (2) probate courts with jurisdiction in decedents’
. estates, gnardianship, “ and like matters,” and in divorce. In desig-
. nating the probate judge as judge of the county court for purposes:
of townsite.entry, the legislature did no more than to designate which
“ one of two official 1ncumbents it deemed the proper officer to be
. charged with the'trust. . The land department accepted that defﬂgna- :
tion made by the Jocal 1eg1slat1ve author1ty '
In Cofield ». MecClelland (16 Wall,, 831), Congress spee1allv.

* -.authorized the probate judge of ,Arapahoe county. to make the éntry

{13 Stat., 94). “As Congress had plenary power, the case is not per-
tinent here. Congress might name any person- or officer as such
trustee, and his acceptance of the trust would authorize such. entry. -
Tn Montana, there being no “ county court ” by name established by
law, the local legislature (Laws of Montana, 1869, p..80) designated
“ The judge of the probate court ” as the proper officer to make town- -
site entry.. In Ashby ». Hall (119 U.’'S., 526), in an action of eject-
ment wherein title and the validity of the. entry were necessarll
~ “involved, the court upheld an entry made by such ofﬁcer _ '
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Tn Kansas there was no county court established with such name.
The probate court was limited to settlement of estates of -decedents,
_“matters of guardianship, indenture of apprentices and habeas corpus
(Complled Laws, Kansas, 1878, p. 825).- The act of October 31,
1868 (ib., 1873, p. 972}, made it the duty of the probate judge to make
townsite entries. In McTaggart ». Harrison (12 Kan., 62, 66) the
. court held that a townsite entry made by such officer was lawful
under the laws -of the United States, and his duty under the State
law. Sherry ». ‘Sampson (11 Kansas,'(ill) was an action of eject-
ment to recover possession of a lot in a town entered by the probate
~judge. The court held:

The * probate court” in one sense is'a “county court” And it would seem
from the action of the government that the words, “ county court,” as used in
said act, were intended to. mean any county:court by whatever name such court
might be known, and whether it was a county court for probate matters only, or
whether it was a county court for geneéral, common-law, chaneery, or other juris-
diction, . : . .

No well considered decision known to the Department is inconsist—
ent with this-view. = The purport and intent of the townsite act is that
an entry in trust to the several occupants shall be made by the judge
of a court having ]urlsdlctlon over the county ‘where the land lies.
Th1s fulfils all the conditions respecting the qualification of the trus-

- If there be several such persons, judges of different courts hav-
- ing ]urlsdlctlon over the county, no objection lies in any: legislation -
of Congress against designation of the particular officer by local
law, as was done in the Colorado and Kansas cases. It is not an
objection that the legislature of Minnesota de51gnated the judge of
the district-court, instead of following the legislatures of Utah and
Kansas by designating the probate judge. Had those States desig-
nated the presiding officer of some other court of jurisdiction over the
county, such designation would have been equally conclusive.

So that the officer designated by local authority is within the gen-
era,l description of the act of Congress and is the judge of a ]ud1c1al /
tribunal having jurisdiction of the county wherein the townsite is
situated, all requisite conditions imposed by Congress are met, and
such designation is entitled to be recognized by the' officers of the
larid department. In the particular case here, the judge of the dis-
trict court, and not the judge of the pyrobate’court was charged with
the duty of assuming the trust and making the entry, and his apph-
cation should be received and that of McGarry re]ected

Your demsmn is reversed -

o
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ARID LAND-—-DESERT LAND ENTRY—ACT OF JUNE 17, 1902.
INSTRUCTIONS

Lands held by virtue of a desert land entry are held in private ownelshxp Wlthm

- the meanmg of ‘the dct:of June 17, 1902, and the.entryman or his assignee

is entitled to the same rights and privileges and is subject to the same con-

vdItIOHS and Ilmltﬂtlons so far.as the right to the use of water is concerned,

as any-other owner of lands within the irrigable area of an ungatlon
‘project constr ucted under the prov151ons of said act:

Actmg Secretary Campbell to the Director of the Geological Survey,
(S.V.P) ’ July 14, 1905. , . (BE.F.B)

The Department has considered the suggestions contained in your
letter of June 6, 1905, relative to the right of a desert land entryman
to subscribe for a right to the use of water from irrigation works to
be censtructed by the government under the act of June 17, 1902 (32
Stat., 388).

It is assumed that the land referred to is within the 1rr1gab1e area .

of a contemplated project, but having been entered prior to- with-

drawal is not subject to disposal under the provisions of the recla-

mation act and can only be brought under its provisions by cancella-
tion of the entry; from voluntary relinquishment or otherwise, in
- which event it would immediately become subject. to. disposal only
under the provisions of that act, according to such units and areas
‘as may be prescribed by the Secretary of the Interior. ‘

« An incipient entry under the desert land act confers more than an
1nchoate right.. - The act requires part payment of the purchase money
with the initial entry, which thereby vests in the entryman an
. equitable right to the land, subject to be divested by failure to per-
form conditions subsequent, in which event the act declares “ the lands
shall revert to the United States, and the twenty-five cents advanced
payment shall be forfeited to. the United States, and the entry shall
“be cancelled.” '

Until such forfeiture -has been :incurred, the - entryman has an
“equltable right or ‘interest in the land’ which can be ripened into a
- perfect title by fulﬁlhng the conditions requlred by the act, and may- -
transfer and assign such right and interest in the entry to another,
who will by such assignment succeed to all the rights and interest
and assume all the obligations of the original entryman.

- While such entrymen or assignees are not invested with the legal

‘ -tltle, they have such an equitable right and interest in the land as

to constitute thém proprietors within the spirit-and purpese of the’
‘act of June 17, 1902, and the right to the use of water may be grqnted :
to such' proprietors 1f they bring themselves within that provision of
the act that “ no rlght to the use of Water for land in private own-
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ership shall be Sold for a tract exceeding one hundled and smty acres
to any one landowner, and no such sale shall be made to any land- V
owner unless he be an actual bong fide resident on such land, or oceu-
pant thereof res1d1ng in the neighborhood of said land.”

If the-entry is for more than 160 acres of land, the entryman can-
not secure the benéfit of the act unless he relinquishes the excess, as no
assignment of a portion of the entry W111 be recognized. (Luthel_' J.
Prior, 32 L. D., 608. ) :

“With regard to the limit of time for making final proof under the
desert land act, it is not advisable to anticipate that question. The
same difficulty is presented in entries under the homestead law. All
that is necessary to determine at present is that lands entered under
~ the desert land law are to be considered as lands in private owner-

ship and the entryman or assignees under such entries are to be
treated in the manner contemplated by the act for the owners of:

la,nds

: RESIDENCE—ABANDONMENT—OFFICIAL EMPLOYMENT,
RAY R SHIRLEY

The fact that a homestead ent1yman holds an official pos1t1011 the ‘duties of
‘which are required to be performed-at some place other than on the land
embraced in his entry, constitutes no sufficient excuse for his absence from
the claim, unless it be showu that his absence is aetually due to his oﬂic1al
posmon or employment. : -

Actm g Secretary Ryan to the Oommzsswner of the General Land
(F.L.C) © . Officey July 17, 1905 5 - (E.P)

June 17, 1899, Edward E. Shirley made homestead entry of the
E. § of.the SVV. 1, the SE. 1 of the NW. %, and the SW. 1 of the
SE. 1 of Sec. 4, T. 17 N, R. 21 W., Kingfisher land district, Okla-
homa, against which. entry Walter S. Ray, on June 1, 1903, filed an
affidavit of contest, charging that the entryman— ,
for on or-about two years last past and next prior to this date has not. resided
upon: said land, but has made his home in the town of Grand, O. T., with his
family ; that he has abandoned residence on sald land for on or abott two years
last past, and has offered to sell to_divers parties and is now holding it for sale
and offering it.on the market; that he has. not made his home on the land f01\
about 2 years last past, but lived W1th his family elsewhere, and that sa1d
alleged absence from the said land was not due to his employment 111 the Army, :
Navy, or Marine Corps of the United States, ete. _ :

Notice 1ssued June 1, 1903 01t1ng the partles to appear ‘before the

. local officers. September 8, 1903, and submit testimony, which notice
was, on July 12, 1903, duly served upon the defendant at the town of
Grand, Oklahoma. After various proceedmgs not necessary to be
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here set for th, the testimony on behalf of the plaintiff was submltted
before the local officers November 20, 1903, and that on behalf of the
__defendant, December 7, 1903, before the clerk of the District Court of
- Day County, Oklahoma, the respectlve partles being represented at
-both places by attorney. :
* The local officers found that the defendant had fully comphed with,
the requirements of the homestead law, from the date of his entry
until about the first of October, 1901, when, having been asked by the
sheriff of Day County, the county wherein the land involved is situ-
ated, to become a deputy or under-sheriff, the defendant removed to-
- the town of Grand, the county seat of Day County, and was appointed |
‘deputy “or under-sheriff, the duties of which office required him to -
_reside at the county seat; that he continued to hold this office from
the date of his appomtment thereto until the filing of the affidavit of
contest, during which time he cultivated the land embraced in his
entry. They held that the defendant’s residence in the town of
Grand, being necessary in order to enable him to perform the duties
of the office of under-sheriff, should be construed to be constructive:
‘residence on the land, and that, therefore, his absence from the land
was, under the circumstances, excusable, citing the case of A. E Flint
. (6 L. D., 668), wherein it was held (syllabus)

- When a bone fide settler has established a re51dence, and is aftelwards called
away by -official duty which requires his presence at the' county. ‘seat, such
absence shall not w01k a forfeiture of his rights.

The: local ofﬁcers therefore recommended that “the contest be dis-
Tnissed.

On appeal by the plaintiff, the action of the local oﬂicers Was, by
_ your office declslon of January 24, 1905, affirmed, from Whrch decision
the plaintiff now appeals to the Department
, The testimony in this case shows that between June 17, 1899, the
*date of his entry, and Octobér 1, 1901, the defendant placed on the
- land the following 1mprovements a half dugout fourteen by six-
teen feet and about eight feet high, bullt of boxing lumber, and con-
taining a door, two half windows, and a “ gyp ” floor; an opén straw-
covered shed, ten by twenty-eight feet, used as a stable a storm cave
“or dugout, ten by tenfeet, with one door a drilled Well something
over 100 feet deep, cased with. tubing'and supplied With a pump;
another drilled well about 90 feet deep, from which no water was
~cbtained; a piece enclosed by three-wire fence, and. used as corrall;
feed racks for stock; aboit 100 acres enclosed by two-wire fence,
between fifty and saxty acres of breaking; and an orchard covering
about an acre, planted in the spring of 1901, but. Whrch was killed by
dry weather or by stock before the fall of that year. 'These improve- -
ments are variously estlmated by the witnesses-to be Worth from
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- %300 to $1200, the preponderance of the testimony, however, being

to the effect that they are worth between $500 and $600.

In July, 1899, the defendant established ‘his residence on the
land, and thereafter continuously resided there until October 1, 1901,
during which time he appears to have been engaged in cultivating
about fifty acres of the land, caring for his stock, consisting of about
fifty head of cattle and a pair of mules, and conductlng a store in a
building on his land, wherein he sold dry goods, groceries and drugs,'

* and also had a postoﬂice, of which he was postmaster.

In the spring of 1901, the defendant, owing to the operation of the

" “herd law,” was compelled to send what is called his “ stock ” cattle

away from the vicinity of the land for pasturage. It further appears
that about July, 1901, he resigned the office of postmaster and dis-
posed of his stock of merchandise, and the building in which the
store and postoffice was coniducted, to one Bridwell, who thereupon
removed the building from the land.

October 1, 1901, the defendant moved with hls famlly, consisting

~of his' wife _and two children, to the town of Grand, the county seat

of Day County, the county wherein the land is situated, and opened
a drug store. About two weeks after removing to Grand, the sheriff.
of Day County appointed the defendant under-sheriff, and since -
removing to Grand Le has continuously resided there with his family,

conducting his drug business and performing such duties as were

from time to time assigned to him by the sheriff, in the meantime
making infrequent visits, each of very short duration, to the land.
During this period the land was either rented or a portion thereof
cultivated on shares. No additional imprevements were placed on
the land by or for the defendant after he removed therefrom, Octo-
ber 1, 1901. )
Plamtlﬂ’s witness J D. Howard, testifies that prior to leaving the
land the defendant stated to him that he could not make any money
farming; that after the defendant had removed to Grand the witness
had a conversation with him in his drug-store during the course of
which the defendant asked the witness if he knew of anyone who
would buy his land, stating that if the witness could find, or send
him, such a purchaser, he would pay the witness for so doing.- =
Plaintiff’s witness W. H. Clem, testifies that about a year prior to
moving away from the land the defendant had tried to sell the claim,
that he told witness to sell it for him; that he instructed witness to -
sell it for $1,000, offering witness $50 it he could find a purchaser; =
that the defendant appeared to be very anxious to get away; that on
one occasion, in the spring of 1903, when the witness was in the
deféndant’s place of business, the defendant told the witness that
“he was deputlzed deputy sherlﬂ’ g0 that he w ouldn’t ‘have to stay
on his farm.” ,
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Plaintif’s witness J. W. Brown, testifies that shortly after the
defendant moved to Grand, the defendant told the witness that “ he
“had been sworn in as deputy to hold his claim down, or to help him
hold his claim down, or something like that.”

Plaintiff’s witness W. L.. Howard, testifies that the defendant has
told him several times that the- land was for sale, that he wanted to

sell it; that the defendant said he was no farmer; that early in the

spring of 1903; the witness had a conversation with the defendant at
his place of business in Grand, when the defendant said that “if it
wasn’t-for holding his place down, he wouldn’t have that office and a
dollar.”
"The defendant testifies that he first went to Grand about Q'»eptem-
- ber 1, 1901; that he was then looking round to see if he could get
so‘methi_ng‘to do, and had previously had some conversation about the
drug business; that on the occasion of this visit to Grand he partially
engaged the room afterwards occupied by him as a residence and
drug store, and after his return home he! notified the owners of the
building that he would take the room; that his commission as under-
sheriff was dated about October 10, 1901; that during the first year
that he was in Grand he does not know whether he spent the greater-
part of his time attending to his drug business or not; that he always"
attended to the duties of under-sheriff first; that he Would not swear.
“that during the first ten months that he conducted the drug business
" at Grand, he spent on an average two days a week in the sheriff’s
office or in working under the sheriff; that he has never kept account
of the time spent by him in the perfmmance of official duties; that
he was offered the position of under-sheriff about September 1, 1901,
“when on his first visit to Grand;  that his purpose in holding the
_office was that he thought he could make some money out of it; that
he has never told Brown, the plaintifi’s witness, that he was holding
ihe office of under-sheriff in order that he might be enabled to remain
off the land; that he was not holding his land for sale on June 1,
. '1908; he was asked if it is not true that about the time he made up
his mind to move away from the land, either before or since. such
removal, he had not told someone that he wanted to sell his homestead,
and rephed “ T might at some time when dlscouraged made soime off *
-handed remark like that; I don’t know.”" |
Sheriff Smith testified on behaif of the. defendant as follows
Q. What are the duties of under-sheriff, or some of them? ‘
A. It is his duty to care for the office in my absence and do any work that I -
can do as sheriff. .
Q. ‘How long has Mr. Shirley been under- sherlﬂf 1f you know"

A.'I don’t Know: as- I know just the daté; it was about a week, maybe two
weeks, after he moved to .Grand thatI put him in as under-sheriff, -

5194——V01 84—05 M—3
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- Q. Had he done any sl)ecial deputy work for you prior to that time?
A. He had. -
Q. How many deputles have you W01k1ng under you or have you had for
about the last two years and prior to the first of last June?
A. Eight, T think; that is, eight all the time, ) : )
‘Q. Do you divide the work equally between these deputies, or have you one
or two that does the most of the work for you? ’
A. Mr. Shirley does most of the work., :
Q. In the last two. years can you state about the amount of fees earned by
Mr. Shirley as under-sheriff as shown by your books? :
" A. He is on a salary of twenty dollars. per month and he gets his fees when
his cases is settledv and I haye never run them up to see how much it is.
Q. Has_he been a good, competent deputy or under—sheuff since. holding that
office, under you?
A. He has. g
' Q. Have you ever called upon him to do any 0ﬂic1al work since he held that )
office that he bas refused to-do? .
A. T have not. N
* : L% . * ) * . * . * #*
" Q. Did Mr. Shirley solicit the commiésibn or did you give it: to' him of your
own selection?
<A1 gave it to ‘him of my own selectlon, when I first talked to hlm about
taking the commission he said he didn’t know whether he would like the Work
or. not, and afterwards I got him to take 'it.
Q. When was this talk with him that you speak of; was it before he moved
to Grand, or after?
A. Tt was béfore he moved.
Q. Why did you want him to take a commission under you? .. )
A. He was talklng of coming to town to go’into the drug busmess and at
that time there was no one in Grand suitable to fill that position outside of men
that was in business and none of them would accept it.

CROSS-EXAMINATION,
* % e % — e *

Q. I will ask you if during the first few months, say for a period of from four
to six months after Mr. Shirley moved to town,.if Virgil Williams wasn’t re-
- maining in town and 1ema1n1ng off from his homestead on the strength of the

fact that he held a commission of -deputy under you? '

A. He was in town, and done some work as deputy sheriff, but wasn’t 1e-'f

" maining off from his place on account of holding the commission. He was on
his place part of the time and part of the time in town. ~ ) -
¥ ® ' * 3 * % %

Q. T will ask you if during the first year or more after Mr. Shirley moved to
Grand, if Alex Hutchinson, who remaized in Grand all of the time and held a .
homestead ten .miles or more from - Grand was not a 1egularly appointed
.deputy sheriff under you?

A. Mr. Hutchinson was at work for—part of the tune he worked for Bigelow
and Hale and part of the time for Mr. Cupp and was here all of the-time and I
gave him a commission as deputy sheriff in case that me and the other deputles

.~ were out of town, -there would be an officer left in town,
* ‘ % % * % ' * B
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Q. When did you conimence to pay him [Shirley] twenty dollars per month?

A. W]Jy, I commenced paying him twenty dollars a month as soon-as he
‘commenced handling the books altogether.

Q. When did he begm_haudlmg the books altogether?

A. Along last January, I believe.

EEDIRECT EXAMINATION.

Q. Mr. Smith, at the time you appointed I Mr. Shir ley as under-sheriff and since )
that time, has it been necessary for him, or the party holding that. of:ﬁce, to-
. Teside at the county seat?

Al Tt is.

KECROSS-EXAMINATION.

Q. It is true, is it not, Mr. Smith, that during the first year after Mr. Shirley
came to town that he gave almost all of his time to the drug store or to other pri-
vate business of his own?

A. He done considerable work f01 me—conmdemble riding.

Q.. Tell what portion of his time he spent in your work during the ten months
next after hig coming to Grand? :

A. T eouldn’t give any estimate of how much but he went every time I asked
him to go; he was always ready and I never paid any attention to._the exact
amount of time he put in; I couldn’t tell how much time I put in..

Q. Will you swear positively that during the first six months after Mr. Shirley
moved to Grand, he spent in actual work under you as much as an average of
one day each week?

A. No; I couldn’t swear that he did,-.and I’ wouldn’t swear that I W01ked an
average of a day each week.’

Tt thus appears that at the date of the 1n1t1at10n of this contest the
defendant had been living off the land embraced in his entry for a
period of about twenty months. He seeks to have this absence
excused solely on thie ground that during said entire perlod he held
the office. of under- sherlff of the county wherein the land is situated,

 and that in order to perform the duties of the office it was necessary

for him to reside at Grand, the county" seat a town about twenty-five

miles distant from the land.

The. Department has held that absences made necessary by official
duties may be excused, provided such duties devolved upon the entry-

. man subsequently to the making of ‘the entry.and the establishment
~ of residence upon the land, but it is not sufficient to show that the
- entryman held an office the duties of which had to be performed at

some. place other than the land embraced in lis entry. It must

appear that his absence was due to his official position or _employment,
~and if this is not shown, the fact that he held such official p051t10n
constitutes no sufficient excuse for his absence from his claim. It is.
material, therefore, to a proper dlsposn:lon of this case to determine
whether the defendant’s absence from the land has been ShOWIl ta
have been due to his oﬁi(:lal position.
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“The populatlon of Day County in 1900 was, as shown by the
official report of the census office, but 2,173. Considering this fact in

" . connection with the testimony of the sheriff to the effect that at all
. times during the defendant’s absence from the land there were eight

deputy sherlﬂ’s in the county, two of whom, together with the sheriff,
were stationed at the county seat all the time and one-a ‘part of the
time; and that he could not swear that the defendant, or even he
“himself (the sheriff), was engaged on an average of one day a week in
the performance of official duties, it is clear that the duties incident
to the office of under-sheriff and the prospective emoluments of the
office were not such as would induce a man of ordinary industry and
prudence to absent himself continuously from his homestead claim
: merely for the purpose of holding the office. Moreover, the testi-
mony in the case shows that, the oﬂice did not, as a matter of fact,
form the real inducement for the defendant’s absence from his claim;
that his true purpose in removing to Grand was that he might engage -
in the drug business at that place, the acceptance and holding of the
office being but a subterfuge employed by him for the purpose. of
escaping the consequences that would otherwise inevitably have re-
sulted from proof of his failure to continue to reside on the land.
An entryman’s absence from his claim under such circumstances can-
not properly be said to have been due to official employment; hence.
it must be held, in accordance with the views previously herein
expressed, that the fact that the defendant held the office of under-
sheriff does not constitute a sufficient excuse for hlS absence from the
land embraced in his entry. ,
The defendant’s long-continued absence from the land having been
~ proved, and no sufficient excuse for such absence having been shown,,
‘the entry should be canceled on the ground of abandonment It is

accordingly so ordered.
The decision appealed from is therefore reversed.

GRINDBERG 2. CAMPION.

- Motion for review of departrhental‘-de'cision of September 17 , 1904,1
33 L. D., 248, denied by Secretary Hitcheock, November 15, 1904, and.
petition for rereview denied by Actmg Secretary Ryan, July 19,
1905 ' : A B
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BOUNTY LAND WARRANT—LOCATION—SUBSTITUTION OF CASH.

Witriam R. BoRrpEgs.

The Iocatlon of a m111tary bounty land warrant issued prior to the death of the
warrantee, by one claiming through an assignment of the warrant from
the widow of the warrantee, will-not be confirmed in the absence of proof
‘showing that the widow was the sole ‘heir, or was authorized to assign the -
interests of the other heirs, if there were any.

The substitution of cash for a military bounty land wanaut will not be per-
mitted where the only obstacle to confirmation of the location under the
warrant is the refusal of the locator or transferee to endeavor to procure
the necessary proof to establish the validity of the location.

Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C.) Office, July 19, 1905. (E.F.B.)

With your letter of June 19, 1905, you transmit the papers in the
appeal of William R. Borders from the decision of your office of
~June 5, 1905, refusing to accept a substitute in cash for military
_bounty land warrant No. 27606, issued in the name of John ‘W.

Brashear, with which a location was made May 7, 1852, at the Kas-

kaskia land office, Illinois, of the SW. { SE. %, Sec 13, T.5 8, R.:5
W., 3 P.. M., which was afterwards canceled You however rein-
stated said locatlon for the purpose of allowing Borders to furnish
evidence as to the validity of the assignment- under which said
location was made. o

The papers submitted with your letter show that s‘ud warrant was
assigned May 6, 1852, by Mary G. Brashear, the widow of the war-
rantee, to Francis M. Cross, who located it May 7, 1852, upon the
land in question.

September 16, of that year, the entry was suspended, for the
reason, . chiefly, that no evidence had been furnished of the widow’s
right to assign the warrant, in this, that if the warrantee died after
the issuance of the warrant, it belonged to the heirs, and if he died
before its issuance, it should have been issued in the name of the
widow. The warrant and papers were returned to the local office
in order that the heir or heirs might be enabled to comply with the
‘requirements of your office. ‘

March 11, 1856, the attention of the local officers was called to the
fact that no ev1dence of the right of the widow to assign the warrant
had been furnished, and they were directed to cancel the location
“upon the, plat but to witlihold the land from entry, for the benefit
_of the locator. ,

. In 1862 a patent was applied for. In response thereto the Com—
missioner of the General Land Office, under date of April 2, 1862,
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after recounting the fact as'to the cancellation of the entry becauss
of the defect in the assignment, said: :

. As the cancellation in this case was based upon a mere -defect in the assign-
ment of the warrant, and as the tract located is now vacant, I have this day
ordered the return of the warrant by the register at Springfield with the view
of reinstating the loecation, and of issuing 4 patent therefor to the locator, if the
_defect in .the assignment alluded to is such‘as.to admit of correction within a

reasonable time.
As soon as the warrant is recewed from the register bef01e -mentioned, you

will be further advised.

On the same day, the local officers’ were instructed to return the
warrant-to the General Land Office and to * reserve. the tract above
described, until otherwise directed, from sale or location.”

So far as shown by the record, nothing further appefu's to have
~ been done with reference to said entry untll December 8, 1904, when

Messrs. Harvey Spalding & Sons, attorneys for Wllham R. Borders,
the present owner through mesne conveyances of the right, title and
interest of Cross under said location, applied to substitute cash for
said warrant and asked that the entry be reinstated so that the ti‘act :
will not appear on the books to be vacant land.

In passing upon this application, your office, by letter of J une 5,
1905, held that the warrant can not be accepted in satisfaction of thls
locatlon, under the assignment of the widow, unless it be shown that
it was issued after the death of the warrantee or that there were no
surviving heirs other than the widow; or, if there are any such heirs
surviving, they must join in the ass1gnment before its validity can -
be recognized.

You reinstated the entry for the purpose of allowing Borders to
furnish the testimony indicated.

The warrant appears to have been lecrally 1ssued and the land was -
subject to location with. military. bounty larnd warrants. It was
issued in the name of the soldier, and the reasonable. presumptlon is
that it was issued during his life time.” The only question is whether
the assignment by the W-idOW of Braghear to Cross, the locator, was
sufficient to authorize the location in his name in the absence of proof -
that the widow was the sole heir, or was authorized to assign the
interest of other heirs, if there were any.

Such evidence is required by the government, but it is for the pur-
- pose of protecting the heirs, if there be any. If it should waive the
. production of such proof, or should allow a location to be perfected
upon insufficient evidence of the validity of the assignment, no liability
to the heirs would be incurred by the government, but their remedy
~ would be against the land, as the lawful issuance of a valid warrant,

vesting in the warrantee the right to make location thereof, satisfied
“the claim of the soldier, and the obligation would not again be cast
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Ea
upon the government by allowmg a location of the claim to be made
upon a defective or insufficient, assignment. The purchaser must . -
fook to -every part of the title Whlch is essential to its vahdlty
- (Brush ». Ware, 15 Pet., 93.)

-As the -‘government 1s not free from fault in neglectlng to take
proper ‘action .upon the location for.more than ﬁfty years, and has
eilently acquiesced in the occupancy of the premises by the present
owner and his grantors under said entry by withholding it from
entry or other disposition, equity and justice would seem to require
that his title should be quieted and that a patent should issue without
further consideration. : N

But as he would alsoe, for the same reason, be entltled to have entry
upon which-the patent issues free from the claim of any unknown -
heirs of Brashear, no valid- reason can be perceived why he should
not be allowed to substitute cash for the warrant, so that the patent
issued thereon would issue solely to his benefit, free from other claim.

The entryman upon making such substitution would be entitled to -

whatever interest the widow of Brashear had in the warrant, but as
that intérest cannot be ascertained by the Department in the absence
of proof of the same character as that required to establish the valid- .
ity of the warrant location, the decision of your office, reinstating the
entry and allowing Borders to furnish proof of the validity of the
- assignment of the entire interest in the warrant, is affirmed, with this.
* condition, that if the applicant will make aﬁidawt that he has
endeavored to-obtain such proof, stating the extent and character of
his inquiry, and that it is not obtainable, you will then allow a sub-
stitute to be made of cash for the warrant, but you will not deliver
the warrant except upon the application of all parties having any

" . right, title or interest in it, and upon submission of satisfactory proof

“-that they are heirs, or representatives of the heirs, of John W. Bra-
shear.living at the time of his death. .The substitution of cash for
-the warrant should not be allowed until every effort has been made

- ‘to procure the necessary proof required to show the validity of the
‘assignment and it is evident that it cannot be obtained.

In the case of Robert M. Stitt (33 L. D., 815), cited by your office,
it was said that an entryman will not be permltted to relinquish his
entry, or allow it to be cancelled and withdraw his scrip, where the

“entry can be confirmed and where the only obstacle to confirmation
is the arbitrary refusal of the entryman to supply the necessary proof.
Upon the same principle, a substitution of cash for a warrant should
not be allowed where the only obstacle to the confirmation of the loca- -
tion is the refusal of the locator or transferee to endeavor to procure
the necessary proof to estabhsh the validity of the 1ocat10n with the
‘warrant.

Your decision, as thus modlﬁed is affirmed.
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MINING CLAIM—PATENT PROCEEDINGS—EQUITABLE ACTION.

Arasga Pracer Crarm.

Pi‘oceedings for patent to a mining claim embracing land ljring partly within one

land district and partly within another, conducted wholly within one land
distriet, and the allowance of entry thereon covering the entire claim, are in
no wise effective as to the lands lying without such land distriet, and do not
constitute substantial compliance with law as to ‘such lands, within the
meaning of sections 2450 to 2457 of the Revised Statutes, such as would
warrant confirmation of the entry-in its entirety under said sections.

Acting Secretary Campbell to the Commissioner of the General Land
{S5.V.P) 07750@, July 10, 1905. (G.N.B.)

July 13, 1904, you. submltted for approval by the Secretary of the
Interior and the Attorney General under section 2451 of the Revised
Statutes, your decision under section 2450 of the Revised Statutes, in

the case of suspended mineral entry No. 1676, Montrose land district,

Colorado, made October 3, 1901, by Edward Henry, for the Alaska
placer claim, survey No. 15416, accompanied by a letter, addressed to
the Secretary of the Interior, explaining certain special features of
the case which in your judgment call for equitable consideration under
sections 2450 to 2457, inclusive, of the Revised Statutes.

The record shows that while a portion of the Alaska claim lies in

" the Durango land district, Colorado, entry embracing the entire claim

- was made in the Montrose district, and no proceedmds Whatever were
had in the Durango district. :
In your letter of explanation you say : _ ‘

Notwithstanding the fact that notice of the application for patent in this case

was not posted in the land office at Durango, Colorado, as required by law, I

recommiend the confirmation of said entry No. 1676, for the following reasons:

First.—A careful examination of, the entire record convinces .me that the
application for patent, and the entry were allowed in good faith.

Second.—The failure to post copy of the notice of application for patent in
this case, in the land office at Durango, Colorado, was not the fault of the
-claimant. -

Third.—The question is one solely between the government and.the claimant,
as no adverse claim nor protest has been filed.

And lastly—To cancel said entry and compél the clmmant to commence

proceedings for patent de novo would be a hardship, which in my ‘judgment
should not be imposed upon him.

Section 2457 of the Revised Statutes specifies the character of sus-
‘pended entries which are to be decided by the Commissioner of the
General Land Office “ upon principles of equity and justice, as recog-
nized in courts of equity, and in accordance with regulations to be
settled by the Secretary of the Interior, the Attorney General, and
the Commissioner, conjointly,” under section 2450, and submitted for
~approval under section 2451, as those “ where the law has been sub-
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‘stantially complied with, ‘and the error or informality arose from
ignorance, accident, or mistake which is satisfactorily explained.” -
You state, in substance, that this ¢ase does not come within any of
the regulatmns adopted under section 2450 (General Circular, Janu-
ary 25, 1904, pp. 245-250), and for that reason you submit the same as
a specz'al case, not covered by the rules.  (General Circular, p. 247.)

. Under the facts disclosed by the record, the question first presented
is, whether this.is a case “ where the law has been substantially com-
plied with.” If not, there is nothing to justify equitable considera-:
tion under the statute.

.. An application for patent under the mining laws is requlred to bhe
filed “in- the proper land office.” (Sec. 23825, Revised Statutes.)
This means that the application must be filed in the office of the land
district where the land applied for is situated. ~ The officers of a land
- district have no jurisdiction or control over lands outside the limits
. of their district. They cannot allow entry for land not within the
district for which they are appointed. In other words, there is no.
authority of law for the officers of one land dlstmct to dispose of land
-lying in another district. -

“In this case the register and receiver of the Montrose land district
undertook to entertain patent proceedings and to allow entry for a
mining claim embracing land a portion of which is not within their
district, but which lies in the adjoining Durango land district. The
Department is of opinion that, with respect to the land in the

Durango district, there is no a,uthority of law for the action taken,
and that, therefore, this is not a case “ where the law has been sub-
~stantially complied with,” as to that portion of the claim. *No appli-
cation for patent was filed in the Durango office, no notice was posted
* in that office or on the claim in that district, and therefore no proof
of notice was, or could have been, filed in that office. There was no .
- lawful notice to adverse claimants, if any there were, as to the land
in the Durango district. As to that part of the claim there has been
1o assumption under the statute “ that the applicant is entitled to a
patent” and “ that no adverse claim exists,” and there has been no
opportunity for conflicting claimants, if any, to file adverse claims.
In short, not only has there not been substantial compliance with the
-law, but there has been no compliance with law at all, in so far as the
: portion of the claim in the Durango district is concerned. This be-
ing true, it follows that the-case is not one as to which equitable con-
siderations under the statute may be applied. Therefore, your de-
cision and recommendation cannot be accepted; and the record is .
returned to your office for further consideration, and for such action
in the premises as the facts and the law may justify.
The Department knows of no reason why the entry may not be ‘
allowed to stand as to that portion of the claim which Lies in the
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~ Montrose land district, should the clalmant 50 elect, prov1ded the
patent proceedingsin that district have been regular, and the law fully
complied with. - Or, should the claimant prefer, he may be allowed,

under additional patent proceedings in the Durango. district, .to be

conducted in all respects in conformity to law, to make supplemental

entry for the portion of the claim in that district, and thus obtain -
. patent for the entire claim. In that event, the proof of expenditure

in labor and improvements on the claim, Wthll accompamed the pro-
ceedings in the Montrose district, if found sufficient and regular,
should be accepted in the proceedmgs in the Durango district.

LIC LAND SURVEYS.

) Ml-NING CLATM—PLACER LOCATION—CONFORMITY TO SYSTEM OF . PUB-v

Hocax. AND IDAHO Pracer MINING CLAIMS

The fact that a pla‘cer mining location, 1f made to conform as nearly as prac--

o~ ticable to the system of public-land surveys and the rectangular’ subdivi-
sions of such survéys, as required by section 2331 -of the TRevised Statutes,

would embrace small portions of land not valuable for placer mining, con-

“stitutes no reason for failure to conform the location to such system and
legal subdivisions, where, if so conformed, the land embraced in the Tocation
would be as a whole more valuable f01 placer mining than-for agricultural
purposes.

It is no objection to the Valldlty of a placer location that it emblaces vems or
lodes as well as placer depos1ts

‘Actmg Secretary Ryan to the Commissioner of- the G’eneml L cmclv'

F.L.CY - 0/7?0@, July 19 1905. = (AL B. P.)

September 11,-1903, the Crooked River Mmmg and M1ll1ng Com-

pany made entry for the Hogan and Idaho placer claims and eight
lode claims known as the Orion, the Pineapple, the Buffalo Queen, the

Little Fritz Fraetion, the Alaska No. 8, the Alaska No. 4, the Friday,

and the Friday Fractlon, all included in survey No. 1834, Lew1ston,

Idaho.
June 7, 1904, your office directed the local officers to notify the

company- that it would be allowed sixty days within which to show.
cause why the placer claims should not be made to conform to the

United States system of public-land surveys, and stated that on
failure to make such showing, or to appeal, the entry, to.the extent of
the placer claims, would be canceled without further notice.
The company has appealed to the Department. -
Placer mining claims located after May 10, 1872, are required by
law to conform as nearly as practicable with the United States sys-
. tem of public-land surveys, and the rectangular subdivisions of such
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Surveys and this is true whether the clanns be located upon’ sur-
~veyed: or unsurveyed lands. (Revised Statutes, sec. 2331; Miller
" Placer Claim, 30 L. D., 225, 227; Wood Placer Mining Compan’y; 39
- L. D, 198, 199—onxev1ew, Id 363.)

The Hogan and Idaho clalms were located in 1902 upon unsur-
veyed lands, and were surveyed for patent February. 5-11, 1903.
They are very irregular in form, vary in width from about 200 feet
‘to about 1,200 feet, adjoin each other end on end, and- are so located
‘as to-embrace Wlthm their lines the Crooked Rlver for-a ‘distance of -
-about three and one-half miles. = They do not even approximate con-
formity with the system of the public-land surveys, but are wholly
at varianece with such system, which, as was said in the case of Miller,
Placer Claim, supra, “ affords no warrant for cutting the public lands-
into lengthy strlps of such narrow width.

In the company’s appeal it is stated, in Substanceand effect, that
the lands adjacent to the placer CIaims are not valuable for placer
mining, but contain, and in part have been located for, veins or lodes
of gold and silver; and for these reasons it is contended that the
placer locations could not be conformed to the system of public-land
surveys. There is nothing in the record to show the conditions to be .
as thus stated, but even if there were, the company would be in no
better situation, dnd its contention.could not be sustained.

In the first place, assuming that the land embraced in ‘the Hogan
and Idaho locations are of sufficient placer value to. be patentable '
ander the placer law, and that the adjacent lands are non-placer in
character, as stated, a rearrangement of the lines of the locations to
meet the requirements of the law in respect to conforimity to the sys-
tem of pubhc-land surveys, considering that tracts as small as ten
acres- in area, in square form, are recognized as legal subdivisions
under the mining laws (sec. 2830, Revised Statutes), would not neces-
sitate the inclusion of the adjacent non-placer lands to such an extent
as to affect the validity of the locations on that account. It not
infrequently occurs that tracts of land small portlons of which are
not valuable for placer mining are embraced within placer locations
where the lands as a whole are in fact more valuable for placer min-
ing that for agricultural purposes There is, therefore, nothan' in
‘this phase of the company’s contention.

The other phase of the contention is equally untenable It is-

- well recognized fact that both classes of mineral dep031ts—that 1s,
veins or Jodes, and placer deposits—are frequently found to. exist in
the same land, and it is no objection to the validity of a placer loca--
tion that it embraces veins or lodes as well as placer deposits.

Tt is usually a simple matter, in locating placer claims, even upon‘ v
unsurveyed lands; to conform the locations to-the system of publie-
land surveys. The law’s requlrement 1n this respect as to unsurveyed
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lands is met by locating the claims in rectangular form with proper
dimensions and with east and west and north and south lines. . (Wood
Placer Mining Compatiy, 82 L. D., 363, 365.) s
Tt is also asserted in the company’s appeal that'the Hogan and
Tdaho clairis are “ strictly gulch placers.” This assertion is followed.
by the statement, apparently made to support it, that the land rises
from Crooked River at slopes of from twenty to thirty degrees. Even
if this'be true, it needs no argument to show that lands ascending at
slopes. of: twenty to thirty degrees only, are not thereby rendered

impracticable of location under the placer mining laws. Upon the

company"s own showing, therefore, the claims cannot be regarded as
In any sense within the category of ¢ gulch placers.” :

It follows from what has been sa1d that the entry in question, to
the extent of the placer claims, is unlawful and must bée canceled;
and your office decision, in effect holding the entry for cancellation to
such extent, is affirmed. This will leave the lode claims embraced in
the entry in noncontiguous tracts or bodies, a fact necessary to be con-
sidered in the re-adjudication of the case.

MINING CLAIM—PLACER LOCATION—LEGAL SUBDIVISIONS.
 Riauro No. 2 Pracer MiNine Craim.

A locatmn under the mining Iaws does not of itself amount to an appropri iation
of land in such a sense as to preclude the.inclusion of the same, or parts
thereof, within the limits of a subsequent ‘location, subject-to such existing
rights. as may be thereafter maintained under the prior location; and the
fact that a placer location, if made to conform to legal subdivisions of the
. public surveys, would-embrace all or.a portion of the land covered by a
‘prior location, is not a sufficient reason for failure to conform the placer
- location to legal subdivisions, as required by section 2331 of the Revised

Statutes. .

The fact that portions of other claims already entered may be embraced in a
placer location by conforming the same to legal subdivisions, does not make
such conformity impracticable, within the meaning of section 2331 .of the-
Revised Statutes, inasmuch as under the law such entered clalms may be
exeluded from patent proceedings involving the placer. -

- Acting Secwetary Byan to the Commissioner of the. G’-eneml Lond.
(F L. C) ' Oﬁce, July 19, 1905. (A.B.P.)

July 7, 1902, Julius. Nelson was permltted to make entry for the
Rialto No. 2 Placer Mining Claim, survey No. 15,653, Leadville, Col-
orado, situated upon surveyed lands, in Sec. 21, T. 9 8., R. 78 W., '
6th P, M. . September 12, 1903, your office directed the local ofﬁcers
to allow the claimant sixty days from notice within which to show
cause why his entry should not be canceled for the reason that the
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" elaim: does not conform to the legal subdivisions of the public lELlldS,
=al 1equlred by sections 2330 and 2331 of the Revised Statute, :

- November 8, 1903, the claimarit, in response to notice from:the. local
officers, filed hlS corroborated afﬁdawt ‘wherein he-states, in substance,
and effect, that at the time the claim was located it was surrounded
by “ valid lode and placer claims; ” that all the public lands so sur-
rounded were embraced in the location; that “it would have been
impossible to have conformed any more nearly to the lines of the
legal subdivisions without embracing non-contiguous tracts;” that,
as surveyed and entered, the west line of the claim is the section lme
between sections 20 and 21, and at other places where possible the
section lines have been followed ; and that the irregular lines on the
north, the east, and the southeast were so run “ 6 exclude the valid
-existing clalms lying -along those sides,” as shown by a diagram
attached to and made a part of the affidavit.

- By decision of December 28; 1903, your office held, in effect, that a
mlneral location is not, of 1tself such an appropriation of the land
included in it as to prevent the 1nclus1011 of the same land in another
location, and, therefore, that the evidence submitted is insufficient to-
show that the claim here in question could not have been-located and
entered in accordance with the legal subdivisions of the public lands;.
and Nelson’s entry was held for cancellation. He thereupon ap-
- pealed to the Department.

. Upon the official plat of the survey of the claim, approved Aprll
5, 1902, several adjoining surveyed claims are protracted. It is upon
* the unofﬁcml diagram attached to claimant’s affidavit, however, that.
the conditions stated and relied on by him are made more fully to
appear. The diagram and official plat agree as far as the latter
 goes, except that the claims protracted on the plat are designated on
“the diagram as entered claims, while not so designated on the plat.

Under the law (Sec. 2331 of the Revised Statutes) placer claims
‘located after May 10, 1872, are required to ¢ conform as near as prac-
“ticable with the United States system of public-land surveys, and the
rectangular subdivisions of such surveys;” and it is only when such

claims “ cannot be conformed to legal subdivisions’ ” that entry thereof
may be made otherwise than in accordance with legal subd1v1s10ns
- The claim here in questlon was located long after 1872. '

The appellant raises no question as to the law, but contends that h15‘
claim . is one which ¢ cannot be conformed to legal subdivisions,”
because of prior mineral lTocations surrounding it, as represented in’
part on the official plat, and more fully on the said diagram.

" The Department is not favorably impressed by this contention.
The surrounding prior locations, in so far as unentered, even if their
-existence and validity were admitted, as alleged, could not, and did
not, of themselves, amount to appropriations of the lands embraced:

-
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in them in such a sense as to preclude the inclusion of such lands, or
~ parts thereof within the limits of the Rialto No. 2 locatlon, subject
to such rlohts as then existed and were afterwards maintained under
such prior locations. Their existence, therefore, if such were the
fact, would not prove that the Rialto No. 2 claim could not have been
conformed to the legal subdivisions of the ptblic survey. Such
prior locatlons, of themselves, could not and did not have the effect
to separate the lands into 1ion-contiguous tracts, as contended, within
the meaning of the term non-contiguous as understood and used in
connection with the administration of the public land laws.

If it be true that some of the surrounding claims were entered prior
to the Rialto No. 2 location, as would appear to be the case from the’
diagram referred to, that fact could not have made it impracticable,

in locating the Rialto No. 2 placer, to describe it by legal subdivisions.
" Under the settled law and practice, such entered claims could and

must- have been excluded from patent proceedings involving - the
placer. (Mary Darling Placer Claim, 31 L. D., 64.) :

The conelusion reached by your office is accordmgly affirmed; but
without prejudice to. the right of appellant to begin patent proceed-
ings anew, provided he ehall amend his locatlon to conform to legal
“subdivisions as requlred by law. :

HOMESTEAD—FEIRS—CULTIVATION_FINAT. PROO¥—ALIENATION.
- Prosser v. Heirs oF GILLEy.

The heirs of a deceased homestead -entryman may delegate to another the power
to perform for their benefit the cultivation on the entry required by law,
and such cultivation, if actually carried on in good faith for the required
period, constitutes compliance with the homestead Iaw the same as though
performed by the heirs themselves. :

The . right conferred by law upon the heirs of a deceased homestead entryman
to submit final proof on the entry can not be delegated to another.

Where a homestead claimant, by contract to convey the land embraced in his
entiy after the submission of final proof, puts-it beyond his power to acquire
‘title under the entry except by perjury, he thereby forfeits hIS 11ghts, and
upon p100f of such fact the entry will be caneeled. o

Acting Seoretm"y Ryan to the Commissioner of the General Land
(F. L. C.) - Office, July 19, 1905. (E. O. P.)

The Department has before it the appeal of C. W. Prosser from
your office decision of December 4, 1904, reversing that of the local
officers and dismissing his contest against the hornestead entry of
- William T. Gilley, déceased, for the S.  SW. %, Sec. 22, T.-28 N., R
1 W., Guthrie land district, Oklahoma.

The basis of thecontest is the alleged ahenatlon, by the helrs, of
the 1a,nd covered by the entry, and in support thereof contestant‘
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offered in evidence eertain powers of attorney executed on behalf of
said heirs, to one Ed. L. Peckham. Said powers of attorney are, in

“all essential particulars, the same, except-as to the amounts named
therein te be paid to the different parties exectiting them, in full for
their interest in-the land. . As it is upon the construction of the said
instruments that the decision of the Department herein must neces- -
sarily rest, and as they are similar, only the joint power executed by
Frank Gilley and J. L. McLearen, is set out herein, as follows:

Know all men by these presents, That we, I‘rank M. Gilley and -J. L. Mc-
Learen, -heirs at law of William- Gilley, deceased, do 'hereby make, constitute
and appoint Ed L. Peckham, Attorney at Law, of Blackwell, Oklalioma; our
-true, sufficient and lawful dttorney, for us and in our name, to make final proof
of the South half of the South-West Quarter (3) in Section Twenty-Two (22),
" .In Township Twenty-Eight (28),” North of Range one (1)West of the Indian
Meridian, in-Kay County, Oklahoma- Territory; and for such purpose to take
entire charge of -the same and to borrow the funds with which to pay for said
land to-the government of the United States and all ‘expenses of making such
preof. And whén‘so proven up, to sell our interests in said land to whatever
-person or persons said Peckham thinks best, and to make and. execute a deed
of conveyance therefor. Said Peckham to retain for his services herein all he
may receive for our interests in said land over the sum of one hundled and
twenty-five dollars ($125.00) .and to do and perform all necessary acts in the
execution of the aforesaid business in asfull and ample a manner as we might
do- if we were personally present. Hereby: making this power of attorney
: lrlevocable and hereby ratifying and confirming all that our said attorney shall
do- by virtue hereof. :

In witness whereof, we have hereunto set our hands this 19th day of Aprll
A D 1898.

FRANK M. GILLEY .
“J. L. MCLEAREN

The 1n¢trument was duly acknowledged. _

There is also with the record the joint receipt of said ‘Gilley and
‘McLearen, bearing the same date as the power of attorney executed
by them, for the amount named therein as due for their interest in
the land.. Similar receipts ‘were executed by each of the other heirs,
bearmg the same date as the powers of attorney executed by them, '
-except in case of James Gilley, whose receipt bears no date, ‘

In the decision appealed from your office denied the validity of
said instruments and held them to be without-force and effect: for any
purpose— - : )

other than perhai)s as evidence of the immaterial-fact that the. heirs did, prior
to proof, have an intent to. make the proof for the purpose of selling ‘and dis-
posing of the land after the issuance of ﬁnal certificate—

for the reason that the power attempted to be- conferred upon the :
attorney-in-fact to make final proof was void. While it is not to be
denied that the power to submit final proof cannot be delegated, yet
unless it is clear that such was the plain intent of the instrument, such
effect should not be given thereto, as all rules of construction require:
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that, if possible, the language used should be so construed as to give
legal effect to the instrument. . :
The widow, heirs or devisees of a deceased entryman are not re-
quired to continue the actual residence necessary on the part of the
“original entryman, but may either reside upon or cultivate the land
for the required period. It has also been repeatedly held that culti-
vation of theland by another inures to the benefit of the heirs, and such
acts need not be performed in person. Following this rule, it is clear
that the heirs may delegate the power to perform the required serv-
ices for their benefit, and such cultivation and improvement, if actu-
ally carried on in good faith for the required period, constitutes
‘compliance with the homestead law. The law casting the right
initiated by the original claimant upon his widow, heirs or devisees,"
intended to confer upon them all the advantages and benefits which
would have accrued to their deceased ancestor or devisor, and the
Department in construing it has uniformly sought to fully protect
the right in the hands of the beneficiaries without restricting its
enjoyment by imposing conditions not warranted by a liberal con-
struction of the statute. Personal residence or cultivation by the
“heirs might greatly limit or entirely defeat the benefit conferred, and
_for that reason such requirement has never been enforced as against.
them. In the case at bar it was necessary that cultivation be main--
tained after the death of William T. Gilley, the entryman, and it
appears that the heirs were residents of distant states. Under these
circumstances, it was not only reasonable, but highly probable, the
heirs, in conferring upon their attorney-in-fact the power to make
final proof, only attempted to delegate a legal power, namely, the
power to perform; or secure performance of, the necessary acts of
cultivation required of them in lieu of residence. The ministerial act
of submitting final proof could not be delegated, and as the language
conferring the power will admit of two constructions, one legal and:
the other void, the former will be adopted as the one intended by the
parties. .
This constructlon of the langufwe conferrm(r the power to make
final proof leaves for consideration the effect of the granting of the
power to sell the land after final proof. It is not to be denied that.
the heirs might, after acquiring title to the land, deal with it as they:
deemed best, but any attempted conveyance or contract to convey,
executed prior thereto, will, when shown, defeat the right to complete;
the entry. The beneficiaries named take the right initiated by the -
deceased subject to all the conditions imposed by section 2291, Revised.
Statutes. By_thls section they are required, on. making final proof,
to take oath “that no part of such land has been alienated, except as,
provided in section twenty-two hundred and elohty elcrht ” While
actual alienation. of the land is impossible prior to submlssmn of,
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final proof, yet the Department has held that any attempted aliena-

tion, which but for the inhibition of the law would have been effec- .
tual, is such a violation of the statute as warrants a cancellation of-.
the entry. No other construction can be adopted and give effect to
the language used. In the case of Anderson ». Carkins (135 U. S.,

483, 487), the entryman made no attempted actual conveyance of the
]and His only act of alienation was a contract to convey after the
submission of final proof. The court held that such a contract,
though incapable of enforcement in a court of equity, would prevernt
“the homestead right being perfected ¢ without perjury by the home-
- steader.” The departmental decisions now in force governing such
cases hold that where a claimant has put it beyond his power to

acquire title except by perjury, he has forfeited his rights. The - 7

power to sell, conferréd by this instrument under consideration,
coupled with the agreement therein contained as to the amount to be

paid for the interests.of the different heirs, acting as principals, -
clearly constitutes a contract to convey the land and places the ‘present :
claimants under the ban of the statute. - Not only was the price to.

be paid definitely fixed, but, as appears from the recelpts introduced.
-in evidence, the stipulated amounts were actually paid to the different

heirs at the time said powers of attorney were given.

Though fraud in obtaining the said powers of attorney was alleged
as a defense, 1o evidence was introduced by the defendants to sustain -
the. allegation, and while the facts set forth in your said decision
might be sufficient to raise a presumption of imposition upon the
heirs or question the honesty of the transaction, yet it is a universal
rule that fraud, when relied upon as a defense, must be strictly
proved. : The Department cannot abrogate the rule-and entertain a

- hare presumption or accept an unsupported allegation of fraud, to

controvert the record facts before it.
‘ For the reasons herein stated your said decision is hereby reversed
The entry in question will be canceled. '

COAL LA\TD—A_FFIDAVIT——PARAGRAPH 32 OF COAL LAND REGULA.
TIONS. .

W. D. Keex.
The afﬁdawt plescubed by pa1a0mph 32 of the coal-land revulatlons must be
: made by the claimant himself.. :

Actéazg" Secretary Ryan to the Uommissz’oner of the General Land
(F.L.C) - Offfice, July 20, 1905. (F.H.B.)

March 14, 1902, W. D. Keen filed in the local office at Santa Fe,
New Mexico, his coal declaratory statement, covering the SW. % of
Sec. 32, T. 14 N, R. 6 E;,, N. M. P. M. :

. 5194—Vol. 34—05 m—4 '
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- May 4, 1908, application was s made to- purchase the tract, and was
accompanled by the necessary proofs, except that in lieu of the affi-
davit required by paragraph 32 of the coal-land regulations, approved
July 81, 1882, to be made by the claimant - (otherwise than so far as
it refers to the character of the land). there was submitted the aflida-
vit of Willard S. Hopewell, as attorney. in fact for Keen. The pur-
chase price was pald and final certificate of entry issued June 26,
1908.

" In due course, your oﬂice, by decmlon of Septeiber. 21, 1903, held
the affidavit of the attorney in fact to be insufficient ; and dlrected the
local officers to call upon the entryman to submit his personal affidavit
substantially in the form set forth in' paragraph 32 of the coal-land
regulations, except as to the character of the land, unless personally
acquainted therewith. Motion for review was. denled December 2,
1903 ; and the pendlno appeal was thereupon talen. :

A petltlon has since been filed here, in which it is prayed that,
should the Department feel unauthorized to direct that the entry be
‘passed to patent, steps be talen for the submission of the case to the
Board of Equitable. Ad]udlcatlon for consideration and action.
Accompanylng the petition is an affidavit by the attorney in fact, in
which it is alleged, among other things, In substance, that affiant

- made the final affidavit submitted at the time of purchase, believing

himself authorized, as the claimant’s attorney in fact, so to do; that
at that time affiant was informed and believed, and that he now
" understands, that the claimant had not had the benefits of the coal-
land laws, or held or purchased, as an individual or as a member of
an association, any coal lands under those laws; that since called upon
by your office decision of September 21, 1908, to furnish the affidavit
. of the claimant affiant has made diligent effort so to do, but has been
unable to procure such affidavit, the present whereabouts of the claim-
ant being unknown to affiant; and that afliant believes it will be im-
- possible for him to procure the claimant’s affidavit. It is urged, to

. support the petition, that the entry is within the class contemplated

by section 2457, Revised Statutes, and entitled to equitable considera-
tion, and may be submitted. under the provision of the regulation of:
April 25, 1877 (General Circular, issued January 25, 1904, p. 247),
for the submlsswn of special cases not covered by the general rules:
that the local officers permitted the attorney in-fact to file the aflidavit
to which objection is made, accepted the purchase price, and allowed
entry ; that the affidavit prescribed by paragraph 32 of the coal-land
regulations does not embody a statutory requirement; that when

“claimant filed his declaratory statement he personally made oath sub- ‘

stantially to all the essential averments set forth in the affidavit pre-
scribed by the regulations; and that there is no adverse claim to the
land and no right in another to be prejudiced, - ‘ :
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Answering first the appeal, it may be said that the Department has
expressly recognized and reaffirmed, in the case of Elwood R. Staf-
ford et al. (21 L. D., 300), which was cited by your office, the re-
 quirement; under- paragraph 32 of the regulations, that the affidavit
thereby prescribed must be made by the claimant himself, although
‘the case went off on' another point. In respect of several of its
* features the affidavit i is.one which could not be made by another with
certainty of its truth. Nor'is the requirement in this behalf answered
by the fact that the claimant personally made oath-t6 his declara-

. tory statement, for the latter does not in fact contain all the essential

averments of the affidavit prescribed by paragraph 32; and even
were it otherwise, the allegations contained. in the declaratory state- -
" ment could not relate to and cover the ensuing interval to the date
of entry The Department would not, therefore, be Warranted in

reversing the decision of your ofﬁce and directing that the entry be -

allowed to pass to patent.
It is a sufficient answer to the petition to say that the relief therebv
sought could be secured by the claimant’s own act, viz., by the sub-

" mission of his personal affidavit as prescribed by the l“eofulatlonS, it

no other ob]ectlon were to appear. The fact that the claimant him-
“self can not be found and that the petition is really preferred by the

* attorney in-fact, can not be taken into account: the latter can be

recognized only in his representative capacity. There is nothing in
~the case to entitle it to equitable consideration, and the prayer of
the petition must be denied.

The decision of. your oﬂlce is aﬁirmed and the entry Wlll be -

~canceled.

HOMESTEAD ENTRY—ALIEN ITEIRS..
Masor v. Hxirs or HarTNEeTT.

A homestead entryman who. at the tinie of his death had not acquired the legal
- title to the land embraced in his entry, was not at such time, by reason of
his claim under the entry, a person.* holding -real property,” within the -
meaning of article'1l of the treaty of March 2, 1899, between the United
States and Great Butam and his alien heirs; subjects of the latter country,
have therefore no such-claim or right to the lands embraced in the ently as
is entitled to protection under the provisions of said treaty.
There .is no provision of the homestead law by which any rights or claims to
. public lands, prior.to the issuance of patent, can be devised or succeeded to
and perfected by, or on behalf of, other than citizens of the United States.

: Actmg Secretary Ryan to the OOmmzszsoner of the General Land
(F.L.C)y - . Office, July 24, 1905. (P. E. W)
Avugust 28, 1894, Patrick Hartnett made homestead entry, No. 5887,
for the SE. 1, Sec. 35, T. 22 N, R. 14 W., Alva, Oklahoma, and on »
May 1, 1901, he submltted final proof therefor, on which final certifi-
cate Ng, 28_59 issued on. August 22, 1901. August 14, 1902, John C.
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- Major filed protest against the issuance of patent for said land on the
ground that said Hartnett died on October 14, 1901, leaving no wife
and no heirs; native born or naturalized, capable of 1nher1t1ng the
said homestead and that Hartnett was not himself a naturalized
citizen of the United States, never having taken out his final papers.

After service by publication had been had in due form, a hearing
was had on July 14, 1903, upon which the local officers found that the
entryman had died and 1efb no heirs, and recommended cancel]atlon
of the entry.

_February 12, 1904, they transmitted the record to your office and
reported no appeal »
November 23, 1904, your office held thelr ﬁnchn gs of fact ﬁnal con- -
curred in their conclusmns of law and held the entry for cancellation.

In connection with this case, your office in-said decision considered
the contest affidavit of Earl R. Stults, filed February 27, 1904, against
the same entry, in which charges similar to the fmewomcr were made
against Hartnett, and it is further alleged that Ma]or is chsquahﬁed
as contestant against said entry by the fact that he is, and has since
December 18, 1901, been, the administrator of the estate of said Hart-
nett. Thereupon your office held that the rlght to contest an entry
does not depend on the right to enter the land, and that in considera- .
tion of ‘the circumstances dlsclosed by the record in the case brought
by Major, he is not disqualified to bring contest. - Stults’s affidavit
of contest was rejected and he has appealed to the Department con-
tending that it was error to reject his contest and error not to dlqmlss
Major’s contest,

Prior to your said decision there was also filed in your office, on
November 8, 1904—

. obJectlous to the contest of Joim C. Major, at the 1~eq‘ués‘t of James Hartnett,
one of the brothiers and heirs at law of Pdtrick Hartnett, deceased, and at the
request of His Majesty’s Consul, Alexander Finn, under the treaty existing be-

. tween Great Britain and the United States, proclainied August 6th, 1900.

Subsequently to your said decision, on January 14, 1905, resident
counsel, as “Attorney for the heirs-at-law of Patrick Hartnett, de-
ceased, and acting for Hon. Alex. Finn, His Majesty’s consul, near
Oklahoma Territory, representing the foreign-born heirs of -said
Patrick Hartnett,” filed his motion that your said office decision—
- be vacated and set asxde and that said entry be submltted to the Board of
Equitable Adjudication, under Rule 31.

In support of this motion it is contended: (1) tha,t at the date of
final entry, August 22, 1901 there were no adverse claims of record;
(2) that where 'certain legal requirements appear not to have been
met because of the neglect or inattention of the local officers the entry
may go to said Board; (3) that claimant and his witnesses swore .-
“that he was a naturalized citizen at that date; (4) that Hartnett may -
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have taken out his final papers in Kingfisher County, Oklahoma,
where the records were burned in Auvgust 1900, or may have taken
out such papers in an adjoining :State; (5) that Hartnett placed
valuable 11nprove1nents on said tract, made the same his home for
more than six years and cultivated: sixty acres for six seasons is an
- unusually good showing; and (6) that the heirs of the deceased home-
stead claimant are entitled to consideration and their rights in this
matter should be carefully guiarded. This motion and the Sald objec-
tions are not supported by any showing of facts.
--With the record is a joint affidavit, executed by oJ. ohn Hartnett
James Hartnett and Anne Kiely, all born and still residing in TIre-
land, in which they state, under date of May 6, 1903, that they are
the surviving brothers and sister of the said Patrlck Hartnett, their
two other brothers, Maurice and Thomas, being dead; and that
excepting said Patrick, Maurice and Thomas, no other brother or
sister of affiants ever went to America. Also a certified copy of
another affidavit by the same parties, dated September 28, 1903, and
filed in the office of the probate judge of Woods County, Oklahoma
: Terrltory, in the matter of the estate of said Patrick Hartnett, stat-
ing that the affiants are his sole surviving heirs. It 1s not claimed
or shown that other heirs exist. .

Article 1 of said treaty (31 Stat., 1939) prov1des that——_ B

‘Where on the death of any person hqldmg real property (or plopelty not per-
~ sonal), within the territories-of one of the Contracting Parties, such real prop-
erty ‘would, by the laws of the land, pass to a «citizen or subject of the other,
were he not disqualified by the laws of the country where »_such real property is
- situated, such citizen or subject shall be allowed a term of three years in which

to sell the same, this term to be reasonably prolonged if circumstances render
- it necessary, and to witlhdraw the proceeds thereof, without restraint or inter-
ference, and exempt from any succession, probate or administrative. duties or
charges other than those which may be imposed in like cases upon the citizens
.or subjeets of the country from which such proceeds may be drawn.

Article 3 provides in effect that .in case of the death of a British
‘subject in the United States. without having any kinown heirs in this
country or testamentary executors by him appointed, the nearest
British consular officer shall-at once be notified so that the necessary
information may be forwarded to all persons interested; and that
such consular officer shall have the right to appear personally or Ly
delegate in all proceedings on behalf of the absent heirs or credltors,
untﬂ they are otherwise represented.

In the case of Patten ». Katz, on review (26 L. D., 817), the
Department said, with reference to a hke prov151on in a treaty Wlth

.- another country: :

! Plelequlslte to an appropriation of the. privilege conferred, there must have
died a person “} holdmor real property.” “ Holding,” relating to ownelshlp in
property, embraces .two ideas: actual possession of some subject of 1)101)elty,'
and- bemﬂr mvested with the legal tltle
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The terms of the said treaty do mot apply to the case before us.
. Hartnett had not obtained; and ‘was not holding, the legal title to the
land involved. It is only by and-upon the issuance of patent, that the :
government parts with the title to the public lands. _ '
There is no provision of the homestead laws by which any rights or
claims to land before patent can be devised or succeeded to and per-
fected by,-or on behalf of; other than citizens of the United. States.
The application -on béhalf of Hartnett’s heirs-is -accordingly -dis-
missed.
- The contention of appellant Stults is without merit and his appeal
is dismissed, your said decision being hereby in all respects affirmed.

OKLAHOMA LANDS-SCHOOL SECTIONS—MINING LAWS. |
- GYPSITE PLAGER Minine Cram.

“‘ectlons smteen, thuty -six, thirteen and thnty thlee of the lands ceded by the
Comanche, Kiowa and Apache Indians under agreement ratified by the act
of June 6, 1900, reserved for school and other purposes, are not subject to
the operation of the mining laws. ‘ :

Acting Secretary Ryan to the Commissioner of the General Lond
(F.L.C) Office, July 25,1905.  (A.B.P.)

October 24, 1903, L. G. Hamilton, Sam Lazarus and Leo Jacobs
offered for filing their application for patéent to the Gtypsite placer
mining claim, embracing lands in sections 13 and 24 of T. 6 N., R. 10 |
W., El Reno, Oklahoma .November 5, 1903, the local officers re]ected :
the apphcatmn as to the lands in section 13 on the stated ground that.
section 13 is one of the specified sections of each township reserved
to the Territory and future State of Oklahoma, for school and other
purposes, by the act of June 6, 1900 (81 Stat., 672, 676-680), and are
not subject to the United States mining laws:as extended by that act.
On appeal by the applicants, your office, by decision of May 9, 1903,

-affirmed the action below.. The apphcants have further appealed -
here.

By the act of June 6, 1900, the agreement whereby the lands of the
Comanche, Kiowa, and Apache tribes of Indians weré ceded to the
United States was ratified and confirmed. Among other things, the
agreement provided that out of the ceded lands allotments should be
made to the Indians, and that there should be set aside by the Secre-
tary of the Interior; for the use in comimon of the several tribes of
Indians, four hundred and eighty thousand acres of grazing lands.
The act ratifying the agreement, among other things, provides:

. That the lands acquired by this agreement shall be opened. to settlement. by
proclamation of the President within six months after allotments are made and
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be' disposed of under the gene1al p10v1510ns of the homestead and town—sne’ :
laws of the United: States ..... '
That sections sixteen. and thirty-six, thirteen and thlrty—thlee of the lands
hereby aequired in each township shall not be subject to entry, but shall be
. reserved; sections sixteen and thirty-six, for- the use of the common schools,
and- sections thirteen and thirty-three for university, ﬂgr'ieultural"colleges, nor-:
‘mal schools, and public buildings of tlie Territory and future State of OQkla-
~ homa; and’ in- case- either of said sections, or parts thereof, is lost to - said
Territory by reason of allotments: under this act or otherwxse, ‘the governor
. thereof is hereby authorized to locate other hnds not occupied in quantity equal
to-the loss. ) S
# # * # ¥ * - %
That should any of said lands allotted to said Indians, or-opened to settlement.
under this act, contdin valuable mineral deposits, such mineral deposits shall
be open-to location  and -entry, under the existing mining laws’ of ‘the United
~ States, upon the passage of this act, and the'mineral laws of the United States
are hereby extendéd over said lands. '

Numerous errors are assigned in the appeal but it is unnecessary -
to -set them out here in detail. They present, though in various
forms, but one .proposition, namely: that the lands in question are
Wlthln the category of lands subject to the. operatlon of the mining
Iaws, and, consequently, your office decision is wrong and should be
reversed. :
~ This question has been heretofore considered and passed upon by
the Department, by decisidn of April 9, 1903 (32 L. D., 95). There

“the question involved lands ceded to the United States by the Wichita
and- affiliated bands of Indians, under an agreement ratified by act
of Congress of March 2, 1895 (28 Stat., 876, 894-899), as well as
lands ceded by the Comanche, Kiowa, and Apache. tribes, under the
agreement above referred to. ‘The provision of the act ratifyinw the
Wichita agreement, relative to the extension of the mmlno laws to
Iands ceded by that agreement, was as follows: :

That the laws relating to the mineral lands of the Umted St‘ltes are heleby ‘ '
extended over the lands ceded by the foregomg agreement.

. Inpassing upon the question, the Department among other things,
said - (pp. 96-97):

By the act ratifying the chhlta agleemeut the mining laws ‘of the United
States were expressly extended over-the lands ceded by that ‘agreément. - There’ ’
would seem 1o be no room for serious question, ‘therefore, that by that act see:
tions 16 and 386, 13 -and 33; reserved therein:for school »and-'o't»]ier purpeses, were
msde subject to the operation of the mining laws in the same manner and with
like effect as are sections of land similarly reserved elsewhele, and not yet
glanted, as to Wlnch the mimng laws are applicable. ) )

With respect to the act ratifying the Comanche, Kiowa, and Apache agree-
ment the situation. i§ different. - By that act only the lands-which were to be
allotted to the Indians or to be opened.to settlement thereunder (Acme Cement
and Plaster Co., 31 L. D., 125; Instructions, id:, 154) were made subject. to the

mining laws and to mineral e\plmatlon and entry. The act did not extend the . -

. mining Iaws generally to the lands ceded by that agréement; as was done by the
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earlier-act with respect to the lands ceded by the Wichita agreement, but only
to the lands which were to be allotted to the Indians or to be opened to. settle-
ment under the act.: Sections 16 and 36, 13 and 33, reserved for school and
other puiposes. for the benefit of the Territory and future State of Oklahoma,
were not-lands to be allotted to Indians or to Le opened to settlement any more
than were the four hundred and eighty thousand acres Set aside for the common
‘use of the Indians as glazmg lands.

The Department is of the opinion that sections 16 and 36, 13 and 33, of the
TTands ceded by the Wichita agreement are subject to the operation of the min-
ing laws, and that the like numbeied sections of the lands ceded by the Co-
manche, Kiowa, and Apache agleement are not subject to the operation of such
laws. : p

It is not intended to hold or to intimate that the Territory of Oklahoma is
entitled, or that said Territory or the future State of Oklahoma may in .any
event be entitled; to minerals, if any, now known to exist in sections 16 and 36,
13 and 33, of the lands ceded by the last-mentioned agreément, or which may be
hereafter found to exist in said sections, prior to the time when the same shall
be granted to such Territory or State. It is simply held, as to said sections,
. that under ex1st1ng legislation the lands therein are not subject to the operation

_of the mining laws. :

The conclusion thus reached was followed in the case of Okla-
homa ». L. G. Hamilton (unreported), decided April 6, 1904; and"
after carefully considering the various phases of the question as now
again presented, the Department sees no reason to disturb its former
ruling.

The decision appealed from is 1ccord1nody aﬁ"lrmed

MINING CLAI“VI—PLACER LOCATION —CONFORMITl TUDICIAL .
PROCEEDIVGS

LaverinG WATDR PLAGER.

The mining laws contemplate that in all cases, except in 1nstanees where im-
practicable so to do, placer mining locations must be made in conformity
with the system of public-land surveys, that is, rectangular in form and of -
dimensions corresponding to apprbpliate legal subdivisions, and with east-
and-west and porth-and-south boundary lines.

The only judicial proceedings in which a claim may become- involved, 1esu1t1ng

. in-delay which would otherwise be fatal to entry, and which will protect
the rights of the applicant for patent during their pendency, are those
arising under the mining laws themselves, whereby the applicant is pre-.
vented from completing his patent proceedings: puor ‘to final determination
of the htlgatlon .

Acting Secwetm"y Ryan to the Commissioner of the Gemeral Land
(F.L.C) o Office, July 27, 1905. (G.N.B)

March 19, 1902, the Harney Peak Tin Mining, Milling and Manu- -
_facturlng Company, by Albert R. Ledoux, receiver, made- entry- for
the Laughing Water placer mining. claim,. survey No. 807, Rapld
City,. South Dakota, land district.
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August 11, 1903, your office directed the local officers to notify the
‘claimant that it would be allowed sixty days within which: to show
cause why the entry should hot be canceled because, among other
things not necessary to be here considered, (1) there had been a delay
of over nine years in perfecting entry under the application, filed
December 30, 1892, and (2) the claim as located does not conform as
near as practicable to the United States system of public-land sur-
veys and the rectangular subdivisions of such surveys. It was stated
that on failure to make the required showing and in the absence of
appeal the entry would be canceled without further notice. _

In response to the foregoing, and on October 25, 1903, a number
of affidavits were filed by the claimant, in which, taken together, it
is alleged among other thlngs, in substance and effect, that the
receiver, who was appointed in 1894, was unable to mike entry earlier
because -of inability to procure money to pay for the land;. that it
is impracticable to. conform the claim to the system of the public--
land surveys and :the rectangular subdivisions of such surveys be-
cause of adjoining valid and subsisting lode and placer mining
claims; that Where this is not the case only land valuable for its
~ placer deposﬂ:s is embraced in the claim; and that the location con- -
sists with a general practice in vogue in the mining distriet in which
it is situated.

December 9, 1908, your office held the showmg with respect to the
non- conformlty of the claim to be insufficient. The entry was held
for cancellation accordingly, but, with reference to the delay in malk-

“ing entry under the application, it was stated that under all the
circumstances of the case the - objection on that score Would be
removed.

The apphcant has appealed to the Department.

Tt is shown by the record that the placer claim was located by eight
persons, July 1, 1886, and that, among other incidents, the present
claimant, as successor in interest, made an amended location Decem-
ber 31, 1891, with which the pending entry coincides.

' The township in which the claim is situated was surveyed in Oc-
tober, 1898, and the plat of survey was filed in the local office Apml
10, 1900. - ~

' By the official- plat the claun is shown to pursue a zig-zag course
and to trend generally north and south, its entire length being more
tham one and one-half miles: It varies in width from what would
_appear to be about 250 to about 600 feet, is bounded by twenty-nine
courses, and embraces 54.11 acres. Laughing Water Creek, from
which the claim evidently takes its name, flows almost entirely
throughout the claim from end to end. No attempt was made even
to approximate the location, or any portion of it, to the system of
the pubhc land surveys; either in form or position.
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Tt is contended by the appellant that the claim was located upon
faith. of the uniform practice of the land department, prior to de-
partmental decision of August 15, 1900 (Miller Placer Claim, 30

. L.-D., 225), to pass to patent placer mining claims located on unsur-
-veyed land without regard to their form and position. While the
Department recognizes the fact to be that, in the past, under the
more or less general practice of your office, claims on unsurveyed
- lands were permitted to pass to patent without regard to their form,
‘no case is cited by counsel, and a ‘most diligent search has failed to
discover a decision by the Department, which directly authorizes such
indiscriminate locations. The decisions cited by counsel to -justify
- this location are without application, as the locations there under
- consideration were of a wholly different class and character. Even
.were it not a question of statutory requirement, the frequently fan-
tastic outlines:of numbers of placer locations which: have-of late
years come to the attention of the Department would manifest the -
~ unwisdom of the recognition formerly accorded such non-conforming: -
claims. - With the gradual diminution of the ‘public domain this -
question presents itself as one of increasing importance, and the ille-
'gahty of locations of such-elongated, narrow' character as that here
in question, often follow1n0‘ the course of and embracing streams of
water which the claimants seek to control, is made the more apparent.
This claim, situate in the Black Hills _region, lies along a valley-
enclosed by hills of moderate inclination, broken on either side by
’frequent draws and flats. The topography of the adjacent ground'
is not such as to have made it impracticable to define the location in
conformity with the system of the public land surveys, that is, rec-
tangular in form and of dimensions corresponding to appropriate
‘legal subdivisions, and with east-and-west and mnorth-and-south
boundary lines. Such conformity the statute conterplates and:the
Department must require. (Wood Placer Mining Co:, on review,
82 L..D., 863.) o
It is urcred by claimant that it is 1111practlcable now to reform the
location because of surrounding valid and subsisting lodé and placer
. claims.  Assuming the conditions to be as alleged (for the official
plat ‘does not indicate the claim to be so surrounded), interference
with’unentered claims affords no justification for non-conformity of
“lecation. This is discussed in the recent case of Rialto No. 2 Placer,
decided July 19,1905 (34 L. D., 44), dealing with a placer location
upon surveyed land but upon thls point controlling here, in Whlch it
" igsaid:

“The surroundmg prior loeatlons in so far as unentered even' if their’ enst- ‘
ence and validity were admitted, as alleged, could not; and did not, of themselves, -
amount to-appropriations of the lands embraced in them in such a sense as to-
preclude the inclusion of ‘such lands or parts thereof within the limits of the
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Rialto. No. 2 location, subject to such rights as then existed and were afterwards
maintained under such.prior locations. Their existence, therefore,'if-such were
the .fact, would not prove that-the Rialto No. 2 claim could not have been
conformed to-the legal subdivisions of the public survey. Such prior loeations,
of themselves, could not and did not have the-effect to separate the lands into
non-contiguous tracts, ‘as- contended, ‘within the meaning of the term mon-con-
tiguous as.understood.-and used in connectxon with the admmlstratlon of. the
pubhc land laws.

It is contended that the: Mlller decision, supra, was, in'effect, & new
construction of the law, which sheuld not be applied retroactively.
Upon this point it may be said that had the Department previously
construed the law to contemplate siich a location as that here in ques-
tion the contention might -be of force. The Department’s apparent
acquiescence in what seems to have been a more or less common prac-
uce, however misleading it may have been in its results, can not be
given the weight of direct: authority, and is to be accounted for by
the prominence of other and decisive questions. presented in such cases
as have been brought here. It is not clear how an interpretation of a
law is to be given except the question is practically presented in a ‘
case. Whilst fully appreciating the situation, the Department be-
lieves its construction of the law to be correct and that it must there- -
fore adhere to it. :
~  TFinally, counsel for claimant cite two unreported cases (Guyette
~ Consolidated Placer, decided May 10, 1904, and Kirk Placer;, decided
June 30, 1904) in which, in view of the equities there apparent, the
Department specially excepted the non-conforming placer claims. of
those names from the requirement urnder the later -decisions. It is.
contended, in effect, that no difference in principle exists between the
“ circumstances in those cases and the present and that like consider-

ation should be accorded the latter. It is, however, plainly disclosed
by the record that such compliance with the requirements of the min-’
ing laws as has been had in this case has been of the most perfunctory
character, and that the only basis for an appeal to special considera-
‘tion is the claimant’s reliance upon-the former practice observed with
respect to non-conforming locations. - Indeed, upon: further consid-
eration, in the light of this and other like cases which have since been
" presented, the Department is of opinion that the bounds of strictly
statutory authority were passed in the cases cited, and that they can-
not. therefore be regarded as precedents. No sufficient reason has.
.~ been assigned for the non-conformity of this claim, and such rights
as the claimant may seek to acquire in.the premises must be and are
subject to its observance of the statutory requirement. As-the lands
of the vieinity are now surveyed the task is an easy one.
In conclusion, the Department is constrained to say that it is
" unable to-concur in that portion of your office decision which holds
that, under the circumstances of the case, the objection to-the delay
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in perfecting entry under the application for patent would be waived.
The only judicial proceedings in which a claim may become involved,
resulting in delay which would otherwise be fatal to entry, under the
doctrine of Cain ¢ al. ». Addenda Mining Co. (29 L. D. , 62) and .
like cases, and which are held to protect the rlghts of the prpheant
for patént during their pendency, are those arising under the mining
laws themselves, whereby the applicant is prevented from complet—
ing his patent proceedings prior to final determination of the litiga-
tion:- - (Marburg Lode Mining Claim, 30 L. D:, 202.) L
The demsmn of your office is affirmed.. o

"HOMESTEAD ENTRY—SECOND—ADDITIONAL—ACT OF APRIL 28, 1904.

DAVID H. Bricas.

A homestead entryman is not entitled to make a second entry under the provi-
sions of the act of April 28, 1904, 33 Stat., 527, upon a showing that he
relinquished his original entry for the reason that the land embraced therein
was unsuitable for farming purposes and was not of sufficient acreage to
enable him to support himself and family by using the Iand for glazmg
purposes.

The right of additional entry provided for by section 2 of the act of Apnl 28,
1904, 83 Stat., 547, is limited to persons who theretofore had entered under
the homestead laws lands within the territory described in the act, and who
own and occupy such lands, and can only be exercised upon lands contiguous:
to the original entry. :

The 11ght of additional entry accorded by the proviso to section 3 of the act of
April 28, 1904, 33 Stat., 547, extends to all persons who prior to application’
to exercise said privilege had. made homestead entry, and there is no war-
rant in the act for further limiting the right, as is done in the instructions
of May 31, 1904, issued under said act; to a homesteader who had resided
.upon and cultivated the laid embraced in 111s or 1g111a1 entry for the period
required by law.

Directions given that the instructions of May 31, 1904, 32 L D., 670, be amended
to accord with the views herem e\pressed

Acting Seﬂretcwy Rycm to the OOmmzsswner of the G—e_neml Land
(F.L.C.) Oﬁce, July 28, 1905. (C.J.G.)

. An appeal has been filed by David H. Briggs from the decision of
your office of March 283, 1905, rejecting his apphcatlon to make second .
homestead entry under the acts of April 28, 1904 (83 Stat., 527, 547),
for the W. § SE. 1, E. £ SW. 1, Sec. 33, T. 26 N., R. 45 ,W., NE. 1,
CENW. 2 SW 3 NVV L, NW. 1 SW. }, E. { SW. 1, NW. 1 SE. 4,
Sec. 4, NE 1 SE. 1, Sec. 5, T. 25’ N .» R. 45 W.; containing 640 acres,
Alliance, Nebraska ' '
It appears that applicant made homeste‘td entry, March 25, 1899,
for the S. 1 SE. 1, Sec. 10, and E. § NE. 1, Sec. 15, T. 24 N, R. 44 W.,
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which was canceled on relinduishhmnt July 21, 1904, He claims that
be is.entitled to make the ettry now applied for under sectlon:; 1 of
the act of April 28,1904 (33 Stat., 527), which provides:

'l‘hat any person who has heretofore made entry under the homestéad: laws,
but:who-shall show to the satisfaction of the Commissioner of the General
Land: Office that he was unable to perfect the entry on account of some unavoid-
able complication of his personal or business affairs, or on acconnt of an henest
mistake as to the character of the land; that he made a bonii fide effort to con-
ply with the homestead-law and that he did not relinquish his eniry or abandon .
his claim for a consideration, shall be entitled to the benefit of the homestead
laws as though such former entry had not been made.

In support of his claim applicant alleges that during the month of
April, 1899, he established residence on the land embraced in.the
former entry, built a comfortable house, fenced the entire tract and
dug a well; that he has since maintained residence upon the land,
which not being of acreage sufficient to support himself and family
by means of raising cattle and being unsuited for farming purposes,
~ he was compelled part of the time to seek employment elsewhere for

earning additional support for himself and family; that sinee the
enactment of the act of April 28, 1904, he beliéves that with sufficient
acreage for grazing purposes he will be enabled to establish for him-
self and family a home upon a ranch and to raise cattle in numbers
sufficient to justify him in making it a home; that there being no
“available vacant land adjoining his homestead he relinquished the °
same, for which he received no consideration.

The land applied for is subject to disposal under the act of Aprll_»
98,1904 (33 Stat,, 547), entitled, “An-act to amend the homestead -
laws as to certain unappropriated and unreserved lands,in Nebraska.”
It is provided in section 1 of said act—

‘That from and after Sixty- days . after the approval of this act entries made
-under the homestead laws in the State of Nebraska west and north of the fol-
lowing line, to wit: .. . . shall not exceed in area six hundred and forty -
acres, and shall be as neally in compact form as poss1ble, and in no event-over
two miles in extreme length: Provided, That there shall be excluded from the
provisions of this act such Jands within the territory herein described as in the
opinion of the Secretary of the Tuterior it may be reasonably pmctie‘lble to irri-

gate under the national irrigation law, or by prlvate entelpuse

Section £ reads as follows:

That entrymen under the homestead laws of the United States Withlﬂ the
territory above described who own and occupy the land heretofore enteled_by
them, may, under the provisions of this act and subject to its conditions, enter
cther lands contiguous to their said homestead entry, which shall not, with the
land so alreddy entered, owned, and occupied, exceed in . the aggregate six '
hundred and forty acres; and residence upon the original homestéad shall De
accepted as- equivalent to residence upon the additional land so entered, but
final entry- shall not be allowed of such addltlonal land until five years after
first enteung the same, - - :
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~And the first prov1so to sectlon 3 of said act is:

That a former homestead entry shall not be a bar to the ently under the pro-
visions of this act.of artract whicly; ‘togethier w1th the formen:- entxy shall-not
exceed six: hundred and-forty acres.

The circular of instructions 1ssued under smd act May 31, 1904 (32
L. D., 670), contains this paragraph: :

Under said act:no bar is interposed to the making of second homesteads for the;

full area of 640 acres by parties entitled thereto under existing laws, and appli-

. cations therefor will be considered undel ‘the mstluetlons of the 1espect1ve laws

under Wthh they are made.

The Department concurs in-the opinion of your office that appli- -

cant’s showing -is not sufficient to bring him within the act of April
28, 1904 (83 Stat., 527), and therefore he is not entitled to make

second entry for 640 acres -under section 1 of the act of April 28,

1904 (33 Stat., 547), as applied for. He is clearly not entitled to

the provisions of section 2 of said’ act, for it contemplates the entry

of additional lands contiguous to lands within the territory described
in.the act, entered, owned and occupied by the applicant, conditions
that are absent under-the present application. With respect to the
first proviso to section 3 of said act, the -instructions thereunder,
supra, declare: ' '

By the first proviso of. section 3 any person who made a homsetead entry’
prior to his application for entry under this act, and has resided upon and
cultivated the same for the period required by law, will be allowed to make’

additional entry for a quantity of land, which added to the area of the land

_emb1aced in the former entry shall not exceed 640 acres, but residence and’
cultivation of the additional land will be required. to be_made and proved as

in 01dma1y homestead entries.

'This paragraph of the instructions, Wherem it is deehred w1th
reference to the former homestead entry of an applicant under the
act of April 28, 1904 (38 Stat., 547), “and has resided upon and
cultivated the same for-the period required by law,” prescribes a
limitation not-warranted by the purview of said act. The only pro-
vision in the first proviso to section 3 of said act, to which said para-
graph is directed, is that the tract applied for shall not, with the
Aract embraced in the former entry, exceed six hundred and forty
acres. * This being ‘true, the regulation embodied in the foregoing

quotation will no longer be followed, and your office will take the

niecessary steps to correct said instruétions in the manner indicated.
~ In view of the above, while Briggs can net be permitted to enter

under said act six hundred and forty acres as applied for by him,
he may enter, subject to compliance with the requirements of the

- homestead law, four hundred and eighty acres, if he so desires, and

upon showing proper qualification, his former entry being for one
hundred and sixty acres. His application will therefore be approved
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for that number of acres, the decision - of your office- belng hereby
reversed accordmgly

This. decision is' substituted for that of the Department in thls
case dated ‘June 17, 1905, which i is hereby recalled and vacated.

FINAL PROOF ON CLATMS WITHIN FOREST RESERVES.
CIRCULAR.

DePaRTMENT OF THE INTERIOR,
GeNeraL LaAND OFrricE,
_— o VVASHINGTON, D C., August 1, 1905.
’Iz’eg@sters and Receivers,
United States Land Offices.

. GENTLEMEN: Attention is called to the following reissue of the cir-
cular of April 8, 1905, with additions thereto suggested by the Fores-
try Bureau, Department of Agriculture. -The original circular-is in
tull force and effect, the reissue being deemed necessary to more fully
. emphasize the purpose of the orlcrlnal circular. '
(1) ‘Hereafter you will, When issuing notice of mtentlon to malke
final, proof upon claims, elther mineral ‘or non-mineral, within an
established forest reserve, furnish a copy thereof to the Forest Super-
visor in charge of such reserve, in order that he may be enabled to be
present. at the taking of final proof to examine and cross-examine

claimant and hls witnesses, or may protest the passage of the mineral

_ apphcatlon to entry, as the case may be. In the former case, when-

ever the Supervisor may deem it necessary, the examination may be -

reduced to writing at the cost of the claimant, and made a part of the
final proof in that case, - You will request the Forest Supervisor to.
- make proper return of the proof notice, to be made a part of the case;
with such notations thereon as he: may ‘consider best. k
(2) You will carefully examine any proofs for’ claims Wlthln
forest reserves, whether mineral or non- -mineral, together with any
~evidence furnished by the Forest Supervisor or brought out Dby his
examination, and either reject, suspend, or approve the same according
10 the following directions:
‘ (3) If sufficient facts appear upon: the face of the record, you will
reject the final proof, advising claimant of your reasons therefor, with -
the right of appeal. No further action thereon will be required from -
the Forest Supervisor.
(4) If you beligve the proof to be fraudulent or doubtful but do
- not have sufficient reasons to justify its rejection, or if the Forest
Supervisor has returned the notice with- a definite protest against the -
clalm, you will suspend the proof and submit a brief statement of the
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tacts in the case to the special agent in charge of the district in which
said proof is made, such statement to include the names and addresses
of claimants and witnesses, and your reasons for the suspension of the
proof.  You will forward the proof to this office’with a copy of your
lotter to the special agent. The special agent will then proceed to
make such investigation as he may deem necessary, and to submit his
report o the approved form. Upon the receipt of his report, appro~
priate action will be taken upon the entire record as then made up.

(8) If you believe the proof to have been made in good faith and
that the law has been in all respects complied with, you will pass
such proof to entry in the regular order, upon compliance by the
claimant with all the requirements therein and on the payment of fees
and commissions, but you will in no case issue final certificate or pass
& mineral application to entry when any definite protest by a forest
officer has been made against the claim.

(6) You will promptly notify the Forest Superv1sor of whatever
actlon you take in every case. '

(7) The names and addresses of Forest Superv1sors will be fur-
~nished you by this office. Notices of claims in forest reserves in which
there is no forest officer in charcre should be forwarded to the Forester,
Agricultural Department, Washington, D. C.

* Very respectfully, J. H. FIMPLE, :
Acting Commissioner.

Approved :
- Tuos. Ryan, Acting Secretary.

RIGHT OF WAY—FOREST RESERVES—JURISDICTION,
InsTRUCTIONS.

Directions given that all applications for rights of way or other privileges over or
upon public Jands in forest reserves, now pending before the General Land
Office and falling wholly within the jurisdiction of the Department of Agri-
culture, as defined in departmental letter of June 8, 1905 (concurred in by
the Secretary of Agriculture in letter of June 13, 1905), be transmitted to
the Department of Agriculture for consideration and disposition,

Where applications for rights of way or other privileges affect lands lying partly
within and partly without forest reserves, and involve questions within fhe
jurisdiction of the Department ‘of Agriculture and also questions within the .
jurisdiction of the land department, separate: applications will not be re-’
quired, but in such cases the application will be examined, and, if found
regular, approved by the land department-in so far as it affects lands with-
out the reserve, and then transmitted to the Department of Agriculture for
congideration and such action as may be proper-relative to the lands within
the reserve; but in the event it appear that the right to use lands without
the reserve is subordinate to permission to use lands within the reserve, the
application shonld first be passed upon by the Secretary of Agriculture,
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1

Acting Secretary Ryan to the OOmmzsswner of the General Land
(F.L.C.) Office, August 2, 1905. - (GvB- G.) )

Your office letter “ F " of July 15, 1905, acknowledges the receipt
of departmental letter of Juneé 29, 1905, which defined. the divided
- jurisdiction of the Department of Agriculture and the Department
of the Interior in the matter of applications for rights of way and
© privileges in forest reserves, and requests that instructions be given
by. this-Department for the disposition of pending applications the

consideration of which properly falls within the ]urlsdlctlon of the a '

Department of Agriculture as so defined, : :

It Is also suggested that some of these applications" may “involve
rights and privileges upon public lands partly within and partly
without. forest reserves, and requested that your oﬂice be. 1nstructed
- In the premises. e .

Upon consideration of the matter, it is directed that all applica-
tions pendmg before your office, in whatever state of preparation, for
permission to occupy and use public lands wholly: within forest re-
serves, and. questions relative to their allowance wholly within the
]urlsdlctlon of the Department of. Agriculture, as defined by said

departmental letter of June 29, 1905 [see letter of June 8, 1905, 33
L. D., 6097, be transmitted by your office to said Department for con-
51derat10n and- disposition, and that the apphcant in each ‘Instance
_be-duly advised of such action.

As to applications affecting lands partly Wlthln and partly with-
out-forest reserves, involving questlons within the cognizance of the
‘Department of Agriculture, it is not believed that the public interests
- require that the applicant should, as suggested by your office; be put
- to the trouble and expense of separate applications, but. that the ap-
plications should be examined and, if found reO’ular, should be ap-
proved by this Department as to such part as falls without the forest"
reserves, and then transmitted to the Departrent of Afrrlculture for.
its consideration and approval, in so far as it affects the reserve: . In-
the event it appear that the right to use lands Wlthout the reserve is.
~subordinate to permission to use lands within the reserve, the appli-
cation should first be passed upon by the Secretaryi Qf‘Agriculture. o

ARID LA'ND—RECLAMATIO\T PROJECT—IRRIGABLE AREA——LEGAL
SUBDIVISIONS.

INSTRUCTIONS.

Pubhc lands lying within the irrigable area of a reclamation prOJect constructed -

under the provisions of the act of ‘June 17, 1902; can be:disposed of only
 undeér the homestead law and in conformity vmth the legal subd1v1s10ns

defined by the public land surveys. : K - :

5194—Vol, 34—05 M—F5
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Acting Secretary Byan to the Dwector of the Geologwal Survey,

(I‘ L. C) ‘ August@ 1906, - (E. F. B.)
" The Department is in receipt of your letter of July 24, 1905 Lo

-requestmg a reconsideration and modlﬁcatlon of the « Instructlons »

of August 21, 1903 (32 L.-D., 237 239), so far as it was therein held
that— _ :

As the Secretary - has no authority. 0 allow an entry for less than 40 acres,
there. is also no authority" to subdivide a 40-acre tract for combination with
. other subdivisions. The provision that the lands shall be subject to entry ouly
“under. the provisions of the homestead laws in~tracts of not less than forty
nor more than one hundred and sixty acres’ ‘does not imply: 4 power to allow an
entry of any amournt between said minimum and maximum.area, but contem-

.- plates that all entries must be made according to the ordinary legal subdivisions.
'The Secretary may limit the area per entry to the smallest legal subdiyision, or

. ‘may combine with it one or more legal subdivisions, provided.the entry will' not -

exceed 160 acres; but he has no power to subdlvxde or change the 01d1nary
subd1v1s1011s fixed by law.

You cite no. author1ty for the mod1ﬁcat10n of this ruling, but base -

.your request solely upon the ground that your office  has been unable
to find ‘any positive provision prohibiting the dlsposﬂ of the pubhc
lands in tracts of less than 40-acre subdivisions.”

Tt is a fundamental principle that the public lands can be dlsposed .
of under the general land laws only in conformity with the legal

subdivisions as defined by the public land surveys. It is to be found

~ throughout the entire public land system from the foundation to the

present time.

- Lands lying in the 1rr1gable area of every project constructed under

the act of June 17, 1902 (32 Stat., 888), can be disposed of under the
homestead law. only Sectlon 2289 Revised Statutes, as.amended by
the act of March 8, 1891 (26 Stat 1095), - contains the positive
requlrement that land entered. under the ‘homestead law shall “be

‘located in a body in conformlty to the legal subdivisions of the public ~-

‘lands.” The same provision was also contained in the orlglnal act of
May 20, 1862 (12 Stat., 392).

If the conditions referred toin your letter exist to any great extent
which the Department is not prepared to accept, although it does not
reject your view, the remedy must be provided by the leglslatlve
branch of the government :

Marvin HueHITT.

o Motion 'for.-'review of departmental decision of May 8, 1905, 33
- L. D., 544, denied by Acting Secretary Ryan, August 4, 1905.
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PRIVATE CLAIM—RIGHT OF PURCHASE UNDER SECTION 7, ACT OF
S JULY 23, 1866-LOCUS OF CLAIM. ’

Couts v. STRICELER ET AL.

QRANdHO ‘Buexa. Visra.)

Under: the provisiens of section 7 of the act of July 23, 1866, persons who in
good faith-and for a valuable consideration purchased- lands-from- these: who
claimed and were thought to-be Meéxican grantees-or.assigns; are: entitled,
provided they fulfil. the other conditions of the - act, to. purchase such of .
said lands found not to be included in the grant as ﬁnally surveyed, regard-

"less of what other ]ands, not within the lines of their original ‘purchase,
were finally found to be the lands granted.

-“Where tbe tie line purportmg to connect the survey of a prlvate land clalm

. with the public-land. surveys is shown to be erroneous, the actual locus of '

-the claim as-defined and surveyed on the ground must prevail.

Acting /S’ecretm"y Rycm to. the OOmmzsswwer of the General me,
(F. L C)- .. Office, August 10, 1906. o (JoRWD

o W Strickler and others, protestants in Couts ». Strickler e¢ al
(31 L. D., 446), appealed from your decision of April 5, 1905,
__approving the resurveys in connection with the boundaries of ‘the
Buena Vista Rancho and plats thereof, executed by Deputy Surveyor
- W. A. Sickler under contract No. 226, dated November 21, 1903.

The appeal seeks to open and again agitate the pomts in contro-
~versy, heard and. determined in Couts ». Strickler, supra, to which
reference is here made, without here again discussing at length the
matters attempted to be raised by the appeal that. are there discussed.
- That decision is adhered to. This chsposes of all asmgnments ot

" error, except as hereinafter discussed.

The seventh assignment is that the present survey contains 565.45 -
acres more than the Hays survey- purported to- contain, or than thé -
applicant claimed to purchase. The’distances on the right, northerly

-and southerly lines, as run by Sickler, are. respectively 134.50 and
134.49 chains, and of the westerly and easterly boundaries 165 chaing,
giving a product or contents of 2219 27/40 acres, which is sub-
stantially the area of half of a square league and substantially that
surveyed by Hays (2219.08). It may, however, have been intended
by the assignment to allege as error that the area of lands patented
under the grant with those within the Hays survey not patented,
taken together, exceed the orlglnal claim under the grant by the
amount, substantially, stated in the assignment. This occurs from
an error of Hays in his field-notes connecting the westerly line of his
survey of the rancho with the range line between ranges four west
‘and three west, instead of with the section Tine a mile west thereof.
That this section line was the one intendéd by him is shown by the
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other calls of his survey and by the possession and asserted domirion
of Couts and his predecessors in estate prior to any survey of the
lands west of the ranch house to the road from Milpitas to Guajome.
The Treadwell survey adhered. to the erroneous connection of the
westerly boundary to the range line and about the area of 565.45
acres of the 1109.67 (one quarter of a square league) patented under
the grant lay outside and east of the half of a square league as sur-
veyed by Hays. But this fact does not affect the grant claimant’s’
right to purchase the land which, at the time of his purchase, was .
thought to be within the lines of the grant. In Beley ». Naphtaly
(162 U. S., 353, 362), after giving reasons for the construction
adhered to, the court held that:
- For the reasons thus given we think that this act includes those persons who
in good faith for a valuable consideration have purchased-land from thoseé who

claimed and who were thought to be Mexican grantees or assigns, provided
they fulfil the other conditio‘ns named in the act.

In Watrlss . Reed (99 Cal., 134; 33 Pac., 775, 776) the court held-
that: , Lk

, The object of the act was to give to the purchaser from the Mex1can girantee
_.the right of purchase from the government. He was assured by the act that it
he made his purchase in good faith, \took .actual possessiOn, and continued the
same, and paid a valuable consideration, and the land was believed to be within
the grant, he would be treated as a preferred purchaser of the land, and, upon
paying for the same, would be entitled to a patent.. If respondent’s land was
not within the lines of the grant, it was supposed to be, and the evidence shows
that she honestly believed. it to be within such lines, and this entitles her to the
protection of-the act. :

These principles are. as apphcable to the present case as to that in
which they were originally applied, as Couts purchased in November,
1866, when the Hays survey had stood for eight years approved by
the surveyor-general, and express reference was made to it in the deed
by the grant claimant to him. The lines so fixed were “ the lines of ”
bis ¢ original purchase.” - So much of those lands as was not included
in ‘the grant as finally surveyed the act permits him- te purchase

regardless -of what other lands not within those 11nes, were ﬁnally
i'ound to be the lands granted. '

- The eighth assignment is, in substance, that Surveyor Slckler has
not in fact retraced Hayss survey, but has made an original one,
shifted about a mile west from that of Hays. - This, if true, would
e fatal to the present survey, and decisive of the case. This assign-
ment is supported by what purports to be- coples of the field-notes
and plat of a survey made February 27, 1904, by S. L. Ward, county
surveyor of San Diego county, Cahforma as “ Being'a retracing
of the Hays survey of 1858,” of the Buena Vista Rancho. The
purported copies are Wlthout certification or authentication:of any

o
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kind, and for that reason alone are not evidence or entitled  to be
received. ~But were these documents unobjectionable in that respect,
the field-notes bear on their face evidence destructlve of their credit.
They show : ’

As there seems 1o be much uncertainty regaldmg the starting point, i. e., the
N. W..corner of the Indian (Felipe’s) Garden, I went to the range line, 33

.. chains north of the corner to Secs. 30-31-25 & 36; Twps. 11 south, Ranges 3

and 4 west, 8. B. M., ag referred to in Hays’ field notes of his survey and ran
- thence. . S - ’
GENERAL OBSERVATIONS.

‘While very much.of the topography as I find it, fails to agree with that given
in Hays' field-notes, yet the tract surveyed by his courses and distances includes
the land descrlbed in Felipe’s original claim and.checks all right with the range
Iine.

After spending nearly a week on the ground and carefully studymg the Sltu‘l- N
tion, I:am convinced that the Hays survey never was made in the field, but-
simply projected on paper and the topography written up at random:

It thus appears affirmatively that the controlling question was
merely assumed, viz: that Hays was not in error in connecting his
survey to the range line; instead of to the section line, a mile west of
it. This fatal assumption, or begging of the Whole question in con-
troversy, is adhered to, although on the lines run “very much of the
topography . ... failsto agree with that given in Hays’ field notes,”
in explanatlon of Whlch the opinion is advanced “ that Hays’ survey
was never made in the field, but was simply projected on paper and
written up at random.” It is clear that what the county surveyor set
out to do, and what he in his opinion accomplished, was not to ascer-
" tain where Hays’s lines and monuments lay and to retrace and relo-

cate them; but, first determlnmg where Felipe’s garden was, to lay
on the ground Hays s- courses and-distances so as to include the land
described in Felipe’s original claim and to make an original survey
of that tract, irrespective of where Hays may have laid the lines
including it—to make a survey as Hays ought to have made it regard-‘
less of where he did make it. As the topography of Hays’s hnes can
not be made to conform, the opinion is advanced that Hays s survey
was never made in the field. - : Lo

- At conclusion of his field-notes Sickler observes '

‘he regularity with which this resurvey checks off the topography and other
“objects .noted in the original:survey makes it certain that these lines are at
least approximately the same, but there 1s a great dlscrepancy in connection
with the public land survey. -

It will be noticed that Hays makes connectlon w1th but one public land corner,

which he calls the Cor. to Secs. 25, 30,.81, and 36, and that it proves by .this -
- gurvey to-be within a few links .of the plesent location of the 1 Sec. Oor bet
Secs. 25 and 26.

1f the subdlwsion lines had been estabhshed at the time Hays made ]llS sur-
vey, the error could easily be accounted for. . However, the Cor. may have been
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set in some private survey, or the deputy who established the range line ‘may
have erroneously started from a corner on the Tp. line, a mile too far west, in
which case it ‘would be set for the 1 Sec. Cor. bet. Secs. 25 and 30.. At any -
rate it seems certain that this Cor: was in existence at the time- Hays made his
survey and that when it was pomted out'to him he falled fo p1ope11y identify:it.

‘The survey was. carefully exammed and as to Hayss tie to the
range line, the examiner says: : , ‘

I am firmly of the opinion after careful investigation, that the t1e to-the range
line should be set aside as erroneous for nearly’ all the topographical features
point that way, and there seems to be a persistent and lively tradition in this
locality that Hayss No. 1 Cor is in the vicinity of the Qak stump so often
referred to herein.

Agaln, he says:

- At the Cor. point for No. 1 Cor as fixed by the examiner from Hays s tie to
the range line, there is nothing at all in the way of oak- trees or shrubbery, the
.growth being almost entlrely sage and sumach. 1 was unable also to find any -
- other oak trees in-the vicinity of the alleged Hays bearing tree stump. That
old tree seems to be the only live oak in that locahty

There are then under these two professed retracmgs of the Hays -
survey two sets of four lines each, aggregating 598.99 chains-in each
case, or 7.465 miles. In one, taking as an initial point the stump ot
a live oak, noted by Hays as standing in 1858, all the topographical
features noted by him in the way of water courses, ravines, valleys,
and ridges, in a mountainous country; and their respective courses
and distances, closely agree. That stump is the. only live oak dis-
“coverable anywhere in the locality. The only real ob]ectlon to the
survey is that it can not be harmonized to Hays’s tie to the range line. -

The Ward survey, blindly adhering to Hays’s tie to the range line
and-ignoring the live oak, starting from a point - where nothing but
sage and sumac seem-ever to have grown, so disagrees with all topo— '
graphic features that to sustain it it must be assumed that Hays in
fact never made any survey in the field. _

Such contention is not founded in sound reason. A tie to the range -
line, while presumed to be carefully made and accurate, is but- one
of the calls given by the surveyor to aid in fixing the locatien- of his
work upon the face of the earth and its relation to the surveys of the
public lands. Such call is but human work -and like all' works of ..
man subject to liability to mistake. No call of a survey can be infal-
lible, and when all the calls in about seven and a half miles of lines,
over ridges, valleys, and streams, substantlally agree 1n one set of
lines to show that the survey was in fact made, that it can be laid
again upon the surface of the earth, agreeing in every particular
save that of its tie to the range line, the proof becomes not merely
persuasive, bit so clear, cogent, and convincing as irrefutably and
concluswely to estabhsh that the tie to the range line was érroneous.
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and must be rejected. The facts show conclusively that Hays in fact -
~made his survey, that he accurately measured and noted topo-
graphical features, but that he erred in connecting his work to the
_ system_of public land surveys, and that his survey has been accu- -
rately retraced and is now properly connected to the public surveys.

“Where the tie to the surveys of public lands is shown to be erronéous,
“the actual locus of the claim as defined and surveyed on the ground
miust prevail. Sinnott v». Jewett (33 L. D., 91).

Your approval of the survey here in questlon is affirmed.

Sxow @. Dicken.

Motion for review of _departmen’fal decision of 'Marc}r 29, ‘1»905, 33
L. D., 477, denied by Acting Secretary Ryan, August 10, 1905.

TOWNSITES IN ALASKA—PARAGRAYH 18 OF REGULATIONS OF AUGUST
_ 1, 1904, AMENDED.

CIRCULAR

~ DEPARTMENT OF THE INTERIOR,
-GEverar Lanp OFFICE,
Washmgton, D. C., August 12, 1905.
Sectlon 13 of the regulations concerning the manner. of acquiring
title to townsites on public lands in the District of Alaska (33 L. D.,
163, 170) is hereby amended by inserting after the first paragraph
_ Atherem the following additional paragraph thereto, to-wit :
In addition to the method prescribed by the Rules of Practice for
taking depositions hereinbefore made applicable to town. lot contests,

- depositions of witnesses to be used in such contests may be taken in o

‘the District of Alaska on notice, within the same time, under like
conditions, in the same manner and form, and before the same officers,
-~ tobe certlﬁed and transmitted to the trustee in like manner and form,
to be used in such contest cases with like effect, with all the privi-
- leges-and under all the restrictions, as provided in chapter sixty-
_ three of the act of June 6, 1900 (31 U. S. Stat., 321, 436) ; and the .
trustee is hereby clothed Wlth all the power in 1ssu1ng “orders in
- reference to taking such deposmons and admitting them in evidence
in such contest cases, as is conferred by said chapter upon the eourt
. or ]udge of the district court.
» J. H. FIMPLE, Acting C’Ommesszoner. :

Approved

Tros. Ryan, Acting Secretary
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MINING OLAIM;LODE WITHIN PLACER—APPLICATION FOR PATENT.
“Jaw Boxe Lobe ». Damon PLACER.

‘Whenever proceedings under an applica'tion tfor mineral patent have failed, by
reason of .a default incurable as to them, the application stands rejected,
but may, if not in'itself or for any extrinsic reason fatally defective, be

. made the lnstrument of renewed proceedings. - It is not, however, in the
interval a pending apphcatlon, and can be considered as 1enewed, and as
" again ‘taking effect, only as of the date ploceedmgs under it are actively
‘resumed.
An application for patent embracing 4 lode within the limits. of a place1 clalm
- ‘for which patent application is pending can not be permitted to proceed
beyond the point of ﬁlmg in the absence of a determination by the land
department that the lode was known to exist at the date of the filing of the-
placer application; and the law does not contémplate a proceedmOr to that
end before the land department,.or the acceptance by thé letter of such
lode application; when an. adverse suit against the placer applicant. has
' been begun by the lode claimant, during the pendency of which all proceed-
“ings in that department must be stayed. :

Acting Secretawy Ryan to the Commissioner of the General Land
(F.L.GC) Ofice, Auqust 14, 1905. (F.H.B.)

May 23, 1895, the F. F. V. Placer and Mining Company filed appli-
cation for patent to the Damon placer mining claim, survey No.
9295, Pueblo, Colorado, land district. During the period of publica-
tion of notice thereof, which expired August 28, 1895, various adverse
claims were filed and suits comimenced thereunder, which remamed

-pending for several years: : '

Februaxy 19, 1896, C. A. Johmson e al., claiming as owners of a
lode mining clann, called Jaw Bone, in »conﬁlct with the placer claim,
filed protest against the application, in which it was alleged, in sub-
stance dnd effect, that five hundred dollars, in labor or improvements,
had not been expended on the claim; that not to exceed two and a
half acres of the land embraced in the application is placer in char-
acter; that lodes or mineral deposits in place were known by the
placer locators to exist at the time of the location of the placer claim;
and that, February 2, 1896, protestants discovered a vein or lode -
within the placer lumts and made lode location thereon.

A hearing followed, at which the several parties appeared and
submitted testimony. In due course the local officers returned their
joint finding, substantially, (1) that the land embraced in the Damon

- apphcatlon is placer in character; (2) that it has not been shown that
any ‘were known to exist in the ground at the date of the placer
pateht appllcatlon and (8) that it is shown that more than $500, in
labor and improvements, were expended on the claim prior to August
28, 1895 : wherefore, the protest was dismissed.
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Upon. appeal by protestants, your office; by decision of May 15,
1908, sustained the findings and action of the local officers; and pro-
testants thereupon appealed to the Department.

‘By. decision of January 16, 1904 (unreported), the- Department
afirming your. office decision in other respects, found from the evi-
dence submitted at the hearing that the statutory requirement of an
" expenditure of $500, in labor or improvements, prior to the expira-

tion of the period of publication of notice of the placer patent appli-
cation, had not been satisfied, and reversed the decision of your office
to that extent, “ without prejudice to the right of the ” placer “claim-
ant to commence patent proceedings anew, if it so desires.” ‘
March 7, 1904 (decision unreported), the Department denied mo-
“tion for review of its decision, and declined to pass upon a request
" preferred in connection with the motion that, should the latter be de-
nied, the applicant company be permitted to publish and post new

" notices of its pending application, without filing new application, .

‘and to submit in that connection further showing of compliance with
the law in the matter of expenditures. ,

March 15, 1904, your office formally notified the local ofﬁcers that
pursuant to the departmental decisions, the application for placer
patent was ¢ accordingly canceled.” ) '

By copies of papers transmitted to the Department December 9,
1904, by. resident counsel for protestants, it ‘was disclosed that, fol-
lowmo the denial of the motion for review, as above, resident coun-
sel for the placer claimant, under his construction of the expres-
sion “ pending apphcatlon, used in that decision with reference to
the request preferred in connection with the motion for review, and -
without notice to protestants, filed in your office a “ motion to return
application papers to local land office, and for leave to republish notice
thereof,” which he urged as sanctioned by the Department’s éxpres-
sion.  Upor receipt and consideration of the motion, it also appears,’
your office had, ori April 6, 1904, revoked “the cancellation of said
_ mineral application ” and authorized the republication and reposting

of mnotice thereof, citing the case of Highland Marie and Manilla
Lodé Mining Claims (31 L. D., 37 39) as authority for such new

notice. Against that action, as in disregard of the judgment ren- - -

“dered by the Department, and as prejudicial “to the rights of’ the
contestants in and. to their known lodes within the limits of the
_placer,” they protested, and asked “that instructions be given to
- prevent. ‘any action under said decision.” Denymg, by unreported
decision of December 80, 1904, this request, which in effect, equally
with the earlier request of the placer claimant in connection with
its motion for review, raised the question of the effect to be accorded
the placer application under which proceedings had been: renewed, .
- and regarding it as an improper time and occasion for, and therefore -
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avoiding, any expressmn of op1n10n in that behalf, the Department
added:

However, the Iode claimants are mnot he‘reby precluded.from pressing thelr

agserted rights before the land department in an appropriate manner, bringing

forward all the facts and circumstances upon which they rely and thus raising
an issue Wthh niay be determined after all those concerned have had full oppor--
tunity to be heard.

January 7, 1905, counsel for the lode claimants presented to your
office a formal request that the order (April 6, 1904) reinstating the -
rejected placer application and authorizing republication and repost- -
ing of notice thereof be vacated, and urged that the departmental
refusal to instruct to that effect proceeded upon the ground that ¢ the

“action to bring about a correction of the erroneous decision of your

office should not have been commenced in the Department.” In oppo-
sition, it was stated on behalf of the placer claimant that new notice
of the appli¢ation in question had already been given, during the -
period of publication of which an adverse claim had been filed and
the jurisdiction of the land department in the- prem_lses thus tem-
porarlly suspended.

By decision of January 31, 1905, your office denled the request for
vacation of its order of Aprll 6, 1904, saying:

The records of this office show that on June 6, 1904, Thera H. Satterlee et al.,
as owners of the Jaw Bone lode (presumably: the same Jaw Bone lode claimed -
by Johnson et al. and concerning which testimony was submitted at the original
hearing in this- case) filed adverse claim No. 2158 against the Damon placer.
It would appear therefrom that the owners of said Jaw Bone lode have asserted
their adverse claim in the manner p1escubed by statute and that all proceedings

in the land department concemmg said appheatlon other than filing proof of
publlcatlon, posting, etc, must be stayed to await the termmatlon of said

adverse.

In t«hev'names of J ohnson et al., the former protestants and then
lode owners, in whose names the proceedings on behalf of the lode
claiim and- above detailed had been conducted, an appeal from that
_ decision has been taken to the Department. These parties had, how-
ever, it would appear, a considerable time prior thereto: been suc-
ceeded ini interest by Thera H. Satterlee and two others; but as the -
_appeal may be effectually disposed of on another ground the cessa-
tion of appellants’ interest need -not be here considered but merely
noted in explanation of the proceedings hereinafter mentioned.

Tt also appears that in the meantime, during the period of repub-
lication of notice of the Damon application for patent, and on June 6,
1904, Satterlee e¢¢ al., as the then claimants of the Jaw Bone lode _
‘claim, filed in the local office their adverse clalm and seasonably
- commenced suit thereunder.

December 16, 1904, the adverse claimants also ﬁled in the local office
their. apphcatlon for patent to the Jaw Bone claim. This applica-
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tion the local officers re]ected on the same day, because of its conflict
awith: the:placer application and also because:of the pendency of the
adverse suit involving the ground thus in conflict between the two

" claims. From this-action the lodé claimants appealed to your office,

upon the ground, in substance and effect, that it was error to reject
. atheir application because of conflict with a placer application which
+had been “duly canceled on a judgment of the Secretary of the
. Interior,” and to hold that because an adverse claim had been filed
as against the “erroneously pending application” and suit com--
menced thereon, all proceedmgs before the land department must be -
_stayed. : -

By decision of February 23, 1905 your office-sustained the action

of the local officers, for reasons substantlally as follows: That by it

the placer application in question had been reinstated and permission
given for republication and reposting of notice, and submission of
proofs thereunder; that an application for lode patent, in conflict
with a pending apphcatmn for placer patent, can not be allowed to
proceéd in the absence of a determination by the land department or
a court of competent jurisdiction that the lode was known to exist at
the date the placer application was filed, and no such determination
-had been had in the present case; that it appears from the record that
these lode claimants had seasdnably filed their ‘adverse claim as
against the placer application and instituted suit thereon-in a court.
of competent jurisdiction; that if claimants of lodes within placer
limits elect to file adverse claims, pursuant to_section 2326, Revised
Statutes, and submit their claims to adjudication by the court, the
law does not contemplate that they may at the same time assert
before the land department their claims of rights under the general
exception and reservation. created by section 2333, Revised Statutes;,
and that, having elected to institute adverse proceedlngs, and untﬂ'
the final determination thereof, these lode claimants are precluded
from prosecuting further proceedings before the land department.

From this decision, also, the lode claimants have appealed to the -

«Department.  Their assignments of error are found, upon analysis,
to amount practically to those set out in their appeal to your office. .

Although the later of the appeals taken here is broader in its scope,
each is closely related to the other in that it challenges the action of
your office in reinstating the’ re]ected application for placer patent
and authorizing republication and reposting of notice thereof. The
effect of that action determined, the situation will be found to be
relieved of difficulty.

It is true that departmental de(nsmn of January 16, 1904 supra,

" held the 0r1g1nal placer patent proceedings to have fzuled by reason

of a default which could not be cured under those proceedlntrs and
the expressed recognition of the right of the- applicant “ to commence
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patent proceedmgs anew ” implied the course necessary to be pursued
to secure the desired patent. The application for patent being the
means whereby the orderly course of the patent proceedings. _proper
iswactively entered upon before the local office, the failure ‘of’ those .
proceedmgs is the failure of the application, which necessarﬂy ‘stands
rejected. i Therefore, the nature of the default considered, the’ placer
applicant here was obliged to retrace its steps, and renew St apph—
cation for patent. To have required, however