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Bennett, Peter W. (6 L. D, 672); over-
ruled, 29 L. D,, 565.

Bivins v. Shelley (2 L. D., 282) ; modified,
4 L. D., 588.

Blenkner v. Sloggy (2 L. D., 267); modi-
fied, 6 L. D., 217,

Bosch, Gottlieb (8 L., D., 45); overruled,
13 L. D, 42,

Box v, Ulstein (3 L. D., 143) ; modified, 6
L. D, 217.

Brady v. Southern Pacific R. R. Co. (5
L. D., 407 and 658) ; overruled, 20 L. D,,
259, .

Bradstreet ef al. v. Rehm (21 L. D., 30);
reversed on review, id., 544.

Brown, Joseph T. (21 L. D., 47);
ruled, 31 L. D., 222,

Brown ». Cagle (30 L. D., 8); vacated on
review, 30 L. D., 148.

Bundy v». Livingston (1 L. D., 152) ; over-
ruled, 6 X. D., 284,

Burkholder ». Skagen (4 L. D,
overruled, 9 L. D., 153.

over-

166) ;

L. D., 118) ; overruled, 29 L. D., 550.

Case v. Church (17 L. D., 578) ; overruled,
26 L. Dn, 453,

Castello ». Bonnie (20 L. D., 311); over-
ruled, 22 L. D., 174.

Cawood ». Dumas (22 L. D., 585); va-
cated on review, 25 L. D., 526.

Central Pacific R, R, Co. v. Orr (2 L. D.,
525) ; overruled, 11 L. D., 445,

Chappell ». Clark (27 L. D., 334); modi-
fied, 27 L. D., 532,

Childress et al. ». Smith (15 L. D., 89);
overruled, 26 L. D., 453.

Christofferson, Peter (3 L. D., 329; ; modi-
fied, 6 L. D., 284, 624.

Claflin ». Thompson (28 L. D., 279) ; over-
ruled, 29 1. D., 693.

Colorado, State of (7 L. D., 490); over-
ruled, 9 L. D., 408,
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Cooper, John W. (15 L. D., 283); over-
ruled, 25 L. D., 113.

Corlis v». Northern Pacific R. R. Co. (28
L. D., 265) ; vacated on review, 26 L. D,,
652.

Cornell ». Chilton (1 L. D., 153} ; over-
ruled, 6. L. D., 483.

Cowles ». Huff (24 L. D., 81); modified,
28 L. D., 515.

Cox, Allen H. (30 L. D., 90, 468) ; vacated
on review, 31 L. D., 114.
Crowston ». Seal (5 L. D,

ruled, 18 L. D., 586.

213); over-

Dakota Central R. R. Co. v. Downey (8 L.
D., 115) ; modified, 20 L. D., 131.

Dennison & Willits (11 C. L. O.. 261);
overruled, 26 L. D., 123.

Devoe, Lizzie A. (5 L. D., 4) ; modified, 5
L. D., 429,

Dickey, Ella 1. (22 L. D., 351) ; overruled,
32 L. D., 331.

Dowman ». Moss (19 L. D., 526); over-
ruled, 25 1. D., 82.

Dudymott ». Kansas Pacific R. R. Co.
C. L. 0., 69) ; overruled, 1 L. D)., 845.

Dysart, Francis J. (23 L. D., 282) ; modi-
fied, 25 L. D., 188.

(5

Easton, Francis B. (27 L. D., 600); over-
ruled, 30 L. D,, 355.

* Blliott #. Ryan (7 L. D., 822); over-
ruled, 8 L. D., 110.

Emblen ». Weed (16 L. D.,
ruled, 17 L. D., 220.

Epley v. Trick (8 L. D., 110); overruled,
9 L. D., 359.

Ewing ». Rickard (1 L. D., 146); over-
ruled, 6 L. D., 483.

28) ; over-

Falconer ». Price (19 L. D., 167); over-
ruled, 24 L. D., 264.

Ferrell et al. »v. Hoge et al. (18 L. D., 81) ;
overruled, 25 L. D., 351.

Fish, Mary (10 L. D., 608) ; modified, 13
L. D, 511.

Fitch ». Sioux City and Pacific R. R. Co.
(216 L. and R., 184;) overruled, 17 L.
D., 43.

Fleming ». Bowe (13 L. D., 78) ; overruled,
23 L. D., 175.

Florida Mesa Diteh Co. (14 L. D., 265);
overruled, 27 L. D., 421,

Florida Railway and Navigation Co. ».
Miller (3 L. D.; 324) ; modified, 6 L. D.,
716 ; overruled, 9 L. D., 237.

Florida, State of (17 L. D., 355) ; reversed
on review, 19 L. D., 76.

Forgeot, Margaret (7 L. D., 280); over-
ruled, 10 L. D., 629.

Fort Boise Hay Reservation (6 L. D., 16) ;
overruled, 27 L. D., 505.

Freeman v, Texas Pacific R. R. Co, (2 L.
D., 550) ; overruled, 7 L. D., 18.
Galliher, Marie (8 C. L. 0., 57): over-

ruled, 1 L. D., 17.

! Hardin,

AND MODIFIED CASES.

Garrett, Joshua (2 C. L. 0., 1005) ; over-
ruled, 5 I, D., 158,

Gates v. California and Oregon R. R. Co.
(5 C. L. 0., 150); overruled, 1 L. D,
336.

Gauger, Henry (10 L. D., 221) ; overruled,
24 L. D., 81.

Gohrman ». Ford (8 C. L. 0., 6); over-
ruled, 4 L. D.,, 580.

Goldstein ». Juneau Townsite (23 L. D,
417) ; vacated and annulled, 31 L. D., 88,

Gowdy v. Connell (27 L. D., 56) ; vacated
on review, 28 L. D., 240.

Gowdy v. Gilbert (19 L. D., 17); over-
ruled, 26 L. D., 453.

Gowdy et al. ©. Kismet Gold Mining Co.
(22 L. D., 624) ; modified on review, 24
L. D.,, 191,

Grampian Lode (1 L. D., 544) ; ovefruled,
25 L. D., 495.

Gregg et al. v. State of Colorado, (15 L. D.,
151) ; modified, 30 L. D., 310.

Grinpell ». Southern Pacific R. R. Co. (22
L. D., 438) ; vacated on review, 23 L. D.,
489.

Gulf and Ship Island R. R. Co. (16 L. D.,
236) ; modified on review, 19 L. D., 534.

Hansbrough, Henry C.
overruled, 29 L. D., 59.

Hardee, D. C. (7 L. D.,, 1) ; overruled, 29
L. D., 698.

Hardee . United States (8 L. D., 391; 16
L. D., 499) ; overruled, 29 L. D., 698.

James A. (10 L. D., 313);
called and revoked, 14 L. D., 233,

Harrison, Luther (4 L. D., 179);
ruled, 17 L. D., 216.

Harrison, W. R. (19 L. D., 299):
ruled, 33 L. D., 539.

Hastings and Dakota Ry. Co. ». Christen-
son ef al. (22 L. D., 257); overruled,
28 L. D., 572,

Hayden ». Jamison (24 L. D., 403); va-
cated on review, 26 L. D., 373.
Heilman ». Syverson (15 L. D,

overruled, 23 L. D, 119.

Herrick, Wallace H. (24 L. D., 23); over-
ruled, 25 L. D., 113.

Hickey, M. A., and Edward (3 1. D., 83);
modified, 5 L. D., 2586,

Holden, Thomas A. (16 1. D., 493) ; over-
ruled, 29 L. D., 166.

Ilolland, G. W. (6 L. D., 20) ; overruled, 6
L. D., 639, and 12 L. D., 436.

Hooper, Henry (6 L. D., 624) ; modified, 9
L. D., 86, 284.

Howard ». Northern Pacific R. R. Co. (23
L. D.,. 6) ; overruled, 28 L. D., 126.

Howell, John H. (24 L. D., 385); over-
ruled, 28 L. D., 204, .

Huls, Clara (9 L. D., 401); modified, 21
L. D, 377.

Hyde, F. A, ef al. (27 L. D., 472) ; vacated
on review, 28 L. D., 285.
Hyde et al. v. Warren et al.

576) ; see 19 L. D,, ‘64.

(3 L. D, 155);

re-
over-

over-

184) ;

(14 L. D,
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Inman ». Northern Pacific R. R. Co. (24 L.
D, 318) ; overruled, 28 L. D., 95,

Towa Railroad Land Company (23 L. D.,
79; 24 L. D., 125); vacated on review,
29 L. D, 79.

Jacks v. Belard et al. (20 L. D., 369);
vacated on review, 30 L. D., 345.

Jones, James A. (3 L. D., 176} ; overruled,
8 I.. D., 448.

Jones v. Kennett (6 L. D., G88) ; overruled,
14 L. D., 429.

Kackman, Peter (1 L. D., 86); overruled,
16 L. D., 464. .
Kemper ». St. Paul and Pacific R. R. Co. (2
C. L. L., 805) ; overruled, 18 L. D., 101,
King ». Eastern Oregon Land Co. (23 L. D,
579) ; modified, 30 L. D., 19,

Kiser ». Keech (7 L. D., 25) ; overruled, 23
L. D., 119,

Knight, Albert B., et al. (30 L. D., 227) ;
overruled, 31 L. D., 64.

Kuiskern ». Hastings and Dakota Ry. Co.
(6 C. L. O,, 50) ; overruled, 1 L. D., 362,

Krighaum, James T. (12 L. D., 617) ; over-
ruled, 26 L. D., 448.

Lamb ». Ullery (10 L. D., 528) ; overruled,
32 L. D., 331.
Lasselle v. Missouri, Kansas and Texas Ry.

Co. (3 C. L. O,, 10) ; overruled, 14 L. D., :

278.

Las Vegas Grant (13 L. D., 646, and 15 L.
D., 58); revoked on review, 27 I. D,
683.

Laughlin », Martin (18 L. D., 112) ; modi-
fied, 21 L. D., 40.

Lemmons, Lawson . (19 L. D., 37) ; over-
ruled, 26 L. D., 389,

Leonard, Sarah (1 L. D., 41); overruled,
16 L. D,, 464. .

Lindberg, Anna C. (3 L. D., 95) ; modified,
4 L. D., 299.

Linderman ». Wait (6 L. D., 689); over-
ruled, 13 L. D., 459.

Little et Lode (4 L. D., 17); overruled,
25 L. D., 550.

Lock Lode (6 I. D., 105); overruled, 26
L. D., 123.

Lockwood, Francis A. (20 L. D.,
modified, 21 1. D., 200.

Louisiana, State of (8 L. D., 126) ; modi-
fled on review, 9 L. D., 157.

Louisiana, State of
cated on review, 26 L. D,, 5.

Lucy B. Hussey Lode (5 L. D., 93) ; over-
ruled, 25 L. D., 495. .

Lynch, Patrick (7 L. D., 33) ; overruled, 13
L. D, 713.

361) ;
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Masten, B. C. (22 L. D., 337) ;
25 L. D, 111,

Mather ef al. ». Hackley’s Heirs (15 L. D,
487) ; vacated on review, 19 L. D., 48,
Maughan, George W. (1 L. D., 25); over-

ruled, 7 L. D., 94.

McCalla ». Acker (29 1. D., 203) ; vacated
on review, 30 L. D., 277.

McDonogh School Fund (11 I. D., 378);
overruled, 30 L. D., 6106.

MecFadden et al. v. Mountain View Mining
and Milling Co. (26 L, D., 530); va-
cated on review, 27 L. D., 358.

McGee, Edward D. (17 L. D., 285) ;
ruled, 29 L. D., 166,

McGrann, Owen (5 L. D., 10);
24 L. D., 502,

McKernan ». Bailey (16 L. D., 368) ; over-
ruled, 17 L. D., 494,

McNamara et al. v. State of California (17
L. D., 296) ; overruled, 22 L. D., 666.
Meyer, Peter (6 L. D., 639); modified, 12

L. D., 436.

Miller ». Sebastian (19 L. D.,, 288) ; over-
ruled, 26 L. D,, 448.

Milton et ¢l. v. Lamb (22 L. D., 339) ; over-
ruled, 25 L. D., 550.

Milwaukee, Lake Shore and Western Ry.
Co. (12 L. D., 79) ; overruled, 29 L. D.,
112.

Miner v. Mariott et al.
modifled, 28 L. D., 224.

Monitor Lede (18 L. D., 358);
25 L. D., 495.

Moore, Charles H. (16 L. D., 204) ;
ruled, 27 L. D., 482.

Morgan ». Craig (10 C. L. O., 234); over-
ruled, 5 L. D., 303.

Morrow ¢t al. v. State of Oregon et al. (32
L. D., 534) ; modified, 33 L. D., 101,

overruled,

over-

overruled,

(2 L. D, 709);
overruled,

over-

Nebraska, State of (18 L. D., 124); over-
ruled, 28 L. D., 358,

' Nebraska, State of, ». Dovrington (2 C. L.

(24 L. D, 231); va- |

Madigan, Thomas, (8 L. D., 188); over- |

ruled, 27 L. D., 448,
Makemson v». Snider’s Heirs (22 L. D,
511) ; overruled, 32 L. D., 650.
Mason ». Cromwell (24 L. D., 248);
cated on review, 26 L. D., 369,

va-

L., 647) ; overruled, 26 L. D., 123.

Neilsen ». Central Pacific R. R. Co. et al.
(26 L. D., 252) ; modified on review, 30
L. D., 216.

Newbanks v». Thompson (22 L. D., 490);
overruled, 29 I. D., 108,

Newton, Walter (22 L. D., 322) ;
25 L. D., 188,

New York Lode and Millsite (5 L. D., 513) ;
overruled, 27 L. D., 8378.

Northern Pacific R. R. Co. (20 L. D., 181) ;
modified, 22 L. D., 224; overruled, 29
L. D., 550. .

Northern Pacific R. R. Co. v. Bowman (7
L. D., 238) ; modified, 18 L. D., 224,

Northern Pacific R. R. Co. ©. Burns (6
L. D., 21) ; overruled, 20 L. D., 191.

Northern Pacific R. R. Co. ». Loomis (21
L. D, 395) ; overruled, 27 L. D., 464,

Northern Pacific R. R. Co. v. Marshall et al.
(17 L. D., 545) ; overruled, 28 L. D., 174,

Northern Pacific R. R. Co. v, Miller (7 L.
D., 100) ; overruled, 16 L. D., 229,

modified,
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Northern Pacific R. R, Co. v. Sherwood (28
L. D., 126) ; overruled, 29 L. D., 550.
Northern Pacific R. R. Co. v. Symons (22
L. D., 686) ; overruled, 28 L. D., 95.
Northern Iacific R. B. Co. ». Urquhart (8
L. D., 365) ; overruled, 28 L. D., 126.
Northern Pacific R. R. Co. ». Yantis (8 L.
D., 58); overruled, 12 L. D., 127.

Nyman ». St. Paul, Minneappolis and Man-
itoba Ry. Co. (5 L. D., 896) ; overruled,
6 L. D., 750.

Qlson v. Traver ef gl. (26 L. D., 350 and
628) ; overruled, 29 L. D., 480; 30 L. D.,
382.

Oregon Central Military Wagon Road Co.
v. Hart (17 L. D., 480); overruled, 18
L. D., 543.

Pacific Slope Lode (12 L. D., 686) ; over- |

ruled, 25 L. D., 518. :
Papina ». Alderson (1 B. L. P., 91) ; modi-
fied, 5 L. D., 256,
Patterson, Charles . (3 L. D., 260} ; modi-

fled, 6 L. D., 284, 624.

T’aul Jones Lode (28 L. D.,
31 L. D., 359.

Paul ». Wiseman (21 L. D., 12) ; overruled,
27 L. D., 522.

Pecos Irrigation and Improvement Co.
L. D., 470) ; overruled, see 18 L. D., 168
and 268.

Phelps, W. L.
2 L. D., 854.

Phillips, Alonzo (2 L. D., 321) ; overruled,
15 L. D., 424,

Pike’s Peak Lode (14 L. D., 47) ;- overruled,
20 L. D., 204.

Popple, James (12 L. D., 433) ; overruled,
13 L. D., 588.

Powell, D. C. (6 L.
L. D., 477.

Pringke, Wesley (13 L. D., 519) ; overruled,
29 L. D., 599.

120) ; modified,

(8 C. L. 0., 139) ; overruled,

D., 302) ; modified, 15

Prue, widow of LEmanuel (6 I.. D., 436);
vacated on review, 33 L. D., 409.
Puyallup Allotments (20 L. D, 157);

modified, 29 L. D., 625.

Rancho Alisal (1 .. D., 173) ; overruled, 5

L. D., 320.
Rankin, John M. (20 L. D., 272) ; reversed
on review, 21 I.. D., 404.

* Reed ¢. Buffington (7 L. D., 154) ; over-
ruled, 8 L. D., 110.

Rico Townsite (1 L.
L. D., 256.

Roberts v. Oregon Central Military Road
Co. (19 T. D, 591) ; overruled, 31 L. D,
174.

Robinson, Stella G.
ruled, 13 L. I, 1.

Rogers, Horace B. (10 L.
ruled, 14 1.. D., 321.

Rogers v. Atlantic and Pacific R. R. Co. (6
I. D., 565) ; overruled, 8 1.. D., 165.

D., 556) ; modified, 5

(12 L. D., 443) ; over-

D., 29); over-

(15 i
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[ * Rogers v. Lukens (6 L. D., 111); over-
| ruled, 8 L. D., 1310.

| Satisfaction Extension Mill Site (14 L. D.,
173) ; see Alaska Copper Co., 32 L. D., 128,

Sayles, Henry P. (2 1. D.; 88) ; modified, 6
L. D., 797.

Schweitzer v. Hilliard (19 L. D,
overruled, 26 L. I),, 639.

Serrano v. Southern Pacific R. R. Co. (6 C,
L. O, 93) ; overruled, 1 L. D., 380.

Shanley ». Moran (1 L. D., 162); over-
ruled, 15 L. D., 424,

Shineberger, Joseph (8 L. D., 231); over-
ruled, 9 L. D,, 202,

Sipchen v. Ross (1 L. D., 634) ; modlﬁed, 4
L. D, 152.

Smead v. Southern Pacific R. R. Co. (21
L. D., 432) ; vacated on review, 29 L. D,
135.

Southern Pacific R. R. Co. (15 L. D., 460) ;
reversed on review, 18 L. D., 275.

Southern Pacific R. R. Co. (28 I. D., 281) ;
recalled, 32 L. D., 51.

Southern Pacific R. R. Co. (Union Pacific
R. R. Co.), (33 1. D, 89); recalled, 33
L. D., 528.

Spaulding v. Northern Pacific R. R. Co. (21
L. D., 57) ; overruled, 31 L. D., 151.

Spencer, James (6 L. D., 217) ; modified, 6
L. D, 772, and 8 L. D., 467.

294) ;

State of California (14 L. D., 253); va-
cated on review, 23 L. D., 230.

State of California (15 L. D., 10); over-
ruled, 23 L. D., 423,

State of California (19 L. D., 585); va-
cated on review, 28 L. D., 57.

State of California (22 L. D., 428) ; over-

! ruled, 32 L. D., 34.

State of California ». Moccettini (19 L. D.,
359) ; overruled, 31 1. D., 335.

State of California ». Pierce (3 C. L. 0.,
118) ; modified, 2 L. D., 854.

State of Califernia ». Smith (5 L. D., 543) ;
overuled, 18 1. D., 843.

State of Colorado (7 L. D., 490);
ruled, 9 L. D., 408.

State of Florida (17 L. D., 355) ; reversed
on review, 19 L. D., 76.

State of Louisiana (8 L. D., 126);
fied on review, 9 L. D., 157.

! State of Louisiana (24 L. D., 231);
cated on review, 26 L. D., 5.

State of Nebraska (18 L. D., 124); over-
ruled, 28 L. D., 358.

State of Nebraska v. Dorrington (2 C. L.
L., 647) ; overruled, 26 L. D., 123.

Stewart ef al. v. Rees et al. (21 L. D., 446) ;
overruled, 29 L. D., 401.

St. Paul, Minneapolis and Manitoba Ry. Co.
(8 L. D., 255} ; modified, 13 L. D., 354;
decision, 13 L. D., 354, overruled, and
decision, 8 L. D., 255, reaffirmed, 32
L. D., 21.

St. Paul, M. & M. Ry. Co. ». Hagen (20
L. D., 249) ; overruled, 25 L. D., 86.

OVGI'- .
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va-
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St. Paul, M. & M. Ry. Co. ». Fogelberg (29
L. D., 291} ; vacated on review, 30 L. D,
191.

Stricker, Lizzie (15 L. D., T4) ;
18 L. D., 283,

Sweeney ». Northern Pacific R. R. Co. (20
L. D., 394) ; overruled, 28 L. D., 174.
Sweeten . Stevenson (3 L. D., 249) ; over-

ruled, 8 L. D., 248.

overruled,

Taft v, Chapin (14 L. D., 593) ; overruled,
17 L. D., 414.

Talkington’s Heirs 2. Hempfling (2 L. D,
46) ; overruled, 14 L. D., 200.

Tate, Sarah J. (10 L. D., 469) ; overruled,
21 L. D., 211,

Taylor v, Yates et al. (8 L. D., 279) ; re-
versed on review, 10 L. D.; 242,

Traugh ». Ernst (2 L. D, 212) ; overruled,
3 L. D., 98,

Tripp ¢. Stewart (7 C. L. 0., 39); modi-
fied, 6 L. D., 795.

Tucker v. Florida Ry. & Nav. Co. (19 L.
D., 414) ; overruled, 25 L. D., 233.

Tupper ¢. Schwarz (2 L. D., 623); over-
ruled, 6 L. D., 623,

Turner ¢. Lang (1 C. L. O., 51) ; modified,
5 1. D., 256.

Twrner p. Cartwright (17
modified, 21 L. D., 40.

L. D, 414);

Union Pacific R. R. Co.
recalled, 33 L. D., 528,

United States ». Bush (13 L. D., 529} ;
overruled, 18 L. D., 441.

United States ». Dana (18 L. D., 161);
modified, 28 L. D., 43,

(33 L. D., 89});
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Vine, James (14 L. D., 527) ; modified, 14
L. D., 622.

Walker ». Prosser (17 L. D., 85) ; reversed
op review, 18 1. D., 425,

Walker ». Southern Pacific R. R. Co. (24
L. D., 172) ; overruled, 28 L. D., 174.
Walters, David (15 L. D., 1345); decision

revoked, 24 L. D., 58.

Wasmund ». Northern Pacific R. R. Co. (23
L. D., 445); vacated on review, 29 L.
D., 224.

Waterhouse, Williamm W.
overruled, 18 L. D., 586.

Watson, Thomas B, (4 L. D., 169); modi-
fied, 6 L. D., 71.

Weber, Peter (7 L. D., 476) ; overruled on
review, 9 L. D., 150.

Werden v. Schlecht (20 L. D., 523) ; over-
ruled, 24 Y. D., 45. |

Wickstrom . ». Calking (20 1. D., 459);
modified, 21 L. D., 553; overruled, 22
L. D., 392.

Widow of Emanuel Prue (6 L. D., 436) ;
vacated on review, 33 L. D., 409.

| Wilkins, Benjamin C. (2 L. D., 129);
modified, 6 L. D., 797.

Willamette Valley and Caseade Mountain
Wagon Road Co. ». Chapman (13 L. D.,
61) ; overruled, 20 L. D., 259.

Willamette Valley and Cascade Mountain
Wagon Road Co. ». Brumer (22 L. D..
654) ; vacated on review, 26 L. D., 357.

Willingbeck, Christian P. (3 L. D., 883);
modified, 5 L. D., 409.

Willis, Eliza (22 L. D., 426); overruled,
26 L. D., 436.

(9 L. D, 131);
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DECISIONS

RELATING TO

THE PUBLIC LANDS.

OPENING OF CEDED LANDS OF SISSETON, WAHPETON, AND CUT-HEAD
BANDS OF SIOUX INDIANS OF DEVILS LAKE RESERVATION, NORTH
DAXKOTA. .

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA.

A PROCLAMATION.

Whereas by an agreement between the Sisseton, Wahpeton, and
- Cut-Head bands of the Sioux tribe of Indians on the Devils Lake

Reservation, in the State of North Dakota, on the one part, and
James McLaughlin, a United States Indian Inspector, on the other
part, amended and ratified by act of Congress approved April 27,
1904 (33 Stat., 819), the said bands of the said Indian tribes ceded,
conveyed, transferred, relinquished, and surrendered, forever and
absolutely, without any reservation whatsoever, expressed or implied,
unto the United States of America, all their claim, title, and interest
of every kind and character in and to the unallotted lands embraced
in the following-described tract of country now in the State of North
Dakota, to wit:

All that part of the Devils Lake Indian Reservation now remaining unallotted,
including the tract of land at present known as the Fort Totten Military Reserve,
situated within the boundaries of the said Devils Lake Indian Reservation, and
being a part thereof; except six thousand one hundred and sixty acres required for
allotments to sixty-one Indians of said reservation entitled to allotments.

The unalloted and unreserved land to be disposed of heleunder
approximates 88,000 acres.

And whereas, in pursiance of said act of Congress ratifying the
agreement named, the lands necessary for church, mission, and agency
purposes, and for the Fort Totten Indian school, and for a public
park, are by this proclamation, as hereinafter appedls, reserved for
such purposes, 1espectlvely

And whereas, in the act of Congress ratifying the said agreement,
it is provided:

Sec. 4. That the lands ceded to the United States under said agreement, includ-
ing the Fort Totten abandoned military reservation, which are exclusive of six
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thousand one hundred and sixty acres which are required for allotments, excepting
sections sixteen and thirty-six or an equivalent of two seetions in each township,
and such tracts as may be reserved by the President as hereinafter provided, shall
be disposed of under the general provisions of the homestead and townsite laws of
the United States, and shall be opened to settlement and entry by proclamation of
the President, which proclamation shall prescribe the manner in which these lands
may be settled upon, occupied, and entered by persons entitled to make entry
thereof, and no person shall be permitted to settle upon, occupy, or enter any of
gaid lands, except as prescribed in such proclamation, until after the expiration of
sixty days from the time when the same are opened to settlement and entry: Pro-
vided, That the rights of honorably discharged TUnion soldiers and sailors of the
late civil and the Spanish war, as defined and described in sections twenty-three
hundred and four and twenty-three hundred and five of the Revised Statutes, as
amended by the Act of March first, nineteen hundred and one, shall not be abridged:
And provided further, That the price of said lands entered under the provisions of
this act shall be four dollars and fifty cents per acre, payable as follows: One dollar
and fifty cents when the entry is made, and the remainder in annual installments of
fifty cents per acre until paid for: Prorided further, That in case any entryman fails
to make such payments, or any of them, within the time stated, all rights in and to
the land covered by his or her entry shall at once cease, and any payments thereto-
fore made shall be forfeited and the entry shall be canceled: And provided further,
That the lands embraced within such canceled entry shall, after the cancellation of
such entry, be subject to entry under the provisions of the homestead law at four
dollars and fifty cents per acre up to and until provision may be made for the dis-
position of said land by proclamation of the President as hereinafter provided: And
provided further, That nothing in this act shall prevent homestead gettlers from com-
muting their entries under section twenty-three hundred and one, Revised Statutes,
by paying for the land entered the price fixed herein, receiving credit for payments
previously made. In addition to the price to be paid for the land, the entryman
shall pay the same fees and commissions at the time of commutation or final entry, as
now provided by law, where the price of the land is one dollar and twenty-five
cents per acre: And provided further, That aliens who have declared their intention
to become citizens of the United States may become purchasers under this act, but
-before proving up and acquiring title must take out their full naturalization papers:
And provided further, That when, in the judgment of the President no more of the
land herein ceded can be disposed of at said price, he may by proclamation, to be
repeated in his discretion, sell from time to time the remaining lands subject to the
provisions of the homestead law or otherwise as he may deem most advantageous, at
such price or prices, in such manner, upon such conditions, with such restrictions,
and upon such terms as he may deem best for all interests concerned: And provided
Sfurther, That the President is hereby authorized to reserve, in his proclamation for
the opening of the said lands, so much of the tracts heretofore reserved for church,
misgion, and agency purposes, as he may deem necessary, not to exceed nine hundred
acres, and also not exceeding two and one-half sections for the Fort Totten Indian
school, and the United States stipulates and agrees to pay for said reserved lands at
the rate of three dollars and twenty-five cents per acre. The President is alzo author-
ized to reserve a tract embracing Sully’s Hill, in the northeastern portion of the
abandoned military reservation, about nine hundred and sixty acres, asa public park.

Sec. 5. That sections sixteen and thirty-six of the lands hereby acquired in each
township shall not be subject to entry, but shall be reserved for the use of the com-
mon schools and paid for by the United States at three dollars and twenty-five
cents per acre, and the same are hereby granted to the State of North Dakota for
such purpose; and in case any of said sections, or parts thereof, of the land in the
said Devils Lake Indian Reservation or Fort Totten abandoned military reservation
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should be lost to said State of North Dakota by reason of allotments thereof to
any Indian or Indians now holding the same, or otherwise, the governor of said
State, with the approval of the Secretary of the Interior, is hereby authorized to
locate other lands not occupied, in the townships where said lands are lost, provided
sufficient lands are to be had in the said townships, otherwise the selections to be
made elsewhere within the ceded tract, which shall be paid for by the United
States, as provided in article two of the treaty as herein amended, in quantity equal
to the loss, and such selections shall be made prior to the opening of such lands to
settlement.

And whereas, all of the conditions required by law to be performed
prior to the opening of said tracts of land to settlement and entry have
been, as I hereby declare, duly performed;

Now, Therefore, I, Theodore Roosevelt, President of the United
States of America, by virtue of the power vested in me by law, do
hereby declare and make known that all of the lands so as aforesaid
ceded by the Sisseton, Wahpeton, and Cut-Head bands of the Sioux
tribe of Indians belonging to the Devils Lake Reservation, saving and
excepting sections 16 and 36 in each township, and all lands located or
selected by the State of North Dakota as indemnity school or educa-
tional lands, and saving and excepting the N of the NWi and the SW4
of the NW1 of Sec. 14, and the SE} of the NE4 of Sec. 15, T, 152 N.,
R. 66 W., of the fifth principal meridian, which are hereby reserved
for the use of the Raven Hill Presbyterian Church; and saving and
excepting the N§ of the NW+ of Sec. 14, the NEf of the NE+ of Sec.
15, the SEf of the SW1 of Sec. 11, and the S# of the SE% of the SE%
of the SE4 of Sec. 10, T. 151 N., R. 64 W, of the fifth principal meridian,
which are hereby reserved for the use of the Wood Lake Presbyterian
Church; and saving and excepting the SEL of the SW 1 and Lot 8 of
See. 8, the NE of the NW1, the NWi of the NE} and a tract of 4.43
acres in the southwest corner of Lot 1, Sec. 17, T. 152 N., R. 65 W,
of the fifth principal meridian, which are hereby reserved for the use
of the Mission of Sisters of Charity from Montreal; and saving and
excepting the N§ of the SEL, the NEZ of the SW¢, Lot 5, and a tract of
1.60 acres in Lot 6,Sec. 17, T. 152 N., R- 64 W., of the fifth principal
meridian, which are hereby reserved for the use of St. Michael’s Chureh,
Bureau of Catholic Indian Missions; and saving and excepting the W
of the NW3 of Sec. 15, T. 152 N., R. 66 W., of the fifth principal
meridian, which is hereby reserved for the use of St. Jerome’s Church,
Bureau of Catholic Indian Missions; and saving and excepting the W4
of Sec. 21, the W4 of the NEL of Sec. 21, the Ef of Sec. 20, the NW¢
of Sec. 20, and Lots 6, 7, and 8 and the SE} of the SW1 of Sec. 16
(excepting T-acres thereof, which are hereby reserved for the use of
the Protestant Episcopal Church), and Lots 6, 7, 8, and 9 of Sec. 17, T.
152 N., R. 65 W, of the fifth prinecipal meridian, which are hereby
reserved for the use of the Fort Totten School; and saving and excepting
the SEf of the NE4 and Lot 1 (excepting 4.43 acres of said Lot 1,
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reserved for the use of the Mission of Sisters of Charity from Montreal),
Sec. 17, and Lot 1 of Sec. 16, T. 152 N., R. 65 W., of the fifth princi-
pal meridian, which are hereby reserved for the use of the Fort Totten
School, Grey Nuns Department; and saving and excepting the NWi
of the NW1 of Sec. 8, the Ef of the NEZ, the SW4 of the NEf and
the SE$ of See. 7, T. 151 N., R. 65 W, of the fifth principal meridian,
which are hereby reserved for the Fort Totten school and for the Grey
Nuns Department for meadow purposes; and saving and excepting
those portions of Lot 2 of Sec. 16 and Lots 2 and 3 of Sec. 17, T. 152
N., R. 85 W., fifth principal meridian not embraced in Allotment #585
of Jesse (. Palmer, which are hereby reserved for use for agency pur-
poses; and saving and excepting Lots 4, 5, 6, and 7 of Sec. 10, the
NW1, the W# of the SW1 and Lots 5 and 6 of Sec. 15, Lots 1 and 2 of
Sec. 9, the E of the NEZ, the SE} of the SE and Lots 3, 4, and 5 of
Sec. 16, T. 152 N., R. 65 W., of the fifth principal meridian, which are
hereby reserved for public use as a park to be known as Sully’s Hill
Park, will, on the sixth day of September, 1904, at 9 o’clock A. M.,
in the manner herein prescribed, and not otherwise, be opened to entry
and settlement and to disposition under the general provisions of the
homestead and townsite laws of the United States.

Commencing at 9 o’clock A. M., Monday, August 8th, 1904, and
ending at 6 o’clock P. M., Saturday, August 20th, 1904, a registration
will be had at Devils Lake and Grand Forks, State of North Dakota,
for the purpose of ascertaining what persons desire to enter, settle
upon, and acquire title to any of said lands under the homestead law,
and of ascertaining their qualificationsso todo. To obtain registration
each applicant will be required to show himself duly qualified, by
written application to be made only on a blank form provided by the
Commissioner of the General Land Office, to make homestead entry
of these lands under existing laws, and to give the registering officer
such appropriate matters of description and identity as will protect
the applicant and the Government against any attempted impersona-
tion. Registration cannot be effected through the use of the mails or
the employment of an agent, excepting that honorably discharged
soldiers and sailors entitled to the benefits of section 2304 of the
Revised Statutes of the United States, as amended by the act of Con-
gress approved March 1, 1901 (81 Stat., 847), may present their appli-
cations for registration and due proofs of their qualifications through
an agent of their own selection, having a duly executed power of attor-
ney, but no person will be permitted to act as agent for more than
one such soldier or sailor. No person will be permitted to register
more than once or in any other than his true name.

Fach applicant who shows himself duly qualified will be registered
and given a nontransferable certificate to that effect, which will entitle
him to go upon and examine the lands to be opened hereunder; but
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the only purpose for which he can go upon and examine said lands is
that of enabling him later on, as herein provided, to understandingly
select the lands for which he will make entry. No one will be per-
mitted to make settlement upon any of said lands in advance of the
opening herein provided for, and during the first sixty days following
said opening no one but registered applicants will be permitted to
make homestead settlement upon any of said lands, and then only in
‘pursuance of a homestead entry duly allowed by the local land officers,
or of a soldier’s declaratory statement duly accepted by such officers.

The order in which, during the first sixty days following the open-
ing, the registered applicants will be permitted to make homestead
entry of the lands opened hereunder, will be determined by a drawing
for the district publicly held at- Devils Lake, North Dakota, com-
mencing at 9 o’clock A. M., Wednesday, August 24th, 1904, and con-
tinuing for such period as may be necessary to complete the same.
The drawing will be had under the supervision and immediate ohserv-

ance of a committee of three persons whose integrity is such as to
~ make their control of the drawing a guaranty of its fairness. The
members of this committee will be appointed by the Secretary of the
Interior, who will prescribe suitable compensation for their services.
Preparatory to this drawing the registration officers will, at the time
of registering each applicant who shows himselt duly qualified, make
out a card, which must be signed by the applicant, and giving such a
description of the applicant as will enable the local land officers to
thereafter identify him. This card will be subsequently sealed in-a
separate envelope which will bear no other distinguishing label or
mark than such as may be necessary to show that it is to go into the
drawing. These envelopes will be carefully preserved and remain
sealed until opened in the course of the drawing herein provided.
When the registration is completed, all of these sealed envelopes will
be brought together at the place of drawing and turned over to the
committee in charge of the drawing, who, in such manner as in their
judgment will be attended with entire fairness and equality of oppor-
tunity, shall proceed to draw out and open the separate envelopes and
to give to each enclosed card a number in the order in which the
envelope containing the same was drawn. The result of the drawing
will be certified by the committee to the officers of the district and
will determine the order in which the applicants may make homestead
entry of said lands and settlement thereon.

Notice of the drawings, stating the name of each applicant and num-
ber assigned to him by the drawing, will be posted each day at the
place of drawing, and each applicant will be notified of his number, and
of the day upon which he must make his entry, by a postal card mailed
to him at the address given by him at the time of registration. The
result of each day’s drawing will also be given to the press to be pub-
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lished as a matter of news. Applications for homestead entry of said
lands during the first sixty days following the opening can be made
only by registered applicants and in the order established by the draw-
ing. At the land office for the district at Devils Lake, North Dakota,
commencing Tuesday, September 6th, 1904, at 9 o’clock A. M., the
applications of those drawing numbers 1 to 50, inclusive, must be pre-
sented and will be considered in their numerical order during the first
day, and the applications of those drawing numbers 51 to 100, inclusive,
must be presented and will be considered in their numerical order
during the second day, and so on at that rate until all of said lands
subject to entry under the homestead law, and desired thereunder,
have been entered. If any applicant fails to appear and present his
application for entry when the number assigned to him by the drawing
is reached, his right to enter will be passed until after the other appli-
cations assigned for that day have been disposed of, when he will be
given another opportunity to make entry, failing in which he will
be deemed to have abandoned his right to make entry under such
drawing. :

To obtain the allowance of a homestead entry, each applicant must
personally present the certificate of registration theretofore issued to
him, together with a regular homestead application and the necessary
accompanying proofs, and make the first payment of one dollar and
fifty cents per acre for the land embraced in his application, together
with the regular land office fees, but an honorably discharged soldier
or sailor may file his declaratory statement through his agent, who
can represent but one soldier or sailor as in the matter of registration.
The production of the certificate of registration will be dispensed with
only upon satisfactory proof of its loss or destruction. If at the time
of considering his regular application for entry it appear that an
applicant is disqualified from making homestead entry of these lands,
his application will be rejected, notwithstanding his prior registration.
If any applicant shall register more than once hereunder, or in any
other than his true name, or shall transfer his registration certificate,
he will thereby lose all the benefits of the registration and drawing
herein provided for, and will be precluded from entering or settling
upon any of said lands during the first sixty days following said
opening. ,

Any person, or persons desiring to found, or to suggest establishing,
a townsite upon any of said ceded lands, at any point, may, at any time
before the opening herein provided for, file in the land office a written
application to that effect, describing by legal subdivisions the lands
intended to be affected, and stating fully and under oath the necessity
or propriety of founding or establishing a town at that place. The
local officers will forthwith transmit said petition to the Commissioner
of the General Land Office with their recommendation in the premises.
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Such Commissioner, if he believes the public interests will be subserved
thereby, will, if the Secretary of the Interior approve thereof, issue an
order withdrawing the lands described in such petition, or any portion
thereof, from homestead entry and settlement and directing that the
same be held for the time being for townsite settlement, entry, and
disposition only. In such event the lands so withheld from homestead
entry and settlement will, at the time of said opening, and not before,
become subject to settlement, entry, and disposition under the general
townsite laws of the United States. None of said ceded lands will be
subject to settlement, entry, or disposition under such general town-
site laws except in the manuner herein prescribed until after the expi-
ration of sixty days from the time of said opening.

All persons are especially admonished that under the said act of
Congress approved April 27, 1904, it is provided that no person shall
be permitted to settle upon, occupy, or enter any of said ceded lands
except in the manner preseribed in this proclamation until after the
expiration of sixty days from the time when the same are opened to
settlement and entry. After the expiration of the said period of sixty
days, but not before, any of said lands remaining undisposed of may
be settled upon, occupied, and entered under the general provisions
of the homestead and townsite laws of the United States in like man-
" ner as if the manner of effecting such settlement, occupancy, and
entry had not been prescribed herein in obedience to law, subject,
however, to the payment of four dollars and fifty cents per acre for
the land entered, in the manner and at the times required by the said
act of Congress above mentioned.

The Secretary of the Interior shall preseribe all needful rules and
regulations necessary to carry into full effect the opening herein pro-
vided for. '

In witness whereof T have hereunto set my hand and caused the seal
of the United States to be affixed. ,

Done at the City of Washington this 2nd day of June, in the year

of our Lord 1904, and of the Independence of the United

[sBaL.] States the one hundred and twenty-eighth.

THEODORE ROOSEVELT.
By the President:

Jounx Hay,
Secretary of State.



3 " DECISIONS RELATING TO THE PUBLIC LANDS.

REGULATIONS CONCERNING OPENING OF CEDED LANDS OF SISSETON,
WAHPETON, AND CUT-IIEAD BANDS OF SIOUX INDIANS OF DEVILS
LAKE RESERVATION, NORTH DAKOTA.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Laxp OFFICE,
WasaingTON, D. C., June 3, 190/,
Legister and Receiver, '
United States Land Office, Devils Lake, North Dakota.

GextLEMEN: The following regulations are hereby prescribed for
the purpose of carrying into effect the opening of the ceded lands of
the Sisseton, Wahpeton, and Cut-Head bands of the Sioux tribe of
Indians of the Devils Lake Reservation in North Dakota, provided for
in the act of Congress of April 27, 1904 (38 Stat., 819), and in the
President’s proclamation of June 2, 1904, thereunder:

First. Applications either to file soldiers’ declaratory statement or
make homestead entry of these ceded lands must, on presentation, in
accordance with proclamation opening said lands to entry and settle-
ment, be accepted or rejected, but local officers may, in their discretion,
permit amendment of a defective application during the day only on
_which same is presented.

Second. No appeal to General Land Office will be allowed or con-
sidered unless taken within one day, Sundays excepted, after the
rejection of the application.

Third. After rejection of an application, whether an appeal be taken
or not, the land will continue to be subject to entry as before, excepting
that any subsequent applicant for the same land must be informed of
the prior rejected application and that the subsequent application, if
allowed, will be subject to the disposition of the prior application upon
the appeal, if any is taken from the rejection thereof, which fact must
be noted upon the receipt or certificate issued upon the allowance of
the subsequent application.

Fourth. Where an appeal is taken the papers will be immediately
forwarded to the General Land Office, where they will be at once care-
fully examined and forwarded to the Secretary of the Interior with
appropriate recommendation, when the matter will be promptly decided
and closed. :

Fifth. Applications to contest’ entries allowed for these lands filed
during the sixty days from date of opening will also be immediately
forwarded to the General Liand Office, where they will be at once care-
fully examined and forwarded to the Secretary of the Interior with
proper recommendation, when the matter will be promptly decided.

Sixth. These regulations will supersede, during the sixty days from
the opening of these ceded lands, any rule of practice or other regulation
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governing the disposition of applications with which they may be in
conflict, and will apply to all appeals taken from the action of the local
officers during said period of sixty days.

Seventh, The purpose of these regulations is to provide an adequate
and speedy method of correcting any material errors in local offices,
and at the same time to discourage groundless appeals and put it out
of the power of a disappointed applicant to indefinitely tie up the land
or force another to pay him to withdraw his appeal.

Give all possible publicity, through the press and otherwise, to these
regulations.

W. A. RicHARDS,
‘ , - Commissioner of the General Land Office.
Approved:
Tros. Ryax,
Acting Secretary.

CEDED LANDS OF TIHE SISSETON, WAHPETON, AND CUT-HEAD BANDS
OF SIOUX INDIANS OF DEVILS LAKE RESERVATION—HOMESTEAD
ENTRY—QUALIFICATIONS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GeExeErAL Laxp OFFICE,
Wasainaron, D. C., June 3, 1904.

The following persons are not qualified to make homestead entry of
the ceded lands of the Sisseton, Wahpeton, and Cut-Head bands of
the Sioux tribe of Indians of the Devils Lake Reservation in North
Dakota:

1. Any person who has made a prior homestead entry and is not
entitled to make a second homestead entry. Under the act of June 5,
1900 (31 Stat., 267), any person who prior to June 5, 1900, made a
. homestead entry, but from any cause had lost, forfeited, or commuted
the same, is entitled to make a second homestead entry; under the act
of May 22, 1902 (32 Stat., 208), any person who made final five-year
proof, prior to May 17, 1900, on lands to be sold for the benefit of
Indians and paid the price provided by law opening the land to settle-
ment, and who would have been entitled under the ‘free homestead”
law to have received title without such payment, had not proof been
made prior thereto, is entitled to make a second homestead entry;
under the act of April 28, 1904 (83 Stat., 527), any person who prior
to April 28, 1904, made homestead entry but was unable to perfect
the entry on account of some unavoidable complication of his personal
or business affairs, or on account of an honest mistake as to the char-
acter of the land, provided he made a bona fide effort to comply with
the homestead law and did not relinquish his entry for a consideration,
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is entitled to make a second homestead entry; under section 2 of said
act any person who has made a homestead entry of a quantity of land
containing less than 160 acres, contiguous to-the ceded lands of said
reservation, and is still owning and occupying the same, may enter a
sufficient quantity of said lands to make up the full amount of 160
acres; under section 6 of the act of March 2, 1889 (25 Stat., 854), any
person who has made a homestead entry for less than 160 acres, and
has received the receiver’s final receipt therefor, is entitled to enter
enough additional land, not necessarily contiguous to the original
entry, to make 160 acres. ‘

2. A married woman, unless she has been deserted or abandoned hy
her husband. ' ‘ .

3. One not a citizen of the United States, and who has not declared
his intention to become such. :

4. Anyone under 21 vears of age, not the head of a family, unless
he served in the army or navy of the United States for not less than
fourteen days during actual war,

3. Anyone who is the proprietor of more than 160 acres of land in
any State or Territory.

6. One who has acquired title to, or is now claiming under any of
the agricultural public land laws, in pursuance of settlement or entries
made since August 30, 1890, an amount of land which, with the tract
now sought to be entered, will exceed in the aggregate 320 acres.

W. A. RicaArDps,
Commissioner.
Approved:
Tros. Ryax,
Acting Secretary.

TIMBER AND STONE ENTRIES—~CONFIRMATION—SECTION 7, ACT OF
MARCH 3, 1891.

INSTRUCTIONS.

Timber and stone entries under the act of June 3, 1878, are within the intent and
operation of the confirmatory provisions of the act of March 3, 1891.

The general departmental order of November 18, 1902, suspending action in all
timber and stone entries in the ‘States of California, Oregon and Washington,
pending investigation, is not a contest or protest within the meaning of section
7 of the act of March 3, 1891, and does not bar the operation of the confirmatory
provisions of said section.

Acting Secretary Ryan to the Comamnissioner of  the General Land
(F. L. C.) Office, June 3, 1904 . (J. R. W)

The Department is in receipt of your office letter of December 3,
1903, calling attention to the departmental direction of November 18,
1902, to suspend action in all timber and stone entries in the States of
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California, Oregon, and Washington, and asking instructions whether,
first, such entries are within the confirmatory provisions of section 7
of the act of March 8, 1891 (26 Stat., 1095, 1099), and, second, is the
departmental action of November 18, 1902, such a protest or contest
as will bar the running of the statute.

Section 7 of the act of March 3, 1891, supra, is limited by a pro-
viso, viz:

Provided, That after the lapse of two years from the date of the receiver’s receipt
upon the final entry of any tract of land under the homestead, timber culture, desert
land or preemption laws, or under this act, and when there shall be no pending
contest or protest against the validity of such entry, the entryman shall be entitled
to a patent.

Timber and stone entries under the act of June 3, 1878 (20 Stat.,
89), are not in terms referred to in the act of March 3, 1891, and the
question is, whether entries under that act are within the intent and
operation of its confirmatory proviso.

The term “‘preemption” in the act of 1891 soon after its passage
was construed by the Department as generic and to include any entry
under a law whereby, by a preliminary declaration or other act, one
intending and desiring to purchase, acquired a preference right. Thus
in Johnson ». Burrow (12 L. D., 440), May 1, 1891, it was construed
as including an Osage entry under the act of May 28, 1880 (21 Stat.,
143). In Fleming ». Bowe (18 L. D., 78), July 21, 1891, reviewing
many decisions of the Department and the courts, upon a very full
consideration of the subject, *‘preemption” was held to include an
entry for Otoe and Missouria Indian reservation lands subject to sale
under the act of August 15, 1876 (19 Stat., 208), and its amendments.
This was not a new interpretation of the term but merely followed
the construction long before given and then well established. Fraser
2. Ringgold (83 L. D., 69, T1); Jefferson ». Winter (5 L. D., 694);
Sears ». Almy (6 L. D., 1); Mary Stanton (7 L. D., 227).

The cases last above cited have especial force upon the construction
of the word. from the fact that they construe the word * preemption”
as used in the act of May 14, 1880 (21 Stat., 140), giving a preference
right of entry to the successful contestant of ‘‘any preemption, home-
stead, or timber culture entry.” In construction of thisact “ preemp-
tion” has been held to include a desert land entry, Fraser ». Ringgold,
supra; Kansas Indian trust land entries, Bunger ». Dawes (9 L. D.,
329, 331-2); mineral entries, Dornen ». Vaughn (16 L. D., 8, 11);
Sioux half-breed scrip locations, McGee ». Ortley (14 L. D., 523,
524); Hobe 2. Strong (25 L. D., 92, 94); coal land entries, Garner 2.
Mulvane (12 L. D., 336, 342); and townsite entries, Brummett ». Win-
field (28.L. D., 530, 534). By analogy of reasoning, because the act
of 1880, supra, was remedial in character and aimed at the prevention
and defeat of fraudulent entries, its benefit was extended to successful
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contestants of State swamp land selections, Ringsdorf ». State of Iowa
(4 L. D., 497, 498); Mallet . Johnston (14 L. D., 658, 662-3).

This generic use of preemption in the act of 1880 has been construed
to extend the benefit of that act to contests of timber and stone entries
under the act of June 3, 1878, under which the entries now in question
were made (Olmstead ». Johnson, 17 L. D., 151, 152), and this construc-
tion of the word in the act of 1891 is also held by the Department to
extend to graduation cash entries made under the act of August 4,
1854 (10 Stat., 574), so as to bring such entries within its confirmatory
operation, A. J. Wolf (29 L. D., 525, 527).

Congress knew the construction given to *‘preemption” in the
practice of the land department established long before the act of
1391, and under a familiar rule of statutory construction must be pre-
sumed to have used the word in the sense that it bad so acquired.

The acts of 1880 and 1891 are moreover correlative to each other,
- relating to the same subject matter, are strictly in pari materia, and the
terms common to each should receive like interpretation in both. The
act of 1880 is aimed at the prevention and defeat of fraud in the entry
of public land. The proviso in the act of 1891 is intended as a statute
of repose and to fix a time within which an entry must be attacked
and fraud charged. It is eminently just and expedient that at some
time the validity of an entry of public land should be deemed estab-
lished by acquiescence of the government and of interested adverse
parties. It manifestly tends to discourage and prevent entries if no
limitation exists against their validity being drawn in question and the
entryman may be required always to stand ready to prove his good faith.
It is quite as necessary that some period of repose should be fixed as
that fraud should be defeated. One act is the proper correlative to
the other, and giving the term preemption the same signification in
both acts effects that object and confirms by the act of 1891 all entries
for successful contest of which a reward is offered by the act of 1880.
It is therefore held that entries under the act of June 3, 1878 (20 Stat.,
89), are within operation of the confirmatory provisions of the act of
March 3, 1891. ) .

The departmental action of November 18, 1902, was general in its
terms, applying to all entries, for the purpose of iavestigating the
facts. It was not a proceeding against any specific entry nor yet
against all entries within the district of its operation looking to their
cancellation. To be either a contest or a protest there must be a
charge of specific facts which if true would defeat the entry and upon
which the entryman, or party affected may take issue and demand a
hearing. In cases investigated by special agents of vour office, where
the agent has reported sufficient facts to justify cancellation of the
entry, such report is a proceeding that prevents confirmation of an
" entry under the act. Instructions, July 9, 1902 (31 L. D., 868, 371).
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But if no such report has been filed, or no contest has been initiated,
so that nothing is charged against the entry upon which issue may be
taken and the entryman demand to meet his accuser or that hearing
be had, the entry will be regarded as confirmed by the statute and will
be passed to patent.

SWAMP GRANT—-FORT SABINI MILITARY RESERVATION.

STATE OF LOUISIANA.

Until the legal title to public lands passes from the government, inquiry as to all
equitable rights comes within the cognizance of the land department, and the
Secretary of the Interior, as the head of that department, may take such action
with reference thereto ag to him seems in accordance with law.

Until patent issues for lands claimed by the several States under the swamp land
grant of September 28, 1850, the United States has not been divested of the legal
title, and until that time the land department has full jurisdiction over such
lands, regardless of the fact that lists regularly submitted, and duly approved,
have been transmitted to the proper officer of the State.

Where a land grant to a State or Territory does not convey the fee simple title to the
lands granted, or require patents to be issued therefor, the title thereto does not
pass until the approved list of selections of such lands has been certified to the
State by the Commissioner of the General Land Office.

A controversy involving a claim to public lands is never finally settled until it
receives such adjudication as removes the land involved from the jurisdiction of
the land department, and one Secretary of the Interior has no authority to bind
his successor to either a rule of administration or interpretation of a statute
involving the disposition of the public lands.

Lands in reservation for any purpose are not public lands within the operative effect:
of a subsequent grant of Congress, although not in terms excepted from the
grant.

Swamp and overflowed lands within the Fort Sabine military reservation, in the
State of Louisiana, at the dates of the swamp land grants of March 2, 1849, and
September 28, 1850, did not pass to the State by virtue of said grants.

Secretary.]]itcﬁcoclc to the Commissioner of the General Land Office,
(F. L. C.) June 6, 1904. (G. B. G.)

This proceeding involves 6,497.40 acres of land situated in the New
Orleans land distriet, Louisiana, more particularly described in what
is known as Louisiana swamp land list No. 51.

The equitable title to these lands is claimed by the State by virtue
of the grants of swamp and overflowed lands made by the acts of
March 2, 1849 (9 Stat., 352), and September 28, 1850 (id., 519), and
the legal title because of certain proceedings in the land department,
which will be hereinafter more specifically set out.

It appears from the papers in the case, from the files and records
of your office, and from prior decisions of the Department in refer-
ence to these lands, that on December 7, 1850, the State of Louisiana
filed in the district land office, at Opelousas, under said act of 1849,
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swamp land list No. 4, which embraced more than one million acres
of land, including the land now in controversy. Upon the face of this
list No. 4 the surveyor-general indorsed the following: ‘“Part of this
township is subject to a military reservation. See letter from the
Commissioner of the General Land Office, dated Dec. 21, 1888.” The
reservation referred to was the Fort Sabine military reservation,
established by executive order of December 20, 1838, and abandoned
March 25, 1871, by virtue of the provisions of the act of February 24,
" 1871 (16 Stat., 430). Your office afterwards submitted a clear list of
swamp lands, No. 1, Opelousas series, made up from selection list
No. 4, but did not embrace any lands lying within this reservation,
and this list was, on May 5, 1852, approved by the then Secretary of
the Interior, Mr. Stuart. Notwithstanding this purposed omission of
all lands within this reservation from approval, there was later sub-
mitted to the Department by your office a list of swamp and overflowed
lands, No. 26, also made up from said selection list No. 4, embracing
nearly all the lands within this reservation, except those now in con-
troversy, and this list No. 26 was approved by Acting Secretary
Joslyn, July 1, 1884, but in seeming ignorance of the fact that the
lands listed for approval were reserved lands. From the inspection
of said list the following facts appear:

The certificates attached thereto state affirmatively that “‘said list
is found free from conflict by sale or otherwise,” but made no refer-
ence to the military reservation, nor did they contain a statement in
substance or effect that the tracts described in the list had been found
or decided to be swamp and overflowed lands by field-notes of surveyors
or by “‘personal examination by experienced and faithful deputies,” as
required by statute, or in any other manner,

September 13, 1898, your office held for rejection the State’s claim
to all of the remaining lands covered by the State’s said selection list
No. 4 which appeared to be within the aforesaid military reservation,
upon the ground that they were not granted to the State by the
acts of 1849 and 1850, and because of the act of February 24, 1871
(16 Stat., 430), which specifically provided for other disposition thereof.

Upon the State’s appeal from your said office decision the Depart-
ment, by decision of October 81, 1895 (21 L. D., 357, 359), held that
the acts of 1849 and 1850 granted to the State of Louisiana all of the
swamp and overflowed lands—
lying within the Fort Sabine military reservation as established by the President’s
executive order of December 20, 1838, subject, however, to the right of the United
States to use the same for military purposes during pleasure, or so long as might be
necessary in the judgment of the military authorities; and that when said military
reservation was abandoned by operation of the act of February 24, 1871 (16 Stat., 430),

the title and right of possession of the State of Louisiana under the acts of 1849 and
1850, aforesaid, attached at once in fee simple to the swamp and overflowed lands
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embraced within said reservation. The act of 1871 aforesaid can not be construed
as intending to make any disposition of said swamp and overflowed lands, incon-
sistent with the title previously granted to the State of Louisiana as aforesaid.

It was thereupon directed that: *“The tracts of land hereinbefore
specified and described will be certitied to the State of Louisiana under
the swamp land grants.”

Following this -decision your office presented for the approval of the
Department, preliminary to the conveyance of the legal title, the afore-
said swamp land list No. 51, which included the lands the subject of
departmental decision of October 81, 1895, suprn, and, on December
10, 1895, the Secretary of the Interior, Mr. Smith, in his certificate of
approval attached to the list, recited that it was given ““under the act
of March 2,1849, as supplemented and enlarged by the act of Septem-
ber 28, 1850, subject to any valid adverse rights that may subsist to
any of the tracts of land therein deseribed.” Thislist was then returned
to your office as a basis for the further action to be taken towards
passing title to the lands embraced therein to the gtate, in accordance
with the established practice in such cases.

January 30, 1896, no action having in the meantime been taken by
your office under Such approval, the then register of the State land
office, assuming to act under the authority of an act of the State legis-
lature, protested to the Secretary of the Interior against the patenting
of the lands embraced in the approved list, because the selection and
listing did not deseribe the lands in accordance with the latest approved
survey thereof, and afterwards sought, upon affidavits filed, to change
the descriptions contained in the list. Failing in this, the then register
recalled the protest of his predecessor, and abked that the list be for-
warded to that office to take the usual course for such lists of approv-
als. May 20, 1901, your office, questioning the right of the State
to these reserved lands, addressed a communication to the Department
asking to be advised whether they ‘“ should be certified and patented
to the State,” and by letter of June 3, 1901, the Department, after
noting the importance of the question presented,-directed your office
to notify the proper officer of the State thereof, to the end that the
Department might have the benefit of suggestions or argument in
support of the State’s claim, before giving final directions in the prem-
ises. In response to the notice so given, there has been filed a petition
of intervention in behalf of the North American Land and Timber
Company, Limited, setting forth as to part of the lands involved, that
said company is the assignee of the State in good faith, and a joint
brief has been filed upon behalf of the State and its alleged assignee.

The petition of intervention in nowise complicates the case. If the
legal title to these lands has-gone out of the United States, the land
department has been divested of all jurisdiction over the land, and
the claimed rights of the American Land and Timber Company are
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matters of adjustment between that company and the State, with
which the United States has no concern. If, on the other hand, the
legal title to these lands is still in the United States, the assignment
thereof by the State can not affect the jurisdiction of the land depart-
ment, and offers no obstacle to the exercise of that jurisdiction in the
performance of the duties of the Secretary of the Interior in reference
thereto. The State’s contention is:

First. That said lands so embraced in said list No. 51 were granted to the State by
the swamp land grant of March 2, 1849 (9 Stat., 352), and that that matter stands

res judicata. .
Second. That on the approval of said list No. 51, on December 10, 1895, the fee
simple title to the lands embraced thereby vested absolutely in the State of Louisiana,
and that instantly upon such approval all power and jurisdiction of the land depart-
ment over said land ceased and determined.
- The second proposition involves the jurisdictional question, and
should be considered first; and upon this question it may be set down
as settled law that until the legal title to public lands passes from the
government, inquiry as to all equitable rights comes within the cogni-
zance of the land department, and the Secretary of the Interior, as
the head of that department, may take such action with reference
thereto as to him seems in accordance with law. Knight ». U. S. Land
Association (142 U. S., 161, 181); Michigan Land and Lumber Co. @.
Rust (168 U. S., 589, 592-3); Parcher ». Gillen (26 L. D., 34, 41);
Harkrader ». Goldstein (31 L. D., 87, 91-2). ~
It is also well settled that until patent issues for lands claimed by
the several States under the swamp land grant of 1850, the United
States has not been divested of the legal title, and until that time the
land department has full jurisdiction over such lands, regardless of the
fact that lists regularly submitted, and duly approved, have been trans--
mitted to the proper officer of the State. Brown ». Hitchcoek (173
U. 8., 478); Gray Eagle Oil Company ». Clarke (80 L. D., 570, 579).
In one view this would seem conclusive of the question here pre-
sented. These lands were originally selected under the act of 1849,
but subsequently to the passage of the act of 1850.. The list submitted
to the Secretary of the Interior, list 51, was made up in the General
Land Office from the State’s original selection list No. 4, it is true, but
was submitted for approval as a selection under both the acts of 1849
and 1850, and was approved, as has been seen, ‘“under the act of March
2, 1849, as supplemented and enlarged by the act of September 28,
1850.” So that it was really an approval under the act of 1850, and
was not intended as the final action of the land department. The
nature of the approval is not open to question. It was clearly not
intended as passing title under the act of 1849, and was not so treated
by the State, for, as before shown, thé State sought to correct the
description before the patent of the United States was to be issued

upon said approval.
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It may be because of the exceptions in the act of 1849, not found in
the act of 1850, that some of these lands were not granted by the act
of 1849, even though they may have been swamp and overflowed
lands, yet it may have been believed that they were granted by the
act of 1850. From the recited facts herein it appears that it was not
only understood by the land department, but understood by the reg-
ister of the State land office that the approval was made under the act
of 1850, and that a patent was necessary to complete the State’s title.
But assuming for the sake of the argument that the approval was
intended to be given under the act of 1849 alone, the act of approval,
so far as it passed the title, was not complete until the approved list
had been certified by the Commissioner of the General Land Office,
7. e., a copy of the list had been certified by that officer and transmitted
to the proper officer of the State. There must be a delivery of the
instrument which conveys title before jurisdiction is divested. In the
case of a patent to public lands, the recording of the instrument is
the equivalent of its delivery. United States . Schurz (102 U. S., 378).
By analogy it would seem that in the case of an approved list the
certification is the equivalent of delivery, and until certification the
title remains in the United States. In other words, until the list is
formally certitied by the officer charged with that duty, it in"law
remains in the hands of the Secretary of the Interior, and that officer
may revoke his approval. But this conclusion need not rest alone
upon the analogies of law. The Congress of the United States, by
the act of August 8, 1854 (10 Stat., 346), leaves no room for argument
upon this question. That act provides:

That in all cases where lands have been, or ghall hereafter be, granted by any law
of Congress to any one of the several States and Territories; and where said law does
not convey the fee simple title of such lands, or require patents to be issued therefor;
the lists of such lands, which have been, or may hereaiter be certified by the Com-
missioner of the General Land Office, * * * * ghall be regarded as conveying the
fee simple of all the lands embraced in such lists that are of the character contem-
plated by such act of Congress, and intended to be granted thereby.

It thus appears that Congress has in terms provided that when the
law making the grant does not convey the fee simple title to the lands
granted, or require patents to be issued therefor, the certificate of the
Commissioner of the General Land Office shall be regarded as convey-
ing the fee simple title. This legislation was in clear recognition of
the prevailing methods of the land departmentin administering grants
of the character specified. A suggestion that inasmuch as the grant
of 1849 is én present?, and inasmuch as the act making that grant pro-
vided that the fee simple title should vest in the State upon the
approval of its lists of selections by the Secretary of the Interior,
therefore the Congress was without anthority to change its terms, is
without force. The act of 1849 provided for the selection of the lands
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granted by the Secretary of the Treasury (Interior), and his approval
was to pass the fee simple title. Until such approval there was in fact
no selection, and the title remained in the United States. It was
clearly therefore within the power of Congress to provide a different
means of administering the grant as to land not already approved.
The act of 1854 furnished a rule of administration, if, indeed, con-
gressional legislation recognizing a uniform practice in this particular
was necessary, and does not add to or take from the act of 1849 any
material provision. It is not perceived that any right of the State,
either legal or equitable, is invaded thereby.

Upon the contention that the question as to whether these- lands
were intended to be granted by the acts of 1849 and 1850 is res judi-
cata, it is enough to say that a controversy involving a claim to
public lands is never finally settled until it receives such adjudication
as removes the land involved from the jurisdiction of the land depart-
ment, and one Secretary of the Interior has no authority to bind his
successor to either a rule of administration or interpretation of a
statute involving the disposition of the public lands. See Morrow
et al. ». State of Oregon ¢f al., and cases cited (28 L. D., 390).

The only remaining question, therefore, is whether the lands in con-
troversy were granted to the State of Louisiana by the acts of 1849
and 1850, and for the purposes of this decision it will be assumed that
they are swamp and overflowed lands within the meaning of said acts.
They therefore passed to the State, unless the grant was defeated by
reason of the fact that they were on each of these dates in reservation
for the military purposes of the United States.

The general rule is undoubtedly correctly stated in the case of the
State of Louisiana (30 L. D., 276, 277), wherein the Department, upon
the authority of the decisions of the Supreme Court in the cases of
Wileox ». Jackson (138 Peters, 498, 513), Leavenworth, Lawrence and
Galveston Railroad Company ». United States (92 U. 8., 733), and
Newhall . Sanger (id., 761), said:

When a tract of land has been once legally appropriated to any purpose, from that
moment the land thus appropriated becomes severed from the mass of public lands;
and no subsequent law or proclamation, or sale, would he construed to embrace it, or
to operate upon it, although no reservation were made of if.

The facts in the case cited were that a section sixteen in said State
had by the act of March 8, 1811 (2 Stat., 662, 665), been reserved for
the support of schools. There had not been at the date of the swamp
land grants to the State of Louisiana a substantive grant of school
lands to the State, but it was held that although the land may have
been swamp and overflowed at the dates of the swamp land grants, it
was in reservation for school purposes, and notwithstanding the fact
that there was in the swamp land grants no exception of school lands,
those grants did not include the land, because it was then in reservation.

A careful review of the decisions of the Supreme Court cited con-
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firms beyond question that whatever may be said of the facts in those
cases by way of differentiation, the broad prineiple decided by them
is, that lands in reservation for any purpose are not public lands
within the operative effect of a subsequent grant of Congress, and
that this is so without regard to the fact that such lands are not in
terms excepted from the operation of such grant.

In the case of Spaulding ». Martin (11 Wis., 274}, the land involved
" was part of a section thirty-three, within the limits of a grant of odd
sections by Congress to the State.of Wisconsin for the purpose of
improving Fox River. The governor selected the tract and the Presi-
dent of the United States approved the selection. This tract was also
within the limits of a military reservation, and the court held that the
grant, selection, and approval did not operate to give to the State the
title to said land, but that the same was liable to he sold hy the land
department of the government when the same had become useless for
military purposes. At page 285 of the decision it was said:

The title to this section was in the United States at the time of the grant, it was
within the general limits of the grant, and it was within the letter of the selection
and approval of the odd sections. It undoubtedly passed to the State, unless the fact

that it was at the time, a military reservation, occupied as such by the United States,
prevented that effect. And we think it did.

Discussing the question, at pages 286-287 of the decision, it is
further said:

But on the other hand the government of the United States has need of specific
portions of land in various portions of the country, usually small tracts, for military
or other purposes, necessary for the actnal transaction of the business of the govern-
ment. It has provided by law for the reservation of such tracts. They are known
as “‘reservations,”’” and there is a significance in the word. Reserved from what?
Obviously reserved from disposition in the manner and for the purposes for which
the general body of the public lands are disposed of. The very necessities of the
government with respect to their reservations, take them out of the main body of
public lands, and of the policy applicable thereto.

When the government, therefore, obviously in pursuance of its general policy in
respect to its public lands held for sale, makes a grant to the state of large quantities,
reaching through an extensive tract of country, where it has large bodies of those
lands, it i$ impossible to believe they intended to grant those tracts which had been
set apart for public use. On the contrary such a grant can be reasonably construed
as referring only to those lands within thepolicy which induced it. And it must be
assumed that these reservations were not specifically excepfed in the grant, for the
reason that they were so obviously outside of its scope and intent, that such excep-
tion was not supposed to be necessary. And this view is sustained by the only

-authorities that have ever passed upon the question.

At page 745 of the decision of the Supreme Court in the case of
Leavenworth, Lawrence and Galveston Railroad Company ». United
States, supre, referring to the cases of Wilcox ». Jackson and Spauld-
ing ». Martin, supra, it is said:

In Wilcox v. Jackson, 13 Pet., 498, the President, by proclamation, had ordered the
sale of certain lands, without excepting therefrom a military reservation included
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within their boundaries. The proclamation was based on an act of Congress sup-
posed to authorize it; but this court held that the act did not apply, and then added,
“We go further, and say, that whenever a tract of land shall have been once legally
appropriated to any purpose, from that moment the land thus appropriated becomes
severed from the mass of public lands; and that no subsequent law, proclamation, or
sale would be construed to embrace or operate upon it, although no reservation were
made of it.”” It may be urged that it was not necessary in deciding that case to pass
upon the question; but, however this may be, the principle asserted is sound and
reasonable, and we accept it as a rule of construction. The supreme courts of Wis-
consin and Texas have adopted it in cases where the point was necessarily involved.
State v. Delesdenier, 7 Tex., 76; Spaulding v. Martin, 11 Wis., 274.

There are some decisions of the Department and the courts relied
upon by the State. These have all been carefully examined, and
without undertaking to analyze them here, it will suffice to say that
some of them are not in point, some of them do not hold what is
claimed for them, and in so far as any of them support the State’s
contention they arc at variance with the precise and forceful authori-
ties hereinbefore referred to and relied upon, and for that reason
should not be followed.

In principle the position that swamp and overflowed lands in the
several States within a military reservation at the dates of the swamp
land grants were intended to be or were granted thereby is utterly
indefensible. These grants were én present? and operated as of their
respective dates, if at all, to transfer the equitable title to such lands.
The identification of the lands and the transfer of the legal title were
mere matters of administration, which could not either enlarge or
diminish the grant. If, then, it was the intention of Congress to grant
lands having such status, the equitable title passed immediately, and
the State was entitled to the possession at once and to the legal title in
due course of administration without regard to the fact that they were
being used for the military purposes of the government. 1In the case
now under consideration it meant the abandonment of the reservation
by the military authorities.

It is not doubted that Congress might have passed the title to swamp
and overflowed lands within a military reservation subject to govern-
mental use and occupation. In some of the grants of Congress affect-
ing lands in what is known as ‘“Indian Country,” the fee simple in
such lands has been granted in aid of the construction of railroads, sub-
ject to the Indian right of occupancy, due provision being made for
the subsequent extinguishment of such right, but there is no intention
manifested in the acts of 1849 and 1850 to pass the title in lands reserved
for any purpose.

It is believed that the swamp and overflowed lands embraced in list
51 were not granted to the State of Louisiana, and that the State has
no right, title, or interest therein by virtue of said acts. My prede-
cessor’s approval of said list is hereby recalled and vacated, and these
lands will be held for disposition as provided by law.
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Referring to a further provision of the act of August 3, 1854, supra,
which prescribes that where lands embraced in certified lists were
““not intended to be granted” by the act under which the lists thereof
have been certified; ** said lists, so far as these lands are concerned,
shall be perfectly null and void, and no right, title, or interest shall
be conveyed thereby,” and to the briet of counsel for interveners,
wherein it Is said:

To give force and effect to the approval of said List No. 26 and to withhold it fromn
List No. 51, is to deny to these interveners, claiming as vendees of the State, the
equal protection of the law. They are here asking that their rights as vendees of
the State are entitled to recognition, and asking that so far as they are concerned the
executed grant made by the act of March 2, 1849, be not attempted to be disturbed,
but that they may have absolute repose of title—

it is sufficient to say that the purchasers of lands ceréified under the
act of 1854 appear to have been given equal consideration and protec-
tion with purchasers of patented lands. See sections-2 and 3, act of
March 2, 1896 (29 Stat., 42), and while said last named act refers to
lands certified or patented under a railroad grant, this legislation
would seem to fix the status of all purchasers of lands certified undel
any act of Congress.

CONTEST-HOMESTEAD ENTRY—I[EIRS—ALIEN—PREFERENCE RIGHT.
MoCraxey ». Hrirs or HavEs.

Contests are in all cases against the entry, and not the entryman, and in the event
of the death of the entryman pending the contest, his heirs may be made parties
thereto. ’

In case of the death of a homestead entrywoman, leaving surviving her, an alien-
born and unnaturalized husband and two minor children born in this country,
the children are entitled to complete the entry and take title, as her heirs,
under section 2291, Reviged Statutes.

No such right is acquired by a contest against a homestead entry by one having no
claim to the land, but who is seeking merely to gsecure a preference right, prior
to the cancellation of the entry, as will prevent the acceptance of final proof on
such entry, even though not submitted until after the expiration of the statutory
period, and the submission of the case to the Board of Equitable Adjudication
for appropriate action.

Secretary [itcheock to t/ze Conmissioner of the General Land (ffice,
(F. L. C) June 6, 1904, (E. F. B.)

This appeal involves the right to the SW. 4, Sec. 4, T. 132 N., R.
56 W,, Fargo, North Dakota, which was entered as a homestead by
Tillie M. Hayes, June 14, 1892.

A contest was filed against said entry by George M. McCraney Jan-
uary 14, 1902, charging abandonment. Subsequently the contestant
was allowed to proceed against the heirs of Tillie M. Hayes and filed a
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supplemental affidavit alleging that the said Tillie M. Hayes was mar-
ried to Thomas J. Kelley in June, 1897; that she died December, 1898,
leaving her husband and two children as her only heirs; that said
Thomas J. Kelley is the guardian of said minor children; that claim-
ant during her life made no improvements on the land except to build
a shanty and hreak about thirty acres and to cultivate eighty acres that
were broken prior to her entry; that the said Thomas Kelley has cul-
tivated said land from year to year since the death of the entryman
but has not made final proof on said entry, nor has anyone in behalf
of the heirs, although the statutory period has elapsed within which
to make such proof.

Notice was issued upon said contest and was served upon Thomas J.
Kelley, who had, prior to the service of said notice, but after it had
been issued, ﬁled notice of his intention to make final proof upon sald
entry, whmh was made and is a part of the record.

Upon the testimony taken at the hearing, considered with the final
proof, the local officers found as follows:

The testimony submitted does not show conclusively that Tillie M. Hayes made
this tract her home continuously from date of entry until June 2, 1897, the date of
her marriage. It does show that she abandoned this tract as her home on the 2nd
day of June, 1897, and made her home with her husband, Thomas Kelley, from that
date till the time of her death. Her heirs have lost whatever rights they may have
had in the same by not offering any final proof prior to the year 1902, long after
the time allowed by law in such cases, and after the initiation of the contest by
McCraney, and no good reason is Qhown for such failure.

We are of opinion that the final proof of Kelley should be re]ected and the entry
of Tillie M. Hayes should be canceled, and we so recommend.

Your- office affirmed the decision of the local officers rejecting the
final proof and held that Tillie M. Hayes had not earned a patent to
the land prior to her death and that Thomas J. Kelley had shown no
sufficient reason for not making proof upon said entry within the statu-
tory period, the only excuse being that he could not get his final citi-
zenship papers on account of poverty, which is not sustained by the
facts brought out at the hearing. From that decision the heirs of
Tillie M. Hayes have appealed.

An appeal has also been taken by Oscar W. Wicklund, who filed a
second contest against said entry January 15, 1902, the day following
the filing of the original contest, containing substantially the same
charge that was made by MecCraney in his amended affidavit. He
appeared at the hearing and asked to be allowed to intervene, insist-
ing that there was no contest against the heirs of Tillie M. Hayes
until his affidavit was filed and that McCraney’s amendment could only
be accepted as the hasis for a new and ditferent contest. The local
officers denied the motion to intervene and that decision was affirmed
by your office. From that ruling Wicklund has appealed.

The contest in every case is against the entry, not the person.
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_Proper parties can always be made. There was no error in refusing
to allow Wicklund to intervene and proceed upon his contest. DBut
independently of this, the view taken by the Department in this case
makes it unnecessary to consider any question as to the rights of these
contestants between themselves.

There are three questions presented in this case. First, whether
the right of the heirs of Tillie M. Hayes to complete this entry is
affected by the failure of the entryman to comply with the law up to
the time of her death; second, who are the heneficiaries entitled to
complete this entry under section 2291, Revised Statutes; and third,
whether the rights of the minor heirs of the entryman were forfeited
by the failure of their guardian to submit final proof within the time
‘required by law.

Section 2291, Revised Statutes, provides that if at the expiration of
the time for making final proof the entryman be dead, his widow, or
in case of her death, his heirs or devisee, or in case of a widow making
such entry, her heirs or devisee, if she be dead, shall be entitled to a
patent upon making proof that they have resided upon or cultivated
the land for the term of five years immediately succeeding the time of
filing the affidavit and upon making other proofs not necessary to men-
tion. The right of heirs and devisees to complete an entry made by
an unmarried person is not specifically provided for by the statute
but the spirit and purpose of the act was to confer that right upon the
heirs or devisees of every qualified entryman and to give them the
same status as the heirs or devisees of the class of entrymen specitically
named.

In Heirs of John Stevenson ». Elizabeth Cunningham (32 L. D.,
650) it is held that the heirs of a deceased entryman may entitle them-
selves to a patent by residing upon or cultivating the land for the pre-
seribed period, but are not required to do both, and that the right to
complete the entry of a deceased homesteader which was subsisting at
the death of the entryman and was not then under contest is not
dependent upon the entryman’s compliance with the law during his or’
her life; that such entry comes to the persons named in the statute .
free from any taint or default on account of the failure of the entry-
man to comply with the law; and that the widow and the heirs and
devisees are not required to cure such default but are simply required
to reside upon or to cultivate the land for the prescribed period. It
is therefore immaterial whether the entryman did or did not comply
with the law during her life. It is sufficient that she died in Decem-
ber, 1898, leaving her entry intact and free from contest; that the
father of her minor children, as their guardian, had continnously cul-
tivated and improved the land from the death of the entryman up to
the date of the hearing, and has thus complied with the letter and
spirit of the statute which entitles the heirs of the entryman to a pat-
ent for the land.
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Tillie M. Hayes was a citizen of the United States at the date of her
entry and at the time of her death. Her hushand was alien born and
unnaturalized at the time of the death of his wife. Her two children
having been born in this country were her surviving heirs and were
entitled to the benefit of the entry under the order of succession pro-
vided by the statute, irrespective of any claim that might be asserted
on the part of the husband.

The only question remaining for consideration is whether the rights
of these minor heirs were forteited By the failure of their guardian to
submit final proof within the time required by law. The mere fact
that an entryman fails to submit proof within the statutory period
does not of itself cause a forfeiture of the entry or deprive the hene-
ficiary of such entry of the right to make proot thereafter with a view
to the submission of the entry to the Board of Equitable Adjudication
for confirmation, upon making a suflicient showing or excuse for such
failure, if there be no adverse claim to the land. The entry was then
subject to forfeiture by the government because of the failure of the
claimant to make proof, but it is the usual practice of the land depart-
ment to notifv such claimants that they will be allowed thirty days in
which to show cause why their entry should not be canceled. (Walker
». Snider, 19 L. D., 467.)

If the Secretary in the absence of a contest can allow final proof to
be made after the expiration of the statutory period with a view to
the submission of the entry to the Board of Equitable Adjudication,
he can surely allow such proof to be submitted in the face of a con-
test prosecuted solely for the purpose of acquiring a preference right,
unless by the filing of the contest the contestant acquires such a vested
right as to give him the status of an adverse claimant to the land
within the meaning of the law providing for the equitable adjudica-
tion of claims under entries of the public lands.

Where a contest is filed by a person having no claim to the land,
but seeking merely to secure a preference right under the act of \Iay
14, 1880 (21 Stut., 140), the contestant acquires no vested right to
make entry of the land until he has procured the cancellation of the
entry. Hence, if the Secretary has the power in any case to allow
final proof to be made after the statutory period, the filing of a con-
test in which the contestant alleges no claim to the land but seeks
merely to secure a preference right of entry would not defeat that
. power, and deprive the Secretary of the right to accept such proof
and to adjudicate the case equitably with a view to its submission to
the Board of Equitable Adjudication, as the preference right given hy
the act of May 14, 1880, is not a vested right and does not constitute -
an adverse claim to the land, but is merely in the nature of a reward
offered to an informer, which may he defeated by a remission of the
penalty by competent authority. (Strader ». Goodhue, 31 L. D., 137.)
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Especially would such power he exercised where the default of the
entrymen or the person charged with the submission of such proof is
not as to any matter upon which the contestant has furnished informa-
tion, but upon matters that appear from the records of the local office
and of your office and as to which they failed to give the usual notice
as required the circular. (Walker «. Snider, 19 L. D., 467, 469.)

In the important matters relating to the disposition of the public
domain ““the Secretary of the Interior is the supervisory agent of the
‘government to do justice to all claimants and to preserve the rights of
the people of the United States.” (Knight ». Land Association, 142
U. S., 161, 178). Although he can only dispose of the public lands
according to the laws made and provided, he may in matters of admin-
istration and in the absence of statutory direction, prescribe rules and
regulations for the purpose of aiding in the execution of the laws per-
taining to the public lands. ‘“The rules prescribed are designed to
facilitate the Department in the dispatch of business, not to defeat
the supervision of the Secretary.” (Ibid.)

This latitude of supervision in the administration of the public land
laws is broadly stated by the court in the case last cited (page 181)in
quoting from Williams ». United States (138 U. 8., 514, 524)—

It is obvious, it is common knowledge, that in the administration of such large
and varied interests as are intrusted to the land department, matters not foreseen,
equities not anticipated, and which are, therefore, not provided for by express
statute, may sometimes arise, and, therefore, that the Secretary of the Interior is
given that superintending and supervising power which will enable him, in the face
of these unexpected contingencies, to do justice.

Without passing upon the question whether the right and fee to the
land embraced in this entry did not inure absolutely to these children
upon the death of their mother, under section 2292, Revised Statutes, .
because of the alienage of their father at that time, they are at least
clearly entitled to a patent for the land under section 2291, Revised
Statutes, their guardian having complied with the law by continuous
cultivation of the land since the death of the entryman, and their
mother having resided upon it prior to her marriage with Kelley for
a sufficient period, which added to the period of cultivation by the
guardian of her children after her death, makes the full period
required by the statute. You will therefore return the case to the
local officers with instructions to accept said final proof and to issue
final certificate for the benefit of said minor heirs, and the case will
then be submitted to the Board of Equitable Adjudication for. con-
firmation. :

Your decision is reversed.
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MILITARY RESERVATION—FORT ELLIOTT—SALE OF LANDS.
CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GeENERAL LaNDp OFFICE,
Washington, D. C., June 8, 1904.
Register and Recetver, Woodward, Oklahoma Territory.

GeNTLEMEN: The Secretary of the Interior having approved the
reappraisal of the lands in the Fort Elliott abandoned military reser-
vation, in Texas, you will, on the date fixed for the sale, proceed to
the ground with the necessary papers, and after offering the flag-staff,
vou will proceed with the offering of the lands by quarter sections of
one hundred and sixty acres each in the order in which they appear on
the inclosed list which shows the appraised valuation of said lands.
It the flag-staff is not sold separately you will again offer it with the
land on which it is situated.

When the NW1 of Sec. 55 is reached, you will notify the bidders
that so much of the NW1 of NW1 of this subdivision as is occupied as
a cemetery, about one acre, and inclosed with a barbed wire fence with
iron posts, is reserved and will not be sold.

These lands are to be sold to the highest hidders, at not less than the
appraised price.

Upon payment by the purchaser of the amount of his bid, the re-
ceiver will issue his receipt in duplicate, and the register will issue a
cash certificate, such certificates and receipts to be numbered in con-
secutive order beginning with No. 1, designating them on the papers
and abstracts as Fort Elliott reservation series. In issuing receipt
and certificate for the NW3z, Sec. 55, you will be careful to make the
exception of the one acre reserved above. '

The sale concluded, you will make a report to this office of the result
thereot. .

Further instructions will be given you in regard to your monthly
and quarterly reports and your disbursing and other accounts in
connection therewith.

Notices of the offering have been sent to The Bulletin, Woodward,
O. T., The St. Louis Globe Democrat, St. Lounis, Mo., and the Sunday
edition of The Record, Fort Worth, Texas, for publication, the date
of the offering being fixed for September 8, 1904.”

Very respectfully, :
W. A. Ricuarps, Cominissioner.
Approved: :
- E. A. Hrrcuoocr, Secretary.
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MITITARY RESERVA'TION—FORT ABRAITIAM LINCOLN—ACT OF APRIL
23, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Laxp OFrice,
Washington, D. C., June 9, 190}.
Register and Recelver, Bismarck, North Dakota. '

GeNTLEMEX: Your attention is invited to section three of the act of
April 28, 1904 (33 Stat., 306), entitled ““An act to amend an act entitled
‘An act to provide for the opening of certain abandoned military reser-
vations, .and for other purposes’, approved August twenty-third,
eighteen hundred and ninety-four,” which provides—

That all persons now having, or who may hereafter file, homestead applications
upon any of the lands situate within the abandoned Fort Abraham Lincoln Military
Reservation, in Morton County, State of North Dakota, shall be entitled to a patent
to the land filed upon by such person upon compliance with the provisions of the
homestead law of the United States and proper proof thereof, and shall not he
required to pay the appraised values of such lands in addition to such compliance
with the said homestead law. :

In view of the above law, you will in all cases where entrymen in the
reservation mentioned, have not already paid the appraised price, per-
mit them to make final proof under section 2291, Revised Statutes, on
payment of the usual fee and commissions on double minimum lands;
these lands being within the forty-mile limit of the grant to the North-
ern Pacific railway. .

In case of commutation under section 2301, Revised Statutes, a pay-
ment of $2.50 per acre must be made.

"~ Very respecttully, J. H. FiurL,
Aeting Commissioner.
Aypproved:
E. A. Hircucook, Secretary.

SWAMP GRANT—ADJUSTMENT—SETTLEMENT CLAIM.
STATE OoF MINNESOTA 2. LINDEBERG.

In order to bring a case within the exception named in paragraph one of the depart-
mental regulations of March 16, 1903, providing for the adjustment of the swamp
land grant in the State of Minnesota, it is necessary to show that it involves an
actual bona fide settlement claim, which can not be done without proof of resi-
dence actually begun upon the land.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C.) June 10, 1904. (F. W. C.)
The Departinent has considered the appeal by the State of Minnesota

from your office decision of December 18 last, wherein it was held
that the contest between the State of Minnesota and Johan Aungust
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Lindeberg, involving lots 2 and 3 of See. 81, T. 57 N., R. 8 W., 4th
P. M., Duluth land district, Minnesota, should be disposed of under
rule 1 announced in departmental decision of March 16, 1903 (32 L. D.,
65), providing for the adjustment of the swamp land grant in the
State of Minnesota, and, adjudicating the case upon the record made,
finding that the lots in question were excepted from the State’s grant,

Upon consideration of the protest by the State of Minnesota against
the manner of disposing of contests involving lands claimed under the
swamp land grant, this Department on January 14, 1902, directed
your office to suspend all proceedings looking to the determination of
the character of lands claimed by the State under the swamp land
grant of March 12, 1860 (12 Stat., 3), otherwise than by an examina-
tion of the field notes of survey, until the Department had considered
and given final determination to questions involved in the further
adjustment of the swamp land grant to that State.

After full and thorough consideration of the matter, the depart-
mental decision of March 16, 1903, supra, wus rendered, in which
certain rules were laid down for the adjustment of controversies
affecting the swampy or non-swampy character of lands within the
State of Minnesota claimed under the swamp land grant.

By rule 1 it was provided—

That all existing contests or controversies between the State and an actual and
bona fide homestead or preemption settler, whether the settlement was made before
or after the survey, be disposed of under the rule announced in the Lachance deci-
sion. that being the rule under which the settlement was effected and the contest
or controversy begun. ]

The facts with regard to the contest and claim of the State under
the swamp land grant, affecting the tract here in question, are as
follows: '

The plat of survey of the township in question was filed in the local
land office February 18, 1903, and upon the field notes of survey the
surveyor-general certified thelotshere in question to be swamp and over
flowed lands passing to the State under the swamp land grant. Uponthe
following day Lindeberg tendered at the local land office his homestead
application covering lots 2 and 3 here in question, and in addition
thereto the NE. 1 of SW. 1 and NW. 1 of SE. £ of the same section, and
in his homestead aflidavit alleged that *‘ settled upon said tract of
land July 25, 1902, and have the following improvements: a log house
and one-half acre cleared.” Becanse of the suspension of January 14,
1902, hefore referred to, no action was taken upon Lindeberg’s home-
stead application, because of the conflict with the State’s claim as to
lots 2 and 3, until the promulgation of departmental decision of March
16, 1903, supra, and the issuance of circular letter thereunder by your
office, dated April 4, 1908 (32 L. D., 88). Because of Lindeberg’s
allegation of settlement and improvements upon the land the local
officers on April 80, 1903, issued notice for a hearing between Linde-
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berg and the State. This hearing was duly held and upon the record
made the local officers made the following finding with regard to Linde-
berg’s settlement and improvements upon the tract in question:

We find that he visited this land when it was in its unsurveyed condition on the
26th of July, 1902. He looked over the land and went to his home at Two Harbars
without doing anything whatever and yet in his homestead application he alleges
that at that time he effected a settlement. He did not return to this land until
January, 1903, when he was there a day and a half. Between his two visits, he had
caused to be constructed a eabin on the land with a bark roof, but he never inhabited
said cabin unless he slept there one night in January, 1903. During all the time
from his first visit to the land until some time in May, 1903, he slept on the land one
night. Can it be said that when he applied, or on April 4, 1903, he had a bona fide
settlement on this land? We cannot so find; it seems to us that these two casual
visits could not constitute the establishment of a residence or, in the language of the
circular, a hona fide residence on the land in controversy. The operations of the con-
testant in May and June, 1903, when he claims to have been some two weeks on the
land and to have built acabin, and then returned to his employment at Two Harbors,
are not o closely connected with his prior operations as to make such prior opera-
tions a sufficient indication of settlement. The times are too widely separated.

We conclude, therefore, that the defendant on April 4, 1903, did not have a bona
Jfide settlement on this land, and was not a settler thereon in good faith. In view of
this finding, his showing by oral testimony that in fact the land is not swamp-land
becomes wholly immaterial and the oral evidence is incompetent because, under the
circular, the State’s claim to the land can be attacked by persons who have no set-
tlement only by evidence of the field notes of survey showing that the land is not
swamp.

It appears that notice of said decision was given counsel for Linde-
berg, personally, on September 14, 1908. On September 29, 1903,
Lindeberg filed a relinquishment of all his right, title and interest
under his homestead application tendered on February 19, 1903, as to
the NE. 1 of SW. { and NW. { of SE. % of said section 31, stating in
said relinquishment that he elected to retain his homestead application
as to lots 2 and 8 of section 31, the tracts here in question.

This is the only paper filed on behalf of Lindeberg prior to your
office decision, and can not be considered as an appeal from the decision
of the local officers. Therefore, under rule 48 of practice, the decision
of the local officers must be considered final as to the facts found by
them and their decision will be disturbed only as follows: First,
where fraud or gross irregularity is suggested on face of papers;
second, where the decision is contrary to existing laws or regulations;
third, in event of disagreeing decisions by the local officers; and fourth,
where it is not shown that the party against whom the decision was
rendered was duly notified of the decision and of his right of appeal.

In considering this case your office decision appealed from reviewed
and reversed the decision of the local oflicers because it was held that
said decision was contrary to existing laws or regulations, the local
officers baving construed the term settlement, as used in paragraph 1
of the.regulations before referred to, as being synonymous with the
term residence, and without disturbing the finding of the local officers
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as to the acts performed by Lindeberg with regard to this land, con-
cluded that those facts clearly establish a settlement claim to this land
prior to the circular of April 4, 1903.

In the appeal by the State it is urged that this is not an existing
contest or controversy within the meaning of those terms as used in
paragraph 1 of the regulations issued by this Department governing
the adjustment of the swamp land grant to the State of Minnesota,
because the contest was begun during the period of suspension ordered
January 14, 1902,

Upon this branch of the case attention is invited to the circular of
March 12, 1904 (32 L. D., 499), which is as follows: '

For the protection of bona fide settlers, who allege settlement prior to the issuance
of Minnesota swamp land circular, dated April 4, 1903 (32 L. D., 88), direction num-
bered (1), page 6, of the said circular (32 L D., 70), may be so construed as to class
such cases among existing controversies hetween the State and an actual and bona
fide homestead settler; provided such settler, within ninety days after the filing of
the plat, made proper homestead application for the land involved, accompanied
with proper swamp land affidavit, respecting such of the tracts involved as the plats
show to be swamp. -

It is clear therefore that if Lindeberg is shown by the facts found
by the local officers in their decision rendered in this case, to have
heen an actual dona fide homestead settler upon this land prior to the
issuance of the circular of April 4, 1903, supre, he is entitled to the
protection afforded by paragraph 1 of said circular,

While it is true that this Department has, in the disposition of con-
flicting claims to public lands, recognized settlement rights in advance
of residence, yet where proof of settlement has been required in estab-
lishing a claim to public lands, this Department has uniformly con-
strued the term settlement as the equivalent of residence. See decision
in case of Anna Bowes and cases therein cited (32 1. D., 831, 838).

In order to bring a case within the exception named in paragraph
one of the regulations under consideration, it is necessary to show
that it involves an actual Jona fide settlement claim, and there can be
no such claim without proof of residence actually begun upon the land.

It is the opinion of this Department therefore that the local officers
correctly construed the regulations and made proper disposition of the
. case upon the facts found and their decision must be and is kereby
affirmed, and your office decision is set aside and reversed.

MINING CLAIM—LOCATION—INVALID ENTRY.
ApaMS ET AL. ©. PoLeLasE ET AL. (ON Review).

A location under the-mining laws made upon land not at the time regularly subject
thereto, because covered by a subsisting though invalid mineral entry, may
nevertheless, if maintained in good faith, and the land subsequently becomes
subject to such location, be permitted to remain intact, as having attached on
such date, if at that time there be no adverse claim,
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Secretary Hitchcock to the Conunissioner of the General Land Office,
(F.L.C) June 11, 190}. (G. dJ. H.)

The Department is'in receipt of a motion, filed on behalf of Adams
et al., for review of its decision of March 5, 1904 (82 L. D., 477), in
the above entitled case, dismissing the protest of Adams ¢ al. against
the application of Polglase ¢f al. for patent to the Ramsdell lode
mining claim, Helena land district, Montana.

The contention of the protestants, as stated in the decision sought
to be reviewed, was, in substance—
that the location upon which the- Ramsdell application is based is absolutely void

because made upon land at that time segregated from the public domain by the then-
" subsisting Maud 8. entry.

" In the course of its decision the Department said:

It may be conceded . . . . that while the Maud S. entry stood uncanceled of
record, the lands covered thereby were not properly subject to location. But when
that entry was canceled the lands from such date became subject to location, and
the prior location by the Ramsdell lode claimants became from such time effective,
if rights thereunder were then being, and were thereafter asserted according to the
mining law. On this question there does not seem to be any doubt. See Noonan ».
The Caledonia Gold Mining Company (121 U. 8., 393).

It is urged in support of the motion for review, among other things,
in substance and effect, that it was error to cite the case of Noonan .
Caledonia Gold Mining Company, supra, as authority for the holding
above quoted, in view of the later decision of the supreme court of
the United States in the case of Kendall ». San Juan Mining Company
(144 U. 8., 658), citing and explaining the Noonan decision, for the
reason that the Ramsdell lode claimants did not make a new location
or re-record notice of their old location after the cancellation of the
Maud S. entry and prior to the location made by protestants.

Both the Noonan and the Kendall case, supra, involved mining loca-
tions made upon lands embraced within Indian reservations, and at
such time not subject to the mining laws, which subsequently, upon
extinguishment of the Indian reservations, became subject to the
operation of said laws. The land here involved was not embraced
within any Indian reservation, hut was public land of the United
States subject to the mining laws, although at the time the location in
question was made covered by an invalid mineral entry. The Noonan
case was cited in the decision sought to be reviewed only for the reason
that the holding therein is in line with the long-established ruling of
the Department, in cases similar to the present one, to the effect that
mining locations or entries under the public land laws, made upon
lands not at the time regularly subject thereto, may nevertheless, if
maintained in good faith, and the land subsequently becomes subject
to such location or entry, be permitted to remain intact, as having
attached on such date, if at that time there be no adverse claim. (See
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Rob Roy Lode, 1 Brainard, 173; Dobbs Placer Mine, 1 L. D., 565,
568; Gunnison Crystal Mining Co., 2 L. D., 7922, 724-5; Myer e al. ».
Hyman, 7 L. D., 336; Moss Rose Lode, 11 L. D., 120; Colomokas
Gold Mining Co., 28 L. D., 172, 174.) :

There being no claim to the land here involved adverse to that of
the Ramsdell lode claimants at the date of the cancellation of the
Maud 5. entry, the Department is of opinion that the holding in the
cases cited is clearly applicable in the present case.

All the other matters set up in support of the motion were fully
considered when the decision sought to be reviewed was rendered. It
is not believed that there was any error in the conclusion reached in
said decision, and the motion for review is therefore denied.

"SECOND (JONTEST—“’AIVER OF RIGHT UNDER FIRST.
GooODMAN ET AL. ». HEss,

The filing of a second affidavit of contest, alleging a cause of action separate and
distinct from that set up in the first, and not inconsistent therewith, does not
constitute a waiver by the contestant of his right to proceed under the first,
where the first affidavit charges a complete cause of action and is otherwise
regular and valid.

Secrctary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 11, 190}. (G. B. G.)

This case is before the Department upon the respective appeals of
Doc R. Goodman and James D. Richmond from your office decision of
September 23, 1908, dismissing the contest of Goodman and sustaining
the contest of Richmond against the homestead entry of Mattie Hess,
made October 3, 1901, for the NE. 1 of Sec. 8, T. 3 N., R. 18 W_,
Lawton land dlstuct Oklahoma

At the date set for the hearing upon the contest of (woodnun he
defaulted, his contest was dismissed, and a motion to reinstate it was
afterwards denied by the Jocal ofﬁcers. Upon a careful consideration
of these proceedings, it is believed that there was no prejudicial error
in this action, and it will not be necessary to again refer to this branch
of the caze.

Richmond’s affidavit of contest was filed October 18, 1901, alleging
that he was the prior settler upon the land, and, on the same day that
the affidavit was filed, he filed his homestead affidavit, in which the
usual statements as to his qualifications to enter the laud under the
homestead law were made. Afterwards, upon his application to
the local officers, it was ordered that he be permitted to take testi-
mony before Kendrick G. Brown, United States commissioner, a
commission being at the same time issued authorizing the said com-
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missioner to take testimony in the case. Richmond submitted testi-
mony before said commissioner, which was reduced to writing, but
the entrywoman was not present at the taking of this testimony,
although she had had due notice thereof. The testimony so taken was
returned to the local office, where it was opened on April 23, 1902, in
the presence of the parties in interest, when the case was called for
final hearing. The entrywoman was present, in person and by her
attorney, but offered no evidence in support of her claim to the land
in controversy, but moved to dismiss the cause for sundry alleged
irregularities, among which were the execution of the homestead affi-
davit by Richmond before the clerk of the district court, the issnance
of the commission to the United States commissioner to take proof
before that officer, and the refusal of the local officers to consolidate
the two contests. It also appears that on the 18th day of April, 1902,
Richmond had filed a second affidavit of contest against said entry,
charging abandonment, and that the local officers treated the second
affidavit as supplementary and amendatory of the first one, and decided
the case upon the testimony taken and submitted by Richmond upon
the proceedings had upon his first affidavit. This was also made a
ground of motion by the entrywoman to dismiss the proceeding.

All of these things are alleged as error on appeal from the decision
of your office. There was no such irregularity in the granting of
the commission to take testimony or in the submission of such testi-
mony hefore the United States commissioner as to invalidate these
proceedings, or to warrant further notice by the Department.

Upon the question of the alleged irregularity in the filing of Rich-
mond’s homestead affidavit before the clerk of the distriet court, it
will be enough to say at this time that the sufficiency of that affidavit
is not now in question, except in so far as it may be considered as
tending to prove Richmond’s qualifications as a homestead settler, and
for that reason entitled to make a homestead entry. For this purpose,
it being a sworn statement, it will be received, in the absence of
any evidence to the contrary, as a sufficient showing of Richmond’s
qualifications to enter land under the homestead law.

The contention that the filing by Richmond on April 18, 1902, of a
second contest affidavit against Hess’s entry, charging her with aban-
donment, is in law a waiver of all rights to proceed under his previous
contest, initiated October 19, 1901, alleging prior settlement, has been
carefully considered. In the cases of Holdridge et al. ». Clark (4 L.
D., 382); Waters ». Sheldon (7 L. D., 346), and Hansing ». Royston
(29 L. D., 16), it was held by the Department that the institution of a
second contest by one who has theretofore filed affidavit of contest
against the same party is a waiver of any right upon the part of such
contestant to proceed under the first charge. A careful reading of
these cases will show that in each of them the first affidavit of contest
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was prematurely filed or bad on account of some inherent vice, with-
out reference to the question of the effect of the filing of the second
affidavit of contest therein, and the original contest affidavit in those
. cases might have been dismissed because of its insufficiency and
because of an intervening contestant before the filing of the second
_affidavit of contest.

There would seem to be no reason to apply such doctrine in this
case. Here, the first affidavit of contest was not prematurely filed;
it charged a complete cause of action, and has been prosecuted to a
final hearing and decision. The second affidavit of contest alleged
another and distinct cause of action not inconsistent with the first,
and not existing at the time the first was initiated, and there would
seem to be no good reason why a contestant may not file such a second
affidavit of contest. Asg in the case of a third party who had had no
previous connection with the case, this second affidavit of contest
would be held to await the final decision upon the first one, and after-
wards such proceedings would be had upon it as the final judgment
upon the first one justified.

The evidence in this case has been examined, and it appearing
beyond all question that Richmond was the prior settler upon the land
in controversy, and that he has since maintained his residence thereon,
making extensive and valuable improvements in furtherance of his
intention to complete title to the same under the homestead law, it is
directed that upon his presentation of a sufficient application to enter
the land under the homestead law, the entry of Hess be canceled, and
that his application be allowed.

The decision appealed from is affirmed.

TIMBER LAND—-ACT OF JUNE 3, 1878.
SonTAG 2. REID.

- Lands covered by a growth of trees whose existence and maintenance operate to pre-
serve the waters of a stream for irrigation purposes, but which are of no com-
mercial value when severed from the soil, are not subject to disposal under the
act of June 3, 1878, as lands ¢‘ chiefly valuable for timber.”

Secretary Iitehcock to the Commissioner of the General Land Office,
. L. C) June 13 1904, (A. C. C)

August 16, 1902, Edward P. Reid filed, in due form, his application
to purchase, under the act of June 8, 1878 (20 Stat., 89), lots 2, 3, 4,
and 5, Sec. 17, T. 1 N., R. 7 W., 8. B. M., Los Angeles, California,
as chiefly valuable for timber. Notice was duly given, and November 6,
1902, was fixed as the time and the local office as the place for the sub-
mission of applicant’s proofs.
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October 10, 1902, Hugo Sontag filed his corroborated protest, in
which he alleged, in substance, that the trees upon the lands applied
for had no value except as a protection to the waters of a stream
which flowed through the lands; that the application was not made in
good faith; that there were mineral locations and mining improve-
ments on portions of the lands; and that the lands are more valuable
for mineral than for any other purpose.

November 4, 1902, applicant submitted his proofs, whereupon a
hearing was had upon the protest, at which both parties appeared and
submitted evidence.” December 7, 1902, the local officers, from the
evidence, found in favor of the applicant, and recommended that the
protest be dismissed. Upon appeal by protestant, your office, by .
decision of November 4, 1903, found, in effeet, that the lands are unfit
for cultivation; that they are uninhabited; that they have no mining
or other improvements thereon; that they are non-mineral in char-
acter; that there is no timber thereon of commerecial value; that there
is a stream flowing through said lands, the waters of which are utilized
to irrigate and make productive lands along and adjacent thereto,
lying below the lands in question; that they have a growth of small
trees thereon, the existence and maintenance of which are necessary
to preserve the waters of said stream; that it is to the interest of the
applicant that the waters of the stream be preserved for the purpose
- of irrigating and making productive the lands along and adjacent to
said stream, lying helow the lands in question; and that the applicant
was seeking to obtain the title to the lands applied forin order to pre-
vent the destruction of trees thereon, and thus preserve the waters of
said stream for irrigation purposes. In view of the findings your
office rejected Reid’s application to purchase, whereupon he appealed
to the Department. The protestant did not appeal.

From the examination of the evidence the Department is of the
opinion that the same supports the findings. The only question,
therefore, presented for consideration and determination is, whether
under the findings the application to purchase was properly rejected.
The solution of this question depends upon whether public lands may
be disposed of under the act of June 8, 1878 (20 Stat., 89), the chief
value of which consists in trees thereon whose existence and main-
tenance are necessary to preserve the waters of a stream for irrigation
purposes, but which have no value for commerical purposes.

By the first section of the act only such public lands as are ‘“valu-
able chiefly for timber,” or ** valuable chiefly forstone” may be sold, etc.

Lands in the arid region of the country, where those in question are
situated, upon which there is a growth of trees whose existence and
maintenance are necessary to preserve the waters of streams for
irrigation purposes are valuable. In addition, if they are unfit for
cultivation and non-mineral in character, they may be regarded as
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chiefly valuable for such trees. It is common knowledge that the
agricultural and live stock interests in that region depend almost
entirely upon irrigation; that the waters for irrigation purposes are
taken from streams which are supplied and fed from the melting
snows which fall in the mountains; that the trees in the mountains
and along the streams prevent the snows from suddenly disappearing
at the approach of warm weather and so preserve them that they
gradually melt during the spring and summer months, thereby sup-
plying the streams with water for irrigating purposes when most
needed; and that by the destruction of these trees the snows would
entirely disappear during the spring or early in the summer, thus
causing the streams to become dry at the time when their waters are
absolutely necessary for irrigation purposes. It is indisputable that
the welfare and prosperity of the inhabitants of the arid region depend
largely upon the preservation of the trees which protect the waters of
streams upon which irrigation is dependent. And Congress, by the
act of June 4, 1897 (30 Stat., 11, 85), has expressly recognized the
necessity of preserving trees ‘‘for the purpose of securing favorable
conditions of water flows.” -It does not follow, however, that lands
may be disposed of under the act of June 3, 1878, supra, whose chief
value consists in the trees thereon which can not be converted into a
commerecial commodity, but are valuable only for the preservation of
the waters of streams. The purpose of the first, second and third
sections of the act manifestly are to provide a method by which title
to lands chiefly valuable for ‘‘#/mbder” may be acquired. The word
“timber,’ as used in the first section, was evidently employed in its
ordinary and popular sense. In its popular and ordinary sense, fm-
ber means such trees as, when severed from the soil, have some com-
mercial or marketable value for agricultural, manufacturing, or -
domestic purposes. It would seem, therefore, that lands containing a
growth of trees of no commercial value when severed from the soil,
can not be disposed of under the act of June 3, 1878, supra, as *“ valu-
able chiefly for timber.”

As will be seen by reference to the fourth section of the last named
act, the twenty-fourth section of the act of March 3, 1891 (26 Stat.,
1095, 1108), and the provisions of the act of June 4, 1897 (80 Stat., 11
et seq., pages 34 and 35), Congress has recognized that it is the duty
of the governiment to preserve trees upon public land, the existence
and maintenance of which are essential for any useful or beneficial
purpose. Neither by the act of June 3, 1878, nor by any other act,
did Congress contemplate that this duty might be shifted to individuals
by permitting them to purchase public lands upon which the trees are
situated.

Your office decision is accordingly affirmed.
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MINING CLAIM—SCHOOL GRANT—CHARACTER OF LAND.
Manoganey No. 2 Lope Craim.

A mineral location, made prior to the admission of the State of Utah into the Union,
was not of itself sufficient to establish the mineral character of the land located so
as to defeat the grant to the State for school purposes made by section 6 of the act
of July 16, 1894; but where the State was specially notified of the pendency of an
application for patent under such location, and made no objection by way of
protest or otherwise to the allowance of the mineral entry, it is bound by the
record made upon such application, and a hearing for the purpose of determin-
ing the character of the land is unnecessary.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 13, 1904. (A. C. C)

November 1, 1902, the Argentine Mining Company made entry for
the Mahoganey No. 2 lode mining claim, survey No. 4007, embracing
parts of sections 32 and 33, T. 3 S., R. 3 W., Salt Lake City, Utah.
Subsequently the record was, by the local officers, forwarded to your
office. By decision of January 15, 1904, your office directed the local
officers to notify the company that its entry would be held for can-
cellation unless within sixty days from notice it applied for a hearing
‘to determine whether the part of section 32 covered by the entry was
of known mineral character at the time of the admission of Utah
into the Union as a State; whereupon the company appealed to the
Department.

By section 6 of the act of July 16, 1894 (28 Stat., 107, 109), it is
provided, among other things, that upon the admission of Utah into
the Union as a State, ‘“‘sections numbered two, sixteen, thirty-two,
and thirty-six in every township . . .. are . .. . granted to said
State for the support of common schools,” unless such sections ‘“ have
been sold or otherwise disposed of by or under the authority of any

“act of Congress.” Under the provisions of this section the right of
the State to the lands mentioned does not attach unless and until
identified by the government survey. State of Colorado (6 L. D.,412);
Barnhurst ». State of Utah (30 L. D., 814). And if at that time they
are of known mineral character they are reserved from the grant to
the State. See State of Utah ». Allen ¢f af. (27 L. D., 53); State of
Utah (82 ib., 117).

Utah was admitted into the Union as a State January 4, 1896. See
President’s proclamation (29 Stat., 876). Subsequently thereto and
prior to August 8, 1896, the section 32 in question was surveyed in
the field, and the survey was approved March 21, 1899. The location
upon which the entry is based was made January 5, 1894, and the
application for patent was filed August 20, 1901. In accordance with
the practice prevailing at the time of the filing of the application, the
local officers notified the State of the pendency of the same, and no
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response to the notice being made by the State,’and no objections
otherwise appearing, entry was allowed.

The decision of your office in question was based upon Rule I of the
circular of instructions approved by the Department March 6, 1903
(82 L. D., 39), which provides, in part, that—

Applications presented under the mining laws covering parts of a school section
will be disposed of in the same manner asg other contest cases.

The mineral location, made prior to the admission of the State, was
not of itself sufficient to establish the mineral character of the land
located so as to defeat the grant to the State; and, so far as shown by
anything appearing upon the land office records at the date of identi-
fication of the school section in question by the lines of the govern-
ment survey, the presumption is that it passed to the State under its
grant. The record made upon the application by the mining company
shows, however, that the State was specially notified of its pendency
in addition to the usual notice given by publication, and that the State
interposed no objection by way of protest or otherwise to the allow-
ance of the mineral entry. Under these circumstances there would
~ seem to be no necessity for a hearing in order to determine the char-
acter of the land in question, inasmuch as the State has already had
full opportunity to be heard upon this question, and as to the right of
. the applicant to make mineral entry, and is clearly bound by the reé-
ord made upon that application.

Your office decision requiring claimants under this mineral entry to
apply for a hearing is therefore reversed and the entry, if otherwise
regular, should be passed to patent.

ARID LANDS—RECLAMATION—-LANDS WITHDRAWN—-ACT OF JUNE
17, 1902,

~ CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Lanp OFFICE,
Washington, D. C., June 15, 1904.
Registers and Recetvers, United States Land Offices in Arizona, Cali-

Jornia, Colorado, Idaho, Kansas, Montana, Nebraska, Nevada, New

Mewico, North Dakota, Oklahoma, Oregon, South Dakota, Utah,

Washington and Wyoming.

GENTLEMEN: You are hereby directed to notify all persons who
apply to make entry of lands within the irrigable area of any project
commenced or contemplated under the reclamation act of June 17,
1902 (32 Stat., 388), that they will be required to comply fully with
the homestead law as to residence, cultivation and improvement of the
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land, and that the failure to supply water from such works in time for
use upon the land entered will not justify a failure to comply with the
law and to make proof thereof within the time required by the statute.
Very respectfully,
- J. H. FrvpeLg,
: . Acting Comanissioner.
Approved: June 15, 1904,
E. A. Hircucock, Sceretary.

PRACTICE~APPEAL-CERTIORARIZRULE 83.
OxrBisoN ». STATE OoF UTAm.

The writ of certiorari provided for by rule 83 of the Rules of Practice is designed as ~
a remedy in cases in which the Commissioner of the General Land Office form-
ally decides that a party has no right of appeal, and is not intended to perform
the office of an appeal in case a party fails to appeal within the time preseribed
by the Rules of Practice.

‘While the Department may, and in a proper case should, review the proceedings of
the General Land Office in respect to the public lands, in the absence of an
appeal, it will not ordinarily exercise this power upon the application of a party
to the proceedings, in the absence of a clear and concise designation of the errors
complained of by him,

Secretary Hitcheockrto the Coimmissioner of the General Land Office,
(F. L. C.) . June 15, 1904. (A.C.C)

May 2, 1904, the State of Utah filed a petition in which it asks for
an order to direct your office to certify to the Department the proceed-
ings in respect to the contest instituted by .James E. Orbison against
the State of Utah’s selection list No. 152, for reservoir purposes, to
the extent that said list embraces the W. § SE. } and NE. 1 SE. 1,
Sec. 10, and NW. £ NE. 4, Sec. 18, T. 14 5., R. 6 E., Salt Lake City,
Utah.

May 16, 1904, Orbison filed a motion to dismiss the petition.

From the petition and the decision of your office of March 26, 1904,
a copy of which is filed therewith, it appears, among other things, in
substance, that by decision of your office of December 17,1903 (a copy
of which is not but should have been filed with the petition), said list
to the extent that it included the tracts of land above-mentioned,
was held for cancellation, and James E. Orbison was given permission
to make entry therefor under the coal land laws; that notice of said
decision was duly served upon the State December 23, 1903; that
‘Maxrch 7, 1904, the State presented an appeal to the local officers which
was by them forwarded at once to your office; and that by decision of
March- 26, 1904, your office refused to permit the appeal to be filed
because it was not timely presented.
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The petitioner, in general terms, alleges, in substance and effect,
that error was committed by your office in its decision of December
17, 1908, and that ““one . . . . of the questions involved . . . . is of
vital importance to the State.” No specific error is alleged, nor is the
““question of vital importaunce” pointed out. If any errors were com-
mitted by your office in the decision in question, the petitioner’s rem-
edy to have the decision reviewed and the errors corrected was by
appeal. The time for presenting appeals from the decisions of your
office are regulated by rules 86 and 87 of the Rules of Practice (31
L. D., 527, 539~540), which are as follows:

Rule 86.—Notice of an appeal from the Commissioner’s decision must be filed in
the General Land Office and served on the appellee or his counsel within sixty days
from the date of the service of notice of such decision.

Rule 87.—When notice of the decision is given through the mails by the register
and receiver or surveyor-general, five days additional will be allowed by those
officers for the transmission of the letter and five days for the return of the appeal
through the same channel before reporting to the General Land Office.

It is not claimed by the petitioner that its appeal from your oflice
decision of December 17, 1908, was presented for filing within the
time prescribed by either of these rules; it does not allege any reason
whatever why the appeal was not so presented; it specifies no error
in your office decision; nor does it point out in what manner it will
be injured if the decision complained of is allowed to stand.

The petition is based on rule 83 of the Rules of Practice, which
provides that—

In proceedings before the Commissioner in which he shall formally decide that a
party has no right of appeal to the Secretary, the party agains_t whom such decision
is rendered may apply to the Secretary for an order directing the Commissioner to
certify said proceedings to the Secretary and to suspend further action until the Sec-
retary shall pass upon the same,

In passing upon this rule the Department, in The Currency Mining
Co. (20 L. D., 178), held that it was *‘ designed to provide a remedy
only in cases in which” your office should ‘“formally decide that a
party has no right of appeal,” and in this connection said:

It was never intended that certiorari should take the place of appeal, or stand as
a concurrent remedy., That which can be, or may have been, accomplished by the
reasonable exercise of the right of appeal, can not be asserted through certiorari,
which is merely supplemental in its nature and functions.

In the present case your office did not decide that the petitioner had
no right of appeal. It refused to receive an appeal presented for filing
when the time for taking the same had expired. Such refusal was
authorized by the holding of the Department in St. Paul, M. & M. Ry.
Co. et al. ». Vannest (5 L. D., 205, 206), which is to the effect that unless
an appeal is ““presented within the time prescribed by the Rules of
Practice” your office may refuse to receive the same.

While the Department may, and in a proper case should, review
the proceedings of your office in respect to the public lands, in the

.
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absence of an appeal (see Pueblo of San Francisco, 5 L. D., 483, 494;
Knight ». Land Association, 142 U. 8., 161, 178), yet, ordinarily, it
will not exercise this power upon the application of a party to the
proceedings, in the absence of a clear and concise designation of the
errors complained of by him.

As the appeal from the decision complained of was not presented
until the time allowed for taking the same had expired; as no reason
is alleged why the appeal was not presented within the specified time;
as the errors complained of are not designated; and as it is not pointed
out in what manner petitioner would be injured if the decision com-
‘plained of is allowed to stand; its request is denied and its petition is
dismissed.

HOMESTEAD—CULTIVATION—GRAZING.
Ernora C. JETES.

In grazing countries or districts, the use of land embraced in a homestead entry for
grazing purposes, where the land is suitable for that purpose only, is equivalent
to cultivation; and where the land isrented to another and used by him for such
purpose, such use constitutes a compliance with law on the part of the entryman
in the matter of cultivation.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C) June 16, 1904, (A. W. P)

On May 7, 1901, Elnora C. Jetes made homestead entry No. 4229,
for the E. £ of the NW, 1 and the S. § of the NE. £ of Sec. 27, T. 25 N.,
R. 44 W., Alliance, Nebraska, land district, and on Septembe1 1902,
submltted commutatlon pr oof thereon, for Whlch cash cer tlﬁcate lqsued
September 18, 1902.

By decision of July 1, 1903, your office held that proof as submitted
was insufficient as to cultivation, and therefore called upon claimant
to show by affidavit to what extent and by whom the land had been
used for grazing, and how many cattle had been grazed thereon.

In response thereto the local officers transmitted the affidavit of
claimant, in which she states—

that said tract was rented by herself for grazing only, to one C. W. Hicks, for the
year 1901, and he used it to pasture his horses; he had the use of the land that year
for building her house, and the year 1902 rented the land for grazing purposes to
Simonson Bros., who had about 50 cattle grazing for three months.

Upon consideration of this affidavit in connection with the proof
vour office held, by decision of January 29, 1904, that:

The proof submitted in this case is not satisfactory, as it does not show residence
on or cultivation of the land entered, and her affidavit does not show good faith, as
other parties have used the land for the years 1901 and 1902, it is therefore rejected,
and the entry held for cancellation, subject to appeal within the usual time.

The case is now before the Department upon appeal, wherein it is
" set out that on or about August 15, 1903, almost a year after the issu-
ance of the cash certificate, claimant sold the land for a valuable con-
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sideration to A. J. Simonson, who, on September 1, 1903, sold and
conveyed the same, for a valuable consideration, to Joseph Creswell
and E. G. Kindred, of Denver, Colorado; and that said Joseph Cres-
well, as such transferee, and as an innocent purchaser, intervenes, and
appeals from your office decision, alleging, in substance, that you erred
in holding that the proof did not show good faith on the part of the
claimant; that claimant did not reside upon and cultivate the land;
and that the affidavit does not show good faith, as other parties used
the land for grazing.

From an examination of the proof submitted it appears that during
the month of May, 1901, shortly after making entry of the tract,
claimant erected what is described as a comfortable fourteen by six-
teen frame house, painted, and covered with shingle roof, at which
time she established residence on the land; that she erected a twelve
by sixteen frame barn; sunk a well, supplied with pump; and partly
fenced the tract—all of which improvements were valued at $250.

In response to question six, as to periods of absence from the land,
claimant answers as follows: _

I have to support myself and have been away to work Tor my living and to get
means to improve my place. I can not give the dates of my absences all of them,
but I have spent a good part of the time on the land. I have never been away more
than three weeks at a time, and away from place about one-half or more of the time.
I have lived there more than one-sixth of the time.

In this same connection one of the witnesses living near the land
states that:

She has been absent for the purpose of employment in Alliance, Nebraska, to
maintain herself for short periods. - T do not know the exact periods, but I saw her
on the land every few weeks. I judge that she was actually present on the land
between one-fourth and one-fifth of the time.

Relative to compliance with the law as to cultivation it appears that
the tract is situate in what is known as the ** Sand Hills of Nebraska,”
and is not adapted to agriculture, but is suitable for grazing purposes
only. In reply to question seven claimant stated that she had not
cultivated any of the tract, but had used it for grazing. As herein-
‘before stated, your office held that while cultivation is not essential in
all cases, it is necessary that the proof should clearly show for what
purpose the land has been used, and as you did not deem this answer
sufficiently specific you called for further showing by affidavit as to
what extent and by whom the land had been so used. The showing
as to residence was not questioned, nor was there any intimation
therein that the said proof was otherwise insufficient. Upon receipt
of this affidavit, however, you found, on consideration of the entire
showing, that proof as to residence was unsatisfactory, and that the
affidavit did not show good faith in the matter of compliance with the
requirement of the law as to cultivation, as other parties had used
the land for grazing purposes, and not the claimant.
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The Department has long held that stock grazing in grazing coun-
tries, or localities where the land was suitable only for that purpose,
was equivalent to cultivation. The land in question appears to come
within that category; hence in this respect it only remains to be con-
sidered as to whether renting the land to another for grazing purposes
is a good faith compliance with the law in the matter of cultivation.
The Department has held that the execution of a lease by a home-
steader of the land embraced in his entry and the occupancy and culti-
vation of said land by his tenant will not defeat the right of the entry-
man to perfect title under his entry, if he continue to reside on and
improve the land (Thomason ». Patterson, 18 L. D., 241). Such a
holding is in all respects logical, and is not materially different from
the employment of assistance in the cultivation of an entry. In fact,
to hold otherwise would seriously limit the possibility of cultivation
by the entryman, who has neither farming implements and horses nor
the means to acquire them. Such being the case in the matter of cul-
tivation by tilling the soil, it follows that such practice must be recog-
nized in complying with the law in this respect in grazing countries.
It does notappear in this case that the claimant was possessed of either
horse or herd, and hence to have failed to lease the land to other par-
ties for such purpose would have resulted in failure to comply with
the requirements of the homestead law as to cultivation. The Depart-
ment can not therefore concur in the reasoning of your office as to
lack of good faith because of the rental of the tract for grazing pur-
poses to other parties. :

In fact, upon careful consideration of the showing in this case as to
cultivation, improvement, and residence, the Department is of the
opinion that, inasmuch as there is no charge or showing that the entry
was made in bad faith or for speculation, the proof should be approved
and the entry passed to patent, and in the absence of other objection

it is accordingly so directed.

" The decision of your office is therefore reversed.

FOREST RESERVE—LIETU SELECTION—ACT OF JUNE 4, 1897,

"LAFAYETTE LEWIS.

Lands relinquished to the United States under the exchange provisions of the act of
June 4, 1897, while within a forest reserve, but subsequently excluded from such
reserve, do not become public land subject to entry until the title tendered has
been accepted and approved.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C) June 17, 1904. J. R. W)

- Latayette Lewis filed a motion for review of departmental decision
of March 25, 1904 (unreported), rejecting his application under the act
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of June 3, 1878 (20 Stat., 89), for the S. 4 of the SE. } of Sec. 6, T.
27 N.,R. 14 E., W. M. beattle, Washington, because 1t is land once
patented and relinquished to the United States under the exchange
provisions of the act of June 4, 1897 (30 Stat., 36), while within"a
forest reserve, by one claiming to be its owner, but such relinquishment
and selection therefor had not been finally approved.

The motion alleges error in said decision that it failed to find that
the land belonged to the United States and was subject to entry; that
further delay in approval of the selection for which the tract in ques-
tion is the base is an injustice to the rights of the applicant, and to
longer hold the land excluded from the legal application of a qualified
entryman is against the spirit and intent of the laws governing entries
of public lands.

The motion is in substance a mere criticism upon the celerity and
efficiency of the land department in disposal of the selection.

A selection under the act of June 4, 1897, is essentially an exchange.
Equitable title and right to the lands exchanged necessarily vest at the
same time. In Cosmos Exploration Company ». Gray Eagle Oil
Company (190 U. S., 801, 312, 3183) the court held that:

There must be a decision made somewhere regarding the rights asserted by the
selector of land under the act, before a complete equitable title to the land can
exist. The mere filing of papers can not create such title. . ... It is certain,

. there must be some decision upon that question before any equitable title
can be claimed—some decision by an officer authorized to make it.

In the present instance there had been no decision upon the selection.
The mere filing for record of the deed of relinquishment, as remarked
by the court (190 U. S., 312), “‘does not show necessarily that he was
owner of the land.” It is his mere assertion. The land has once
passed out of the administrative jurisdiction of the land department
by issue of the patent upon the original entry. A reconveyance by
some one claiming to be owner may or may not vest title in the United
States. Whether it does vest title in the United States depends, first,
upon the question whether he is in fact complete owner free of any
lien, incumbrance, or other claim of title, for the United States will
not accept conveyances of title under the exchange provisions of the
act unless title is free of adverse claim. It will not exchange public
lands for those concerning which it may have to litigate with its citi-
zens as to its right. Lands conveyed to the United States under this
act do not become public lands subject to entry until the title tendered
has been accepted and approved. Itis due the proponent, as good
faith on the part of the United States to whom he tenders title, that
no act should be done or permitted by the government which can
impail or cloud his right until the title he tenders is found satisfactory
and is aecepted. Maybury et al. ». Hazletine (32 L. D., 41, 42).
This is so clearly the requirement of good faith on part of the Umted
States that argument on that head is unnecessary. It necessarily fol-
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lows that the land in question was not public land subject to entry at
the time of Mr. Lewis’s application.

This being clear, nothing remains of the motion but a criticism upon
the failure of the land department to conclude a negotiation of exchange
to which Mr. Lewis is not a party and in which he has no interest or
concern. So long as the interested party does not complain, it is not
the province of Mr. Lewis, a stranger to the negotiation, to inter-
meddle in it as a volunteer seeking to appropriate the land tendered
to the government, but not yet accepted.

The motion therefore presents no reason to recall, vacate, or modify
said decision, and none appearing otherwise the motion is denied and
the decision is adhered to.

HOMESTEAD—CULTIVATION—HXIRS.
Scuoorey ». HEIRS OF VARNUM.

The heirs of a deceased homesteader sufficiently comply with the law in the matter
of cultivation if they cultivate the land during the proper season each year.

Secretary Iitchcook to the Commissioner of the General Land Office,
(F. L. C) June 20, 1904. (A.S. T)

On April 21, 1897, Loren W. Varnum made homestead entry for the
NE. { of Sec. 10, T. 146 N., R. 72 W., Bismarck land distriet, North
Dakota. He died on October 30, 1899, and said entry was subsequently
suspended upon the report of a special agent of your office charging
that he had never established his residence on the land.

A hearing was had on the application of Zeph Varnum, the father
of the entryman; whereupon the local officers recommended the can-
cellation of the entry. Zeph Varnum appealed to your office, where
a decision was rendered affirming the action of the local officers and
holding the entry for cancellation, and on further appeal to this
Department your said decision was affirmed by departmental decision
of May 15, 1903 (not reported). A motion for review of the last
named decision having been filed and entertained, this Department on
August 25,1903, rendered a decision (not reported) vacating its former
decision and holding the entry intact.

On November 16, 1903, said Zeph Varnum, claiming to be the sole
heir of Loren W. Varnum, deceased, offered final proof in support of
said entry, whereupon final certificate was issued to the heirs of Loren
Varnum, deceased.

On November 27, 1903, Pearl Blanch Schooley filed an affidavit of
contest against said entry, charging, among other things not necessary
to be stated, that Loren W. Varnum died on October 30, 1899; “‘that
Zeph Varnum, as the father of said entryman, offered final five years’
proof in support of said entry . .. .. on November 16, 1903; and
that said Zeph Varnum wholly failed to either cultivate or improve
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said tract or any part thereof since the death of said entryman, after
the crop season of 1901.” The local officers forwarded said affidavit
to your office where, on March 4, 1904, a decision was rendered
wherein it was held that ‘‘the charges made are not deemed sufficient
to warrant this office in ordering a hearing,” and said affidavit of con-
test was rejected, from which decision the contestant has appealed to
this Department.

In said departmental decision of August 25, 1903, it was said that—

the proceedings in this case did not involve any charge that the heir of the deceased
entryman has not complied with the law; his connection with the land was not
inquired into at the hearing or considered by your office or this Department and any
conclusion as to that matter would be reached by inference only, and it is manifestly
improper to decide that matter upon the present record.

That case involved only the question as to the entryman’s compli-
ance with the law during his lifetime. In order for his heirs to pre-
serve their right to the entry it was necessary that they should, within
a reasonable time after the death of the entryman, proceed to cultivate
and improve the land and continue such cultivation and improvement
for such period of time as, when added to the time duling which the
entryman had complied with the law, would make five years comphance
with the law.

The final proof was offered on November 16, 1903; the entry was
then six years and seven months old.- The affidavit of contest does not
charge that the entryman failed to comply with the law up to the time
of his death, when the entry was two yvears and eight months old, and
assuming that he had done so, it was necessary for the heirs to con-
tinue such compliance by cultivation and improvement of the land for
two years and four months from the date of his death, or till March 1,
1902.

The heirs of a deceased entryman are not required to cultivate the
land constantly, . e., every day or every month after the death of the
entryman, but it is sufficient if they cultivate it during the proper
season each year. The affidavit of contest in this case charges that
Zeph Varnum failed to cultivate the land in question after the crop
season of 1901. It is not charged that he is the sole heir of Loren W.
Varnum, but, assuming that he is such, it was necessary that he should
cultivate the land at the proper season each year till the expiration of
said period of two years and four months from the death of the entry-
man. After the crop season of 1901, it was not incumbent upon him
to do any further cultivation of the land till the crop season of 1902,
The two years and four months expired on March 1, 1902, which was
before the usual crop season in that latitude, and therefore he was not
required to cultivate the land after the crop season of 1901.

Said affidavit, therefore, fails to show a sufficient cause of action
against the heirs of Loren W. Varnum and your said decision reject-
ing the same is affirmed and said affidavit is rejected.
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GAMBLE v. STATE oF MINNESOTA.

Motion for review of departmental decision of April 14, 1904, 32
L. D., 593, denied by Secretary Hitchcock, June 20, 1904,

SWAMP LAND GRANT—ADJUSTMENT—FIELD NOTES OF SURVEY.
Coox . STATE oF MINNESOTA.

‘Where the field notes of survey are the basis of adjustment of the swamp land grant
to a State, and the intersections of the lines of swamp or overflow with those of
the public surveys alone are given, those intersections may be connected by
straight lines; and all legal subdivisions, the greater part of which are shown
by these lines to be within the swamp or overflow, will be certified to the State;
the balance will remain the property of the government.

Where only one line is intersected by swamp, or for any other reason the above
rule can not be applied in the adjustment, the plats of survey may be used to
supplement the field notes, but they are referred to only in such cases, and in
no cagse can they be considered as overcoming or controlling the field notes of
survey.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 21, 1904. (F. w. C.)

The Department has considered the appeals by Wirt H. Cook and
the Duluth and Iron Range Railroad Company from your office decis-
ion of F ebruary 94 last, wherein it was adjudged that the S. § of
NW. 4, the NE. } of SW. 1, Sec. 9, the SE. £ of SE. 1, Seec. 10, and the
SE. { of NE. 1, Sec. 15, T. 55 N., R. 11 W, 4th P. M., Duluth land dis-
tuct, Minnesota, are of the character of lands granted to the State of
Minnesota by the swamp land grant of March 12, 1860 (12 Stat., 3),
and that the NW. 1 of NW. } of Sec. 9, and the SW. + of NW. } of
Sec. 23, T. 55 N., R. 11 W., are established by the field notes not to
he of the character of lands granted by said act.

Cook initiated contest against the State of Minnesota, involving all
the above described lands, upon which hearing was regularly ordered
and held December 5, 1901, the State defaulting, but the Duluth and
Iron Range Railroad Company entered an appearance, claiming the
land through the State. The record made at said hearing was never
completed, in this, that the witnesses did not sign their testimony
given at said hearing prior to the order of January 14, 1902, suspend-
ing action upon all contests involving the swampy or non-swampy
character of the lands, except where the field notes of survey alone
were relied upon.

Following the promulgation of circular of April 4, 1903 (32 L. D.,
88), the local officers disposed of the case under the decision Lendered
by your office in the case of Brown . State of Minnesota; that is,
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upon consideration of the testimony taken at the hearing before
referred to. Upon appeal your office overruled the action of the
local officers and held that the contest must be disposed of without
regard to said testimony and upon the field notes of survey alone,

Because of the admission by the contestant that a careful survey of
the S. § of NW. 1 and NE. { of SW. £, Sec. 9, and the SE. + of NE. £,
Sec. 10, might show the same to be swamp lands, your office affirmed
the recommendation of the local officers that the contest be dismissed
as to said tracts, further finding, however, that each of said tracts is
shown by the field notes to be of the character contemplated by the
swamp land grant. Your office also found that the field notes of sur-
vey show that the SE. 4 of NE. 4, Sec. 15, is of the character contem-
plated by the swamp land grant, to that extent reversing the decision
of the local officers, which was based, as before stated, upon the testi-
mony offered at the hearing.

With regard to the NW. } of NW. &, Sec. 9, and the SW. { of NW,
+ of Sec. 28, your office decision found, after careful examination of
the field notes of survey, following the rule announced in First Lester,
543, where the field notes are made the basis for the adjustment of the
State’s claim, that the greater part of each of these subdivisions is by
the field notes of survey shown to be dry land, and to this extent the
decision of the local officers, based upon the testimony taken at the
hearing, was affirmed.

From your office decision both Cook and the Duluth and Iron Range
Railroad Company appealed. ’

Considering the appeal by Cook, the Department is of opinion that
your office decision properly held that his contest with the State of
Minnesota must be disposed of according to the field notes of survey;
because he did not claim to be an actual bona fidesettler upon the land
involved, nor had his contest proceeded to a hearing and decision prior
to the issue of the circular of April 4, 1908, supra, and as he does not
question your reading of the field notes of the survey, your decision,
in so far as it dismisses his contest, is affirmed.

The appeal by the Duluth and Iron Range Railroad Company ques-
tions the correctness of the adjudication made by your office in so far
as it rejected the claim of the State under the swamp land grant to the
NW.t of NW.% of Sec. 9, and the SW.1 of NW.1, Sec. 23, finding
that they were, by the field notes of survey, shown not to be of the
character of lands granted to the State, and alleges that your office
did not give proper consideration to the plat of survey of the town-
ship, which, it is urged, is a part of the field notes of survey and
shows that both tracts are of the character granted.

Your said office decision relies upon the rule announced many years
ago and reported in First Lester at page 543, which is as follows:

Where the field notes are the basis, and the intersections of the lines of swamp or
overflow with those of the public surveys alone are given, those intersections may
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be connected by straight lines; and all legal subdivisions, the greater part of which
are shown by these lines to be within the swamp or overflow, will be certified to
the State; the balance will remain the property of the government.

It is learned upon inquiry at your office that this rule has been
uniformly followed for many years in adjusting claims to swamp land
under the grants made to the several States. v

The plat of the township and the field notes of the survey have been
examined in the consideration of this appeal and it is found, following
the rule above announced, that your office properly adjudged the two
tracts last described not to be of the character of lands granted to the
State by the act of March 12, 1860, supra.

With regard to the NW. + of NW. } of Sec. 9, the field notes of
survey show on the line between sections 8 and 9, running northward,
that the surveyor left the swamp at 66 chains, thus leaving 14 out of
the 20 chains on the west line of the NW. & of the NW. 1 of said sec-
tion, dry land. On the opposite side of the section on the line between
sections 9 and 10, running northward, the surveyor lett the swamp at
61 chains, 19 chains from the northeast corner of the section. Con-
necting these points where the surveyor left the swamp on each side
of the section by a straight line excludes the greater part of the NW,
% of the NW.  of said section 9, from the swamp, and thus estab-
lishes the character of the said tract to be dry land, no swamp being
‘encountered on the north line of the section. When referring to the
plat of survey of this township it is seen that the swamp lines indi-
cated thereon do not agree with the field notes of survey in this, that
the north boundary of the swamp, or the points at which the surveyor
left the swamp when running the east and west lines of the section,
are shown upon the plat to be farther north than called for by the
field notes. Thus, if the plat were followed, instead of supplement-
ing the field notes it would correct the field notes. This is not per-
missible. The markings upon the plat can only be looked to as to the
showing within the interior of the section and not to the points of
intersection along the run or surveyed lines.

With regard to the SW. 1 of NW. 1 of Sec. 23, the field notes of
survey show on the line between sections 22 and 23, running north-
ward, that the surveyor intersected a lake 41 chains, just one chain
above the SW. 4 of the NW. 1 of said section, and when running the
line between sections 14 and 23, running west, a lake was intersected
at a point 53 chains from the NE. } of said section, or at a point 7
chains to the east of the northeast corner of the NW, + of the NW. %
of said section. Connecting the points where the lake was intersected
on the west and north sides of said section by a straight line excludes
from the lake the greater part of the SW. { of the NW. £ of said
section. :

It is true that the plat of survey of the township indicates that the
configuration of the lake within the section is such that the greater
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part of the tract in question is shown to be within the lake, and that
the body of water was not meandered, nevertheless, as the rule before
referred to has heen uniformly followed for many vears and is always
relied upon where there are such showings along the surveyed lines
of the section as to permit of its applications, the Department adheres
to the adjudication made in this instance, which excludes the greater
part of the legal subdivisions, and in this connection calls attention to
the fact that the State has, under the application of this rule of adjust-
ment, received title to lands not shown by the plats of survey to be
swamp or overflowed lands, and thus the matter equalizes itself.

Where only one line is intersected by swamp, or for other reason
the rule can not be applied in the adjustment, the plats of survey may
be used to supplement the field notes, but they are referred to only in
such cases, but in no case can they be considered as overcoming or
controlling the field notes of survey.

Upon careful review of the entire matter, therefore, the Depart-
ment also affirms that portion of your office decision which adjudged-
the NW. 1 NW. 1 of Sec. 9, and the SW. £ NW. £ of Sec. 23, not to
be of the character of lands granted by the act of March 12, 1860,
supra.

SURVEY—ARTIFICIAL LAKE—-MEANDER.

City or Beaver Dam ET AL,

The land department has no authority to meander an artificial lake which was not
established until subsequently to the approval of the survey of the township and
after a large part of the lands therein had been disposed of by the government
according to the official plat.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 21, 1904. ¢J. B. W.)

The State of Wisconsin, the City of Beaver Dam, and Beaver Dam
Cotton Mills have each appealed from your office decision of March 7,
1904, denying the petition of the City of Beaver Dam and the Beaver
Dam Cotton Mills and four hundred and thirty-three others, citizens of
Beaver Dam, for the meandering of Beaver Dam Lake.

The city’s petition sets forth that it is a munieipal corporation, situ-
ate upon parts of Secs. 3, 4, 5, T. 11, and 27, 28, 29, 32, 33, 34, T. 12
N., R. 14 E., Wisconsin, upon the border and outlet of Beaver Dam
Lake, ‘“a public body of water,” and navigable, ten to twelve miles
Jong and one to two wide, which has existed in its present form since
1842, then created by a dam built across the Beaver Dam River at that
point, then a village, for a water power, and that the lake covers about
6,600 acres, and now furnishes power for large mills and factories;
that the city was incorporated in 1856, and has a population of 5,128
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by the census of 1900; that the maintenance of the lake is of vital
interest to the city, and to settle *‘ certain property interests” a survey
by the government is necessary of that part of the townships compris-
ing the lake-bed, as the official plats of the original survey in 1835 and
1836 do not show that any lake exists, for which reason many ques-
tions arise and much litigation ensues making it a great benetit to the
city, the shore-owners, and the manufacturing interests to have the
lake meandered.

The citizens’ petition, to the same general purport, further refers
to an order by your office, August 15, 1850, to the United States
surveyor-general, Dubuque, lowa, directing a meander of *‘Beaver
Dam swamp,” in townships 12, ranges 13 and 14, never executed, and
asked that such order be now carried out.

February 16, 1904, the Attorney-General of Wisconsin, on behalf
of the State, by letter, supported the petitions, asserted an interest
of the State, and asked that the order of August 15, 1850, might be
carried out.

The records of vour office show that the subdivision surveys of
these townships were made in 1835, and the surveyor’s field-notes and
return show that the area of the present lake was then a marsh, not
subject to meander as a lake, the lake heing artificially formed in
1842 by construction of the dam, referred to in the petitions, after
approval of surveys in 1835 and 1836; that some of the lands repre-
sented upon the official plats as marsh were disposed of by the United
States prior to the passage of the swamp land grant of September 28,
1850 (9 Stat., 519), the State having been admitted into the Union
May 29, 1848 (9 Stat., 233), and that far the greater part of the lands
in the present lake area, not previously disposed of, were in 1854
approved to the State as swamp and overflowed lands under the act of
1850, supra.

The reason why the above order of August, 1850, for meander of
the lake, was not then carried out is stated by your office to be that no
funds were then available for the purpose, and it is probable that
further examination disclosed that meander of the lake at that time
would, or might, affect rights vested by previous disposal of lands
within the marsh.

Your office, March 7, 1904, held that the lake so made by erection
of the dam can not properly be surveyed and meandered after approval
of the surveys of the townships and disposal of lands therein by the
government according to such official plats, and denied thé petition.

April 29, 1904, the State of Wisconsin by its Attorney-General;
also the City of Beaver Dam by its city attorney, and Beaver Dam
Cotton Mills, one of the ecitizen petitioners, by E. C. McFetridge, its
president, filed appeals from your office decision. The last two named
are without date. The first two named were served, respectively,
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May 5, and April 25, 1904, on ‘‘ Charles Haffemeister, who has made
homestead entry No. 10660 of the SE. + NW. 1 and NE. 1 of SW.
and the W. 4 of the SE. %, all in section 31, town 12 N., range 14 E.”

April 18,1904, before such service, counsel for Charles Haffemeister
addressed to the Secretary of the Interior a letter, in the nature of a
protest against granting the petitions for meander of Beaver Dam
Lake, claiming that when Haffemeister made his homestead entry
*nearly all of the 160 acres was dry land, yet at the present time it is
nearly all covered with water,” due to increased precipitation and a
husbanding of the water and arresting its natural flow by those con-
trolling and managing the dam.

The authority of the land department to make surveys arises from
the legislation of Congress, codified as Chapter 1 of Title 23 of the
Revised Statutes, as incidental merely to the general purpose of admin-
‘istering the public lands and facilitating their sale and individual
appropriation. No general power or authority is given to make sur-
veys of lands not property of the United States. When lands are
surveyed and disposed of, the plats and fleld-notes become part of the
purchaser’s muniments of title *‘as much as if such deseriptive features
were written out on the face of the deed or grant” or patent (Cragin
v, Powell, 128 U. 8., 691), which even the courts have no power to
correct, but only to conserve and protect (ib., 699).

The lake did not exist when these townships were surveyed, nor
until a large part of the lands therein was disposed of. There is no -
suggestion or claim that the surveys as originally made were not in
everything correct. 1f any public lands remain in the township which
might authorize the land department to make a resurvey of them for
correction of errors in the former survey, if such error existed, they
are of small comparative area. A survey for the purpose would not
authorize the land department to resurvey the lands disposed of and
to establish for them and upon them new lines of boundary of the land
or of the meander of the present lake to affect rights of their owners.

As to the rights of the State under the swamp land grant to claim
ownership of the lands entered by Haffemeister, or other lands not
patented by the United States, no record is here presented upon which
action can be taken. TIf the State has valid claim to any swamp lands
which were such September 28, 1850, its rights will be determined when
such claim is made and presented.

As to other lands not swamp lands at that date now under the body
of the waters of the lake, the equity of the State, if any has arisen by
the long appropriation of such lands to such use, is proper matter for
consideration of Congress, which has plenary power in the disposal of
public lands.

Your office decision is affirmed.
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FOREST RESERVE—LIEU SELECTION—-RELINQUISHMENT—ACT OF JUNE
4, 1897.

James H. Harre.

A relinquishment under the exchange provisions of the act of June 4, 1897, of a
fractional portion of a legal subdivision, will not be accepted unless the fraction
is all of the full regular subdivision that the party then owns.

It is essential to the right to make a selection under the act of June 4, 1897, that
title to a proper base should first have been relinquished to the United States. -

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C.) June 22, 1904, (J. R. W)

James H. Harte, as attorney in fact for J. J. Rapp, appealed from
your office decision of October 12, 1903, rejecting his application, filed
January 24, 1902, number 5189, your office series, under the act of
June 4, 1897 (30 Stat., 36), to select the E. § of the SW. 4, Sec. 14, T.
44 N., R. 1 E., B. M., Coeur d’Alene, Idaho, in lieu of the S. % of the
N. + of the SE. 4, Sec. 23, and the S. 4 of the N. § of the SW. 1, Sec.
24, T. 5 N., R. 24 W., S. B. M., in the Pine Mountain and Zaca -
Lake Forest Reserve, Ventura county, California. :

The abstract of title of Rapp to the land relinquished, September
28, 1901, to the United States, showed that May 27, 1901, patent
issued to Rapp for the entire N. § of the SE. { of Sec. 23, and the N.

" of the SW. % of Sec. 24. There was no showing that the fractions
of government subdivisions so relinquished were at that time all of the
land in those subdivisions that Rapp then owned. The unvarying
practice of the land department is to regard government subdivisions
as units which it will not hreak in making disposal of public lands,
and in accepting relinquishments under the act of 1897 it is the inva-
riable requirement that such fractional relinquishments will not be
accepted unless the fraction is all of the full regular subdivision that
the party then owns. The present instance is in direct violation of
such practice, and if permitted will necessarily tend to confusion and
embarrassment of business. Your office decision is affirmed.

February 28, 1904, since the above appeal, Harte, as attorney in
fact for Edward B. Perrin, filed an application to select the same tract,
assigning as base certain lands in the San Francisco Forest Reserve,
Coconino county, Arizona, relinquished to the United States by deed
of Perrin, executed December 19, 1902, recorded January 81, 1903,
after Rapp’s selection was filed, Harte’s power of attorney being exe-
cuted February 17, 1904, subsequent to Rapp’s appeal.

Counsel makes reference to departmental decision of May 26, 1902,
in F. A, Edwards (not reported), and suggests that the cases are simi-
lar. In that case Edwards selected two forty-acre tracts of public
land—viz., the SE. 1 of the NE.  of Sec. 26 and the SW. { of the
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SE. % of Sec. 24, assigning as a base therefor one regular forty acre
tract, the SE.  of the NW. % of Sec. 8, and two half-forty acre tracts, the
N. }of the SW.1 of the NW. } and the S. 3 of the NW. } of the NW. %
of Sec. 8. The whole selection was rejected by the Department, May 8,
1901. On review, May 28, 1902, the selection was allowed to stand as to
one forty acre tract, to be designated by the selector and based on the
full forty acre tract relinquished. The remainder of the selection was
rejected. That decision has no relevance here, except as a precedent
for rejection of the entire selection, for no complete government sub-
division is here assigned as base for the selection made.

It is essential to the right to make a selection under the act of 1897
that title to a proper base should first have been relinquished to the
United States. Perrin’s relinquishment, made December 19, 1802,
can not support a selection attempted to be made January 24, 1902.
It can have etfect against an adverse claim at most only from its pre-
sentation, February 23, 1904. It has no relation to Rapp’s applica-
tion, and can he considered only as a distinet one.

FOREST RESERVE—LIEU SELECTION—RIGHT OF WAY--ACT OF JUNE 4,
1897,

Groree WELDRICK.

A selection of lieu lands under the exchange provisions of the act of June 4, 1897,
can not be allowed where there has been conveyed out of the tract assigned as
base for the selection a right of way for a pipe and flume line and for a power
canal and also the right to enter upon said land “‘at all times after said pipe and
flume line is completed for the purpose of keeping the same in good repair.”

Secratwry Hitchcock to the Commissioner of the General Land Offico,
(F. L. C) June 23, 1904, J.R.W)

George Weldrick, attorney in fact for John F. Campbell, appealed
from your office decision of September 30, 1903, rejecting his applica-
tion, mumber 5230, your office series, under the act of June 4, 1897
(80 Stat., 36). to select the SE. # of the NW.  of Sec. 19, T. 30 N, R.
12 W., W. M., Seattle, Washington, in lien of lot 1 (NW. £ NW. })
of Sec. 18, T. 1 5., R. 1 W., S, B. M., in the San Bernardino Forest
Reserve California. '

The only question presented by the appeal is the sufficiency of title
to the tract last deseribed, assigned as base for the selection.

March 20, 1902, Campbell filed for record his deed of quitclaim
relinquishing title to the United States to lot 1, section 18, stated to
contain 40.12 acres, which deed bore date March 20, and a certificate
of acknowledgment dated March 20, 1902, Campbell’s signature to
this deed, the original of which is filed, was written with a lead pencil.
Campbell’s title was deraigned from G. H. Walker, through a deed by



DECISIONS RELATING TO THE PUBLIC LANDS. 55

Walker to R. E. Bledsoe, recorded March 2, 1901. January 30, 1899,
while Walker held title, he conveyed by deed to the Redlands Electric
Lightand Power Company, a corporation, ‘* the right of way fora pipe
and flume line over and across” the premises, more fully described by
the field-notes thereto attached and made part of the deed. The deed
further conveyed to the grantee ‘‘also a right of way . . for
Power Canal Number Three of the Redlands Electric Light and Power
Company ” across the premises, also shown by field-notes attached.
The field-notes show that the first desecribed right of way enters the
tract about fifty-three feet west of its northeast corner and leaves it -
about nineteen feet north of its southwest corner, having a total length
of tangents and semi-tangents and curves of 3,104.63 feet. The right
of way for the Power Canal Number Three enters the tract about
twenty-five feet north of its southeast corner and leaves it at the same
point as the former, having a length of 1,170.8 feet. The width of
the ground to be used is not given and the area supposed to be affected
can not be ascertained. By the rights of way the tract is severed into
three fragments. In addition to such rights of way, the deed granted
to the power company the right to enter said lot— .

during the construction of the work, and erect on said lot hoists and tramways, to
establish camps, for making cement pipes, flumes, or mixing conerete, and the right
to establish temporary buildings and other necessary adjuncts to carry on the work
of construction and also the right to enter upon said lot one in said section at all

times after said pipe and flume line is completed for the purpose of keeping the same
in good repair.

Your office held:

It is thus apparent that the titie tendered by the selector is encumbered with the
perpetual easement vested in the Redlands Electric Light and Power Company by
the said deed of January 30, 1899, and it is, therefore, not such a clear, unincum-
bered title as can be accepted under the law in exchange for other land (30 L. D.,
15). . . .

The selector’s tender of relinguishment can not, therefore. be accepted. and his
applicatfon to select, based thereon, must be rejected.

No part of the land is free from servitude, nor, were tnere some
part not so encumbered, is there any means of ascertaining the quan
tity and segregating it from the remainder of the tract.

Your office decision is affirmed.
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SWAMP LAND—FIELD NOTES OF STRVEY—PLAT—ACT OF SEPTEMBER
28, 1850.

Boyres #. STATE oF WISCONSIN.

Where it is not clearly shown by the field notes of survey that a tract of land was at
the date of survey swamp land, and the State has never made formal claim to
such tract under the swamp land grant, although lists of lands selected as swamp
and overflowed within the township where the tract is located were filed many
years ago, and it is shown by the testimony adduced at a hearing had on a con-
test involving the character of the land that such tract is not swamp land, the
markings upon the plat of survey showing the extension of a swamp within the sec-
tion, not based upon an actnal survey, but upon a casual observation of the land
and deduction from the conditions shown along the the survey line, will not be
deemed sufficient to establish the character of the land as swamp and overflowed
within the meaning of the act of September 28, 1850.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) ' June 26, 1904. (F. W.C)

The Department has considered the appeal of the State of Wisconsin
from your office decision of February 23 last, wherein it was adjudged
that the NW. 1 of SW. 1 of Sec. 36, T. 21 N., R. 5 E., Wausau land
district, Wisconsin, was not swamp and overflowed: land within the
meaning of the swamp land grant of September 28, 1850.

The township in question was surveyed in 1851 and on April 18,
1854, the surveyor-general of the State filed a list of the lands selected
as swamp and overflowed lands within this township, which list was
duly examined and from which a clear list was made and approved by
your office November 13, 1854, upon which patent was suhsequently
issued. The tract in question was not included in the list of lands
selected by the surveyor-general.

February 26, 1880, the governor of the State submitted certain
supplemental lists of lands claimed under the swamp land grant. The
tract in question was not included within these lists and so far as
shown by the records no formal claim to this land under the swamp
land grant was ever presented. It does appear, however, that the
tract in question was included in what is known as the commission’s
report of swamp lands filed in your office August 13, 1881, which list
was supposed to have been made up from the field notes of survey on
file in your office.

January 81, 1899, Oliver Boyles was permitted to make homestead
entry covering the land in question, together with adjoining lands,
and thereafter he filed a formal affidavit attacking the claim to this
land under the swamp land grant as presented in the commission’s
report, before referred to, upon which a hearing was ordered.
Appearance was entered on behalf of the State at the appointed time
but the State introduced the field notes of public survey together with
the plat of the township and objected to the introduction of oral testi-
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mony in order to establish the character of this land. Boyles was
permitted, however, to introduce his testimony over the protest of
the State, and upon the record thus made the local officers decided
that from this testimony it appeared conclusively that there was not
and never had been a foot of swamp land within the tract involved
and therefore were of the opinion that any claim that the State might
urge to this land under the swamp land grant should be rejected.

The State appealed; again objecting to the consideration of the tes-
timony offered at the hearing and asking for an adjudication of its
claim under the field notes of survey alone.

In your office decision appealed from it is admitted that the plat of
survey indicates that the greater part, if not all, of the tract in ques-
tion falls within & swamp, but it calls attention to the fact that the field
notes of survey do not show that on any of the lines touching section
36 a swamp was encountered, except on the line hetween sections 85
and 36, and that from the field notes it can not be ascertained how far
into the section (36) the swamp encountered on said line extended. In
your said office decision it is said:

It is evident that the surveyor-general did not consider the tract to be swamp land
when he reported a list of selections in the township on April 18, 1854, which list
included 240 acres of land in section 35. It is true that the commission certifies that
the plats and field notes of survey show the tracts reported by them to be swamp

land, but, in this case, they must have relied more upon the plat than on the field
notes—

and said decision therefore affirmed the decision of the local officers
and rejected any claim the State might urge to this land under the
swamp land grant. The State has further appealed to this Department.

From the above recitation it seems clear that the swamp land grant
within the township in question was practically adjusted as early as
1854 and that no formal claim has ever been made to the tract in ques-
tion under the swamp land grant by the State. It can not be adjudged
from the field notes of survey alone that the tract in question was, at
the date of survey, swamp land, and, under the circumstances of this
case, especially in view of the showing made by Boyles, the markings
upon the plat of survey showing the extension of a swamp within the
section, not based upon an actual survey, but upon a casual observa
tion of the land and deduction from the conditions shown along the
surveyed line, is not deemed sufficient to establish the character of this
land as swamp and overflowed land within the meaning of the act of
1850, .

The commission’s report, filed in your office in 1881, as to the tract
in question, must therefore be rejected. Your office decision is accord-
ingly affirmed and Boyles’s entry will be permitted to stand subject to
compliance with law.
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AMENDMENT TO CIRCULAR OF MARCH 20, 1903, UNDER ACT OF
JANUARY 31, 1903, RELATIVE TO COMPULSORY ATTENDANCE OF

WITNESSES.
CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GeNERAL Lanp OrricE,
Wasninerox, D. C., June 27, 1904.
Legisters and Becetvers and Special Agents,
General Land Offfice.

GENTLEMEN: Your attention is called to the following amendment
to Circular Instructions of March 20, 1903 (32 L. D., 182), to carry
into effect the provisions of the act of January 31, 1903 (32 Stat., 790),
entitled ‘“An act providing for the compulsory attendance of witnesses
before registers and receivers of the land office.”

Said act is set out in full in the circular of which this is an amend-
ment, to which reference is hereby made. The second section of said
act provides in part that *‘the fees and mileage of witnesses shall be
the same as that provided by law-in the district courts of the United
States in the district in which such land offices are situated.”

The fourth section of the act provides:

That whenever the witness resides outside the county in which the hearing occurs
any party to the proceeding may take the testimony of such witness in the county of
such witness’s residence in the form of depositions by giving ten days’ written notice
of the time and place of taking such depositions to the opposite party or parties.

The general law fixing the fees of witnesses for attendance upon
United States Courts to which reference must be had in determining
the fees and mileage allowed under the act of January 31, 1908, is
tound in section 848, Revised Statutes, which is as follows:

Sec. 848. For each day’sattendance in court, or before any officer pursuant to law,
one dollar and fifty cents, and five cents a mile for going from his place of residence
to the place of trial or hearing, and five cents a mile for returning. When a witness
is subpenaed in more than one cause between the same parties, at the same court,
only one travel fee and one per diem compensation shall be allowed for attendance.
Both shall be taxed in the case first disposed of, after which the per diem attendance
fee alone shall be taxed in the other cases in the order in which they are disposed of.

When a witness is detained in prison for want of security for his appearance, he
ghall be entitled, in addition to his subsistence, to a compensation of one dollar a day.

A special rate for mileage in certain States and Territories is pro-
vided for by the act of Aungust 3, 1892 (27 Stat., 847), which is as
follows:

The jurors and witnesses in the United States courts in the States of Wyoming,
Montana, Washington, Oregon, California, Nevada, Idaho, and Colorado, and in the
Territories of New Mexico, Arizona, and Utah, shall be entitled to and receive fifteen
cents for each mile necessarily traveled over any stageline or by private conveyance,
and five cents for each mile over any railway in going to and returning from said



DECISIONS RELATING TO THE PUBLIC LANDS. 59

court: Provided, That no constructive or double mileage fees shall be allowed by
reason of any person being summoned ag a witness in two or more cases pending in
the same court and triable at the same term thereof.

By section 877 of the Revised Statutes it is provided that—

‘Witnesses who are required to attend any term of a circuit or district court on the
part of the United States shall be subpcenaed to attend to testify generally on their
behalf, and not to depart the court without leave thereof or of the district attorney;
and under such process they shall appear before the grand or petit jury, or both, as
they may be required by the court or district attorney.

1. No witness can be compelled to appear, either before your office
or any other officer, outside the county in which the subpena may be
served, and no mileage fees should be demanded or paid for any dis-
tance traveled by the witness outside of the county in which the hear-
ing is held or in which his deposition is taken, nor should an attendance
fee be allowed or paid a witness for the time occupied by him in going
to and returning from the place at which the hearing is held or the
deposition is taken.

2. Where the same person appears as a witness in more than one
case at the same time, between the same parties, you should tax the
mileage fees to be received by him as costs in the first case in which
action is taken, after which the per diem attendance fee alone shall be
taxed in the other cases in the order in which they are disposed of.

3. In the application of the provisions of section 848 of the Revised
Statutes to the act of January 31, 1903, a witness is entitled to receive
one dollar and fifty cents for each day’s attendance before the officer
taking the testimony and five cents for each mile actually and neces-
sarily traveled by him within the county in which the hearing is held
or in which the deposition is taken, in going to and returning from the
hearing, in each case in which he may have been in attendance pur-
suant to law, regardless of the fact that he may have been in attendance
as a witness in more than one case before the same officer at the same
time. This is a general rule applicable in all cases and to all parties.
In cases where a witness is required to attend any term of a circuit or
district court on the part of the United States, it is provided by section
877 of the Revised Statutes that such witness shall be subpeenaed to
testify generally on their behalf, and not to depart the court without
leave thereof or of the district attorney. This provision is designed to
restrain the officers in the issuing of subpcenas in different cases in order
to avoid the unnecessary expense of more than one travel fee and one
per diem compensation to the same witness in attending upon the same
court. The provisions of that section should be strictly observed and
applied by local officers and special agents in issuing subpeenas for wit-
nesses to appear and testify in behalf of the United States in proceed-
ings under the act of January 381, 1903. Therefore in all instances
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where the testimony of a person is desired on behalf of the Government
as a witness in more than one case set for hearing at the same time and
place, or on successive davs, before the same officer, such witness
should be subpeenaed to appear and testify generally, and he should
be notified either in the subpena, or otherwise, not to depart without
leave of the officer, or officers, before whom the hearing is had or the
deposition is taken.

4, Any witness who attends any hearing or the taking of any deposi-
tion at the request of any party to the controversy, or at the request
of the atttorney or duly authorized agent of such party, without having
been subpenaed to so attend, should receive the same mileage and
attendance fees to which he would have been entitled if he had been
first duly subpeenaed as a witness on hehalf of such party.

Care should be taken that paynients to clerks and .other officers of
~ the United States for necessary expenses in going, returning, and
attendance at the hearing are made under the provisions of section 850
of the United States Revised Statutes.

The register and receiveralone are authorized by this office to employ
a stenographer where one becomes necessary to reduce the testimony
to writing. Where a commission is issued to an officer to take deposi-
tions it is his duty to provide for the necessary clerical services to
comply with such commission, at his own expense, and he is entitled
to the fees allowed by law for taking depositions.

The voucher of the officer taking a deposition must cite the statute
and page under which he claims fees for his services.

The receiver will report in his account the date set for each hearing,
and the date, or dates, when the hearing was actually held, and all
vouchers or fees paid by him to witnesses should show the witness’s
post-office address, the dates he was actually in attendance at the hear-
ing, the number of miles actually and necessarily traveled in going to
and returning from the place of hearing or the place at which the
depositions were taken, and the number traveled over any stage line
or by private conveyance, in the States and Territories named in the
act quoted above. And the receiver should attach to each account his
certificate to the effect that he has, after proper examination, satisfied
himself as to the correctness of the amounts paid out by him to the
witnesses.”

Very respectfull
IR ¥ J. H. Fiurre,
Aecting Commissioner.

Approved: June 27, 1904, '

E. A. HrrcHoOCK, Secretary.
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PRIVATE CLAIM—SMALL HOLDINGS—SURVEY.
Hirorito DOMINGUEZ ET AL.

There is no limitation upon the time within which the preferred right of entry
accorded a ‘“‘small holding” claimant by the 17th section of the act of March 3,
1891, must be exercised, but the 18th section of said act, as amended by the act
of February 21, 1893, requires that notice of the claiin must be filed with the
surveyor general within two years from the first day of December, 1892; and
the effect of such notice filed within that time is to withhold from entry under
the public land laws all tracts covered by the claimant’s occupancy and posses-
sion until the claim is finally adjudicated or rejected.

A claimant who has filed notice of his elaim within the time required by the act,
does not forfeit his right to make proof of his possession and occupancy by his
failure to apply for a survey.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C.) June 27, 1904, (E. F. B.)

The Departiment has considered the appeal of Hipolito Dominguez
and Juan Garcia from the decision of your office of March 23, 1904,
rejecting their joint application for the survey of their ** small hold-
ing claims” for certain lands located either in township 17 or town-
ship 18 N., range 10 E., Sante Fe, New Mexico.

These claims arose under the 17th section of the act of March 3,
1891 (26 Stat., 854), as amended by the act of February 21, 1893
(27 Stat., 470). In their joint application Dominguez and Garcia
allege that their claims were presented to the surveyor general in 1893
and were received and filed in that office and were numbered 1210 and
1239, respectively, that said claims have never been surveyed, and
that the lands are in danger of being filed upon by others unless they
- are segregated from the public domain.

The surveyor general in his letter transmitting said application states
that *“ Small Holding Claim” 1210 was filed in that office February 17,
1893, and that claim No. 1239 was filed February 28, 1893, since which
time two contracts for the survey of valid small holding claims in said
townships have been awarded to John H. Walker, deputy surveyor,
and both of said contracts have been exeeuted, one in September, 1894,
and the other in February, 1895; that these claims were not surveyed
‘ presumably ” because the claimants failed to make the proper proof
before the deputy, inasmuch as his field notes make no mention of
these two claims. The surveyor general recommended that the appli-
cation be rejected.

Upon the receipt of said letter your office instructed the surveyor
general to call upon applicants for a statement as to why they failed
‘to present their proof to the deputy at the time of the survey of small
holding claims in said township.

In response to said notice the applicants filed a statement under oath
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to the effect that if the small holding applications of other parties in
said townships were surveyed in 1895 by Walker or any one else, they
knew nothing about it; that they live and have lived all their lives on
their claims and never were called upon by anyone either in writing
or otherwise to make proof of their claims; that they never heard of
the survey by Walker of the claims of others until January 21, 1904,
when informed by the surveyor general; that they are not able to read
or write in English or Spanish, and if notices of said surveys were
published in either of said languages, they had no notice of it. They
also stated that they have been informed that one Ramon Jimenez has
filed a homestead application for all or nearly all the land covered by
their ‘“small holding applications,” and when they presented to the
local officers the receipts given by the surveyor general at the time
they filed notice of their claim, they were informed that the surveyor
general had not officially notified the local office of said claims.

The answer of applicants was transmitted to your office by the sur-
veyor general, who adhered to his recommendation that the applications
be rejected for the reason that the survey of other claims in said town-
ships would have excited such interest in the community as to make it
almost impossible for residents to know nothing of it. He discredited
the sworn statement of applicants upon a mere supposition.

Your office approved the recommendation of the surveyor general
and rejected the application. You held that from the facts set forth
the claimants have failed to perform the acts which would legally
entitle them to the benefits of the act; that the filing of their applica-
tions in February, 1893, which is the initiatory notice to the govern-
ment of their claim to the land, is evidence of their knowledge of the
existence of the law and that it was incumbent upon them to take the
necessary steps to protect their rights so initiated.

At the time claimants filed in the surveyor general’s office notice of
their claim, these townships had been surveyed. As tosuch townships
in the States and Territories named in the act of March 3, 1891, the
17th section of the act, as amended by the act of February 21, 1893,
provides that

all persons who, or whose ancestors, grantors, or their lawful successors in title or
possession, became citizens of the United States by reason of the treaty of Guada-
lupe-Hidalgo, or the terms of the Gadsden purchase, and who have been in the actual
continuous adverse possession of tracts, not to exceed one hundred and sixty acres
each, for twenty years next preceding such survey, shall be entitled, upon making
proof of such facts to the satisfaction of the register and receiver of the proper
land district, and of the Commissioner of the General Land Office, . . . . to enter
without payment of purchase money, fees, or commissions, such subdivisions, not
exceeding one hundred and sixty acres, as shall include their said possessions.

If the tract claimed is in such shape that the claimant cannot secure

his interest by legal subdivisions, the act authorizes asegregationsurvey
of said claim and directs that before commencing such survey the
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deputy shall post a notice in hoth the English and Spanish language,
calling. on all persons entitled to lands in the township in which any
such claims are situated to submit to him, within a reasonable time,
proofs of their rights in the land, by affidavit or otherwise. No penalty
is provided by the act for failure to respond to such notice.

By the 18th section of the act as amended by the act of February 21,
1893, claims arising under said section 17 are required to be filed within
two years next after December 1, 1892, and it provides that ““ no tract
of such land shall be subject to entry under the land laws of the
United States.”

By the circular of September 18, 1895 (21 L. D., 157), the local
officers were instructed that—

In case of townships already surveved, you should be furnished a list of those
claims that have been filed with the surveyor-general, that conform to legal sub-
divisions, and where it is necessary to survey the claims, the list should be fur-
nished you as soon as the surveys of said claims are approved.

When this information has been received, you will notify each of the claimants
that he will be allowed ninety days to submit proof of his pmsessmn and occupation
in accordance with the following instructions:

The instructions that follow relate to the character and the manner
of making proof; but on March 25, 1896, the local officers were
instructed in all cases where proof was thereatter submitted to require
the claimant in each case to publish notice of his intention to submit
proof of his occupation and possession under the same terms as govern

" publication of notice in homestead cases. (22 L. D., 523.) These
ingtructions were modified May 1, 1896, so as not to require publica-
tion of notice where the aggregate area claimed is less than forty
acres (Ib., 524).

While the right secured by the 17th section of the act of March 3,
1891, is only a preferred right to enter the land which the claimant
has been in continuous possession of, by himself or his lawful predeces-
sors in title or possession, for twenty years next preceding the town-
ship survey, there is no limitation in the act as to the time in which
such right must be exercised, except in that provision of the 18th sec-
tion, as amended, that requires notice of such claims to he filed with
the surveyor general within two years from the first day of December,
1892. Such notice was filed by these claimants within that time and
the effect of it was to withhold from entry under the public land laws
all tracts covered by such occupanecy and possession until the claim is
finally adjudicated or rejected. (Cantrel ». Burrus, 27 L. D., 278.)

A claimant who had filed notice of his claim within the time required
by the act, and had by such notice protected the land from entry under
the public land laws, does not forfeit his right to make proof of his
possession and occupancy by bis failure to apply for a survey. The
material question upon which his right depends is whether his occu-
pancy and possession of the land is of such a character as to eatitle
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him to the land, and that fact must be made to appear to the satisfac-
tion of the register and receiver and the Commissioner of the General
Land Office. The survey of the claim is only a means to aid in per-
fecting the right secured by the filing of the claim and the making of
proof in support thereof,

After a claim of the character described shall have been filed as directed in section”
eighteen of this act, and it shall appear that a tract claimed as aforesaid is of such
shape that the claimant eannot readily secure his interests by an entry by legal sub-
divisions of the public surveys, the Commissioner of the General Land Office may
cause such claim to be surveyed at the expense of the United States.

Such is the language of the act, from which it will be seen that the
segregation survey is allowed only where the claimant cannot readily
secure hig interest by legal subdivisions.

In Apodaca ». Mulligan (27 L. D., 604, 608) the Department, refer-
ring to the act of March 3, 1891, said that the history of that legislation
shows that the homes and lands of small holding claimants were the
objects of the special solicitude of Congress, and that it was the inten-
tion of the act to afford them full protection, and provide a simple and
easy means by which they could secure and perfect their title againsg
all possibility of successful claim under the public land laws of the
United States.

In that case the Department said that the act should be liberally con-
strued in furtherance of the purpose to secure to the claimants the
homes which they and their ancestors or predecessors in title had pos-
sessed and enjoyed. In this case the claimants have practically been
denied the right to make proof of such possession simply hecause of
alleged laches in not applying for a survey of their claim, although it
does not appear that any survey other than the subdivisional town-
ship survey is necessary. Furthermore, if the sworn statement of .

-these claimants is true, and there is nothing in the record to discredit
it, the surveyor general’s office failed, so far as these claims are con-
cerned, to observe the instructions of September 18, 1895, which
require notice to be given to the local office by the surveyor general
of all such claims that have been filed in his office, and for that reason
notice was not sent to these claimants by the local office of their right
to submit proof of their possession and occupancy. Hence there was
no foundation for the charge of laches on the part of claimants.

So far as appears from the record of the case, there is no warrant
for the statement of the surveyor general that these claims were
not surveyed ‘‘presumably” because the claimants failed to make the
proper proofs before the deputy. On the contrary, the failure of the
deputy surveyor to make any mention of these claims, although they
were on file in the surveyor general’s office, affords a reasonable pre-
sumption that he took no notice of these claims whatever. When that
is supported by the positive, uncontradicted sworn statement of the
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claimants that they have lived on the land all their lives; that they
had ro notice whatever of the survey of any other small holding claims
in the township in which these claims are located; that they received
no notice whatever from the local office that they would be allowed to
submit proof of their occupancy and possession, as required by the
circular of instructions; and that the local officers had informed them
that no notice had been received by that office from the surveyor gen-

eral of the filing of such claims, the conclusion is irresistible that the
" failure to perfect these claims is due more to the fault of the officers
of the land department in not observing the instructions than to any
laches of the claimants themselves.

Your decision is reversed. You will instruet the local officers to
give notice to these claimants that they will be required to submit
proof in support of their claims in accordance with circular of instrue-
tions applicable thereto, and if their claims can be reasonably adjusted
to the legal subdivisions so as to save their improvements, they should
be required to conform thereto, and entry should he allowed according
to such subdivisions if sufficient proof of oecupancy and possession as
required by the act is submitted. If the claims cannot be so adjusted,
a segregation survey should be allowed as provided for by the act.

CONTEST—NOTICE—SECOND CONTEST—ACT OF JUNE 4, 1897.

GESNER ». HAMMOND.

A stranger to a contest will not be heard to question the sufficiency of the service of
notice of the contest.

A second or junior contest against a homestead entry is no bar to the selection of the
land under the exchange provisions of the act of June 4, 1897, upon the filing by
the successful senior or first contestant of a relinquishment of his preference
right.

Secretary Hitchoock to the Commissioner of the General Land Office,
(F. L. C) June 27, 1904 (J.R. W)

October 29, 1895, one Axdel made homestead entry, at Oregon City,
Oregon, for the NE. } of Sec. 8, T. 5 N., R. 10 W., W. M. May 22,
1899, W. G. Howell filed a contest against the entry, and November
23, 1899, Charles F. Gesner filed a junior one, making no charge
against Howell or the good faith of his contest. Notice of Howell’s
contest was not personally served, and upon proper showing service
by publication, posting of notice on the land, and in the local office
were proven, There were two hearings, the first being upon insuffi-
cient notice, and after new service of notice the last hearing was Octo-
- ber 23, 1899. At both hearings defendant made default. November
20, 1899, the local office found in favor of contestant and recom-
mended cancellation of the entry. There was no testimony to show
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that Axdel’s absence was not due to military or naval service in time
of war. December 14, 1899, contestant filed ex parie evidence that
Axdel’s absence was due to his going to Alaska in the spring of 1897
in employ of a canning company, thus curing the defect of proof under
rule of practice 100 (Instructions, 31 L. D., 318).

February 12, 1900, Gesner, junior contestant, filed a motion, to dis-
miss Howell’s contest, because notice was never posted on the land;
and no proof was made that the entryman’s absence was not due to
military or naval service. The motion was supported as to the first
ground by two affidavits that November 9, 1899, the affiants saw “‘a
contest notice” in the case, which was posted on the SW. 1 of the NE.
1 of Sec. 9, T. 5, R. 10, and that said contest notice was not posted on
the land in contest. Your office held that this motion called for no
action, affirmed the action of the local office, canceled Axdel’s entry,
and closed the case October 25, 1900, giving Howell thirty days’ pref-
erence right as successful contestant.

November 22, 1900, Howell filed in the local office a relinquishment
of his preference right, and A. B. Hammond presented his applica-
tion, number 8541, your office series, under the act of June 4, 1897
(80 Stat., 36), to select the land in lieu of land relinquished to the
United States in a forest reserve. On the same day Gesner filed his
protest against allowance of Hammond’s appheatlon and referring to
his own contest claimed that upon Howell’s waiver of preference right
Hammond ‘‘can not make such entry in the face of junior contestant’s
rights.” The local office disregarded the protest and received Ham-
mond’s application.

November 27, 1900, Gesner filed application for homestead entry,
which was rejected for conflict with Hammond’s application. From
this Gesner did not appeal, but December 5, 1900, filed a ‘“‘supple-
mental affidavit of contest,” which made reference to the prior con-
test, and averred that Gesner—
filed junior contest against sald entry on November 23rd, A. D. 1899, and that he
desired to take said claim as a homestead in case he was allowed to make entry of
the same. -

That on February 12th, 1900, Robert A. Miller, my attorney, filed a’motion to
dismiss the contest of Wm. G. Howell, filed in the above case, for want of jurisdic-
tion, accompanied by duly corroborated affidavits of two witnesses, to the effect that
“Notice of Contest’’ was niot posted on the land in question as by law required. Also
that insufficient showing was made as whether entryman had served in the army or
navy of the U. 8. .

Contestant further alleges that the said contest of Wm. G. Howell was collusive
and speculative, and that his contest against the homestead claim of Ole Peter 8
Axdel, No. 11631, was made in the interest of A. B. Hammond and not for himself. :
That said Wm. G. Howell was not and is not a qualified homestead entryman, and
for this reason he relinquished his preference right to file on the above claim that
was awarded him, and personally and in the interest of one A. B. Hammond did on
the 22nd day of November, A. D. 1900, make a scrip location for the above described
tract in the interest and in the name of A. B. Hammond. .
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~ That said scrip location g0 made by Wm. G. Howell (after he had waived his pref-
erence right to said tract), in the name of A. B. Hammond was collusive and specu-
lative and was made in derogation of this contestant’s rights.

That said scrip location was erroneously allowed as against the record claim of this
contestant. :

That my attorney, Robert A. Miller, filed on November 22, 1900, a motion and
showing directed to the Hon. Register and Receiver of the Oregon City land office
asking that said serip location of A. B. Hammond be rejected by said officials.

That I now ask that notice of contest issue as against the said scrip location of
A. B. Hammond and Wm. G. Howell to the end that I be allowed to prove my
charges at such a time as may be allowed and named by the Register and Receiver, I
paying the cost of such contest, and to the end that I be allowed the preference right
of entry upon the cancellation of said serip location.

This was transmitted to your office, which, November 14, 1908, held
that Gesner gained no right by virtue of his junior contest, and as he
made no charge of collusion between Howell and Axdel, or that
Howell’s contest was fraudulent, Gesner was a stranger to that contest;
that the land upon filing of Howell’s waiver of preference right was
subject to entry by the first legal applicant, and being subject to selec-
tion under the act of 1897, Hammond was the first legal applicant, and
that the averments of Gesner’s affidavit were insufficient to warrant
the order for a hearing, and denied the application to contest. Gesner
appealed to the Department. The appeal assigns error in said decision:

1. Innot holding that Gesner’s motion of February 12, 1900, attacked
the jurisdiction of the prior contest, and barred Howell’s preference
right, and in not ordering a hearing to test the question of jurisdiction
so raised.

2. In not holding Gesner’s homestead application a bar to Ham-
mond’s selection, and not ordering a hearing thereon.

Gesner was not a party in Howell’s contest, nor had he any interest
in its subject matter. His only right was to proceed with his contest
should the prior contest fail. But he was a stranger to the prior con-
test. Nome but Axdel and those in privity with him could object to
the sufficiency of the service. Barksdale o. Rhodes (28 L. D., 136);
Burdick ». Robinson (11 L. D., 199); Hopkins ». Daniels (4 L. D., 126).

The proof of service was good and showed the posting of notice on
the lJand. This proceeding is a collateral action, and where the record
shows service, it is conclusive against collateral attack. John Shafer
(6 L. D., 283).

The affidavits themselves failed to show defective service, even if
the motion had been filed by Axdel. The local office hearing was
October 23. The fact that a notice of the contest was seen by two
witnesses posted on the SW.1 of the SE.$ of section 9, on November
9, does not negative the affidavit that a copy of the notice was on Sep-
tember 18, posted on the front of Axdel’s cabin on the tract in contest,
as shown in the record. Both affidavits might be true.

The cancellation of the' entry was not due to evidence adduced by
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Gesner, not could he demand that the cancellation of it should be set
aside to permit him to prove the same facts which Howell furnished to
the government, and thus defeat Howell of his reward for first addue-
ing the same facts. The preference reward is given to one who fur-
nishes the proof leading to cancellation of an improperly existing
entry, and if on information furnished an entry is canceled, no one
can question the regularity of the proceeding except the entryman or
one in privity with him seeking reinstatement of the entry. Gesner’s
second contest, in which he contributed nothing to the cancellation of
Axdel’s entry, was no bar to Howell’s preference right, so that there
was no error in not ordering a hearing.

The cancellation having been effected, the land was open to appro-
priation by the first legal applicant. Gesner being a junior contestant
his desire to contest and to make a homestead entry was no bar to ap-
propriation by selection or entry by any other qualified applicant.
Armenag Simonian (13 L. D., 696); Edwin M, Wardell (15 L. D., 375).
The right is fixed by priority of application, except that settlement
upon the land at the time the prior entry was canceled would have
given Gesner the statutory period of three months’ preference right,
as against any one except the successful contestant; or occupancy of
the land by him would have excluded it from selection by Hammond.
No such fact is alleged.

It is argued by Gesner’s counsel that it is shown that ¢ Howell was
working in the interest of Hammond,” and decisions are cited to the
effect that no preference right arises to a speculative contestant, or to
one whose contest is instituted in collusion with the entryman, and for
protection of the entry pretended to be attacked. Nothing in the
record indicates that Howell’s contest was instituted in Hammond’s
interest, or with any speculative purpose, unless the fact that Howell
waived his preference right tends to do so. The fact that Howell at
the end of his contest waived his preference right does not of itself
alone show that a contest regularly brought and diligently prosecuted
to a successtul issue was fraudulent or speculative.

Your office decision is affirmed.

FOREST RESERVE—MINING CLAIM—ACT O¥ JUNE 4, 1897,
JaxerrE W. RiLey.

No right or title is acquired by a mining location or mineral discovery made upon
land held in private ownership, and such location and discovery do not con-
stitute a cloud upon the title such as will bar the acceptance of a relinquishment
for the land, when situated within a forest reserve, as a basis for the selection of
other lands in lieu thereof under the exchange provisions of the act of June 4,
1897; but in such case proof will be required that at the date of the filing for
record of the deed of relinquishment there were no known valuable mineral
deposits upon the land.
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Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C) June 27, 1904, (J. R. W)

Janette W. Riley appealed from your office decision of February
18, 1904, requiring further evidence as to her title to, and as to the
character of, the SE. 1 of the NW. L and the SW.  of the NE. 1 of
Sec. 28, T. 5 N., R. 15 W., S. B. M., in the Santa Barbara Forest
Reserve, assigned with other lands as base for her application, No.
4246, vour office series, under the act of June 4, 1897 (30 Stat., 36),
for the NW. 1 of the NE. 1 of Sec. 9, and other lands in Sec. 23,
aggregating one hundred and sixty acres, T. 21 N., R. 7 E., M. D. M.,
Marysville, California. - ,

July 9, 1894, title to the two forty-acre tracts passed by patent of
the United States to Thomas A. Delano, who, October 6, 1898, con-
veyed to Janette W. Riley, who, February 2, 1901, relinquished the
Jand to the United States under the exchange provisions of the act of
1897, with view to selection of land in lieu thereof. The abstract
of title submitted showed that May 4, 1900, James G. Cortelyou,
A. A. Duncan, and six others, all of whom have since conveyed to
the two named, filed a notice of location of the Way Up Oil and
Placer Mining claim, upon the NE. 4 of Sec. 28, alleging discovery
and location on April 25, 1900; June 18, 1900, J. G. Pitney and seven
others filed notice of location to the Bonanza Placer claim on the same
land June 9, 1900; May 22, 1900, Edwin D. Kinchline and seven
others filed notice of the location, April 25, 1900, of the Ora Graco
Placer mining claim on the NW. 4 of See. 28.

Your office held that these locations under the United States mining
laws—
were made and recorded prior to the execution and recording of the selector’s deed
of relinquishment to the United States and, as shown by the abstract, while the title
to the land was in private ownership. But they constitute a record assertion of
right or claim adverse to the title tendered, and in addition are a forcible suggestion
that the said tracts were in fact known to be mineral land at and prior to the date
when the selector’s deed of relinquishment was placed of record.” . . . . the selector
is therefore required to show to the satisfaction of this office that there is no right
or claim now asserted under or on account of said mineral locations, and that at the
date when her deed of relinquishment was recorded the said tracts were not known
to be mineral land. Whatever competent evidence the selector may submit will be
considered, and if she should so desire, and will undertake to secure proper service
of notice on each of the mineral claimants of record, a hearing to determine the facts
will be ordered before the District Land Office at Los Angeles, Cal., in which dis-
trict the land is situated. It is suggested that such hearing, on the application of
the selector, would probably furnish the most ready and satisfactory means of reach-
ing a conclusion. . . . . should she fail to furnish the required evidence, or to pro-
ceed as herein suggested, or to appeal, within sixty days from notice, her tender of
relinquishment will be rejected as to said SE. 1 of NW. } and SW. } of NE. 1, Sec. 28,
T. 5 N,, R. 156 W., 8. B. Mer., and she will be required in that event to designate a
tract of 80 acres to be eliminated from her selection.
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The validity of a location or claim under the mining laws of the
United States must be determined by those laws. As no law of the
United States attempts to authorize the location of a mining claim on
any but public lands, no location upon land held in private ownership
can have any validity. A mineral discovery subsequent to grant of
the title by the United States does not affect the title or give the dis-
coverer any right. Shaw . Kellogg (170 U. S., 812, 332-3); Colo-
rado Coal Co. ». United States (123 U. 8., 307, 328). The inclusion
of these forty acre tracts within the mining locations presumably was
under a mistaken assumption that they were public lands. But, atall
events, as the mining locations were under laws operative only over
public lands, they do not constitute an assertion of title or right to
these tracts, which were then private lands, excluded from operation
of the laws under which the locations were made.

The locations were, however, an assertion of the then mineral char-
acter of such lands, based upon the allegation of an actual discovery
made by a prospector exploring the land. Mistake as to the owner-

“ship and the fact that the title was not in the United States do not
affect this assertion of actual discovery of the mineral character of
these lands and justify the requirement of proof that at the date of the
filing for record of the deed of relinquishment there were no known
valuable mineral deposits upon the land.

In view of the Department, your office erred in requiring the appli-
cant to remove, as clouds upon the title, the mining locations made
under the United States mining laws at a time when the land was in
private ownership. It was held in Deffeback ». Hawke (115 U. S.,
392, 407); that:

There can be no color of title in an occupant who does not hold under any instru-
ment, proceeding, or law purporting to transfer the title or to give him the right of
possession.

Your office decision is modified accordingly.

" HOMESTEAD—NEBRASKA LANDS—AGENTS—ACT OF APRIL 28, 1904.
CIRCULAR.

DrparTMENT OF THE INTERIOR,
GENERAL LaxND OFFICE,
- WasmiNeToN, D. C., June 27, 190}.
Legisters and Recetvers, United States Land Offices, Nebraska.

Where parties desire to file declaratory statements as agents of more
than one soldier, you will allow such person to make one entry in his
individual character, if he so desires, and to file one declaratory state-
ment in his representative character as agent, if he is such, and then
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require him to go to the foot of the line and await his turn before
filing again, and thus to proceed until all filings desired by him shall
be made. The duty will devolve on you to make and enforce such
rules and regulations, not inconsistent with printed instructions, as
may be necessary and proper to secure a fair and orderly course of
" procedure on part of all applicants.
' J. H. FivpLE,
Acting Commissioner.
Approved, June 28, 1904.
M. W. MiLLER, Acting Secretary.

HOMESTEAD—CONTEST-DEATH OF ENTRYMAN-HEIRS.

Houvxom ». DuNHAM.

The death of a homestead entryman subsequent to hearing and decision in the local
office on a contest against his entry, does not, in the absence of notice thereof to
the land department, call for any change of parties defendant, or in any way
affect the jurisdiction of that department to pass upon the record as made before
the local office.

Secretary Hitcheock to the Cominissioner of the General Land Office,
(F.L.C) June 98, 1904. (D. C. H.)

A. M. Christianson, as attorney for the contestee, Niels J. Dunham
and his heirs, has filed a motion for a rehearing and reconsideration
of departmental decision of January 30, 1904 (unreported), aflirming
the decision of your office rendered August 14, 1908, wherein you
affirmed the findings and conclusions of the local officers and held for
cancellation the homestead entry of the said Niels J. Dunham for the
SE. + of See. 3, T. 152 N., R. 78 W., Devils Lake, North Dakota.

The ground upon which the motion for rehearing is hased is that
since the hearing and decision by the local officers, and before the
decisions of your office and of the Department were rendered, the said
entryman died, leaving heirs, and that said heirs have not been made
parties to the contest.

It is urged in support of this motion that the heirs, after the death
of the entryman, should have heen made parties to the case, and that
if the present motion is favorably considered the heirs are possessed
of new and important testimony bearing on the merits of the case. It
is to be observed, in the first instance, that the date of the entryman’s
death is not furnished, but that the motion in itself admits that it
occurred after the decision rendered by the local office. So it would
seem that the case was regularly heard during the lifetime of the entry-
man before the local office, at which hearing he appeared and submit-
ted testimony in his own defense, and it was upon this testimony that
the decision of the local office was rendered. The subsequent death
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of the entryman, in the absence of notice thereof to the land office or
the Department, did not call for any change of parties defendant, or
in any way affect the jurisdiction of the Department to pass upon the
case as submitted to the local office. Again, even if the heirs had prior
to the decision in the local office made known the death of the defend-
ant and been heard there, as well as before the Department, there is
nothing now appearing in the present motion that would justify the
Department in reopening the case,

An examination of the record heretofore made discloses the fact
that the entryman never established a dona fide residence upon the
land, and there is no new evidence now offered in the record that
would modify the conclusion based on the former record.

The showing made being wholly insufficient to justify the granting
of the motion for a-rehearing, said motion must be, and is hereby,
denied.

!
FOREST RESERVE—MINING LOCATION—ACT OF JUXE 4, 1897.

Joun W. BraAIr.

The mere location of a mining claim upon land subsequently patented to a railroad
company under its grant as non-mineral, and as to which land there has been
no assertion of mineral character or right for eighteen years, does not constitute
a cloud upon the title, or suggest the mineral character of the land, go as to pre-
vent its acceptance under the exchange provigions of the act of June 4, 1897, as
a basis for the selection of other land in lieu thereof.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) - June 28, 1904, (J. R. W.)

John W. Blair appealed from your office decision of February 9,
1904, rejecting title to the SW. } of Sec. 9,T. 278., R. 31 E., M.D. M.,
Kern county, California, in the Sierra Forest Reserve, as base for
selection of land in lieu thereof under the exchange provisions of the
act of June 4, 1897 (30 Stat., 36), and ruling him to designate tracts
of an aggregate area of one hundred and sixty acres to be eliminated
from his selection, number 2731, your office series, for lands at Helena,
Montana. ‘

April 30, 1900, Blair presented at the local office his application to
select tracts aggregating 640.90 acres, assigning as base therefor
section 9, relinquished by him to the United States by deed dated
November 14, 1899, filed for record February 138, 1900.

There were defects in authentication of the acknowledgments of
two deeds in the chain of title, but these have been perfected, and the
abstract of title now shows that title to section 9 passed by patent,
December 1, 1891, to the Southern Pacific Railroad Company under
its grant, and that such title by mesne conveyances came to Blair,
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who relinquished to the United States, and your office found no defect
in the title, except that, April 4, 1886, a notice of location of mining
claim ‘* Maude” was filed on the SW.  of Sec. 9, by James Harslow
and others, recorded April 5, 1886, book 2, of mining records, page
258, Kern county.

This was held by your office to be a cloud upon the title, and also to
suggest that the land is mineral, and, April 27, 1908, a bearing was
ordered, to be held at the local office, Visalia, California, in which dis-
trict the base land was situate. The selector endeavored to comply
with such order, but the local office in Visalia, California, reported,
October 6, 1903, that service could not be obtained upon the mineral
locators without publication, as their whereabouts could not be found.

"Your office recalled the order for hearing and required the selector
within sixty days to remove the cloud from the title and to satisfac- .
torily show the non-mineral character of the land. Served with this
order, the selector took no action, and February 9, 1904, your office
rejected the SW. 4 of Sec. 9 as not good base for selection under the
act of 1897, and the selector appealed.

The issue of a patent to the railroad company precludes any pre-
sumption that the land so patented was of mineral character. North-
ern Pacific Railway Company (32 L. D., 342, 344). The mineral
location is so old that, in view of the fact that search for the mineral
locators failed to discover their whereabouts, and that the character of
the land was a subject of inquiry and must have been determined
adversely to its mineral character at the issue of patent to the railway
company, the mineral location may, in view of the Department, be
disregarded.

It is no doubt true that the issue of patent upon a non-mineral claim
to land does not conclusively establish its non-mineral character for
purposes of exchange under the act of 1897. Such a patent may he
inadvertently or erroneously issued for land known to be mineral, or
the mineral character of the land may be discovered after issue of
such non-mineral patent. If the land be known to be mineral at date
of its relinquishment, it is not good base for exchange under the act
of 1897. Tt is, however, a fact well known in the mineral districts -
that hopeful prospectors not infrequently make location of claims
upon insufficient discoveries or mere suspicion of presence of mineral,
which claims they afterward abandon.

In the case of H. H. Goetjen (32 L. D., 209), cited by your office,
there had been a continuous claim of mineral character through a
period of thirteen years. The mineral claims had been the subject of
frequent conveyances for values recited to have been paid, and these
mineral titles had been the subject of litigation for reformation of the
contracts concerning them. Although none of these mineral deeds and
contracts bore date later than the non-mineral patent under which
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Goetjen deraigned title, they so nearly approached that date that your
office held them to be such recent and so-long continued assertions of
the mineral character of the land and of mineral right in the claimants
that the termination of such mineral title must be shown, and the
Department coneurred in that decision.

In the present case there seems to have been no assertion of mineral
character or mineral right for eighteen years, or for seventeen years
prior to the closing of the abstract. Five years after the assertion of
mineral character the land was claimed by the railroad company under
its grant to be non-mineral. That claim was deemed well founded
and a non-mineral patent was issued and was duly recorded twelve
years ago, and no rights have heen asserted by the mineral claimant
against such title. The mineral locators can not be found. Under
such circumstances the mere location of a mineral claim, without for
so long a time any assertion of right thereunder, may, in view of the
Department, be disregarded as not longer constituting an assertion of
right adverse to the non-mineral title, or a suggestion of mineral
character of the land. :

Your office decision is vacated, and, if no other objection appear,
the selection will be approved.

MINERATL LAND—CLASSIFICATION—ACT OF FEBRUARY 26, 1895.
NorTHERN Paciric RAlLway COMPANY.

Directions given 1elat1ve to carrying into effect the departmental decision of May
10, 1904 (32 L. D., 611), relating to the classification of certain lands in the
Coeur d’Alene land district, Idaho, under the provisions of the act of February
26, 1895. - '

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 29, 1904. (G. B. G.)

This is a motion on behalf of the Northern Pacific Railway Company
asking certain modifications of departmental decision of May 10, 1904
(32 L. D., 611), which decision vacated the proceedings had at a hear-
ing in the Coeur d’Alene land office, Idaho, upon a protest by said
company against the classification of certain lands in that district as
mineral under the act of Fehruary 26, 1895 (28 Stat., 683), as follows:

Your office is accordingly directed to vacate and set aside the same [the hearing
on said protest], together with all proceedings thereunder. Should the railway
company apply for a new hearing, notice of the same, when allowed, should be
given as required by the statute and the rules and regulations made in pursuance
thereof, and a special agent of your office should be detailed to make a thorough
examination of said lands with regard to their mineral character with the view of
furnishing evidence at such hearing, and a proper officer of the Department will be
detailed to be present and to represent the Government thereat.
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-Notify all parties who have appeared herein of the action taken and instruet the
local officers to see that notice of any future hearing is specially given to these
parties and any others who may file notice of claim to any of these lands.

It is submitted on behalf of the Northern Pacific Railway Company
that the acreage involved in the classification is large, and that in pre-
paring for the former hearing the railway company put into the field
a force of men who spent the entire summer in making an examination
of these lands at great expense to the company: that the witnesses
used by the company at that time are now scattered, one being in
Alaska, and all but one of the others being in unknown places; and
that in order to prepare for the rehearing under existing instructions
it would be necessary for the company to organize a new party to
examine the lands, keep that party in the field until snow covers the
" ground, and involve an expense and loss to the company of many
thousand dollars. In order to avoid the expense of a re-examination,
and the loss of valuable testimony already submitted, it is suggested
that the company should be permitted to introduce at a rehearing the
testimony taken at the former hearing, with the privilege accorded to
any one to show the mineral character of particular tracts, and the
company be given the right to offer testimony in rebuttal; that in
order to save the necessity of examining all the lands involved in pre-
paring for such rebuttal, the mineral claimants should be required to
set forth in advance of the hearing what particular lands they claim
to be mineral, and thereby enable the company to examine those lands
and save great time, expense, and trouble.

In view of the fact that the defect in the former notice of hearing
was not in any sense the fault of the company, but was entirely due to
abuse of discretion by the local officers in the designation of a news-
paper not of general circulation in the land distriet in which the land
is situated, and it appearing that the hearing was actually held upon a
date or dates agreed upon between the attorney for the Northern Pacific
Railway Company and the attorney representing the interests of the
United States, that the attorney for the government was presentat the
hearing and cross-examined claimant’s witnesses, it is fair to conclude,
even if such stipulation and representation did not waive defect of
notice so far as the government is concerned, that the rights of the
government were not prejudiced by such defective notice, and the com-
pany should not be put to the expense of a re-examination of these
lands, in the absence of some individual claim asserted thereto.

To the end, therefore, that this matter may be speedily adjusted
and that the rights of the parties be fully protected, it is directed:

(1) That upon the company’s application for a rehearing, and the
publication of notice of the hearing in accordance with law, all per-
sons seeking to show the mineral character of any of the land involved
shall be required to file in the local land office, at least thirty days
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hefore the date set for the hearing, which should not he fixed for a
date less than sixty days from the date of the first publication, such
an accurate description of the lands claimed by them to be mineral as
the circumstances of the case will permit, where record will be made
of the same and may be inspected by interested parties, but no other
or further notice need be served on the railway company.

(2) That the company be permitted to submit as evidence at such
rehearing the record of the testimony taken at the former hearing, the
same to be considered as between the company and the government
only.

With these modifications, and upon the application of the company
for a rehearing, your office will proceed to carry into effect the direc-
tions given in said departmental decision of May 10, 1904, with the
least possible delay. :

FOREST RESERVE—EXCHANGE—TITLE—ACT OF JUNE 4, 1897.
Tuomas F. ARUNDELL.

‘One proposing to exchange lands in a forest reserve for public lands, under the pro-
visions of the act of June 4, 1897, must show that he holds both the legal and
equitable title to the land, and the abstract of title submitted by him must con-
nect back to the passing of title from the United States.

Seeretary Hitcheock to the Commissioner of the General Lind Oﬁéé,
(F. L. C) June 30, 190}, (J. R. W)

Thomas F. Arundell appealed from your office decision of Novem-
ber 16, 1903, requiring further evidence of title to lands relinquished
by him to the United States as basis for his application, number 3264,
your office series, under the act of June 4, 1897 (30 Stat., 36), to select
the S. ¥ of the NW. % of Sec. 20, T. 4 N., R. 19 W._ S. B. M., Los
Angeles, California. The base tract was the N. § of the NW. 4 of Sec.
36, T. 2 N., R. 2 W., S. B. M., in the San Bernardino forest reserve.

September 20, 1882, on filing of the township plat in the local office,
title passed to the State as part of its public school grant under the
act of March 8, 18538 (10 Stat., 244). Legal title passed November 28,
1899, to James J. Doyle by patent of the State issued upon a certificate
of purchase March 4, 1891, under which by a connected chain of mesne -
conveyances Arundell deraigned legal title, which he relinquished to
the United States. The abstract was limited to examination of the
. records *‘of date subsequent to the fourth day of March, 1891, . .
assuming by direction that on said date James J. Doyle received a
good and unincumbered title to said premises by virtue of the certifi-
cate of purchase issued on said date.”

Marech 80, 1908, your office held the abstraet insufficient, and required
Arundell to show that the State, after obtaining title, had not pre-
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viously sold, or agreed to sell or convey, the premises to any other
person. Arundell furnished a supplemental abstract, compiled and
certified by the Pioneer Abstract and Title Guaranty Company,
authenticated by certificates of the county recorder and county audi-
tor as ““ a correct abstract of everything affecting the title to said prem-
ises prior to and including” March 4, 1891. This showed a tax sale,
March 15, 1890, to the State of California, for $15.66, not redeemed.
Your office deemed this insufficient, and required Arundell—

to furnish the further evidence of title required by this office in its former action

". . or an unlimited abstract, properly authenticated, to show full redemption of
the land from the tax sale above referred to.

This holding is alleged to be erroneous. Counsel in argument say
an impossible and unnecessary requirement is that calling for *“ com-
petent evidence that the State within said intervening period (Sept.
30, 1882, to March 4th, 1891) had not sold, agreed to sell or convey
to any other person or persons the land in question.” It is alleged as
error to demand evidence of what the State may have done regarding
transfer of its interest in the land to parties other than Doyle, as full
title passed by the patent; in discrediting the State patent as not
evidence of title absolute.

While a patent by the United States, or by a State if it has title, is
often spoken of even by the courts as conclusive evidence of title, this
is only generally, not universally, true. In Burfenning ». Chicago,
St. Paul, Minneapolis and Omaha Railway Company (163 U. S., 321),
a patent issued by the United States, regular upon its face, was twelve
vears afterward, in an action of ejectment for possession, held “to
‘transfer no title” to the patentee. The same was held in Morton .
Nebraska, also an action in ejectment (21 Wall., 660). It is necessary
to the passing of legal title by patent that the land should be subject
to disposal under the law and form of entry pursuant to which the
patent is issued; otherwise the patent is void for want of power to
issue it.

There is another more frequent infirmity in titles which actually
pass by patent that they are subject to a superior equitable title in
another to whom patent should have issued and for whom the patentee
holds legal title -as a mere dry trustee. Such an instance is Midway
Company ». Haton (183 U. 5., 602), wherein a patent issued by the
United States conveyed legal title, but the whole beneficial ownership,
and right to possession, and right to demand legal title, was held by
the court to be in another than the patentee. Very many such instances
might be cited. In Webster ». Luther (163 U. 8., 331), and Midway
Company ». Eaton, supra, rules of decision long adhered to by the
land department in adjudicating the rights of many claimants of public
lands were shown by the court to be erroneous.

The executive officers of the States, in administration of State
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lands, are no more infallible than are those of the land department of
the United States. Instances have occurred wherein two patents
have heen issued for the same land, and others, more frequent,
where patent has issued to a second purchaser when the right of a
prior one was not well foreclosed, forfeited, or barred.

By the act of June 4, 1897, the United States offers exchange to
the ““owner” of lands in the forest reserves. It is a reasonable con-
struction of that statute that by *‘owner” is meant one who has both
the legal and equitable title. The land department therefore requires
that an abstract of title shall connect back to the passing of title from
the United States. If adverse claims are made to lands the title to
which has passed from its jurisdiction, it requires the proponent of
title to settle his right and in some manner to terminate that adverse
claim before it will accept his tender, though legal title may be in
him, for it has no power to adjudicate between him and the adverse
claimant. A presumption, it is true, exists that official duty is cor-
rectly performed; and that the holder of a patent is owner of the land
so patented, but, as above shown, that is a presumption ouly, and is.
not always true. One wishing to exchange lands under the act of
1897 must show that he is in the broad sense owner, not mere holder
of the legal title.

The fact that a tax was levied upon the land in 1889, which
resulted in a sale, March 15, 1890, is, to say the least, suggestive that
some one was then purchaser and equitable owner. It is certainly
sufficient to justify a prudent purchaser in requiring a showing whether
there was such a purchaser, and if there was, the production of evi-
dence that his right is well barred. But independently of such sug- -
gestion, the requirement of your office is a reasonable one.

Your office decision is affirmed.

SOLDIERS’ ADDITIONAL RIGHT—AREA OF ENTRY.
CHARLES P. MAGINNIS.

‘Where the homestead entry of a soldier was erroneously canceled by the land .
department as to a part thereof, under the mistaken belief that such portion
was not subject to entry, he is entitled to make an additional entry of so much
land as added to the uncanceled portion of his entry will amount to one hundred
and sixty acres.

Secretary Hitchcock to the Commissioner of the General Land Qffice,
{F. L. C.) June 30, 1904. _ (A. S.T.)

Charles P. Maginnis, as assignee of Benjamin H. Self, Jr., admin-
istrator of the estate of Benjamin H. Self, deceased, has applied to
make soldiers’ additional homestead entry for the SE. 1 of the NE. }
and the S. % of the NW. 1 of Sec. 11, T. 54 N., R. 16 W., 4th P. M.,
Duluth land distriet, Minnesota, containing one hundred and twenty
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acres, based on the military service of Benjamin H. Self in the army
of the United States during the war of the rebellion, and on home-
stead entry made by him, on August 16, 1867, for the SW. 1 of the
SW. & of Sec. 2, and the SE. + of the SE. £ of Sec. 3, T. 13 S., R.
5 W., Huntsville land district, Alabama, which entry was canceled on
January 11, 1873, as to the SE. } of the SE. {1 of Sec. 3, on account
of conflict with the claim of the Tennessee and Alabama Central Rail-
road, afterward known as the .South and North Alabama Railroad.
This left the entry intact as to the SW. % of the SW. 1 of Sec. 2, con-
taining forty acres, and on July 10, 1875, it was canceled for failure
to submit final proof within the statutory period. The SE. } of the
SE. 1 of Sec. 3 was selected by the railroad company on September
18, 1873, and the selection was approved May 19, 1875. ‘

Your office held, by decision of March 16, 1904, that all the land
embraced in Self’s original entry was subject to entry at the time the
entry was made, the SE. £ of the SE. } of Sec. 3 not then having been
selected by the railroad company, and therefore that his entry was
valid as to the entire eighty acres embraced therein; wherefore he was
only entitled to an additional entry for eighty acres, and as he had
assigned an alleged right of additional entry for ome hundred and
twenty acres, and Maginnis had applied to locate the same upon one
hundred and twenty acres of land, you rejected the application 2n fofo.
Maginnis has appealed from said decision to this Department.

The assignee of the soldier is entitled to all the rights as to additional
entry that the soldier himself would have if applying in person for an
additional entry. The case is just as if the soldier had come to the
Department and said; “‘T made an entry in 1867 for eighty acres of
land. You canceled my entry as to forty acres, and took from me
forty acres of the land, leaving me only forty acres. I was entitled to
one hundred and sixty acres, and I now ask for one hundred and twenty
acres as an additional entry.” Your said decision, in substance, says
in response to the soldier: * You shall have only eighty acres as an
additional entry, because we wrongfully took from you forty acres of
your original entry.” This is unjust to the soldier, and this Depart-
ment can not sanction it. '

Your office cites the case of Edgar A. Coffin, ez parte, decided by
this Department on June 30, 1902 (not reported), wherein it was held
that where an entry had been made by a soldier for eighty acres prior
to the adoption of the Revised Statutes, and had been wrongfully can-
celed because of a supposed conflict with a prior railroad claim, when
in fact no such conflict existed, the entryman was entitled to an addi-
tional entry for eighty acres, as if his former entry had not been can-
celed. This was simple justice to the soldier. It was simply saying
that he should not suffer loss because of the mistake of the land depart-
ment in canceling his former entry. The same measure of justice in
the case at bar requires that the soldier shall not be deprived of any
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portion of his right of additional entry because of the mistake of the
Department in canceling a portion of his former entry.

In the case of Edgar A. Coffin, supra, cited by your office, the soldier,
whose entire entry had been canceled for supposed conflict with the
railroad claim, would, if he had applied to do so, have been allowed to
make a new entry for one hundred and sixty acres on the ground that
no portion of his homestead right was exhaunsted by said canceled entry;
but, because his entry was valid and was wrongfully canceled, he chose
to treat it as an exhaustion of his homestead right to the extent of
eighty acres, and, instead of applying for a new entry for one hundred
and sixty acres, he only asked for an addional entry for eighty acres,
and this he was clearly entitled to,and the Department so decided.
While in the case at bar the soldier acquiesced in the cancellation of
forty acres of his entry on account of said conflict, and as he was only
allowed to retain forty acres of the land, he claimed that his homestead
right was only exhausted to the extent of forty acres, and hence that
he was entitled to an additional entry for one hundred and twenty
acres, and such claim is manifestly just. '

The result is that your said decision is reversed, and, if there be no
other objection, said application will be allowed.

OPENING OF CEDED LANDS IN FORT HALL INDIAN RESERVATION—-ACT
OF MARCH 30, 1904,

INSTRUGTIONS.

DEPARTMENT OF THE INTERIOR,
GExeral Lanp OFFICE,
Washington, D. C., June 30, 1904.
Recister AND Ruecrrver, Blackfoot, Idako.

GENTLEMEN: In accmdance with the terms of the act of Malch 30,
1904 (33 Stat., 153), the lands named in the schedule annexed, Wthh
is hereby approved, will be opened to settlement and entry at-and
after the hour of 9 a. m. (mountain standard time), on the 6th day of
September, 1904, under the conditions named in the act, and you will
be governed by the instructions herein given.

[33 Stat., 153.]
AN ACT relating to ceded lands on the Fort Hall Indian Reservation.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That all lands in the former Fort Hall Indian Reservation, in
the State of Idaho, within five miles of the boundary line of the town of Pocatello,
offered for sale at public auction on and after July seventeenth, nineteen hundred
and two, in accordance with the provisions of the act of June sixth, nineteen hundred
(Thirty-first Statutes, page six hundred and seventy-two), and the proclamation of
the President of May seventh, nineteen hundred and two, thereunder, and which
remain unsold after such offering, shall be subject to entry under and in accordance
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with the provisions of section five of said act and at the prices therein fixed, at a
time and in accordance with regulations to he prescribed by the Secretary of the
Interior: Provided, That the improvements made by certain Indians upon the fol-
lowing described lands, namely: Lot four, section one, township seven south, range
thirty-four east, and the southeast quarter of the northeast quarter, section eighteen,
township seven south, range thirty-five east, and the east half of the southeast quar-
ter of section twenty-one, township six south, range thirty-four east, and which have
heretofore been appraised, shall be paid for at the said appraised value, at the time
of and by the person making entry of the respective tracts upon which such improve-
ments are situated. ’
Approved March 30, 1904.

You will observe that said lands are subject to disposition only
under the homestead, town site, stone and timber, and mining laws as
provided in section 5 of the act of June 6, 1900, which reads as follows:

8ec. 5. That on the completion of the allotments and the preparation of the sched-
ule provided for in. the preceding section, and the classification of the lands as pro-
vided for herein, the residue of said ceded lands shall be opened to settlement by
the proclamation of the President, and shall be subject to disposal under the home-
stead, town site, stone and timber, and mining laws of the United States only,
excepting as to price and excepting the sixteenth and thirty-sixth sections in each
Congresgional township, which shall be reserved for common school purposes and
be subject to the laws of Idaho: Provided, That all purchasers of lands lying under
the canal of the Idaho Canal Company, and which are susceptible of irrigation from
the water from said canal, shall pay for the same at the rate of ten dollars per acre;
all agricultural lands not under said canal shall be paid for at the rate of two dollars
and fifty cents per acre, and grazing lands at the rate of one dollar and twenty-five
cents per acre, one-fifth of the respective sums to be paid at time of original entry,
and four-fifths thereof at the time of making final proof; but no purchaser shall be
permitted in any manner to purchase more than one hundred and sixty acres of land
hereinbefore referred to; but the rights of honorably discharged Union soldiers and
sailors, as defined and described in sections twenty-three hundred and four and
twenty-three hundred and five of the Revised Statutes of the United States, shall not
be abridged, except as to the sum to be paid as aforesaid.

The classification as to agricultural and grazing lands shall be made by an employee
of the General Land Office, under the direction of the Secretary of the Interior.

No lands in sections sixteen and thirty-six now occupied, as set forth in article
three of the agreement herein ratified, shall be reserved for school purposes, but the
State of Idaho shall be entitled to indemnity for any lands so occupied: Provided,
That none of said lands shall be disposed of under the town-site laws for less than
ten dollars per acre: And provided further, That all of said lands within five miles of
of the boundary line of the town of Pocatello shall be sold at public auction, payable
ag aforesaid, under the direction of the Secretary of the Interior, for not less than ten
dollarz per acre: And provided further, That any mineral lands within said five-mile
limit shall be disposed of under the mineral-land laws of the United States, except-
ing that the price of such mineral lands shall be fixed at ten dollars per acre, instead
of the price fixed by the said mineral-land laws.

All applicants to enter these lands must possess the qualifications
required by the law under which they desire to make entry. The
homestead applicant must, at the time of making his original entry,
pay one-fifth of the purchase price of the land in addition to the regu-
lar fee and commissions, and at the time of making his final proof
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four-fifths of the purchasc price thereof. The price of agricultural
land is $2.50 per acre, and grazing land is $1.25 per acre.

A homesteader may commute his entry under section 2301, Revised
Statutes, by paying the remaining four-tifths of the purchase price
for the land. The commissions in the original and final entry will be
computed at the rate of $1.25 per acre, the ordinary minimum price
of the public lands under the general provisions of section 2357,
Revised Statutes., (See sces. 2238 and 2290, Revised Statutes.)

You will use the ordinary homestead, town-site, stone and timber,
and mineral blanks, continuing your regular series of numbers, indi-
cating upon the entry papers and abstracts that the entries are made
under the act of March 30, 1904, Fort Hall Indian Reservation lands.

Upon the receipt of the first payment of one-fitth of - the purchase
price from homestead claimants the receiver will issue a cash receipt
for the money, noting thereon *‘ First payment Fort Hall Indian Res-
ervation homestead,” and when final proof is submitted and final pay-
ment made the regular final certificate and receipt should issue, as well
as a separate cash receipt, for the purchase money paid.

When commutation proof is submitted and payment made, the regu-
lar cash certificate and receipt should issue. Make report and account
for the payments in your regular monthly and quarterly accounts.

Special Agent H. V. A. Ferguson, who made the classification of
the lands opened under the said act of June 6, 1900, certifies that the
“Tdaho canal™ has never been constructed into or upon any part of
the said ceded lands, and that there are no lands lying thereunder
which require classification. This renders of no effect that portion of
the act which reads: ‘

That all purchasers of lands lying under the canal of the Idaho Canal Company
shall pay for the same at the rate of ten dollars per acre.

The persons who may make entry of the lands mentioned in the act
of March 80, 1904, upon which certain Indians made improvements,
must pay for the improvements at the appraised value at the time of
making entry. :

Timber and stone entries must be paid for in full at time of entry
and at the usual rate of $2.50 per acre, as provided in the timber and
stone laws.

The lands to be opened embrace, approximately, 41,000 acres, or
about 270 homestead entries. .

Notice of the opening has been sent to the **Southern Idaho Mail,”
Blackfoot, Idaho, and the *“Tribune,” Pécatello, Tdaho.

Very respectfully, '
J. H. FivrLEg,
, Acting Commissioner.
Approved, June 30, 1904,
E. A. Hrrcucock, Secretary.

[Schedule omitted. ]
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SUSPENSION OF APPLICATIONS TO PURCHASE LLANDS IN YAKIMA
INDIAN RESERVATION UNDER ACT OF JUNE 3, 1878.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL Laxp Orrice,
Washington, D. C., July 1, 1904.
Reecister AND REcEIVER, North Yakima, Washington.

GeNTLEMEX: 1 am in receipt of your letter of May 6, 1904, relative
to the application of Isadora E. S. Dowden, to purchase under the act
of June 3, 1878 (20 Stat., 89), lots 1, 2, 5 and 6, Sec. 31, T. 8 N., R.
13 E., W. M., made February 8, 1904, and notices for publication issued
the same day, May 4, 1904, being set therein for the submission of -
proof, and the applicant baving appeared and submitted his proof in
accordance therewith.

By my letter “C” of April 22, 1904, you were advised of the pend-
ency before Congress of a hill (H. R. No. 18522) providing for the
disposition of the surplus or unallotted lands of the Yakima Indian
reservation, and also recdgnizing title of the Indians to the disputed
tract of land adjoining said reservation on the west, excluded hy erro-
neous boundary survey and containing approximately 293,837 acres,
according to the finding after examination of Mr. E. C. Barnard,
topographer of the Geological ~Survey, whose conclusions were
approved by the Department April 1, 1900, and of the withdrawal by
the Department on that day (April 22, 1904) ot the lands deseribed
therein (including the lands above described) from settleinent, entry,
filing, selection, or other appropriation, pending action by Congress
upon said bill, and until further directed by this office.

You state that you have suspended action in the case cited and as
other claims have been advertised for final proof which involve tracts
embraced in said withdrawal, you request to be instructed as to the
action to be taken by your office in connection therewith.

You are advised that all pending applications to purchase under said
act should be suspended, in view of the decisions in the cases of the
Kaweah Cooperative Colony Co. ef «/. (12 L. D., 326) and Board of
Control, ete. . Torrence (32 L., D., 472), until further notice.

Very respectfully,
J. H. FivrLE,
Acting Comnissioner.
Approved:
E. A. Hrrcucoor, Secretary.
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SOLDIERS’ HOMESTEAD—SECTION 2307, REVISED STATUTES—
RESIDENCE.

InsTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL Lanp OFFICE,
Washington, D. O, July 7, 1904.
REcI1sTERs AND RECEIVERS, United States Land Offices. -
Strs: The Department held December 7, 1908, in the Anna Bowes
case (32 L. D., 331), as follows:

The widow or minor orphan childrfen of a deceased soldier or sailor, making home-
stead entry under section 2307 of the Revised Statutes, must comply with the require-
ments of the homestead laws as to regsidence and cultivation to the same extent as a
goldier or sailor making entry under section 2304.

The right to make entry under section 2307 is not transferable, and any contract
entered into either before or after entry, which contemplates the sale thereof, is in

violation of law.
Directions given that all persons having uncompleted homestead entries made

under section 2307 be immediately notified, by registered letter to the last known
address of the party making the entry, as shown by the records of the local office,
that if they desire to retain such entries they will be required to begin actual resi-
dence upon the land within six months from the issuance of such notice, or, if they
so elect, they will be permitted to relinquish their entries, without prejudice to their
homestead rights, by giving notice of such election within the same time.

1. You are therefore directed to at once notify, by registered letter
addressed to the last known address of the entryman as shown by your
office records, each person having an uncompleted homestead entry
made under section 2307 of the Revised Statutes— )

(@) That he is required under his existing entry to comply with the
requirements of the homestead law as to .residence and cultivation to
the same extent as is required of a soldier or sailor making entry under
section 2304 of the Revised Statutes; that is, for such period as, when
added to the military or naval service relied upon, shall equal the
required period of five years, with this exception, that where a seldier,
whose service is depended upon, died during his term of enlistment, the
whole term of his enlistment will be credited upon the period of resi-
dence and cultivation required under the homestead laws. ‘

(5) That the right to make homestead entry under section 2307 of
the Revised Statutes is not transferable and that any contract entered
into, prior to the completion of final entry, which contemplates the sale
of the land is in violation of law.

(¢) That under departmental ruling he is allowed six months from
date of your letter of notification within which to hegin actual residence
upon the land heretofore entered, and that should he fail to begin such
residence prior to the expiration of such period of six months and there-
after maintain same, his entry will be subject to contest and cancellation
for abandonment.
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(d) That should he so elect he will be permitted to relinquish his
existing entry without prejudice to his right to make another, provided
he shall file in your office, within the above-mentioned period of six
months, a relinquishment of all right, title, and interest under his
existing entry. ‘ : .

2. Upon the filing in your office of such a relinquishment yon will
immediately cancel the entry and hold the land formerly covered by
such entry subject to disposal as in other cases made and provided for.

3. Until the expiration of the period of six months no existing entry
under section 2307 of the Revised Statutes will be subject to contest
upon the ground of abandonment.

4. At the expiration of said period of six months you will report each
case separately to this office with proof of service of notice as above
required upon the entryman, for filing with the papers relating to such
case and for such further action as the facts of the case may warrant.

Very respectfully,

J. H. FivrLE,

. Acting Commissioner,
Approved:
Tros. RYaN, Acting Secretary.

CONTEST—-DISMISSAL~NOTICE-SECOND CONTEST-WAIVER.
CooOK ». SEYMORE.

A contestant is entitled to notice of the dismissal of his contest for want of prosecu-
tion; and where he is not served with notice of such action, his rights are in no
wise prejudiced or affected thereby, and an intervening contest against the same
entry by another party is no bar to the reinstatement of his contest.

The mere filing of a second affidavit of contest, which is immediately withdrawn
before any action is taken thereon, except to note the filing on the records of
the local office, does not constitute a waiver by the contestant of his right to
prosecute the contest theretofore initiated.

Acting Secretary Ryan to the Commissioner of the General Land Cfffice,

(F. L. C.) July 11, 190}, (A.S. T.)

On September 21, 1889, Joseph H. Seymore made homestead entry
for the SW. 1 of Sec. 27, T. 14 N., R. 7 W., Kingfisher land district,
Oklahoma.

On April 10,1890, James M. Cook filed an affidavit of contest against
said entry, alleging abandonment,.

A hearing was had, the contestant appearing and offering testimony;
the defendant did not appear; the local officers recommended the can-
cellation of the entry. Your office, on November 29, 1890, remanded
tne case because of insufficient service of the notice of contest. On
April 16, 1891, the locul officers again forwarded to your office the
papers in the case, and reported that on December 26, 1890, Cook had
acknowledged service of notice of your said decision of November 29,
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1890, and that on the same day they had issued notices setting the case
for trial on February 13, 1821, on which day they had dismissed the
case for want of prosecution and closed the case of record. Your office
on receipt of said record and report made the following notation upon
your record: X ~

May 5/91, case closed under Cir. Jan. 10/90, 10 L. D. p. 2, this entry intact. See
91, 49447—90—120130 W. C. V., Div. ““H.”

No letter was written closing the case.

On April 27, 1903, at 9:25 A. M., Vintson Stambaugh filed an affi-
davit of contest against said entry, alleging abandonment, and three
minutes later James M. Cook filed an afiidavit of contest against said
.entry on the ground of abandonment, but, finding that Stambaugh’s
said affidavit had been filed first, he (Cook), at 3 P. M., on the same
day, withdrew his said affidavit of contest and filed a motion for rein-
statement of his former contest. The local officers denied the motion,
and from their action Cook appealed to your office, where, on Decem-
ber 19, 1903, a decision was rendered reversing the action of the local
officers, reinstating Cook’s said contest, and directing the local officers

-to fix a day for hearing and allow Cook to proceed in the premises in

acecordance with the rules governing contests, and your office sus-
pended action on Stambaugh’s contest to await final determination of
Cook’s rights, and from that decision Stambaugh has appealed to this
Department.

Cook’s said motion to reinstate his entry is based on the ground that
he is, and ever since April, 1890, has been, an actual settler and resi-
dent on said land, claiming it as his homestead; that the order of the
local officers dismissing his contest was a final order from which he
was entitled to an appeal to your office; that he was entitled to notice .
of said order, and that no such notice was served on him or his attor-
ney; that the case was reported to your office, where no final detion
had been taken, and reported to the local officers and entered upon
their records, and he (Cook) had received no notice of any such final
action by your office; and that his said contest was still pending in
the local office, undisposed of, and is the first and prior contest against
said entry of Seymore.

With his appeal to your office, Cook filed his corroborated aflidavit,
wherein he alleged that Seymore abandoned the land in September,
1889; that he (Cook) established his residence on the land in April,
1890, with his family, and has resided there ever since; that he
employed counsel to prosecute his said contest and paid him large fees
therefor; that he relied on his said attorney to prosecute said contest
and protect his rights in the premises, and was assured by his said
attorney that all his rights were fully protected, and he would in due
time get title to the land; that he was ignorant of the law and rested
in fancied security, relying upon said assurance of his attorney, and
not knowing that it was necessary for him to take any further steps
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than he had taken in the prosecution of said contest; that he had no
knowledge of the dismissal of his contest till April 25, 1903, when he
learned the facts from one of his neighbors, who had visited the local
land office; that he went at once to Kingfisher and employed an attor-
ney to look after the matter for him, and while his said attorney was
preparing papers for the protection of his rights, Stambhaugh, who
had heard of his dilemma and difficulty, came post-haste to the land
office and filed an affidavit of contest against said entry of Seymore;
that he (Cook) has resided on the land, with his wife and seven chil-
dren, ever since April, 1890; that he has made the following improve-
ments on said land: two dwelling houses, three granaries, a stable, a
hen house, a smoke house, planted 175 apple trees, 300 peach trees,
also apricot and pear trees, 100 shade trees, 100 cottonwood trees,
broke and.cultivated about ninety acres, fenced and cross-fenced the
entire tract; that he has no other home or means of making a living;
that he is fifty years of age, and by his own exertions had converted
said tract from a wild prairie into a fertile farm and had expected to
spend the remainder of his life there; that Stambaugh had full knowl-
edge of his (Cook’s) occupancy and improvement of said land, and
sought by a technicality to take from him the fruits of thirteén years
of hard labor. ‘

The principal ground relied upon in support of Cook’s motion for
reinstatement of his contest is, that neither he nor his attorney was
ever served with notice of the action of the local officers in dismissing
his contest. He neithier admits nor denies that he had notice of your
office decision of November 29, 1890, remanding the case; the only
evidence tending to show that he had such notice is the report of the
local officers, to the effect that he had signed an acknowledgment of
service of such notice on the records of their office. They reported
that ““notices were issued and case set for trial February 13, 1891,”
but no evidence is found in the record showing that Cook received
notice of the setting of the case for trial on February 13, 1891, and
unless he had such notice it was error for the local officers to dismiss
his contest for want of prosecution, and his rights were not prejudiced
by their action: but, as before stated, he bases his motion on the
ground that he was not served with notice of the dismissal of his contest.

It is insisted in behalf of Stambaugh that prior to June 1, 1895, there
was no rule of practice requiring that notice should be served on a
contestant of the dismissal of his contest for want of prosecution, and
several cases are cited in which final action was taken by the Depart-
ment without proof of such service, and it is argued that inasmuch as
this contest was dismissed in 1891, Cook was not entitled to notice of
its dismissal. Rule 43 of practice in force at that time provided that—

appeals from the final action or decision of registers and receivers lie in every case
to the Commissioner of the General Land Office.
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By circular of June 1, 1895 (20 L. D., 487), the rule was amended
by adding thereto a provision, to the effect that where cases were dis-
missed for want of prosecution notice thereof should be given to the
interested parties by registered letter, and allowing the plaintiff thirty
days in which to move for reinstatement of his case, in default of
which no appeal would be allowed.

It is now argued that your said decision was rendered upon the
assumption that said rule, as amended, was in force at the time said
contest was dismissed.

By circular of July 6, 1887 (6 1. D., 12), local officers were instructed
to thereafter—
forward no contest case to this [your] office without your [the local officers’] report
as to whether appeal was taken from your decision, nor without the acknowledg-
ment of service of notice of the decision, or the affidavit of the person serving the
notice, nor, in case of notice by registered letter, without the receipt for the regis-
tered letter or the return letter, as the case may be.

This rule was in force on February 13, 1891, when Cook’s contest
was dismissed, and the local officers failed to comply with it, and for-
warded the case to your office without evidence of service of notice of
their action, and when no such notice had in fact been given. The
circular requires that such notice shall be given and evidence of its
service furnished in every case thereafter forwarded to vour office.
Cook was therefore entitled to notice of the dismissal of his contest,
and as no such notice was served on him, his rights were not preju-
diced or in any wise affected by the action of the local officers.

It is argued in hehalf of Stambaugh that Cook waived and forfeited
whatever rights he may have had under his first contest by filing a
second affidavit of contest. Said second affidavit was immediately
withdrawn before any action was had thereon, except to note the filing
on the records of the local office, and under the circumstances of this
case this Department will not bold that by presenting such affidavit
Cook lost and forfeited his right to prosecute his contest previously
initiated, and on which a hearing had heen had and a decision rende1 ed
favorable to him.

The rules of practice are intended to pr omote the administration of
justice, and this Department will not permit any of said rules to be
used as a means of inflicting injustice on any one.

The equities of this case are all in favor of Cook, and it would be
manifest]ly unjust to allow Stambaugh upon a mere technicality to
deprive him of the fruits of thirteen years of hard labor and render
him and his family homeless in his old age.

Your said decision is affirmed; Cook’s said contest is reinstated, and
he will be allowed to proceed therein as directed in your said decision.
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RAILROAD GRANT _SETTLEMENT CLATMS—ACTS OF JULY 2, 1862, AND
JUNE 22, 1874.

SouTHERN Pacrric Rammroap CoMPANY.

A relinquishment under the act of June 22, 1874, confers no right upon the railroad
company if the land covered thereby was in fact excepted from the grant.

The filing of a map of general route and the withdrawal of lands thereunder do not
‘bar the initiation of settlement or other claims to lands brought within the limits
of the grant by the definite location of the road; and it is only upon definite
location that the initiation of such claims or rights is terminated.

Settlers upon unsurveyed lands which after survey and upon definite location of the
line of the Union Pacific railroad fell within odd-numbered sections within the
limits of the grant made to aid in the construction of said road by the act of
July 2, 1862, are entitled to three months fron date of receipt at the distriet land
office of the approved plat of survey of the township within which to place
their claims of record; and where the road was definitely located prior to the
expiration of that period, and the settlement claims were subsequently regularly
and in due time placed of record and title thereto completed without protest or
objection on the part of the company, under which titles the lands have been
held for more than thirty years, the company has no claim to thelandsinvolved
which upon relinquishment will support the selection of other lands in lieu
thereof under the provisions of the aet of June 22, 1874.

Acting Secretary Ryan to the Commissioner of the General Land
(F. 1. C) Office, July 12, 1904. (F. W. C)

The Department has considered the appeal by the Union Pacific
Railroad Company from the action taken by your office March 18,
last, rejecting its application to select 1233.12 acres within the North
Platte land district, Nebraska, under the provisions of the act of
June 22, 1874 (18 Stat., 194), upon the basis of an equal amount of
lands, forming parts of odd-numbered sections within the limits of its
grant in the State of Utah, to which it relinquishes all claim under
its grant.

Your office decision states that—

The Jands selected by the company, as shown by the tract books of this office, are
within the limits of the company’s grant and free from adverse claim. The lands
in Utah surrendered and designated as bases for the tracts selected, viz: SW. }, Sec.
11, NE. §, NW. } SE. { & SW. {, Sec. 13, NW. 1, NW. 1 SW. 1 SW.1 SW. 1 &
8E. $ SW. {, and N. § SE. §, Sec. 15, NE }-8W. } & NW. I SW. {, Sec. 17, T. 6 N,
R. 2 W, are also within the limits of the grant, and, as appears by the records,
were all, prior to the date of the grant and hefore survey, settled on, occupied and
improved by preemption claimants, who within the requisite period asserted their
respective claims to same, made satisfactory proof of compliance with the require-
ments of the law, and received their patents for the tracts without opposition or
Pprotest. .

These facts are not questioned in the appeal, but it is claimed that
the lands relinquished were not excepted from. but were a part of, the
lands granted by the acts of July 1, 1862 (12 Stat., 489), and July 2,
1864 (13 Stat., 356), first, because at the date of the definite location of ,
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the line of road opposite thereto, to wit, April 28, 1869, these lands
were free from any claim of record, the mere occupancy of the land

without claim of record being insufficient to defeat the grant, and see-

ond, that the preemption law was extended to Utah by act approved

July 16, 1868, and that long prior to that date these lands were with-

drawn upon the map of general route of the Union Pacitic railroad,

filed June 28, 1865, and as a éonsequence no settlement claim could

have been lawfully initiated to these lands prior to the definite location
of the road. '

This Department has repeatedly ruled that a-relinquishment confers
no right under the act of June 22, 1874, supra, if the land covered
thereby was in fact excepted from the grant, and it therefore becomes
necessary to inquire as to whether the lands relinquished, and upon
which the selections in question are based, were in fact excepted from
the railroad grant.

With regard to the withdrawal on the map of general route, filed in’
1863, it is sufficient to say that no rights were vestéd under the grant
in any lands upon the filing of such map, and that the more recent
decisions of the supreme court hold that maps of generil route and
withdrawals made thereunder do not bar the initiation of settlement
rights or other claims to lands brought within the limits of the grant
by the definite location of the road, and- that it is only upon definite-
location that the initiation of such claims or rights is terminated.
Northern Pacitic R. R. Co. «. Sanders (166 U. S., 620); Nelson ».
Northern Pacific Ry. Co. (188 U, S., 108).

It is true that the third section of the act of July 2, 1862, supra,
grants in aid of the construction of the Union Pacific railroad —
every alternate section of public land, designated by odd numbers, to the amount of
five alternate sections per mile on each side of said railroad, on the line thereof, and
within the limits of ten miles on each side of said road, not sold, reserved, or other-
wise disposed of by the United States, and to which a preemption or homestead claim
may not have attached, at the time the line of said road is definitely fixed.

" In the matter of the tracts relinquished it is also true that the records
of the land department showed no claim thereto at the date of definite
location of the road, but it must be remembered that where settlements
were made upon unsurveyed lands, the settlers were by the act of May
30, 1862 (12 Stat., 409, 410), given three months from the date of the
receipt at the district land office of the approved plat of the township
within which to file their declaratory statements, and that the approved
plat of the township in question was only filed in the district land office
about two months prior to the definite location of the road.

The claimants to the lands relinquished were nowise in default in
the matter of the placing of their claims of record nor in the comple-
tion ot full title to the lands settled upon. As stated in the decision
appealed from, they completed their titles without protest or
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objection on the part of the grantee claimant and more than thirty
years ago.

In Tarpey ». Madsen (178 U. S., 215, 220), it was said:

And in this respect we must notice the oft-repeated declaration of this court, that
““the law deals tenderly with one who, in good faith, goes upon the public lands
with a view of making a home thereon.” Ard ¢. Brandon, 156 U. 8., 537, 543;
Northern Pacific Railroad ». Amacker, 175 U. 8., 564, 567. With this declaration,
in all its fulness, we heartily concug, and have no desire to limit it in any respeect,
and if Olney, the original entryman, was pressing his claims every intendment
should be in his favor-in order to perfect the title which he was seeking to acquire.

Can it be doubted, therefore, that the c¢laims of these settlers would
have prevailed had the company contested them in the courts?

" The company did not choose to adopt such a course, but after this
great lapse of time seeks to relinquish what it never had, or if it had
has long ago lost, in order to support its claim to other lands. This is
the real case, and after most careful consideration of the appeal and
argument in support thereof, the Deprutment affirms your action
rejecting the selections.

MINING CLAIM—PATENT DESCRIPTIONS—LOCUS OF CILAIM.

SINNOTT #. JEWETT,

In case of variance between the locus of a patented mining claim as indicated by the:
tie line described in the patent, from a corner of the claim to a corner of the
public survey or a United States mineral monument, and ag defined upon
the ground, the land department will xegard as constituting the patented claim,
and will not receive further application for patent to, the tract of land embraced
in the survey and bounded by the lines actually marked, defined, and estab-
lished on the ground by monuments substantially within the requirements
under the law and official regulations and corresponding to the description
thereof in the patent.

Although the notice of an application for patent to a mining claim does not confain
data sufficient to indicate the situation of the eclaim with substantial accuracy,
nevertheless, so far as that objection is concerned, the patent subsequently issued
is voldable merely, not void, and until vacated by appropriate judicial proceed-
ings is of full force and effect.

The decisions of the courts and of the Department are to the effect that when patent
once issues the land therein embraced passes beyond the jurisdiction and con- -
trol of the land department, but they do not question the latter’s right to deter-
mine, at least in the firet instance, what public lands have been patented and

~ what remain subject to its jurisdiction and control.

Ap adverse claim is the appropriate recourse of one claiming under a possessory title
only, against a valid application for patent to land subject to appropriation
under the mining laws, and the provisions of sections 2325 and 2326, Revised
Statutes, with respect to that remedy, have no relation to or bearing upon the
question of the effect and scope of a patent.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) July 12, 1904, - (F.H. B)

December 14, 1886, Delia Sinnott, Alice L. Prentice, and Eva M.
Playter made entry, No. 2817, for the Emma Nevada lode mining
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“claim, survey No. 4348, Leadville, Colorado, land dlbtllct Patent
(No. l-L 990) issued for the claim June 4, 1889.

April 28, 1902, W. Kennon Jewett filed, in the same local land
office, application for patent to the Silver Monument lode mining
claim, survey No. 15,714. During the ensuing period of publication
of notice thereof no adverse claim was filed.

However, June 30, 1902 (during the aforesaid period), Delia Sin-
nott, Jr., claiming as the grantee of the patented Emma Nevada claim,
filed protest against Jewett’s application, in which, under oath and
with corroboration, it is alleged, in substance and effect, that the
patented Emma Nevada claim embraces the greater portion of the
land included in the application for patent to the ‘‘so-called Silver
Monument lode.” Attached to and made part of the protest is a plat
or diagram, made on behalf of protestant by one George Holland (a
United States deputy mineral surveyor) and stated by him, under
oath, to have been prepared from surveys on the ground made June
20 and 21, 1902, and to correctly represent the conflict between the
Emma Nevada and Silver Monument claims; and, in that connection,
affiant Holland alleges that the Silver Monument survey, ‘‘as made,
covers a large portion of the Emma Nﬁvada, lode as marked and staked
upon the ground.”

Upon the expiration of the period of publication Jewett tendered
the purchase price for the land embraced in his application and
applied to make entry. The local officers refused to permit entry to
be made and rejected the tender, because of the pending protest and
the allegations therein contained of protestant’s ownership of the land
concerned under patent from the United States. Upon appeal by the
applicant, Jewett, from the action of the local officers, the latter for-
warded the record to your office, August 18, 1802, and recommended
that, if it should be found to be the fact that the Silver Monument
covers the patented Emma Nevada claim as staked upon the ground,
the application for patent to the former be rejected.

By decision of April 22, 1903, your office found, among other
things, in substance, as follows: That by the official survey of the
Emma Nevada, approved September 2, 1886, the locus of the claim is
fixed in the W, § of Sec. 7, T. 9 S., R. 78 W., 6th P. M., and the
southwest corner of said section is stated to bear from corner No. 1
(the southwest corner) of the claim, S., 23° 27 W., 2320.2 feet; that
in the published and posted notices of the application for patent the
* length of said bearing or tie line was given as 2839.2 feet; that in the
patent issued for the claim the designation of the locus of the latter is
identical with that contained in the approved field notes of survey;
that by the field notes of survey (approved April 21, 1902) of the Sil-
ver Monunlent claim the southwest corner of said section 7 is stated
to bear S., 51° 49 35" W., 2424 feet, from' corner No. 1 (the south-
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west corner) of the claim, und the south quarter-corner of the section
to bear S., 26° 15’ K., 1673 fect, therefrom; and that, platted from
their respective connecting or tie lines, as disclosed by the official rec-
ords and as the Emma Nevada is described in the patent. the two claims
do not conflict with one another: Wherefore, citing the case of The
Mono Fraction Lode Mining Claim (31 L. D., 121) and several unre-
ported decisions to the same effect, your office reversed the action of
the local officers, dismissed the protest, and held that,-in the ahsence
of other objection, entry for the Silver Monument would be allowed.

Protestant thereupon prosecuted the pending appeal.

From certain data with the record it would appear that both course
and distance of the tie line of the Emma Nevada claim, as given in the
approved field notes of survey thereof and in the patent therefor, are
erroneous; and the question arises: If there iy in fact a variance
between the locus of that claim as indicated by the connecting or tie
line deseribed in the patent, from a corner of the claim to a corner of
the public survey, and as tixed by the location of the claim upon the
ground and its demarcation thereon by monuments referred to and
described in the patent, should the land department regard the former
or the latter designation, if either, as controlling? To support their
respective contentions with respect to it, counsel for the contending
parties have filed extensive briefs,

The general rule respecting discrepancies between courses and dis-
tances and the monuments mentioned in instruments of convevance,
when applied to the subject matter for the purpose of its ascertain-
ment, is discussed in a number of authorities cited in the brief of
counsel for appellant, and is sufficiently set forth in the following
extracts. i

In Tyler on Ejectment (p. 569) it is stated thus:

What iz most material and most certain in a description ghall prevail over that
which is less material and less certain. Thus, course and distance shall yield to
natural and ascertained objects, as a river, a stream, a spring, or a marked tree.
Indeed, it seemis to be a universal rule that course and distance yield to natural,
vigible and ascertained objects. Newsom r. Pryor’s Lessee, 7 Wheat., 10; Preston
v. Bowmar, 6 Wheat., 582; Jackson ». Camp, 1 Cow., 605; Doe +. Thompson, 5 Cow.,
371; Jackson v. Moore, 6 Cow., 706. )

In Preston’s Heirs ». Bowmar (6 Wheat., 580, 582; it is said by the
United States Supreme Court that—

It may be laid dewn as an universal rule, that course and distance yield to natural
and ascertained objects,

In Mclver’s Lessee 2. Walker (9 Cranch, 173, 177-8) Chief Justice
Marshall, speaking for the court, said:

It is undoubtedly the practice of surveyors, and the practice was proved in this
cause, to express in - their plats and certificates of survey, the courses which are

designated by the needle; and if nothing exists to control the call for course and
distance, the land must be bounded by the courses and distances of the patent,

°
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according to the magnetic meridian. But it is a general principle that the course and
distance must yield to natural objects called for in the patent. All lands are sup-
posed to be actually surveyed, and the intention of the grant is to convey the land
according to that actual survey; consequently if marked trees and marked corners
be found conformably to the calls of the patent, or'if water-courses be called for in
the patent, or mountains or any other natural objects, distances must be lengthened
or shortened, and courses varied =o as to conform to those objects.

The reason of the rule is, that it is the intention of the grant to convey the land
actually surveyed, and mistakes in courses or distances are more probable and more
frequent than in marked trees, mountains, rivers or other natural objects capable of
being clearly designated and accurately deseribed. '

In the case of Higueras #. United States (5 Wall., 827, 835-6) the
court adopted almost literally a part of the language of Washburn on
Real Property (2nd Ed., 673), saying:

But ordinarily surveys are so loosely made, and so liable to be inaccurate, espe-
cially when made in rough or uneven land or forests, that the courses and distances
given in the instrument are regarded as more or less uncertain, and always give
place, in questions of doubt or descrepancy, to known monuments and boundaries
referred to as identifying the land. Such monuments may be either nataral or arti-
ficial objects, such as rivers, streams, springs, stakes, marked trees, fences, or
buildings.

The principle was observed by Mr. Justice-Washington, on circuit,
in the case of McPherson 2. Foster (4 Wash. C. C., 45; Fed. Cas., No.
8,921), and is stated in the syllabus as follows:

There is no principle of land law more firmly settled in this, and probably most of
the states, in respect to country lands than this: that where the calls of a deed or
other instrument are for natural, or well known artificial objects, both course and
distance, when inconsistent with such calls, must give way and be disregarded.

The Supreme Court of California, in the case of Adair ». White ¢
al. (85 Cal., 313; 24 Pac. Rep., 663, 664), determining the location of
the southern boundary line of the Rancho Santa Paula y Staticoy,
under a patent of the United States issued upon a confirmed Mexican
grant, held that a discrepaney as to course and distance given in the
patent should be disregarded, in favor of the monuments therein
called for, and said: ) :

The above is in accord with the well-settled rule that, in applying a conveyance to
the tract of land described in it, course and distance must yield to natural objects or
monuments called for. Such monuments are more certain and less liable t¢ mistake
or error than course and distance, and therefore monuments, as more certain, pre-
vail over course and distance, partaking more or less of uncertainty.

Authorities to the same general effect might he multiplied. The
prineiple is thus stated to be settled and universal, that where bound
aries of a tract are deseribed in the conveyance thereof by courses and
distances and by reference to natural objects or fixed and known arti-
ficial monuments, the latter element controls in the event of disagree-
ment between the two. No authorities to the contrary are cited by
counsel for the Silver Monument applicant (appellee here), and none
exist so far as the Department is able to ascertain.
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Counsel for appellee contends, however, that the *‘ general proposi-
tion” and decisions citéd by counsel for appellant (protestant) ** relate
to the matter of determining dorndaries, under certain conditions,” and
adds that not a single decision is cited in which it is held *“that the
locus of the initial point of a survey may be ignored, where such
4nitial point has been determined and fixed by actual survey of a tie
line connecting it with an established corner of the public surveys.”
But the brief of counsel for appellant contains a citation of and quota-
tion at some length from the decision of the Supreme Court of Colo-
rado in the case of Cullacott ¢ «/. » Cash Gold and Silver Mining Co.
(8 Colo., 179; 6 Pac. Rep., 211}, in which the same principle was
applied to a patented mining claim, the course and distance of the
connecting or tie line of which, as given in the patent, were so far
erroneous as to appear to establish the locws of the claim wholly with-
out the houndaries as they had been laid and marked upon the ground.
Within those houndaries a relocation was attempted by other parties,
upon the assumption that the ground therein embraced was not the
ground conveyed by the patent. At the trial the claim as actually
Tocated npon the ground was identified, by the monuments called for
and, also, by its outcropping lode, its discovery shaft, shaft house,
and surface improvements, as the premises described and contemplated
by the patent; and it was. therefore held that the entry thereon by
those who sought to relocate was unwarranted and unlawful.

In Lindley on Mines (2nd Xd., Vol. II, Sec. 778), upon the author-
ity of cases cited in the notes, it is said:

It may be announced as a general rule that a patent is conclusive evidence as to
" the limits of a location, and that it eannot be assailed by showing that its actual

boundaries were different from those described in the patent.

This rule is, of course, subject to the qualifications that where there is a variance
between the calls of the patent for courses and distance and the monuinents specified
therein the monuments control, where the monuments are clearly ascertained.

In Snyder on Mines (Vol. I, See. 744) the rule is stated thus:

In cases of variance between calls of patent and monuments on the ground, the
latter control. The fieid-notes of the surveyor are presumed to be made with refer-
ence to the monuments on the ground, and, when so made, of course they should
correspond; and when the patent is issued it should describe the land with refer-
ence to the field-notes of the surveyor on file. It sometiimes happens, however, that
the calls in the patent do not agree with the monuments on the ground, and when-
ever thereis adiscrepancy of this nature the monuments on the ground must prevail.
Of course this rule has reference to monuments which have always remained on the
ground since first placed there; and where it appears that they have not remained
in place, or where there is as much doubt as to where the monuments were first
located as there is whether the course is correct, it has no application.

Counsel for appellee argues, however, that in view of *‘the uniform,
carefully prepared, specific, and paramount requirements contained in
all” the official mining regulations, to the effect that a mining claim

&
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must by actual survev be tied to a corner of the public survey or
United States mineral monument, and the strict and specific instruc-
tions to surveyors on this point, with the presumption always that the
surveyor properly performs his duty, the surveyed tie line. definitely
fixing the locus of the claim, can not be disregarded. But other
requirements, as well, are prescribed in the law and official regulations.

By section 2324 of the Revised Statutes it is required, with respect
to every mining claim, that—

The location must be distinetly marked on the ground so that its boundaries can
be readily traced.

Section 2325 of the Revised Statutes provides, in part, that any
authorized locator or locators of a mining claim, who has or have
complied with the terms of the mining laws—
may file in the proper land office an application for a patent, under oath, showing
such compliance, together with a plat and field notes of the claim or claimsin com-
mon, made by or under the direction of the United States surveyor-general, showing
aceurately the boundaries of the claim or claims, which shall be distinetly marked
by monuments on the ground. S
And, among other prescribed proofs, it is therein required that the
claimant shall file a certificate of the surveyor-general— '
that the plat is correct, with such further description by such reference to natural
objects or permanent monuments as shall identify the claim, and furnish an accurate
deseription, to be incorporated in the patent.

The requirement under section 2324, above set forth, relates to the
location of the claim, and contemplates its definition and identification
on the ground during the period in which it is held under a possessory
title, simply. The precise- manner in which it shall be marked is not
specified, although the result must be that ‘its boundaries can be
readily traced.” ~But under section 2325, when proceedings for the
acquisition of patent ave initiated, the requirement is particular. Plat
and field notes of survey of the claim must accompany the application,
in which the boundaries are to be accurately shown; and at this junc-
ture the claim must “be distinctly marked by monwinents on the
ground.” Proceeding, the section requires authentication of the plat,
upon whieh in practice the claim is protracted and described by courses

“and distances, and ‘“such further description by such reference to
natural objects or peruwment momuments as shall identify the claim,
and furnish an accurate deseription, to be incorporated in the patent.”

Paragraph 34 of the mining regulations (81 L. D., 474, 479), with
respect to “‘procedure to obtain Ddtent to mineral Iandq reads in
part as follows:

The claimant is required, in the first place, to have a correct survey of his claim
made under authority of the survevor-general of the State or Territory in which the
claim lies, such survey to show with accuracy the exterior surface boundaries of the



DECISIONS . RELATING TO THE PUBLIC LANDS. 97

claim, which boundaries are required to be distinctly marked by monuments on the
ground.

By paragraph 36 thereof it is—

required in all cases that the plat and field notes of the survey of a claim must, in
addition to the reference to permanent objects in the neighborhood, describe the
locus of the claim with reference to the lines of public surveys by a line connecting
a corner of the claim with the nearest public corner of the United States surveys,
unless such claim be on unsurveyed lands at a distance of more than two miles from
such public corner, in which latter case it should be connected with a United States
mineral monument. . . . The connecting line or traverse line must be surveyed
by the deputy mineral surveyor at the time of his making the particular survey, and
be made a part thereof.

By paragraph 88 the following; among other, particulars are required
to be observed in the survey of every mining claim:

(2) The intersection of the lines of the survey with the lines of conflicting prior
surveys should be noted in the field notes and represented upon the plat.

(8) Conflicts with unsurveyed claims, where the applicant for survey does not
claim the area in conflict, should be shown by actual survey.

Paragraph 48 of the regulations provides, in part, pursuant to the
requirements of section 2825, Revised Statutes, that the claimant shall
furnish a certificate of the surveyor-general —

that the plat filed by the claiinant is correct; that the field notes of the survey, as
filed, furnish such an accurate description of the claim ag will if incorporated in a
patent serve to fully identify the premises and that such reference is made therein
to natural objects or permanent monuments as will perpetuate and fix the locus
thereof. , :

Paragraphs 143, 144, 145, 146, and 154, with respect to the ““sur-
_vey—how made,” are as follows:

143. Corners may consist of—

Pirst.—A stone at least 24 inches long set 12 inches in the ground, with a conical
mound of stone 1% feet high, 2 feet base, alongside.

Second.—A post at least 3 feet long by 4 inches square, set 18 inches in the ground
and surrounded by a substantial mound of stone or earth.

Third.—A. rock in place.

A stone should always be used for a corner when possible, and when so used the
kind should be stated. '

144. All corners must be established in a permanent and workmanlike manner,
and the corner and survey number must be neatly chiseled or scribed on the sides
facing the claim. The exact corner point must be permanently indicated on the cor-
ner. When a rock in place is used its dimensions above ground must be stated and
a cross chiseled at the exact corner point.

145. In eage the point for the corner be inaccessible or unsuitable a witness corner,
which must be marked with the letters W. C. in addition to the corner and survey
number, should be established. The witness corner should be located upon a line
-of the survey and as near as possible to the true corner, with which it must be con-
nected by course and distance. The reason why it is impossible or impracticable to
establish the true corner must always be stated in the field notes; and in running the
next course it should be stated whether the start is made from the true place for
corner or from witness corner.

3685—Vol. 33—04——7
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146. The identity of all corners should be perpetuated by takin;g courses and dis-
tances to bearing trees, rocks, and other objects, ag preseribed in the establishment
of location monuments, and when no bearings are given it should" be stated that no
bearings are available. Permanent objects should be selected for bearings whenever
possible.

154. It should be stated particularly whether the claim is upon surveyed or unsur-
veyed public lands, giving in the former case the gquarter section, township, and
range in which it is located, and the section lines should be indicated by full lines
and the quarter-section lines by dotted lines. v
- The foregoing requirements under the law and official mining regu-
lations are prineipally with respect to the designation of the locus of a
mining claim for patent purposes; and it is to be observed that for
such purposes at least two elements of description are always to be
provided: (1) by course and distance from a corner of the claim to a
corner of the public survey or to a United States mineral monument,
and the definition of the boundaries by courses and distances; and (2)
by reference to and description of the ““monuments on the ground,”
by which the ‘*boundaries are required to be distinetly marked.” It
obviously is contemplated under those requirements that the different
elements of description, whereby the Zlocus of a claim is to be fixed,
shall coincide; but it undoubtedly is true that the cases are many in
which they are at variance. With such variance always possible, the
mining claimant who disregards the foregoing requirements and fails
to mark distinctly upon the ground, before the survey of his claim,
the boundaries thereof with monuments of fixed and enduring charac-
ter, such as are contemplated under the law and official regulations, or
zealously thereafter to preserve them intact and in place as they are
described in his patent, risks the consequences of his omission. This
is the more apparent, since the probability of discrepances between
the several elements of the patent descriptions has had legislative
recognition, and the considerations for the guidance of the land depart-
ment in the determination of alleged or apparent conflicts between
mineral applications and outstanding patents are declared, in the act of
Congress, approved April 28, 1904 (33 Stat., 545), whereby section
2327 of the Revised Statutes is amended to read as follows:

The description of vein or lode claims upon surveyed lands ‘shall designate the
location of the claims with reference to the lines of the public survey, but need not
conform therewith; but where patents have been or shall be issued for claims upon
unsurveyed lands, the surveyors-general, inextending the public survey, shall adjust -
the same to the boundaries of said patented claims go as in no case to interfere with
or change the true location of such claims as they are officially established upon the
ground. Where patents have issued for mineral lands, those lands only shall be
segregated and shall be deemed to be patented which are bounded by the lines actu-
ally marked, defined, and established upon the ground by the monuments of the

official survey upon which ‘the patent grant is based, and surveyors-general in
executing subsequent patent surveys, whether upon surveyed or unsurveyed lands,
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shall be governed accordingly. The said monuments shall at all times constitute the
highest authority as to what land is patented, and in case of any conflict between
the said monuments of such patented claims and the descriptions of said claims in
the patents issued therefor the monuments on the ground shall govern, and erro-
neous or inconsistent descriptions or calls in the patent descriptions shall give way
thereto.

Counsel for appellee points out the discrepancy in the length of the
tie line of the Emma Nevada claim as given in the published notice of
the application for patent thereto and ‘as given in the patent itself; and
contends that, on the one hand, if the published notice did not eor-
rectly deseribe the Zocus of the claim the patent was issued without
authority of law and is void, and that, on the other hand, if the notice
did accurately describe the locus, the patent was properly issued and
is conclusive upon the land department, so that the latter is without
jurisdiction ‘“‘now again to determine the locus of that claim.” In
answer to the first branch of the contention it is sufficient to say, that
even if it he true (a question not here involved) that the notice, taken
as a whole, did not contain data sufficient to have indicated the situa-
tion of the claim with substantial accuracy (see Hallett and Hamburg
Lodes, 27 L. D., 104), yet, that ground alone considered, the patent
subsequently issued is voidable merely, not void, and until vacated by
appropriate judicial proceedings is of full force and eflect (see Smelt-
ing Co. ». Kemp, 104 U. S., 636, 644-8). So far as the second branch
of the contention is concerned, the decisions of the courts and of the
Department unquestionably are to the effect that when patent once
issues the land therein embraced passes beyond the jurisdiction and
control of the land department; but, obviously, they do not question
the latter’s right to determine, at least in the first instance, what public
lands have heen patented and what remain subject to its jurisdiction
and control.

Counsel for appellee further contends that the failure of appel