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'_-DEGISIONS.

THE PUBLIC LANDS.

BOUNT_Y LAND ‘S.VARRANT—ASSIGNZMENT.
OPINION.

The Cominissione]; of the General Land Office may properly detefmine, in advance
of location, whether the assignment of a bounty land warrant has ‘been made
aceording to the plesclibed form and regulations. :

Asswt(mt Attowz ey-General Van Devanter to the Secret(w y of the Interior,:
January 3, 1899, , ~(B. F.B.)

I am in receipt, by mference,‘of a communication from the Commis-
sioner of the Gteneral Land Office asking whether he has authority to
. pass upon the sufficiency of an assighment of a bounty land warrant
before it has been presented for location, in view of the following
instructions to reglsters and receivers in the circular of February 15,
1896: ’

To a,void as far as possible complica.tions of land titles arising in e;)nsequenc'e of
the location of fraudulent or imperfectly assigned warrants, registers and receivers
are peremptorily enjoined to refuse all warrants presented when the assignments
thereof do.not accord in every essential particilar with the rules herein prescribed ;:
and in all cases when the questlon of title is in doubt they must decline to receive .
the warrants until the holders 1hereof have submitbed the same to fhis. office for-
examination, and have obtained a favorable decision thereon. (27 L. D., 218.)

'There is no conflict between these instructions and the practice which
has prevailed in the General Land Office for the past fifty years, of
determining in advance of location whether assignments of bounty land
warrants are made in accordance with the form and pursuant to the
regulations prescribed by the Commissioner of the General Land Office,

These warrants are declared by statute to be assignable “by de'ed'.
or instrument of writing made and executed according to such form’
- and pursuant to such regulations as may be prescribed by the Com-
migsioner of the General Land Office” (U. S. Rev. Stat., section 2414),
and there is no réason why the Commissioner may not, in advance of
location, determine whether the assignment has been made aceording
to the form and in pursnance-of the regulations prescribed by hlm

. Approved:

-0 N, Brisg,
- Secretary.

12781—VoL 28—1 - B 1



2 DECISIONS RELATING TO THE PUBLIC TANDS.

ABANDONED MILITARY RESERVATION——PREFERRED RIGHT OF ENTRY.
CARILLO v. ROMERO ET AL,

In determining whether a preferred right to enter lands within an abandoned mili-
tary reservation is asserted within the period fixed by the act of August 23, 1894,
time should not be held to run while said lands are withheld from entry under
direction of the General Land Office.

The words ‘‘and are now residing upon any agrmultnml lands in said reservations”
as used in said aet, apply only to persons who are then actually residing upon
said lands to the exclusion of a home elsewhere.

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D.) 3, 1899. " (B.F.B)

This controversy arose upon a contest filed November 9, 1895, by
Elvira Carillo against the homestead entry of Carmen Romero, made
June 25, 1895, for the W. § of the SW. £ of Sec. 26 and the NW. £ of
the NW. 1 of Sec. 35, T. 13 8., B. 14 E. Tucson, Arizona, alleglng a
preference right of entry undel the act of August 23,1894 (28 Stat,,
491), by virtue of prior occupancy and improvement of said traet.

This tract is part of the Fort Lowell abandoned military reservation,
established by executive order October 26, 1875, which was relinquished
February 24, 1891, and subsequently became SlleEGt to the operation
of said act ofv August 23, 1894, which opened to settlement and entry
under the public land laws (under certain conditions and exceptions)
lands within abandoned military reservations containing over five
thousand acres, which had theretofore been placed under the control of
the Secretary of the Interior for disposition under the act of July 5,
1884 Said act further provided

That a preference right of entry for a period of six months from thc date of the
act shall be given all bona fide settlers who are qualified to enter under the home-
stead law and have made improvements and are now residing upon any agricultural
lands in said reservations, and for-a period of six months from the date of settle-
" ment when that shall occur aftér the date of this act.

That part of the reservation embracing the tracts in Coﬂtroversy
was surveyed and the township plats were approved and filed in the
local office prior to the creation.of the reservation,

June 3; 1895, Carmen Romero filed application to make homestead
“entry of the W, § of the SW, X of Sec. 26; NE. 1 of the SE. } of Sec.
27, and the NW.Z of the NW. % of Seo 35 towmhlp and range afore-
said, which was placed of 16001d June 5, but on July 5 thereafter she
rehnqmshed the forty acres in Sec. 27, '

June 4, 1895, Elvira Carillo filed application to make homestead
entry of the N. 4 of the NW, £ and W. } of the NE. £ of said Sec. 85,
“which she withdrew on June 10, and at the same time filed another
application for the N. § of the NW. 1; the NW. % of the NE. 1 of Sec.
35, and the SW. % of the SW. £ of See. 26. This application was also
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withdrawn on June 17, 1895, and another app]ication was filed for the
NE. { of the NW. 4, the NW.  of the NE. } and the 8.} of the SE. 1
of Sec 26, ' ‘

On November 17, 1895, Mrs. Carillo withdrew her last apphcatlon,
and on-the 19th of said month she filed an affidavit of contest against
the homestead entry of Romero, alleging settlement, occupation and
improvement of said tract by affiant and her husband prior to survey

and before the establishing of the reservation. That since her hus-
band’s death in 1890 she has by herself or her employees and her
tenants been in actual, peaceable and notorious possession of said land,
and by virtue of said occupation she has under the act of August 23,
1894, the preferred right to enter said land at any time within six
months from June 3, 1895,

The filing of her contest must therefore be considered as the first
assertion of her right under the act of August 23, 1894, as she acquired
no rights by her several applications which were Voluntarily withdrawn,

The contest therefore presents two issues: First, whether Mrs.
Carillo was residing upon the tract within the meaning of the act of
Aungust 23, 1894, at the date of said act; and, Second, whether she

asserted her preference 11ght of entry Wlthm the period hmlted by the
.act,

The sm veyed portion of the reservation which embraced the land in
dispute was subject to entry at the date of the passage of the act, but-
by erroneous advice to the loeal officers it was withheld from entry .
until they were instructed by letter of May 28, 1895, that ‘“entries may
be allowed to go of record in said reservation for the surveyed lands, -
subject to the conditions named in the act of August 23, 1894.” This
letter was received at the local office on or about June 3, 1895, and it is

- from this date the contestant claims that the time prescribed.by the
act within which the preference right must be asserted begins to run.

The circular of December 1, 1894, 19 L.D,, 392, issued under this
act, instructed the local officers that _
whers the lands have not been surveyed the equifable construction of this act seemmn
o be that the preference right of entry shall-extend $o a period of six months from
the date of the filing of the triplicate plats of survey in your office.

This prineiple will apply with equal force when the lands have been
withheld from entry by the action of your office. It is therefore held
- that Mrs. Carillo was not barred by the failure to assert her claim within
six months from the date of the act, she having commenced her contest -
within six months from the date that theé local officers were notified
" that entries might be allowed.

-‘Omitting for the present all reference to the claim of Mrs. Romero to
the preference right given by the act by virtue of her residence upon
the tract embraced in her homestead entry at the date of the act, the
next question presented by this contest is whether Mrs, Carillo was a
resident upon the tract in confroversy Wlthm the meanmg of the a,ct,
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and at the date thereof The evidence clearly shows that she had not
 at the date when the land became subject to entry made either an
actual or constructive residence upon the tract nor at any time prior
to the date of Romero’s application to enter, but that her actual and
legal residence was-in the town of Tucson.

It is claimed by the contestant that she “resided” on the land “m
“the sense that the word is used in the act,” and that it was not intended
. by the act that an actnal residence must have been maintained, but
residence within the meaning of the act could be shown by actual set-
tlement of one who had improved the tract and was the owner of the
1mpr0vements at the date specified, of which he was in possession exther
by his tenants or servants.

The word residence is employed in thm act in the same sense thdﬁ it
is used in the homestead laws, and means a res1dence to the exclusion
of a home elsewhere.

In construing this act the Department in the declsmn of January 28
1898, 26 L., D., 87, said:

The words open to settlement under the publie land laws must necessarily have
. reference to laws under which settlement is one of the means of initiating a right
and is an essential condition to the acquisition of title. It has a well known tech-
nical meaning, and has reference to settlement which -can only be made and main-
tained in person; as confradistinguished from occupancy and settlement which ‘may
be maintained by tenanis and agents as in the case of occupants of townsite lots..

The words “and are now resxdlng upon any agricultural lands in said
reservations” must, for the same reason, apply solely to persons who
are then actually res1d1ng upon said lands to the exclusion of a home

. elsewhere.

It appears that Juan Tomas Romelo settled upon this land in 1868
* then unsurveyed and not reserved. The township plat of survey. which
was filed in the local office Jannary 2, 1874, showed that his possessions,
among other lands, embraced the SW 1 of the SW. } of said section 26,
and the NW.  of the NW. } of said section 35, the subdlwsmns really in.
controversy.
. -Romero resided upon the land until his death in 1872, and since that
_time to - the present his widow, the contestee, has resided thereon.
‘Before the land was surveyed Romero sold a portion of the claim oc-
cupied by him to Leopold Carillg, the hushand of the contestant, and by
. mutual agrebment the land was d1v1ded by a lane. Carillo durm g his
. life time improved his portion of said subdivision by the erection of a
d_welhng house, constructed irrigating ditches and cualtivated the land,
" and his widow, the contestant, has continued to cultivate and oceupy
the land by her employees and tenants since his death.
“The survey of the lands showed that their improvements and respec-
tive possessions were upon the same legal subdivisions. '
" Neither party acguired any right by virtue of their settlement except
such as were recognized and confirmed by the act of August 23, 1894,
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If Mrs. Carillo was a bona fide settler upon the land at the date of sald
act she would be entitled to make joint entry of the subdivisions in
controversy, under section 2274 of the Revised Statutes, but mere occu-
pancy and cultivation of the land by tenants and employees without
settlement and residence, to the exclusion of a-home elsewhere, will
* give her no right to the benefit of the act of August 23, 1894, or to the
provisions of said Sec. 2274 Revised Statutes.” The Department can
not lend its aid to enforce contracts as to the possession of pubhc land '
except as between bona Jfide settlers.
Your decision dismissing the contest of 1\/Irs Carillo is afﬁlmed

HOMESTEAD CONTEST—-DEATH OF ENTRYMAN—-IHEIRS.
LYMAN ». BALDWIN’S HEIRS.

A charge of failure to cultlxraté, brought against the heirs of a homesteader within .
six.months after the death of the entryman, does not call for cancellatmn, and
is not suffieient ground to suppmt a_contest,

Secretary Bliss to the Commissioner of the Geneml Land Office, Jmmowy
(W.V.Dy - S8, 1899, ‘ : - (L. L. BY)

January 22, 1892, Daniel G. Baldwin made homestead entry for the
E: § of the NI, £, the NE. % of the SE. } of Sec. 22, and the N'W. % of the
SW. % of Sec. 23, all in T. 3 N, R. 21 W., Missoula, Montana.

" January 17, 1893, he was adjudged insane and committed to the
Warm Springs, Montana, Insane Asylum, where he died on October 16,

- 1895

Malch 25, 1896 Patuck Lyman ﬁled afﬁdavm of contest alleglng
that: ]

Daniel G. Baldwin is now deceased and that his heirs are not r_esiding upon or
cultivating said land as required by law; that during the life of the entryman-he :
" wholly abandoned said tract and changed ]:us residence therefrom f01 more than sgix
months.

Notice of contest was ser Ved on the defendants Apnl 10, 1896

Hearing was had in May following. The register and receiver fouud

" . that the heirs had failed to reside on or ‘cultivate the land since the

death of the entryman; that the entryman had complied with the law
up to the date he was declared insane, but recommended the cancella-
tion of the entry because of the failure.of the helrs to cultlthe the land
since the death of the entryman. =

Construing the act of June 8, 1880 (21 Stat., 166), providing for the
relief of entrymen who have become insane, the local officers held that
the operation of the statute ceased with the death of the insane entry-
man, and that thereafter it was incumbent upon the heirs of the
"deceased ¢ to resume cultivation of this ]and within six months of the
entryman’q death »
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- Upon appeal your office concurred with the register and receiver,
both as to the finding of facts and the conbtructlon of the said statute,
and their action was affirmed.

The heirs have appealed. '

The evidence has been.examined and found to cleaﬂy plepondelate
in favor of a compliance with the law as to residence and cultivation
by the entryman up to the time he became insane. It also shows that
the heirs have failed to reside on or cultivate the land since the death
‘of the entryman. ‘

The contestant having failed to show default upon the part of the
entryman, the contest must be dismissed, because the other charge in
the affidavit of contest (namely, failure on the part of the heirs to reside
upon or cultivate the land) was prematurely brought. The entryman
died October 16,1895, and the contest was filed March 25, 1896. -Notice
issued the next day and service was had April 10,1896, This was less
than six months from the death of the entryman.

The charge of failure to cultivate by the heirs brought Wlthm six

months after the death of the entryman does not call for a cancellation
- of the entry, and is not a sufficient ground to support a contest. (Serl

- . Sullivan’s Heirs, 15 L. D., 182.)

The declslon a,ppealed from is reversed and the contest’ dlsmlssed
HOMESTEAD ENTRY—DFEATH OF ENTRYMAN—WIDOW—HEIRS,
Krys v. KEYS.,

Ou the death of a homesteader, leaving a widow and heirs; the widow takes the .
homestead right of her husband free from any claim on behalf of the heirs; and
an agreement to divide the land with the heirs, made by her under mistake as
to her rights in the premises, can not be held binding, in the absence of any.
action taken under said agreement by which she would be estopped from the
repudlatmn thereof

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D.) 3,899, (C. W. P.)

The case of Horace A. Keys against Frances K. Keys, involving lots
L and 2 and the 8. § of the NE. % of Sec. 5, T. 9 N, R. 2 E., Oklahoma
land district, Oklahoma Territory, on appeal by Horace A. Keys from
your office decision of June 4,1897, dismissing: his contest of Mrs. Keys’
entry of the tractsin question, has been considered. .

Robert C. Keys made homestead entry of said tracts October 5, 1891,
and died December 16, 1894, leaving a widow, the defendant, Frances
E. Keys, and four chlldlen by a former wife, surviving him.

Mrs. Keys, on February 25,1896, filed a relinquishment of said tracts,
and on the same day made homestead entry of the same.

Marech 2, 1896, Horace A. Keys, one of the children of the decedent,
filed an affidavit of contest against said entry, alleging that at the date
of the entry made by Mrs. Keys, he was an actual bona fide settler on
said tracts, and had made valuable improvements thereon.
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A hearing was ordered for November 16, 1896, when both parties
appeared.” After the evidence on the part of the contestant had been
- produced, the defendant’s counsel moved to dismiss the contest. The

local officers sustained the motion and dismissed the contest. The con- -

testant appealed. Your office affirmed the judgment of the local officers.
~ The contestant now appeals to the Department.
It appears from the evidence submitted by the contestant that Robelt
C. Keys died December 16, 1894, and that shortly after his death, his
widow, the defendant, under the mistaken belief that she was only
entitled to a third of the land in question, as well as to a third of the
personal property of the decedent, agreed to a division of the land, and
took a certain portion thereof, containing fifty acres, as her part, leav-
ing the remainder for division between the children of the decedent by
his former marriage. In the latter part of December, 1894, the contest-
ant moved into an unoccupied house upon the land, and has resided on
-the land ever since. And he rented from the contestee a part of that-

portion of theland which was taken by her under the arrangement above - -

referred to. Tn July, 1895, the contestant built a dugout on that part
of the land taken by the children and moved into it. It also appears
that soon after the division of the property, Mrs. Keys, having dis-
covered that she was entitled to the whole of the land in question, under
the homesteéad law, told the contestee that she was gomg to hold the
entire tract.
That Mrs. . Keys, as the widow of Robert C. Keys, had a nght to his

- homestead claim upon his death, there can be no questlou and that
she was entitled to relinquish the clalm if she so elected, there can be
‘no doubt since the decision of the Depmtment in the case of Stebel o
v. Hanolt, 26 L. D., 436.
B (" appears that, under a mistaken idea of her right to the land, she
.agreed to-divide 1t with the children of her deceased husband. It can-
not be held that such a contract would be binding upon her, in the
absence of .something in the nature of an estoppel, and it is not pre-.
tended that either the contestant or the other children of the decedent
have placed any valuable improvements upon the land, or are in any
way injured by the contestee’s repudlatlotl of her agreement. :
" Tven if it should be conceded that the contestant could be regarded
as a settler upon the land under the settlement laws, the testimony
shows that Mrs. Keys was the prior settler,

" The claim that this agreement should be held to be binding on Mrs.
. Keys for the reason that the division of the land was made in pursuance
“ofan agreement by Mrs, Keys with her husband prior to his death which
prevented him from making a will in favor of his children, is without
force, for the decedent could not by will defeat the law which provides
that upon the death of the entrymfm the homestead rlght shall inure

- to the benefit of the widow.

Your office decision is therefore affirmed.
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VICKINNON 2, ANDERSON.

Motion for review of deparmental decision of July 8, 1898, 27 L. D., v
154, demed by Secretary Bliss, Janunary 4, 1899. :

CANTREL 9. BURRUSS.

.On motion for review of departmental decision of July 27, 1898, 27
L. D., 278, the judgment of cancellation as to Cantrel’s entry is so modi-
fied as to leave said entry intact as to the land not in confliet with the
claim of Burruss. Acting Secretary Ryan to the Commissioner of the
General Land Office, January 9, 1899,

PRACTICE-ATTORNEY—APPEAL—I.OCAL OFTFICERS.
BROADBROOKS . KYLE. -

The failure of an attorney to file written authority for his appearance before the
local office will justify said officé in refusing to tecognize said attorney; but
the absence of such written authority cannot be afterwards taken advantage of

) by one who has otherwise anthorized such appearance.

Mailing an appeal to thelocal officers within the time allowed for taking an mppeal
- from their action, does not bring the appeal within the rule as to time, if Jgot
received at the local office within the time fixed therefor.

A desert land entry is not invalid because allowed by the receiver, in the absence of

_ the register, where both offices are filled at such time, and the register on his
return approves the action of the receiver.

Acting Secretary Ryan to the Commissioner of the General Land. Office,
(W V.D.) C January 9, 1899. (C.W.P)

‘ The case of Clarence E, Bloadbrooks v. Mary A. Kyle is before the
- Department on appeal of the former from. your office decisions of Feb-
ruary 27, 1897, and June 3, 1897, whereby Mary A, Kyle’s desert land
entry, No. 302, made January 27, 1896, of the B of the SW4 and lots
3 and 4, Sec. 31, T. 32 N., R, 34 E., Miles City land distriet, Montana,
was held intact, and the claim of Broadbrooks, under }ns desert land
apphca;tmn for the same tract, was denied. - :
The facts are stated in the declsxons appeﬂed from..
“The grounds of appeal alleged are:
1st. In holding that John.J. Kerr was the attorney for the appellemt
on Noveniber 30, 1895, or at any time prior to Febroary 16,1896, and
‘that notice of the 1eJect10n by the local officers of the wppellaut’s des-
ert land apphccmon given to Kerr was binding upon the appellant.
2nd. In finding that the appeal of the npphcant filed on February
26, 1896, from the second rejection of his desert la,nd apphca’mon, was
“not filed in time.
3rd. In finding that it was not necessary to consider the question as
to whether appellant’s second application should have taken precedence’
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over_that of Mrs. Kyle, because, as he claims, it reached Mlles City
simultaneously with thelatter and antedated it.
_ 4th. Tn holding valid Mary A. Kyle’s desert land entry, whlch was’
allowed by the receiver, in the absence of the register,
. &th. In affirming Mrs. Kyle’s right to the land, and declmng that her
.desert land entry should remain intact.
.6th. In not holding that appellant’s deselt iand application should
now be allowed.
.7th. In refusing appe]lau’o’s motion for review. _
1. It appears that on November 30, 1895, the local officers rejected

~ the appellant’s first desert land application, and that notice of the

rejection was given by mail to John J. Kerr, as attorney for the appel-
lant, on the same day. Notice does not appear to have been given to
the appellant himself, and it is claimed by the appellant that Kerr was
not his attorney at the time notice was served on him, and that conse-
quently notice to him was not notice to the appellant.

- The record shows that Kerr drew up the applicant’s first &pphcamon
papers and forwarded them to the local officers, together with the pur-
.chase money for the land, and that. be received the purchase money
returned to him by the local officers, on the rejection of the appellant’s
first application, and again forwarded the purchase money, with thie
appellant’s second application, which was again returned to him by the
local officers, on January 29, 1896, and he was notified of the rejection
of the appellant’s second desert land application, and advised that
“Clarence I, Broadbrooks has this day been notified by registered mail.”

It is admitted that Kerr was authorized by the appellant to draw up

his application papers and forward them to the local officers, togcther
_with the purchase money, which he did, and it is not pretended that
the appellant gave the local officers notlce that his émployment -as
attorney was limited to those specific acts. But it is argued that
Kerr’s employment was in faet confined to those acts, and that he was
not authorized to receive notice of the action of the local officers in -
rejecting the appellant’s application, and that consequently such notice
was not binding on the appellant.” It is insisted that only attomeys
who file their appearance and authority for acting as attorneys for the .
parties, whom they claim to-represent, can be recognized as such attor-
neys under the regulations of Mareli 19, 1887 (5 L. D., 308).

That Kerr was authorized to represent the appellant as his attorney
in regard to his desert land application cannot be denied upon the
admitted facts, and the appellant cannot be permitted to deny that
notice of the rejection of his application given to Kerr as his attorney
was notice to him., Walker ». Gwin, 25 L. D., 34; Duncan ». Rand, 19
L. D., 354; Atkins v. Creighton, 14 L. D., 287. The failure of the attor-
ney to file written authority for his appearance would have justified
the local office in declining to recognize said attorney in the first
. instance; but the absence of such written aunthority can not now be
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taken advantage of by the applicant who, as hereinbefore shown, had
otherwise authorized said attorney to act for him in the premises.

2. The next point presented is in regard to the appellant’s second
appeal. .

It is admitted that the appellant was notified by the local officers of
the second rejection of his application on January-29, 1896, and the
record shows that the appellant’s second appeal was nob ﬁled in the
local office until March 10, 1896. The time for appeal expired March
9,1896, The appeal was consequently filed, too late. Affidavits were
filed by the appellant, tending to prove that the appellant mailed to
the local officers at Miles City a copy of this appeal on March 3,.1896,
-and also that.the said Kerr mailed to the local officers at Mlles OIty
said appeal on Febr uary 26, 1896. But mailing an appeal to the local
officers within the time allowed for taking an appeal from them does
not bring the appeal within the rule as to time, if not received at the-
Tocal land office within the period fixed therefor (McLeod 2. La Rock '
-18 L. D., 137.)

3. In view of the foregoing, it is manifest. that there is no error in -
your office decision in the ruling complained of in the third assignment
of errors,

4. It is insisted that the entry of Mrs, Kyle is invalid because
allowed by the receiver at Miles City, in the absence of the register.

The record shows that William J. Smith, who made desert land entry
of said land July 16, 1894, but whose entry had been canceled on
October 5, 1895, filed a relinquishment of his entry on January 25,
1896, and that ’Wrs Kyle, on January 27, 1896, presented a desert land
application for said land, which was accepted by the receiver in the
absence of the register, and that upon the register’s retm n, the action
of the receiver was approved by him.

While it is true that a vacancy in the office of elthel the 1eg1ster or
receiver dlsqua,llﬁes the remaining officer for the performance of the
duties of his own office during the vacancy, the rule is not held to
apply to the case of the absence of one of the officérs, when both:
offices are filled. In the case of Clewell and Marsh, 2 L. D., 320, in
which Marsh had visited the receiver at his residence at some distance

. from his office, and presented an application to enter a tractof land

under the homestead law, at the same time tendering the feeb, and
the receiver accepted the application and the fees, the entry was
allowed. In the case of Paris Meadows ef al,, 9 L. D, 41, it was held
that a filing by Meadows, received and accepted by ﬂ]e receiver duiring
the temporary absence of ‘the register, was-not void because presented
to and accepted by the receiver in the absence of the register, as was
held in the original decision of the Department, and it was said:

On the other hand, I have no doubt that, when a paper is presented to and received

by the register, recéiver, or an authorized clerk, and is duly made of record as a
declaratory statement, and placed on the proper files, it is then within the meaning
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of the law ﬁled not only in the office, but with the officer to whom the law directs it,
provided the two offices of register and receiver are then filled. To hold otherwise
would tend to unsettle titles and give rise to interminable litigation, imposing upon
parties, who have in the ntmost good faith attempted to fulfill every requirement of*
the law, great frouble and expense, followed by the loss of elaims and homes, which
on_every principle of right and justice they have reason to think secure. (See
‘Walker v. SBewell, 2 L. D, 613.) -

But the case of Pottex v, United States, 107 U 3., 126, is conclusive
~on the point. It is there held that the register and receiver were not
required to sit at the same time and concurrently pass. upon the
-sufficiency of the proof of settlement and improvement by pre-emptors;
“that if the proof is submitted to the register on one day-and he is satis-
fied, there is nothing in the statute which implies that it may not be
lawfully submitted, at some subsequent day, to the receiver for his
approval; that they were nowhere required to meet and jointly consider
the sufficiency of the proof; that if both were satisfied, that is all the
law requires. It will be observed that the desert land law (19 Stat.,
377,) simply requires that the applicant shall file hls declaratmn w1th
' the register and receiver. :
The fifth, sixth, and- last errors assigned by the mppellant are too
general to require special consideration. Rule of practice 88 requires a
‘specification of errors ‘“which shall clearly and concisely desagn ate the
errors of which he complains.?
The decisions of your ofﬁce are &ccmdmgly afﬁrmed

JoNES v, PUTNAM.,

Motion for review of depdrtmenta.l declslon of October 31, 1898 27
L. D 575, demed by Acmng Secretary Ryan, J anuary 9, 1899

- HOMESTEAD CONTEST—SECOND ENTRY.,
MAY 9. COLEMAN (ON REVIEW).

-A homestead entry, made in good faith, for one hundred and sixty acres when the
entryman was entitled to take but eighty acres, is illegal only as to the excess,
and in such case.the.entryman may be allowed to retain the eighty. on which his
improvements are situated and relinjuish the remainder.

Abt@"ng Secretary Ryan to the Cmmnissioner of the General Land
{(W.V.D.,) - Office; January 11, 1899. ‘ (C. W.P.)

Thisis a motion filed by the attorney for Jacob W. May to review the
decision of the Department of November 2, 1898, in the case of the -
said May against James A. Coleman, affirming the action of your
~ office in canceling the entry of the said Colemaun as to the S. § of the
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- NE. % of Se‘c.~35, T.28 N., R. 3 E., Perry land dist-ricﬁ, Ok]ahoma,,’l‘er-

ritory, and allowing his entry of the N. 3 of said NE. % to stand, sub-

" ject to his compliance with the requirementsof the homestead law, and

also awarding the 8. § of the NE. % of said section to May.

The motion is based upon the same- grounds which were ur ged by
the attorney for May, in his elaborate brief in the case,mhen it was
before the Department upon the merits,

The record shows that Coleman made homestead entry of the NE
of said See. 85, September 28, 1893; that on July 5, 1894, May filed an '
affidavit of contest charging that boleman onMay lo, 1847

filed his homestead entry for the 8. § SW. 2of See. 22, Tp, 14 8., range 1 E., in

.- Dickinson Co., Kansas, submitted: final proof on the same October 6, 1881, and
" patent wasissued in April, 1882; the tract contained elghty acres.

This affidavit was: corroborated by one J.T. Howard, Who on May

. 23, 1895, withdrew his corroboration. On the motion of (Jolemau, May

was required to amend his affidavit of contest, and on June 26, 1895,
he filed an amended affidavit, in which he charged that Ooleman has

S totally exhausted his homestead right and has had the benefit of the

homestead law, and is thereby disqualified from acqulrmg title to the
tract of land herein involved.”

~In these affidavits there is no charge of fraud or of wilful and delib-
erate perjury, but the charge is simply that the homestead entry made
by Coleman September 28, 1893, is illegal by reason of his having
exhansted his homestead right by his homestead entry of May 15, 1877.

The case was set for hearing on March 27, 1896, and on motion of
Colemam the hearing was postponed to April 3, 1896 when May appeared
in person and by attorney, but Coleman ialled to appear, and the case:
was heard upon the evidence presented by May.

The local officers held that the contestant had sustained the.charges .
made in his contest affidavit, and had proven to their satisfaction that
Coleman’s entry was frandulent and voidable in its inception and
should be canceled, and they so recommended.. Coleman appealed.

The evidence showed that Coleman, on May 15, 1877, made home-
stead entry of the S, 4 of the SW. % of Sec. 22, T. 14 8,, R. 1 E., Salina

~land district, Kansas, upon which he made final proof, and that final

certificate issned October 6, 1881, and patent April 29, 1882; that he
did not commute said entry, but made proof of his compliance with »
the homestead law as to residence and cultivation for a period of five-

years, less the term of his military service. There was also in evidence

- a certified copy of the homestead affidavit of Coleman for the land in

controversy, which contains the averment that he had not “heretofore
made entry under the homestead laws, or ﬁ]ed a soldler’s dec]aratmy
statement.”

The contestant testified that Coleman told him that he had plevmus
to his entry of the land in controversy made a homestead entry in
Kansas, and that he had commuted it. He also offered in evidence
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the deposition of R. L. Cormack, who testified that Coleman lived on
the land he entered in Kansas, about three years This was all the
testimony in the ease.

Your office did not decide directly upon the contest, but Coleman
having filed in your office a relinquishment of the 8. ¢ of said NE. %,
accompanied with the affidavit; which is set out, in substance, in the
.deeision complained of, your office held that Coleman was clearly enti-
tled under section 6 of the act of March 2, 1889 (25 Stat., 856), to make
an additional homestead entry of eighty acres, accepted his relinquish- -
- ment, canceled his entry as to the 8. § of the said NE. £, held his entry"
of the N. § of said NE.  intact, and awarded the S. § of the said NE. %
to the contestant. The decision complained of affirmed your decision.

The record shows that, at the time Coleman entered the land in con-
troversy he was entitled, under the sixth section of the act of March -
2,-1889 (25 Stat., 854), to make an additional entry of eighty acres of:
land. He made entry of one hundred and sixty acres under the belief,
as he swears in the affidavit which accompanies his relinquishment,
. that he was entitled to make entry. for that quantity of land.

In the case of Legan v. Thomas (4 L. D., 441), the Department held
(sylabus) that an entry covering more than oue hundred and sixty
acres will be canceled to the extent of the illegal excess, but that prior
to such.cancellation the entire tract is preserved from all ether appro-

- priation; and in Henry C. Tingley’s case, 8 L., D., 205, it was held that
- @& homestead entry, embracing tracts in two or more sections, must .
approximate one hundred and sixty acres, as mearly as practicable,
without requiring a division of the smallest legal subdivision included
therein; and that a homestead entry allowed in violation of this rule
is subject to attack for such illegality, and a preference right to enter
the lands finally excluded therefrom may be awarded to. the adverse
claimant; and that the entryman should be allowed to select and
relinquish ‘one of the smallest legal subdivisions. o
. Tt is clear that Coleman’s entry was only illegal as to the excess, and
that he should be allowed to select the eighty acres on which his
improvements are situated and relinquish the other eighty.

In regard to the objections that May, after he instituted his contest,
had a vested right to the land in controversy, if he successfully pros-
~ ecuted his contest, of which he would be unlawfully deprived if Cole-

“man were allowed to relinquish his claim to eighty acres of the Ia,nd
involved.and retain the other eighty, it is not necessary to add any
thing to what is said in the decision complained of,

The motion for review is therefore denied.
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MINING CLAIM-—-ANNUAL EXPENDITURE;FINAL CERTIFICATE.

‘

TRIPP ET AL. v. DUNPHY.

The expense of keeping a watchman and custodian in charge of a mine that is not
being worked, may be properly charged as an item of annual expenditure,
The final certificate on a mineral entry should issue in the name of the heirs of the
" “applicant, where it is known at the date of its issuance that the applicant died
- prior to the submission of final proof and making payment for the land.

Aecting Secretary Eyan to the Commissioner of the General Land Office,
(W.V.D)) January 11, 1899, (C. J. W)

The controversy in the above stated case involves mineral entry No.
458, for lot. No. 37, sections 25 and 26, township 9 south, range 21 east,
M. D. M., Stockton land district, California, and known as the Second
Voleano Quartz Mine. It appears that said claim was located by Mack
Culler and Sarah J. Beck, on November 21, 1882, and that Wllham
Dunphy derived his possessory title from szud loea,tors, through a
regular chain of conveyances, set forth in the abstract of title filed
with the record, and that on March 12, 189 , said William Dunphy
filed his application for patent therefor.

©  Notice of the application was pubhshed and posted from Mareh 19,

to May. 21, 1892, durmg which period no adverse elaim or protest Wa,s‘
filed.
- About the 17th of September, 1892, William Dunphy died, and on
March 6, 1896, Carmen U. Dunphy, executrix of the estate of said
William Dunphy, made mineral entry No. 458 for said claim, but subse-
quently, by direction of your office, the name of William Dunphy was
substituted for that of Ommen U. Dunphy, executrix, in' the final
certificate. .

" January 1, 1896, George A. Tupp and W, P. Thompson located the
-Tripp Qumtz,mlmng claim, embracing the same land and lode as the
" Second Volcano Quartz mine, and their location notice was recorded.
by the recorder of Madera county, on February 17, 1896,

On March 6, 1896, they filed their protest, verified by the affidavit of
Tripp alone, and on April 20, thereafter, filed the corroborative affida-
vits of H. E. Bigelow, O. H. Cole, John Brown, and W. H. Henderson:
The protest charged, in substance, the abandonment of the mine by
defendant and a failure to perform assessment work for the year
ending December 31, 1895, which it was insisted operated as a forfeiture
of the possessory tltle and left said mine legally subject to relocation.

On June 15, 1896, your office directed the local officers to allow a
" hearing for‘the purpose of ascertaining whether or not the claimants of
the Second Volcano Quartz mine performed the annual assessment work -
therefor for the year ending December 31, 1895, Such hearing
occurred, at which both parties submitted ’ces’mmony, and a.ppems to
have closed on September 19, 1896,
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On December 28, 1896, the local officers rendered a joint decision, in
which they found that the owners of said Second Volcano Quartz mine
had expended upon it for the year 1895 more than was required by the
statute, and recommended that the protest be dismissed and that patent
issue in the name of William Dunphy. The protestants appealed from

“this decision, and on May 4, 1897, your office affirmed the local officers,
and dismissed the protest. The protestants have appealed to the .
Department, upon the following grounds:

1st.. That the preponderance of the evidence does establish that the satd mining
claim was abandoned and forfeited by the said applicant prior to the location by
protestants.

-2nd. That the plotestants were in the quwt, peaceable, adverse and exclusive pos-
session of said mining claim at the time entry was made by Carmen U. Dunphy.

* 8d. That the evidence shows that protestants’ location was legally and regnlarly
made in compliance with all the laws, rules and customs governing the same.

4th. That the Honorable Commissioner erred in holding that protestants were
obhgecl to show that the contestee abandoned and forfeited the said mine.

5th. The Honorable Gommissioner erred in nob requiring the contestee {o show
that she had complied with. the law, relative to holding and possessing ammmg
claim on publie land.

6th.. That the Honorable Commissioner erred in holding it necessary to sustain the
protest that protestants were required to show the validity of their own ]ocatwn and
also to negative the claim of contestee. -

7th. That the evidence fails to show that the contestee d1c1 or caused to have done
the one hundred dollars worth of work on said mine for the year 1895, as reqmred
by law.

The vital issue in the case made by the respective contentions of the

- parties, is whether or not the amount of assessment work required by
law had been done upon the mine by or for the defendant for the year
1895,
There is.a great deal of irrelevant testimony in the record, notlce of
which is not deemed necessary. The proof shows clearly that B, R,
~ Oalhoun, who made the affidavit showing the assessment work for the
.year 1895, and who was dead at the time of the hearing, was the agent. -
of defendant, and the watchman and. keeper of the mine for its owner,-
and understood the duties’ and responsibilities of such position. - The
protestants, who subsequently made a reloeation of this claim, knew of

_its occupancy by Calhoun for the defendant, and Tripp made application

- for Calhoun’s place a short time béfore making rélocation, That he had
full notice of defendant’s claim is abundantly shown, and not denied.
There was no abandonment of it by the owner, and if his right to it
was lost, it could in this case only be because of a failure to have the
assessment work performed for the year 1895.

In reference to this matter, the proof shows that defendant paid in
cash for labor on the minein 1895 eighty-eight dollars, for which receipts
are exh1b1ted, and that other payments were made, not in actual cash,
but its equivalent, which, when added to the cash payments, raise the

" expenditures on assessment work for 1895 to much more than one
hundred dollars. -1t is objected to these items of expenditure that they
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can not properly be charged to the account of assessment work, It

appears from the evidence that the agent, Calhoun, was to have, as’
compensation for looking after the mine, the use of a dwelling house,
consisting of several rooms, near by, but not on the property, which
belonged to the estate of the mine owner; that Calhoun was post- -
master, and not only resided in the building, but used one room as a

_ post-office, and the building was shown to be worth four or five dollars
per month for rent. It further appears that nothing on this account;’
was embraced in Calhoun’s receipt, which was for cash paid for speci-
fied work. It is denied by protestants that the expense of keeping a
watchman over the mine can be properly charged as an item of assess-
‘ment expenditure. If this sort of service may be properly classed as
labor on the mine, it would then be within the expless terms of section

- 2324 of the Revised Statutes.

That one who guards and cares for the works, machmery, and build-
ings of a developed mine, which has been worked, but in which mining
operatlons ar¢ temporarily suspended, perfonns an 1mportaut and
TDecessary service can not be doubted. :

In the case of Lockhart et al. ». Rollins, 21 Pacific Reporter, 413, it
was held by the supreme court of Idaho (syllabus) that:

" Where mining works are 1dle, time and labor of a watchman and custodian expended
on the property in taking care of it is labor done on the claim. .
This seems to be a reasonable interpretation of the law, and undex it
the value of the use of the building furnished Calhoun could be prop-
erly allowed as a credlt on his assessment account.” This item alone
added tothe eighty-eight dollars paid in cash, would make the expendi-

" tures on the mine for the year 1895.over one hundred dollars,

There is another item, connected with the agreement made with one
Lee, a Chinaman, who removed the old mill building and stacked the
lumber, which the defendant is fairly entitled to have added to the
amount paid on assessment work., It seems that Lee was to have ten
dollars, which was paid him in cash, and certain quartz and talhngs
from the m111 which appears to have yielded several dollars.

Itis mamfest that the estate of defendant paid out much more than
a hundred dollars for the year 1895, in the effort to preserve the hoist-
ing works and other valuable a1)pendages of the mine, and the steps
. taken indicate not an intention to dbdndon the (,leum, but rather the
‘reverse.

‘While there is some conflict in the testimony, the declded weight of
* it is in favor of defendant, who appears to have paid five thousand
dollars for his possessory title, and to have maintained his. elaim by a
- substantial compliance with the law as to annual work.

. The material facts elicited at the hearing are sufficiently set forth in
your-office decision.

If the testimony of George C. Ora,ue, ‘the bookkeeper for the Dun-
phy estate, who acted under instructions from those interested in it,
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and who paid out money for it, is to be credited, it is manifest both
that it was the purpose of the owners to maintain their claim to the
mine; and that the assessment work for 1895 was done. The protes-
tants insist that Orane is impeached by statements made by him in a’
trial before a justice of thé peace several months before the hearing
‘when he was charged with malicious mischief for working upon the
claim in queStion, which statements they claim are incongistent with
his testimony at the hearing. No foundation was laid for the infroduc-
tion of this secondary evidence, but if it is to be considered as having
a place in the record, the vagueness and uncertainty of it leaves Grane’
testimony unimpair ed

It is noticed that by direction of your office the final certificate issued
to Carmen U. Dunphy, executrix, was changed by substituting the
name of William Dunphy, the deceased applicant for patent. As it
was known at the time of issuing such final certificate that William

" . Dunphy died after making applieation for patent and before submit-

_ting final proof and making payment of the purchase money for the
land and thereby earning title, it appears that the certificate should
have been issued in the name of “the heirs of William Dunphy,
deceased,” and the certificate should now be so corrected.

Both parties have participated in all of the proceedings in this case,
including the-hearing in the local office, the appeal to your office and
the appeal to the Department, without calling attention to or asking a
decision of the question, if any, growing out of the failure of William

“Dunphy, his heirs and representatives, to carry his application for .
mineral patent to entry within a reasonable time after the expiration of

" the period of publication and such question. is not intended to be

considered as determined or decided by what is here done or said.

As modified herein your office decision is accordingly affirmed.

REPAYMENT—DESERT LAND ENTRY.
TaomAs R. DEAN.

One who submits final proof and secures patent on part of the land embraced in his
desert land entry, and relinquishes the remainder, and then applies for repay-
ment of the money paid on the relinguished’ tra.ct will not be heard o say thab
his entry was ¢ erroneously allowed.”

Secretary Bl@ss to the Commissioner of the (zeneml Land Office, January |
(W.V.D.) : 13, 1899. _ SN (SR M '

The record in this case shows that Thomas R. Dean made deserf -
land entry No. 424, April 14, 1890, for the E. { of SE. £ Sec. 25, T.36 N.,
R.11H., and NE. 1 SE. 1, E. § of SW. %.,lots 3and 4, and SE. L of NW. 1
BSec. 30, T 36 N,, R. 12 K., M. D, M contammg 601. 95 acres, Susanvﬂle

' Ala,nd dlstrlct O'tthI‘l]la;

12781 —voL 28— 9
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June 6, 1890 final proof was made and final certlﬁcate issued for the-
NE. 4,,NVV lofSD , B. & of SW. 4, lots 3 and 4, SE. 1 of NW.  Sec.
30, T. 36 N., R. 12 E., M. D. M, containing 401.35 acres. Proof was

not made on a portion of the original entry, to wit, the B, 4 of the SE. %
Sec. 25, T. 36 N., R. 11 E., and the E. } SE. %, SW. 1 SE. 1 Sec. 30, T. 36
N.,R. 12 E.,, M. D. M. Dean relinquished all his right, titlé and claim
to thls portlon of his original entry, and May 23, 1891, your office can-
celed said entry tothat extent.

November 9, 1891, patent issued on that portion of Dean’s entry for -
which final proof was made,

April 9, 1897, Dean filed an application for repayment of the pur-
chase money paid by him on the portion of his original entry that had
been relinquished. The basis of said application was: -

The entry Was,'erroneously allowed for the reason that the entryman had previ-
ously made a Lassen county filing, for lands in sections 29 and 32, T. 36 N., R. 12 E,,
"No. 861, on July 18, 1887 and had thereby exhausted his rl«rht to make deselt 1and
entry.

May 10, 1897, your office, after stating the facts in the case, denied
the said appllcatlon for repayment, and Dean has now filed an appeal
to the Department.

‘Without discussing the allegations of error set forth in the said
appeal it is sufficient to state that Dean, having submitted his proot
and received patent for a portion of the land included in his entry, will
not now be heard to say that said entry was erroneously allowed.

Your office decision is hereby affirmed.

. FRANK ». COoRLISY HEIRS.

Motion for review of departinental decision of October 8, 1898, 27
L. D,, 510, denied by Secretary Bliss, January 13, 1899.

RAILROA]) GRANT—LANDS EXCEPTED—SETTLEMENT CLAIM.
UnioN Paciric Ry. Co. v. GRANT.

-The occupaney and improvement.of land at the date of the definite location of the
Union Pacifie road, do not constitute a pre-emption claim that has “attached”
‘at such time, within the meaning of the exceptmg clause in the grant to said

. company. . :

- Seoretary Bliss to the Commissioner of the Geneml Land Office, January
(W.V.D)y : 13, 1899. (F.W.C.) -

The Unien Pacific Railway Company has appealed from your office
decision of June 16, 1896, sustaining the action of the local officers in
holding the NW. £ of Sec. 5, T. 5 S., R. 70 W.,; Denver land district,
Colorado, to have been excepted from the grant made to-aid in the con-
struction of that portion of the Union Pacific railway formerly known:
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“as the Denver Pacific railroad, by reason of the settlement claim of one
Mrs. Townsend existing at the date of the filing and approval, on
August 20, 1869, of the map of definite location of that portion of the
line of the road oppos1te this tract.

From the records of your office it does not appear that any claim. has
ever been asserted to this tract prior to the tender, on October 16,1884,
of the homestead application of Frederic H. Grant, which application

- was accompanied by his affidavit, corroborated, in which he alleged
that he had been acquainted with the land for ten years, that when he
first knew it there were very old buildings and 1mprovements upon it,
and that he, affiant, . .
is informed fthat it was settled upon, resided upon, and improved, by a Mrs. Town- -
send, a widow, in or prior to the year 1868, and that she continued to reside upon
and improve said land until after the definite location of the line of the Denver
Pacific Railway and Telegraph Company, August 20, 1869. .

Upon said allegation hearing was ordered, due notice being given
the company,and at the time appointed two witnesses were introduced

_on behalf of Grant, John Davis, the principal witness, testifies that
‘he first became acquainted with this land in 1868, that at that time the
land was unsurveyed, the plat of survey not being filed until 1874, and
that Mrs. Townsend was at that time living upon what after survey
became the NW. % of said section 5, being the tract here in questions
that she had a small portion of the SW. 1 of said section cultivated at
that time, and that he, Davis, purchased of her the improvements upon:
the SW. %; that Mrs. Townsend’s house was finished in the spring of
the following year, and that she resided upon the land at intervals.
until 1870, when she sold the remainder of her improvements upon the

_tract here in question, also to him, Davis. During the year 1869 she
planted to potatoes a small piece.of the tract here in question, and _this,
together with her house upon the tract, constituted her entire 1111p1 ove-
ment.

As to her qualification to assert a settlement claim, the record is very

-meager.. Both the witnesses introduced by Grant swear that she
intended to claim the tract under the pre-emption law, that she
appeared to be a native-born citizen, and that the general report was
that she was a divorced woman. . She does not appear to have been
heard from since 1870, and does not appear to have ever initiated a
claim to the land by any proceeding in the local office.

Upon the record thus made the local officers found that the tract here
in question ¢ was in the possession and occupancy of a Mrs. Townsend,
who claimed the same under the pre-emption laws,” and held “that
the land was excepted from the operation of the grant, and therefore
recommended that Frederic H. Grant’s application to make his home-
stead filing upon the land be accepted.” TUpon appeal by the railroad
company your office sustained the’local office, as before stated, and the

company has prosecuted the case by appeal to this Depa1tment
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" The grant under which the Union Pacific' Railwvay Company lays
claim to this tract is similar to the grant made to aid in the construction
of the Central Pacific railroad, and provides that the odd-numbered
sections granted are those ‘to which a pre-emption or homestead claim
may not have attached at the time the line of said road is definitely
fixed,” and in the recent case of Wight ». Central Pacific Rzuhozbd Co.
(27 L D., 182) it was held that: :

It is true that some of the departmeutal decisions have given recognition to claims
resting only on settlenient, possession, cultivation or improvements existing at the
time of definite location, but as applied to grants which are in terms-and in legal -
eﬂect the same as the one now under cousideration they are in conflict w1th the
decisions of the supreme court and can-notbe fo]lowed :

Agam, in the case of the Central Pacific Railroad Co. v. Hunsakei
(27 L. D., 297), the decision in the case of Wight v. Central Pacific
-Railroad Oo , supra, was referred to and followed.

Under these decisions, which are in harmony with the repeated
rulings of the supreme court involving a construction of the grant
under which appellant lays elaim, it. must be held that the record
‘before the Deépartment does not .evidence such a claim to the land
under consideration, at the time of the filing or approval of the com-
pany’s.map of definite location, as would serve to except the tract from
the operation of the grant, and your office decision is accordingly
reversed and the application by Grant to make homestead entry of this
land will stand rejected.

HOMESTEAD . ENTRY-DESERTED ”WIFE——SETTLEMENT RIGHT. -
SINNETT ». CHEEE.

The right of a deserted wife to malke entry of the land embraced within the relin-
quished homestead entry of her husband, depends upon her settlement on the
land when his entry is- canceled, and to be effective, as against an adverse
claimant, must be asserfed within three months from such cancellation.

Secretary Bliss-to the Commissioner of the General Land Office, January .
(W. V. D.) 13, 1899, (E. F. B)

The land in eontroversy, to wiﬁ,fbe E. 4 SE. ;1 and SE. } NE. %, Sec.
23, and SW, £ SW. £, See. 24, T. 39, B. 18 W., Boonville, Missouri, was
formerly embraced in the homestead entry of Jacob M: Sinnett, made.-
October 24, 1889, which he relinquished December 10, 1894, and on the
Same day Stephen R. Cheek made homestead entry of said tracts.

" On October 10, 1895, Mary A. Sinnett contested said entry, alleging
that she was the deserted wife of Jacob M. Sinnett; that she furnished
the money to make his entry; that shelived on sald land with her hus-
band from date of entry until February, 1892, when he took her and
-~ their children to her father’s house in an adjoining county on a pre-’
tended visit, but did not return for them, although he promised to do
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s0; that while her husband, the entryman, had lived on the land suf-
ficient. time to entitle him to a patent, he declined to make final proof,
bust relinquished said entry in favor of the defendant to depuve her of
ber rights, of which the defendant had notice.

At the hearing the facts alleged in the contest were substantlaliy
proven, except as to any collusion between defendant and Sinnett with
the intention of defrauding her, although he-knew that she had placed
on record a notice that she claimed a homestead in said land. '

There is no question that her absence fromn the land while on a visit
to her father was enforced by the failure of her husband to take her -
back to the homestead as he had promised, and to which she was
always willing to return. But although it may be conceded that his
- residence was her residence until after his abandonment of contestant,
and that when the relinquishment was executed and his purpose to
abandon her was manifested, she was constructively residing on the
land, it does not appear that she took any steps to secure her rights as
a settler until nearly one year after the entry of Cheek. Whatever
right she may have had to make entry of this particular land as the
deserted wife of Sinnett must have depended upon her settlement upon
* the land at the date of the cancellation of his entry, and this right
could only have been preserved and maintained by proper- proceedings
in the land office within three months from the ivitiation of her right,
-either by makmg entry of the land or by ﬁlmg within that period a
contest against the entry of -Cheek.

As no action was taken by her until ten months after the entry of
Cheek, whatever right she might have had was barred by this delay.

' The decision of your office d1sm1ssmg the -contest and holdlng
Cheek’s entry intact is affirmed.

REPAYMENT-ENTRY CANCELED FOR CONF¥FLICT.
GEORGE D. CLONINGER.

An entry that on contest is canceled on account of the superior right of a hona fide. -
. settler is ¢‘canceled for confliet” within the meamng of the repaymient act of
. June 16, 1880.

Secretary Bliss to the Commissioner (;j' the General Land Office, January
(W.V.D.) ‘ 13, 1899, (G.C.R.)

George D. Cloninger has appealed from your office decision of Sep-
tember 9, 1897, which denied his application for repayment of fees and
* commissions paid on homestead entry, No. 8080, for the N. & of the
SW. £ of Sec. 36, T. 30, R. 10 W, Ironton, Mlssouu v
It appears that a formel mpphcatlon for repayment, &c., on said entry
was made by Cloninger in Martch, 1886, and was on April | 15 next there-
after, denied because “the law does_not_pl ovide for repayment in cases -
Where parties voluntarily relinquish or abandon their claims;” and the
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decision appealed from denied the application because of the former
action of your office, which had not been appealed from. ,

It appears that Cloninger’s entry of said tract was canceled in Janu-
ary, 1886, as a result of a contest brought by one Hensley, alleging prior
settlement upon the land. It would therefore appear that the appli-
cant did not “voluntarily relinquish,” as found by your office in its
decision of April 13, 1886, denying the repayment.-

See. 2 of the act of June 16, 1880 (21 Stat., 287), provides that:

In all cases where homestead or timber-culturé or desert-land -entries-or other
“entries of public lands have heretofore or shall hereafter be canceled for conflict, or
wvhere, from any cause, the entry has been erroneously. allowed aud can not be con-
firmed, the Secretary of the Interior shall cause to be repaid to the person who made
such entry, or to his heirs or assigns, the fees and commissions, amount of purchase
morey, and excess paid npon the same upon the surrender of the duplicate receipt
and the execution of a proper relingnishment of all claims to said land, whenever
such entry shall have been duly eanceled by the Commissioner of the General Land
Dffice.

It appears that Cloninger’s entry was canceled * for conflict”—that
is, his entry was canceled because it conflicted with the superior rights
of a bona fide settler, and that those rights were determined by a con-
test properly 1n1t1(1ted and successfully prosecuted. Niles N. Ydsti (27
- L.D., 616). The case therefore falls within the meaning of the statute.

The decision appealed from- is reversed, and the application for
re-payment will be allowed.

REPAYMENT—DESERT LAND ENTRY.

- EDWARD. BAER.

Ha
Where a desert entry, not “erroncously allowed,” is canceled for failure to effect
' reclamation wirhin the statutory period, the entryman is not entitled to repay-
inent on & showing that he did not reclaim the land because he believed it
might be held subject to a railroad grant.

B Acting g Secretary Yy Ryan to the Commissioner of the General Land Office,
{W. V.D.) ' January 6, 1899. . (G. G, R)

On December 19, 1887, Edward Baer made desert land entry for the
NE. £ of Sec. 23, T 5 N, R.5 W., S. B. M., Los Angeles, Oalifornia.
He pzud fifty eents an acre, amounting to eighty dollars, on the date
of said entry. Upon the expiration of the statutory period for making
proof of reclamation, he was notified to show cause why his entry should
not be canceled for failure to comply with the law, etc. Failing to
‘respond thereto, his entry was, on October 20, 1891, duly canceled.
On June 1,1897, he relinquished all claim to the land, and applied for
a return of the fees, commissions and purchase moneys by him expended
in'making said entry. He accompanied. his apphcatlon with an affi-
dawt in which he states .
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that he never made any attempt to reclaim the land embraced in said entry, for the
‘reason that shortly after date of entry it became a matter of public notice thatb
the Hon. Secretary of the Interior had, in a communication dated June 23, 1888, to -
the Commissioner of the U. 8. General Land Office, informed that official that the
Southern Pacific R. R. Co. would contend for lands claimed by it under its gra,nts
in the courts; :

that he “ascertained” that his entry coveled land clalmed by said
railroad company ‘to have been reserved for it under an act of Con-
gress, approved July 26, 1866,” which grant had not been finally
adjusted, and therefore his entry was ‘erroneously allowed” for the
. reason that the land department had no jurisdiction over the land -
* embraced therein until the grant had been finally adjusted and the
land excepted therefrom; that even if he reclaimed the land and made

" final proof, ete., it would avail him nothing, if the court confirmed the

- elaim of the company; or he might be defeated after reclamation, ete.,
* should it later appear that the company had sold the land, ete.

Your office, by decision dated July 7, 1897, denied his application
for a return of the purchase money, a,nd he has appealed to this
: Department

It appears that said desert land entry embraces ]and in an-odd sec o

tion and within the primary limits of the grant to the Atlantie and o

Pacific Railroad Company (act of July 27, 1866, 14 Stat., 292), and
- within the indemnity limits of the Southern Paclﬁo Railroad. The
grant to both companies was made by the same act, The withdrawal
for the benefit of the Southern Pacific Railroad Company under that
act was made March 22, 1867, but this withdrawal was revoked August

15,1887 (6 L. D., 92).

The act of July 6, 1886 (24 Stat., 123), forfeited the grant to the
“Atlantic and Pacific Railroad Gompany, and the record fails to show,,
that the Southern Pacific Railroad (Jompany ever selected the tract.
The entry in question was therefore not “erroneously allowed?”
within the meaning of “the . sta’oute which authorizes 1epaymeut The
fact ‘that the appellant was dissuaded from complying with the law
after entry, on the grounds that said company might at some future
time claim the land, and that he might after-all lose its purchase price
_and his labor in its rec]amatlon will not justify, under the terms of the -
statute, the repayment applied for.
The decision appealed from is affirmed.:

ROBERTSON ». PHILLIPS.

. Petition for rereview denied, January 13; 1899, by Secretary, Bliss.
See departmental decisions reported in 27 L. D., 74 and 369.
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 MINING CLAIM—NOTICE OF APPLICATIQN——EXCLUSION.
“WooDs ¥, HOLDEN -ET AL.

"Where the notice of an application for a mineral patent excepts and exeludes
therefrom all conflict with a specified survey, no portion of the land embraced:
in said survey, as it existed ab the time when the posting and publication
of said notice commenced, should be included within the entry allowed under

" said application. :

Sem etcwy Bliss to the Commissioner of the Gene'ml Lcmd Office, January
(W.V.D.) - 13, 1899. (B. B.,Jr.)

- The previous decisions of the Department in this case were made
February 14,1898 (26 L. D., 198), and September 12, 1898 (27 L. D., 375)..
The case is again before the Depai{tment upon’ the motion of Holden
et al. for a reconsideration of so much of said decisions as holds that
the Mary Mabel entry, as allowed by the local office, improperly
embraces a part of the area in conflict with the Little Montana, In
support of this contention it is said that before the filing of ‘the appli-
cation for patent to the Mary Mabel, the owners of the Little Montana,
in recognition of the superiority of the right of the owners of the Mary *
" Mabel to that portion of the conflict between the Mary Mabel and
Little Montana -which is embraced in the Mary Mabel entry, waived,
renounced and abandoned all right thereto and thereby recognized the
same as being a part of the Mary Mabel; and that while the notices of
the application for patent to the Mary Mabel excepted and excluded
the conflict with the Little Montana, the words of exception and
exclusion in such notices had reference. to that portion of said conflict
which was at that time claimed by the owners of the Little Montana
and did not refer to that portion thereof which had been theretofore .
waived, repounced and abandoned by the owners of the Little
Montana. Assuming, as was done in the decision of February 14,

1898, that prior to the application for patent to the Mary Mabel, the
owners of the Little Montana had relinquished to the United btates
for the use of the Mary Mabel that portion of said conflict which is.
embraced in the Mary Mabel entry, it does not. follow that this con-
tention is éorrect. Its weakness lies in the fact that the notices of the
application for patent to the Mary Mabel excepted and excluded the
conflict with survey “No, 8826, Little Montana lode.” Whatever was.
. embraced and included with this survey was excepted and excluded
by the Mary Mabel notices, which clearly conveyed the information
that the conflict with survey ¢No. 8326, Little Montana lode,” was
excepted and excluded in its entirety from the claim sought to.be
patented under such notices. At the time of the application for patent
to the Mary Mabel and during the greater portion of the period of
publication and posting of the notices of that application, survey
No. 8826 of the Little Montana lode embraced and incliided the entire
conflict with the Mary Mabeél, and it was not until about a week before
the expiration of such period of publication and posting that any .
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change was made in that survey. It was then amended so as to
eliminate that portion of said conflict which is now in controversy, but
that amendment did not operate retrospectively so as to reduce and
diminish the exception and exclusion expressly made in the Mary
Mabel notices as theretofore published and posted. Considering the
purpose for which these notices were published and posted, they must
be considered as referring to survey No. 8826 as it existed at the time
when the publication and posting of the notices was commenced,

There has been no attempt to produce an instrument or conveyance
whereby the owners of the Little Montana have relinquished to the
United - States for the benefit of the Mary Mabel, or otherwise, any
portion of the area in conflict between the Mary Mabel and Little -
Montana, but it is asserted that the course pursued by the owners of
_ the Little Montana in obtaining a patent to that claim amounts to a
" -waiver or abandonment of that portion of the conflict which is embraced
in the Mary Mabel entry. ‘Whatever may have been the effect of these
proceedings upon the right of the owners of the Little Montana to this
portion of said conflict, the question of its inclusion or exclusion by
the Mary Mabe] notices must be determined not by ascertammd whether
‘it was then claimed by the owners of the Little Montana, but by ascer-
taining whether it was then a part of survey No. 8826 of the Little
Montana lode.

It appearing that the contention made by the motion for reconsidera-
tion is not well taken, that motion is demed and is herewith trans-
: mltted for the files of your office.

PRICE OF LAND IN RAILROAD LIMITS—ACT OF MARCH 27, 1854.

HANS OLESON.

Under a railroad grant which provides that ‘‘the sections and parts of sections
. whieh by such grant semain to the United States . ... . shallnot be sold for less
than double minimum,” the sections so remaining are identified when the map
- showing the definite location of the line of road is filed and accepted, and from
such time, irrespective of any order of withdrawal or notice to the local office,

are subject to sale only at the double minimum price.

The act of March 27, 1854, providing that settlers on ““‘public lands which have been
or may be Withdrav_vn from market in consequence of proposed railroads, and
who had settled thereon prior to such withdrawal shall be entitled to pre-emp-
tion at the ordinary minimum,” refers to and contemplates withdrawals that are
made - in-anticipation of the location of proposed roads, and not such as are

-made fter the.road has been deﬁmtely located, and in recogmtlon of rlghts
whieh have attached thereunder.

Secretowy Bliss to the Commissioner of the Gener al Lcmd Oﬁice, Jcmmwy
(W.V.D.,) 14, 1899. o {G. B. G.)

"I have considered the application of Hans Oleson for repaymetib of
an alleged excess paid by him upon his preemption entry covering the
NE. 1 of Sec. 14, T. 118, R. 41 W., Marshall land district, Minnesota.
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The application is made under the act of June 16,1880 (21 Stat., 287),
and is before the Department on appeal from your office decision of
May 5,1896, holding that ¢“as Hans Oleson’s settlement was on May 1,
1868, subsequent to the date of definite location of the railroad, the
price he paid, $2.50 per acre, was the proper price.”

This land is within the primary limits of the-grant made by the aet
of July 4, 1866, to the State of Minnesota (14 Stat., 87), and conferred
by the State upon what afterwards became the Hastings and Dakota
Railway Company. The granting act contained the fo]Iowmg pI‘OVl-
sions material to the questions here presented:

That there be, and is hereby, granted to the State of Miunesota, for the purpose
of aiding in the construction of a railroad from Houston, in the county of Houston,.
through the counties of Fillmore, Mower, Freeborn, and Faribanlt, to the western
boundary.of the State; and also for a railroad from Hastings, through the counties
of Dakota, Scott, Carver, and McLeod, to such point on the western boundary of
the State as the legislature of the State muay determine, every alternate section of
land designated by odd numbers to the amonnt of. five alternate sections per mile
on esch side of said road; but in case it shall appear that the United States have,
when the lines of route of said roads are definitely located, sold any section, or part
thereof, granted as aforesaid, or that the right of preemption or homestead settle-
ment has attached to the same, or that the same has DLeen reserved by the United -
States for any purpose whatever, then it shall be the duty of the Secretary of the
Interior to cause to be selected, for the purposes aforesaid, from the public lands of
the United States nearest to the tiers of sections above specified, so much land in
alternate sections or parts of sections, designated by odd numbers, as shall be equal
to such lands as the United States have sold, reserved, or otherwise appropriated,
or to which the right of homestead setilement or preemption has attached as afore-
said, whieh lands, thus indicated by odd numbers and sections, by the direction of
the Secretary of the Interior, shall be held by said State of anesota for the pur-
poses and uses aforesaid: :

* # *® * . *# * %

That the sections and parts of sections of land which by such grant shall remain
to the United States within ten miles on-each side of said road shall not be sold for
less than double the minimum price of public lands. -

The line or route of said road was definitely located through the
township in which the land covered by Oleson’s entry lies by the filing
and acceptance of the map of definjte location June 26,1867, - An order -
purporting to make a withdrawal of the lands fa]lmg to the grant,
according to this definite location, was made by the Commissioner of
the General Land Office April 22, 1868, notice of which was recelved ‘
at the local office May 7, 1863.

~ Oleson settled npon the, tract and filed. his preemption declaratory
statement therefor May 1, 1868, He thereafter submitted proof and
made payment for the land at the rate of one dollar and twenty-five
‘cents per acre, but the amount paid not being satisfactory to your
office he made an additional payment of one dollar and twenty-five
cents per acre for the return of which the application under-considera-
tion is made. :

It is contended that inasmuch as Oleson’s settlement and ﬁhng were
made before notice of definite location was received at the local office,
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he was entitled to preempt this land at one dollar and twenty-five cents

per acre, and that having been erroneously required to pay two dollars

and fifty cents per acre, he is entitled to repayment of the excess, by
virtue of the act of June 16, 1880 (supra).

'~ When did the definite location of the line or route of said road.

become operative and what was the effect thereof upon the price of the

alternate even numbered sections within the limits of the grant?

In view of the contenticns of conusel, and to avoid any possible
uncertainty in the decisions of. the Department, these queetmns deserve ’
extended consideration.

This grant was of five alternate sections per mi]e, designated by odd
numbers, on each side of said road, subject to the eondition that if
. when theline or route of said road was ¢ deﬁmtely located,” the United

States had sold any such section or part thereof, or if the rlght of pre-
emption or homestead settlement had attached thereto, or if the same
had been reserved by the United .States for any purpose whatever,
then the lands so sold, preempted, homesteaded, or reserved, should
be excepted from the grant and it should be the duty of the Secretary
of the Interior to cause to be selected from adjacent public lands an
equal quantity of other lands-in lien of those so excepted. ‘

In the case of Van Wyck ». Knevals (106 U. 8., 360, 365), the court:
had nnder consideration the question of when the rights of the Saint
Joseph and Denver City Railroad Company attached to the sections of
land granted to the State of Kansas for the unse and benefit of that
company by the act of July 23, 1866 (14 Stat., 210), and particularly
the significance of the term ¢‘“definitely fixed,” as used in that act, which
corresponds to the term “definitely located” used in the act here under
consideration. In thatcase the court said: :

The grant is of ten alternate sections, designated by odd numbers, on each side of .
.the proposed road, subject to the condition that if it appear, when the route of the
road is ‘‘definitely fixed,” that -the United Statcs have sold any section or a part’
thereof, or the right of preemption or homestead settlement has attached, or the
same has been reserved by the United States for any purpose, the Secretary of the
Interior shall cause an equal quantity of other lands to be selected from odd sections
nearest those designated in lieu of the lands appropriated, which shall be held by
the State for the same purpose. - The grant is one in prasenti, except as its operation
is affected by that condition; that is; it imports the transfer, subject to the limita-
tions mentioned; of a present interest in the lunds designated. The difficulty in-
immediately giving full operation to it arises from the fact that the sections desig-
nated as granted are incapable of identification until the route of the road is
“deﬁmtely ﬁxe(l ” ) N
_ The inquiry then arises, When is the 1oute of the road to Le considered as ‘“defin-
itely fixed” so that the grant attaches to the adjoining sections? The complainant
in the court below, who derives his title from the company, contends that the route
is definitely fixed, within the meaning of the act of Congress, when the company
files with the Secretary of the Interior a map of its lines, approved by its directors,
designating the route of ‘the proposed road. On the other hand, the ‘defendant,—
the appellant here,—who acquired his interest by a subsequent entry of the lands
and a patent therefor, contends that the ronte can not be deemed definitely fixed, so
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that the grant attaches to any particular sections and euts off the right of entry

thereof until the lands arve withdrawn from market by order of the Secretary of the
Interior, and notice of the order of withdrawalis communicated to the local land-
officers in the districts in which the lands are situated. .

We are of opinion that the position of the complainant is the correct one. The
route must be considered as ‘‘definitely fixed” when it has ceased to be the subject
of change at the volition of the company. ~ Until the map is filed with the Secretary
of the Interior the company is at liberty to adopt sucl-a route as it may deem Dbest,

after an examination of the ground has disclosed the feasibility and advantages of

different lines. But when a route is adopted by the company and a map designa-

ting it is-filed with the Secretary of the Interior and accepted by that officer, the
route is established; it is,in the language of the act, “ definitely fixed,” and can not
be the subject of future change, so as to affect the grant, except upon legislative
consent. No further action is required by the company to establish the route. It
then becomes the duty of the Secretary to withdraw the lands granted from market.
But if he should neglect this duty, the neglect wonld not impair the rights of the
company, however prejudicial it might prove to others. Its rights are not made
deperdent upon the issue of the Secretary’s.order, or upon notice of the withdrawal
being given to the local land-officers. Congress, which possesses the absolute power
of alienation of the publie lands, has preseribed the period at which other parties
than the grantee named shall have the privilege of aequiring a right to portions of
the lands specified, and neither the Secretary nor any other officer of the Land
Department can extend the period by requiring something to be done subsequently,
and until done, continuing the right of parties to settle on the lands as previously.
Otherwise, it would be in their power, by vexatious or dilatory proceedings to defeat
the act of Congress, or at least seriously impair its benefit. - Parties learning of the
route established—and they would not fail to know it—mighb between the filing of
the map and the notice to-the local land-officers, take up the most valunable portions
of the lands. Nearness to the proposed road would add to the value of the sections
and lead to a general settlement upon them.

Under this decision it is clear that the right of the rallway company:
in the case at bar attached to the granted sections June 26, 1867, upon
the filing and acceptance of its map of definite location, and no mder
of withdrawal by the Cominissioner.of the General Land Office or
notice to the local office Was necessary to give effect thereto.

- What was the effect of this definite location upon the even numbered |

sections within the place limits of the grant?

. ‘Section 2 of the granting act provides, as before shown,

that the sections and parts of sections of land which by such grant remain to the

United States within ten miles on each side of said road shall not be sold for less
~ than double the winimum price of public l'mds

"The sections and parts of sections which “remain to the United

States” include the alternate even numbered sections within the geo-

graphical limits of the grant. When may these be said to remain to
- the United States within the meaning of the granting act? Obviously,
that which identifies the lands passing under the grant equally identi-
fies those not passing, that is, those remaining to the United States.
This identification, under the terms of the granting dct is accomplished
by the filing and accéptance of the map of definite loca’rlon. Congress
having directed that the lands which “remain to the United States
. . . . shall not be sold for less than double the minimum price of

.
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pubhc landb,” it follows that when the identification of the lands 50
remaining is-accomplished, the double minimum price attaches at once -
by reason of the legislative direction, and, thereafter; such lands can
not be sold for less than double the minimum price,

This view not only seems to be in accord with the letter of the law,
but it is the only one finding support therein which would not, to a

" greater or less extent, defeat the object of this portion of the granting
act. The legislative policy in making land grants to railroads was
primarily to develop the country; and it was thought that there would
result an inerease in the value of the public lands remaining to the
United States within the limits of the grants, so that the sale of those
lands at double the usual price would compensate the government for -
the loss of the lands granted. 'If-a time subsequent to that at which

“the line of road becomes definitely located were fixed for the attaching
of the increased price, the lands remaining to the United States might
be appropriated at single minimum, after such definite location and
Dbefore the attaching of the increased price, and the purpose and intent
of the law be thereby defeated. As said by the supreme court in the
case of Van Wyck ». Knevals, supra: '

Parties learning of the route established—and they would not fail to know it—
might, between the filing of the map and the notice to the local land-officers, take up
the most valuable portions of the lands; nearness to the proposed road would add to
the value of the sections and lead to a oeneml setﬂement upon them.

It is stated in counsel’s brief that the 01de1 of Apul 22, 1868, con-
tained the following direction:

When legal lnceptlve rights have attached under the preemption laws prior to the
receipt of this letter, you w1ll permlt the party to prove up and pay for the land at
$1.25 per acre. )

Counsel is mlstaken in this statement for there is no such provision

" in that order. A withdrawal of lands upon a trial line of said road,
made July 12, 1866, contained a provision in substance like that quoted,
but the tract emb1 aced by Oleson’s entry was not within the limits of
that withdrawal, so the terms thel eof could not affe(,t the matter now
under consideration.

The order of April 22, 1868, was made by the Commissioner of the
General Land Office, was addressed to the local officers and concluded
with the following direction: “The withdrawal herein ordered will

-take effect from the receipt of this.” After calling attention to the
fact that the company had filed its map of definite location June 26,
1867, the order directed the local officers to withhold from all entry the
odd numbered sections within the limits of the grant and to withhold
the even numbered sections from private entry, but to permit preemp-
tion and homestead -entry thereof at the increased price of $2.50 per
acre. COongress having prescribed in the granting act the time when"

" the company’s rights to the granted lands would attach and when the

Iands remaining to the United States would be increased in price, viz,
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upon the definite location of the line or route of the road, it was not
competent’ for the Commissioner of the General Land Office to pre-
scribe a different time, and thus defeat the will of Congress, and the
- concluding paragraph in the order of April 22,1868, can not be given
- that effect.  This order must be treated as intended to enforce proper

recognition of the fact that by operation of law the right of the com- -

pany had attached to the granted lands and the lands remaining to
the United States had been increased in price upon the definite location
of the line or route of the road, and should not be treated as an attempt
by the Commissioner of the Greneral Land Ofﬁeb to postpone the effect
given by-the statute to such definite location.

In speaking of the operamon and effect of an order of withdrawal
made upon the filing of the map of general route of the Northern
Pacific Railroad, it is sald in Buttz ». Northern Pacific Railroad (119
U. 8., 55, 72, 73):

When the general routc of the Toad is thus fixed in good faith, and information
thereof given to the Land Department by filing the map thereof with the Commis-
sioner of the General Land Office, or the Secretary of the Interior, the law with-
draws from sale or preemption the 0dd sections to the extent of forty miles on each
side. ‘The-object of the law in this particular is plain: it is to preserve the land for
the company to which, in aid of the construction of the road, it is granted.
Although the act does not require the officers of the Land Department to give notice
to the local land officers of the withdrawal of the odd sections from sale or preemp-
tion, it has been the practice of the Department in such cases o formally withdraw
them. It can not be otherwise than the exercise of a wise precaution by the Depart-
ment to give such information to the local land officers as may serve to guide aright
those seeking settlements on the public lands; and thus prevent settlements and
expenditures connected with them which would afterwards prove to be useless.

* P * - % * ¥ »

In the present case, the general route of the road was indicated by the map filed
in the office of the Secretary of the Interior on the 21st of February, 1872. It does
nob appear that any objection was made to the sufficiency of the map, or to the
route designated, in any particular.. Accordingly, on the 30th of March, 1872, the
Commissioner of the General Land Office transmitfed a diagram or map, showing
this route, to the officers of the local land offiee in Dakota, and by direction of the
Secretary ordered them to withhold from sale, location, preemption, or homestead
entry all surveyed and unsurveyed odd mumbered séctions of publie land falling
within the limits of forty miles, as designated on the map: :

In St. Paul and Pacific Railroad Company v. Northern Pacific Rail-
road Company (139 U. 8., 1, 18), in following the case of Buttz ».
Northern Pacific Railroad, supra, and in speaking of the same order of
withdrawal of the lands-along the general route, it is said: ¢“His
aetion in formally announcing their withdrawal was only giving pub-
Licity to what the law itself declared.”

It is urged by counsel that since Oleson’s settlement was made before
the order of April 22, 1868, was received at the local office, he was enti-
tled under the act of March-27, 1854 (10 Stat., 269), since incorporated
into section 2281 of the Revised Statutes), to preempt the land so set-
tled upon, at $1.25 per acre. This act read as follows:

v
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That every setsler on public lands which have been of‘may be withdrawn ffo'm
market in consequence of proposed railroads, and who had settled thereon prior to
such withdrawal, shall be entitled to preemption-at the ordinary minimum to the
lands settled on and cultivated by them: Provided, They shall prove up their rights

- according to such rules and regulations -as may be prescribed by the Seeretary of
the Interior, and pay for the same before the day that may be fixed by the President’s
proclamatlon for the restoration of sald lands to market.

Apalt from the fact that the act refers in terms to settlement made
prior to withdrawal of the land from market in consequence of a pro-
posed railroad, instead of to settlement made. prior to the receipt of
notice of the withdrawal at the local office, it is believed that a with-
drawal like that of April 22, 1868, made after the right of the railroad
company has attached and beeome fixed, is not such a w1thdrawal as
is there contemplated.

~In the nomenclature of the public land laws, the word *withdrawal”
is generally used to denote an order issued by the President, Secretary
of the Interior, Commissioner of the General Land Office, or other

" proper officer, whereby public lands are withheld from sale and entry
under the general land laws, in order that presently or ultimately they
may be applied to some designated” public use, or disposed of in some
special way. Some times these orders are not made until there is an
immediate necessity therefor, but more frequently the necessity for
their making is anticipated. Withdrawals are also made by Congress’
and are then spoken of as legislative withdrawals to distinguish them
from those before described which are known as executive withdrawals.
In the administration of thé grants of public lands made to aid in the
construction of railroads, executive withdrawals are made, either in
advance of the definite location of the line or route of the road, and for
the purpose of preserving the land for the satisfaction of the grant, or
after such definite location and for the purpose of properly advising
the local officers and others that the lands falling to the grant, as well
as those remaining to the United States have been identified, and that
_the granted lands have passed to the railroad company, and the lands
remaining to the United States can be disposed of only at double the
minimum price. The former withdrawal is made in recognition of what
is about to occur, and the Iatter in recognition of what has occurred.

At the time of the passage of the act of March 27,1854, there had

been but three acts making grants in aid of the construction of rail- -
roads and these were the acts of September 20, 1850 (9 Stat., 466), June
10,1852 (10 Stat., 8), and February 9,1853. (10 Stat., 155). Almost con-
temporaneously with the passage of each of these acts, in one instance
the day before, an order was issued by the Commissioner.of the General
Land Office, under the direction of the President, whereby, in anticipa-
~ tion of the probable location of the line or route of the proposed railroad,
the lands adjacent thereto were withdrawn from sale and entry, so that
they might not be disposed of in advance of the attaching of the rights .
of the railroad company and thus the purpose sought by Congress, viz.,
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the coustruction of the road, be defeated Subsequently, maps were
- duly filed definitely locating and fixing the lines or routes of these roads, -
but 1o orders of withdrawal were issued thereon, so that at the time of
the passage of the act of March 27, 1854, the only withdrawals made
prior thereto to which reference could have been had were such as had
been made in advance of the location of the lines or routes of proposed
“roads and before any rights had attached thereunder, Considering the
conditions existing at the time of the passage:of the act, and giving to-.
it a construction not-inconsistent but in harmony with the act of June
4,1866, supra, and other granting acts, it must be held that the act of
’\Iamh 27,1834, refers to and contemplates such withdrawals as are
made in a,ntlmpatlon of the location of proposed roads and not such as
are made after the.road has been definitely located and in 1ecogn1t1011
of rights which have attached thereunder.
I‘or the reasons here glven the decision of your office is afﬁrmed

RAILROAD GRANT——‘VITHDRAW’AL ON GENERAL ROUTE.
UNION Pacriric R.R. Co. (CENTRAL BRANCH) v, PETERSON.

Under a railroad grant that directs a withdrawal by the Secretary of the Interior on
the filing of a map of general route, no rights attach to specific tracts on the fil-
ing of said map; and where the order for such withdrawal is by its fierms not
effective until received at the local office, and a homestead entry is.allowed prior
to such time, though affier the filing of said map, and remains of record at date
of definite location, it excepts the land ecovered thereby from the operation of
the grant, and this is true even though the entry thus allowed is not enforceable
by the entryman. .

Secretary Bliss to the Commissioner of the General Land Office, Janu-
(W.V.D.) ' ary 20, 1899. : - (F.W.C)

The Central Branch of the Union Pacific Railroad Company has
appealed from your office decision of May 12, 1897, holding the W. § of
the SH. % of Sec. 7, T. 7 8., R. 7 E., Topeka land district, Kansas, to
have been excepted from the grant made by the act of July 1, 1362
(12 Stat., 489), and July 2, 1864 (13 Stat., 366), under which it claims
this land by reason of the hlomestead entry of J ohann Swenson, made

July 14, 1863.

- Your ofﬁce decision rests upon the ground that said entry was of
record, uncanceled, at the date of the filing of the map showing the
definite location of the company’s line of road opposite this tract, May
29, 1868. '

_ In its appeal it was urged on behalf of the company that this tract
was within the limits of the withdrawal authorized by the act upon the
map of géneral route, and that said map of general route was filed
and the withdrawal ordered thereon prior to Swenson’s entry, it béing
claimed as a consequence that Swenson’s entry was improperly allowed
and, further, that Swenson had, prior to making the entry under con-
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sideration, to wit, May 25, 1863, made homestead entry of lots 7 and 8
of said section 7, upon which entry he subsequeuntly made final proof
and final certificate issued; and that the entry now under consideration
was, by your office letter of August 6, 1869, cameled as illegal because
of the prior entry made by Swenson.
.- These matters were not treated of in your office decision appealed

from, but have been made the subject of reports, from which it appears
that the map. of general route was filed June 27,1863, upon which &
withdrawal was ordered July 9, 1863, which order was not, however,
received at the loeal office until July 23, 1863.

"The act making the grant provides that, upon the filing of the map
. of general route, “the Secretary of the Interior shall causethe lands
within fifteen miles (alterward changed to twenty-five miles) of said
" designated route or rou’res to be withdrawn from preempmon, private
entry, and sale.”

In the present case it would appear that the Secretary ordered the

- withdrawal upon the filing of the map of genéral route without unnec-
essary delay, but before the notice thereof was received at the localland
office, Swenson had been permitted to make entry of the land.

In the case of Kansas Pacific Railway Company ». Dunmeyer (113
U. 8., 629, 636), in considering the effect of the ﬁhng of the map of
general route under this grant, the court says:

This action does not, like the filing of the line of definite location, vest in the
company a right to any specific piece of land. It establishes no claim to any partic- -
ular section with an odd number. It anthorizes the Secretary to withdraw certain
land from sale, preemption, ete. “What if he fails to do this? ‘What if he malkes an
order, as in this case, W]thdl‘ﬂ:Wng a limit of twenty-five miles from sale, yet per-
mits a party to enter and obtain a patent on some of this land?

* In ordering the withdrawal upon the map in question it was directed
that ¢“this order will take effect from the date of its reception at your
office” (being the local office). v '

The statute directing withdrawal upon general roufe was not self-
executing and this anticipatory executive withdrawal was by its terms
not effective until received at the local office, and since no title vested
in the company to any specific tract by the filing of the map of general
route, it can not be held that Swenson’s entry was without effect.

Sajd entry remained of vecord unexpired, until after the definite
location of the road, when it was discovered that Swenson had made a
prior homestead entry, and for that reason his entry covering the tract
in question was canceled.

In the case of Whitney ». Taylor (158 U. 8., 85), the court after
reviewing the holding in several railroad cases, pxoceeds—— '

Although these cases are none of them exactly like the one lLefore us, yet the
prineiple to be deduced from them is that when on the records of the local land office
there is an existing claim on the part of an individual under the homestead or pre-

_emption Jaw, which has been recognized by the officers of the government and has,
1ot been canceled or seb aelde, the tract in respect to which that claim is existing is

12781—voL 28
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excepted from the operation of & railroad land grant ¢ontaining the ordinary except-
ing clauses, and this notwithstanding sueh claim may not be enforceable by the
claimant, and. is subject to cancellation by the government at its own suggestion, or
upon the applicaﬁon of other parties. = It was not the intention of Congress to open
a controversy between the claimant and the railroad company as to the validity of
-the former’s claim. It was enough that the claim existed, and the quéstion of its
validity ‘was a matter to be settled between the government and the claimant, in
respect to which the railroad company was not permitted to be heard. .

The local officers have permitted Swenson to make entry of the land,
and having thereby given recognition to his claim, the fact that such
entry was not enforceable by Swenson, and that it was subject to-can- .
cellation because he had made a prior entry, can not affect the question
as. to whether the tract covered thereby.passed under the railroad
grant. ‘As stated by the court—

Tt was enough that the claim existed, and the question of its validity was a matter
to he settled between the government and the claimant, in respect to which the rail-
road company was not permitted to be heard.

See also Hastings and Dakota Railroad Company ». Whitney (132
U. 8,357, 364). .

Your ofﬁce decision holding this tract to have been excepbed from the.
 company’s grant is therefore affirmed.

NORTHERN PaciFic R. R. Co. v. WALTERS ET AL,

Motions for review and rehearing denied by Sécretary Bliss, January
20,1899. See departmental decisions reported in 23 L. D., 331 and 492.

JURISDICTION—NOTICE OF CONTEST.
Srocum ». HARRISON. -

The fact that notice issues on a contest before a prior contest against the same entry
has been formally elosed, will not prevent a consideration of the case on its merits,
when the defendant participates in the trial, and appeals asking for a judgment
on the merits, as well as on the Jumsdmtwnal queshon, and no prejudice is
alleged or shown

‘Secvetcwy Blzss to the Commissioner ofA the General Land Office, January
(W. V. D) - 20, 1899. (J. L. McC)

Cuthbert Harrison, on October 26, 1893, made homestead entry for
the NE. £ of Sec. 29, T. 25, R. 6 W,, L. M., O. T, ,
On October 30,1893, one O. L. Palmer instituted contest against said
entry, alleging prior settlement. A hearing was had, as the result of
which the local officers found and held that Palmer had proved his alle-
gation. They advised Harrison of their decision by registered letter

dated November 8, 1895, He did not appeal.
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The record of theé proceedings in the case was transmitted to your
office; which, ou July 27, 1896, affirmed the- decision of the local
officers, and dnected them to notify Palmer that he would be al]owed ’
thirty days within which to file-application for said land.: '

Palmer; after due notice, failed to exercise his right; of which the
local officers notified your office by letter of October 29, 1896. Inreply
your office, by letter of November 14, 1896 directed the local officers
as follows:

Jf he has not done so, he has waived his right to the land by virtue of his contest;
and in accordance with letter “ H”, of July 26, 1896, Harrison’s entry remains intact,
and you will so inform him. )

By letter of April 6,1897, your office finally closed the case of Palmer,
v. Harrison, leaving Harrison’s entry intact. '

Prior to. the Iast named date, however—to wit, on April 2, 1896—
Jesse C. Slocum had filed contest affidavit, alleging that Harrison had
never established residence upon the land, and that Palmer had aban-
doned it.” Action on said contest was suspended to (szut the result of
the Palmer-Harrison contest.

On November 4, 1896, the Jocal ofﬁcers issued mnotice of a hezumg as
between Harrison and SIocum~—such hearing to be had December 19,
1896. Personal service was obtained on Harrison on November 18, 1896,

At the trial both Slocum and Harrison appeared, personally and by
counsel. ‘

As the result of the hearing the local officers rendered joint decision
recommendmg the cancellation of the entry.

The entryman appealed to your office; which, on June 26, 1891 ‘
affirmed the decision of the local officers and held the entry for cancel
lation.
~The entryman has appealed, alleging that your office erred—

In refusing to pass upon ‘the sufficiency of the notice issned and served in sald »
“cause, said notice having been issued and served prior to the action of the Commis-
sioner in closing the former contest of Palmer v.. Harrison for prior settlement,
involving the land in controversy. N

This allegation has reference to the fact, shown by the record (supra),
that notice of contest in the case of Slocum ». Harrison was issued
(November 4, 1896) before your office had finally closed the contest case
of Palmer ». Harrison. When the case came up for hearing before the
local officers, counsel for the defendant filed a motion to dismiss on
this ground; but thie motion was overruled, aud the hearing proceeded.
- When the case was brought ou appeal before your office the defendant
contended that,
all proceedings in this case against Harrison, including the issuance of contest
notice and trial December 19, 1896, were without Junsdlctlon, and defendant’
motion to dlsmuas should have heen sustained.

It is to be observed that at said hearing, notwithstanding the objec-
tion thus raised, counsel for the defendant continued to take part im
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the proceedings, cross examined the contestant’s witnesses, examinea
the defendant and his witnesses,and has based hisappeal to your office,
and from your office to the Department, upon the merits of the case (as
" well as upou. the question of jurisdiction).,  The defendant Harrison
bhad never appealed from the local officers’ adverse decision of Novem-
ber 8, 1895—a year, lacking four days, prior to the issuance of notice of
the hearing between Harrison and Slocum; henee his rights were in no
way prejudiced by such notice; nor does he even allege such prejudice.
The question thus raised is pulely technical.
The Department held, in the case of Mott.v. boﬂmdn (19 L. D. 106)
A case will not be re_mzmded‘ on objection to the notice, though such objection be
- well grounded, where the defendant appears, participates in . the trial, and appeals,
" asking for a judgment on the merits of the case; and no prejudice is shown.

The case at bar is-analogous, in prinéiple, to the case above cited;
and the ruling therein enunciated warrants the assumption of depart-
mental jurisdietion in the case here under consideration—not perhaps

-under strict. rules, but certainly in the exercise of administrative
" authority. :

It appears proper, therefore, to proceed to a consideration of the case
upon its merits. : :

The testimony taken at the hearing showed that Harrison at one
time had a shanty, ‘“part dugout and part boards,” upon the land;
that upon the adverse decision of the local officers in the case of Palmer
v. Harrison he drew the board portion of the shanty off the land and
Jeft it-at the side of the road for awhile, after which he drew it upon

" his'sister’s claim. According to the defendant’s testimony, he left the
land “in the fore part of July, 1894,” and remained away until “the
last Monday in August, 1896.” He states further that upon his return
he broke about one acre of the land, cleared out.a well that Palmer
had dug, and partially repaired a sod-house that Palmer had left on.
the land, one end of which had fallen out. .In this house, which by
the description must have been nninhabitable in wintry weather, Harri-
son alleges that he established residence. He slept there & few nights,
upon or under bedclothing which he'borrowed for the purpose and
returned to its owner the next morning; and the food he ate upon the
land was eooked for him before he took it there. It is clear from his
own testimony that his sleeping and eating upon the land were solely
for the purpose of making a merely colorable compliance with the
_ requirements of the homestead law, and that he never re-established
(if indeed he ever actually established) residence upon the land.

The decision of your office is correct, and is hereby affirmed.

MArrHIAS 8. FEATHERSTONE.

Motion for review of departmental decision of September 30, 1898,
27 L. D., 476, denied by Secretary Bliss, January 23, 1899,
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INDIAN LANDS—ALLOTMENT-PROTEST,
ELDORADO WooD AND Frumz Co.:

A protest against the allowance of an Indian allotment justifies a hearing, where it
is shown that said allotment, as applied for, covers land included within the |
occupation, enclosure, and exclusive possession of one who in goad faith has
placed valuable improvements thereon, relying on a school indemnity seluctlon .

" that subsequently proved invalid. :

Acting Secretary Ryan to the Commissioner of the General Land: Office,
(W.V.D,) Januwary 23, 1899. : (H.G.)

The Eldorado Wood and Flume Company, a corporation, appeals

from the decision of your office of Mareh 11, 1896, refusing its applica-
tion for a hearing upon its protest filed against the approval of the
Indian allotment applications filed November 6, 1893, numbered respec-
tively 10 and 13, by Maggie James, for her minor child Ithney James,
and Capt. Pete Mayo-Pin-now -now, Indians of the Washoe tribe, for
- the N. % of the -SW. 1 of Sec. 35, and the N, ¢ of the SE. 1 of Sec. 34,
T. 11 D \T R. 19 E., M. D .M., and the 8. § of the NW, % of Sec. 35, and
the 8. % of the NE. 3 of Sen. 34, T. 11 N, R. 19 E.,, M. D. M., in the
~ Sacramento, California, land district, as to such portions of said allot- .
ments as eonflict with the claim of said company to the SE. % of the
* NE. 4, the N. } of the SE. 1, the E. { of the SW. 1, the SW. £ of the
SW. 1 of Sec. 34, and the SW. % of the NW. % of Sec. 35, T. 11 N,, R.
19 B, of which tracts last mentioned the State of California made selec-
“tion on October 15, 1875, in said land district, in lieu . of an alleged
deficiency of school lands in fractional township 3 north, range 2 east.
" These tracts were sold by the State to one A. A, Terry, and by mesne
conveyances, in the nature of assignments of the certificate -of pur-
chase and by quit-claim deeds, were transferred to the said Bldorado
Wood and Flume Company, the last conveyance being dated January
31, 1877.

Prmr to the selection of the said tracts by the State of Cahfornm, a
party ocenpying said lands without any apparent claim or eolor of title
- thereto, except possession, occupancy and improvement, sold bis posses-
sory rights to the company.

June 8, 1883, the State’s lien selecmon for such tracts, previously
descnbed was canceled, for the reason that the basis on which it was
made belonged to the State, thus rendering void the selection of lands.
taken in lieu thereof. The protest, which is duly verified, asserts that
the corporation remained in ignorance of the rejection of the State’s- -
selection, and continued to pay interest to the State upon the unpaid
portion of the purchase price up to the year1891. These payments were
irregnlarly made at different intervals, the longest of which was four
years. One-fifth of the purchase money was paid at the date of the
purchase from the State by the original assignor of the certificate of
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purchase therefrom. The improvements purchased and made by said
company amount to several thousand dollar s, the main expenditure for
which was made upon a tract adjoining the tracts in conflict w1th the
Indian allotweunt applications.

June 5, 1894, the State of California filed a new selection for the same
land as that mcluded in the former rejected selection covering the tract
that the protestant corporation claims, and this selection Was presum-

_ably induced by the said company. :

November 6, 1893, when these allotment applications were filed, a
portion of the tmcts filed on had been in the possession of the lessee
of the Bldorado Wood and Flume Company for fifteen years. Although
the State selection had then been canceled for nearly eight years, the
company had paid interest-to the State on its assigned certificate of
purchase for five years after such cancellation. - The failure to pay
additional interest up to the time of the notification of the filing of the
Indian allotment applications may be accounted for from the fact that
the interest theretofore had been paid at irr eguLu intervals and only
whenever demanded.

. Your office refused the application of the said Eldorado Wood and
- Flume Company for a hearing upon the protest against the Indian allot-
ment applications, substantially upon the following grounds: (1) The
company has, by reason of its occupancy, acquired no rights to the land
as against the United States, and can only hope to obtain title through
its grantor, the State of California, which has applied to make a new
‘selection of the traets claimed by the com_pany, in lien of deficiency in .
Sec. 16,/T. 9 8., R. 30 K., reserved for forest purposes; (2) The State-
has no right to the land as against the Indians who have applied for
allotments; and (3) At the time of the filing of the Indian allotment
applications the land was not so “appropriated” as to render it not sub-
“jeet to allotment. Your office also rejected the application of the State
“of California to make indemnity school selection for the same tracts.

A motion for review of your said office decision was filed, which was .
denied by your office decision of March 16, 1897. Awompanylng this
motion were several affidavits made by ofﬁcem of the protestant com-
pany, its lessee and a surveyor. They are to theeffect that the improve-

ments upon the tracts covered by the company’s claim are of the value

of at least five thonsand dollars, and that the Indian applicants have
‘made no improvement thereon, with the exception of a shanty worth
not to exceed fifty dollars, which was erected with the consent of the
lessee of the company outside of its enclosure. As the only charge
contained in these affidavits which - presented new matter was that the
* Indians had not occupied the lands in question nor cultivated and
~ improved the same, your office held that such an allegation was.equiva-
“lent to an allegation that they never made settlement on the lands
sought to be allotted as required by law (act of February 28,1891, Sec.
4, 26 Stat., 794), and that as it appeared that the shanty on said tract
even though erected without the enclosure of the company and w1th
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theknowledge and consent of-its lessee, was presumably used as a resi
dence, there is some doubt about the sufficiency of the charge of non-
_settlement, However, your office held that it had mno jurisdiction of
- snch charge of non:settlement, as the departmental circular of June
13,1896, defining the Jurisdiction of your office and of the Indian Office
in Indmn allotment cases, provides that “the action of the office of
Indian Aftairs on said allotments shall be conclusive, so far as the
General Land Office is concerned, as to whether the Indian was a set-
tler upon said land,” and for the reason, apparently, that the matter
was within the province of the Indian Office, and not under the juris-
diction of your office, the application for a hearing, based on the affida-
vits filed with the motion for review, was denied, as well as the motion
itself, which was based upon alleged errors in the former decision of
your office.

Another, a homestead appllcfmt for some portion of the tracts
involved, Henrietta E. Barnes, has withdrawn her application for a
hearing and also her appeal from the action of the local office in reject-
ing her application, and her rights need not be considered herein.

At the time of the purchase of the tracts described from the State by
the predecessor in title of the corporation protestant, the lands had -
been merely selected by the State, and nearly ten years elapsed before
. action was finally taken by your office rejecting the selection. " The

* title has never passed from the United States to the State of Cailifornia
for any of the lands in question, and the State never had any.title or
right to a title to convey. It appears to have been the practice in that
State to make selections and then dispose of the lands without await-
ing the action of your office in confirming or rejecting such seléction, a
practice probably caused by the length of time necessarily consumed in
determining the right of the State to such lieu selections.

It must be assumed that the corporation took its certificate of pur-
chase for the tracts with full knowledge of the situation and the power
vested in the land department to withhold approval of the selection

“under which the purchase was.made. The-right of your office and of
this Department to disapprove of the selection of the State is unques-
tioned, and it is only after the lands selected have been approved or certi-
fied to the State, that purchasers from the State are protécted by force of
theact of March 1,1877 (19 Stat., 267; Durand ». Martin, 120 U. 8., 366,
36Y). It is not contended by the protestant corporation that this act

- affords it any protection, nor that it was necessary to give it notice of the
rejection of the selection by the State of the lands in question. Thelack
of mnotice to the corporation is relied upon ounly for the purpose of show-
ing its good faith. Its officers paid interest on the purchase money for
five years after the rejection of such selection and were ready to pay
the residue under the contract of purchase as it accrued, upon demand,
as they had always done, At the inception-of the purchase from the-
State of the tractin dispute, one-fifth of the purchase money was paid,

. and the corporation in good faith also purchased the improvements of
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the former occupants. It rested secure for about seven years in its
jgnorance of the action of your office rejecting the selection of the:
State, and when apprised of the filing of the Indian allotment applica-
tions, sought to have the State make a new selection for the lands,
which was accordingly done. = The officers of the corporatlon eVLdentIy
relied upon the right of the State to the lands.

It must be borne in mind that the State selection was certified to by
the local office as not in conflict with any adverse right, and until the
action of your office nearly ten years later, it might reasonably have
been hoped that the State would be able to complete its title.

The protestant was recognized by the State as a purchaser, and its
good faith is manifest. It has also sought to obtain title by procuring -
the State to make a new selection embracing the lands in guestion,
and this selection was rejected because the Indian allothient applica-
tions had intervened. It is true that these applications were made for
lands not coveréd by an entry at the time, but the occupatiou, enclo-
sure and-improvements of the corporation and its lessee were then open
and well known. In the techuical sense of tlhe word, the tract may -
not have been lawfully appropriated at the time of the allotment appli-
cations, but it was in a sense actually appropriated by the oceupation,
enclosure and exclusive possession of the portion enclosed, which cov-
ered the main body of the land in question. The rights of the Indian
applicants should be protected as fully as those of other claimants to
the public lands, but they can not be permitted to seize upon the fruits
of the labor and expenditure of others, made under an honest belief
that their tennre would ripen into a perfect title; to permit this to be
done in a case like this is represented to be, would shock the moral
sense and do violence to the spirit and intent of the public land laws.
Williams v, United States, 138 U. 8., 514.

The foregoing views are based wholly upon the alleganons of the
protest and the supplemental affidavits filed in support of the motion
for areview. Their truth is assumed only for the purposes of inquiring
whether or not a hearing should be ordered. They show sufficient
ground for such an inquiry, at which the State of California, the pro-
testant, and the Indians, represented by their proper agent and by
attorney, should appear. The proceeding is one begun for the purpose
of securing a hearing before the approval of ‘the allotments.

Your office will direct a hearing to determive the issues presented by
the protest of the company-and the affidavits accompanying the motion -
for a review of the decision of your office. So much of your office
decision as confirms the selection of the State is affirmed, but so mueh
thereof as rejects that portion of the selection of the State conflicting
with the Indian allotment applications is vacated, and the selection of
the State as to the tracts last mentioned will be supsended pendlng
the result of the inquiry ordered herein.

Transmitted with the papersin the case are the homestead entry
papers of Lewis Cameron, filed Aungust 21, 1896, for the 8. § of the SW,
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% of Sec. 34, and the SE. } of the SE. 1 of Sec. 33, T. 112 N, R.19 B, M.
_ D M.,in the same land dlstrlct which includes a portion of the tract
claimed by said corporation protestant, but which does not include
Iands in either of the said Indian allotment applications, In order to
avoid a eirenity of action, and to fully determine the rights of all of the
parties, Cameron will also be cited to appear at such hearing. The
application of the State to select lands, a portion of which is embraced
in the entry of (Jameron was prior to his entry,and was awarded to
the State by your ofﬁce decision in this case, without notice to this
entryman, as your office decision was promulgated prior to his entry.
He must be afforded an opportunity to be present at such hearing.

It does not appear what action has been taken in this matter by the
Commissioner of Indian Affairs, but in any event the circular of June
13, 1896, cited by your office, does not-affect the authority of the bccre-
tary of. the Interior.

MINING CLATM—PLACER P ATENT—ADVERSE—LODE WITHIN PLACER.
NorTH STAR LODE.

The. statutory provisions relative to adverse proceedings apply only to.cases where"
there are adverse claims o the same unpatented ground, hence a suitinstituted by
a placer patentee against a lode claimant for land included in the placer patent is
not an adverse proceeding within the purview of the statute; and the judgnent ren-
dered therein can not be accorded the conclusive effect which attaches to a judg-
ment rendered in an adverse proceeding such as is contemplated by the stutute.
Whether all the land embraced in a lode location swithin a patented placer, such
location having been after the placer location but before the placer application,
is excepted. from the placer patent, or only the known lode or vein und twenty-five
feet on each side thereof subsequently entered by the lode claimant: - Query?
Where it is held in 4 judieial proceeding; though such proceeding may not be of
the adverse character contemplated by the statute, that all of the land embraced
in such a lode location is excepted from the placer patent, and that such excepted
. land, not ineluded in the lode entry, is public land open to exploration, and awards
the sume to a subsequent lode claimant,as against the placer patentee, and said
patentee acquiesces in such judgment, and thereafter, having due notice of proceed-
ings hefore the Department by such lode claimant to secure patent, makes no
objection thereto, the jpatent may go in accordance with the judicial award.

Acting Secretary Ryan to the Oommzsszoner of the ( eneml Land Office,
(W.V.D) - January 23,1899

The record in this case discloses the following facts:

October 15, 1878, John Noyes and others located what has since
been known as the Noyes placer mining claim, and December 17, 1878,
made application for patent therefor, thereafter obtained the allow-
ance of mineral entry thereof (No. 511, Helena, Montana,) and received
~ patent for the claim July 28, 1880.: The patent contained the followmg'
reservation:

That should any vein or lode of quarbz, or other roek in place, bearing gold, silver,
cinnabar, lead, tin, copper, or other valuable deposits, be claimed or known to exist -
within the above described premises at-the date heleof the same is expressly excepted
and excluded from these premises.
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December 2, 1878, after the location of the placer claim but before
the application for the placer patent, the South Star lode claim, fifteen
hundred feet in length and three hundred feet in width—one bundred
and fifty feet on each side of the vein orlode, was located chiefly within
the boundaries of the Noyes placer. November 2, 18386, Samuel Ayotte,
Maxime Lalande and another person, made application for patent for
said lode claim, describing it as fifteen hundred feet in Iength and fifty
feet in width——twenty-five feet on each side of the vein or lode, and
entry thereof was allowed September 1, 1887.

November 28, 1890, your office, in due course of proceeding, held the
South Star entry for cancellation on the ground of conflict with the -
patented placer claim. The South Star applicants appealed to the
Departmernit and also instituted suit in the local court to obtain a judi-
cial determination of the rights of the claimants, respectively, to the
ground there in controversy. The complaint filed in that suit asserted
ownership and right of possession, as against the placer claimants, to
the premises described in the application for the lode patent, being
fifteen hundred feet in length and fifty feet in width as aforesaid and a
part of the South Star lode claim as originally located. The Depart:
ment suspended the appeal from your office decision to await the 1esult
of the suit in court.

‘April 14, 1893, judgment was. rendered by the court in favor of the '
South Star claimants for the lode claim described in their complaint,
and patent therefor (fifteen hundred feet in length and fifty feet in
width—twenty-five feet on each side of the. vein or lode) was awarded
them by departmental decision of March 12, 1895 (South Star Lode,
20 L. D., 204).

January 1, 1888, more than two ye&rb dfter the application 101 patent
to the’ South Star lode claim, that portion thereof as originally located,
lying within the limits of the pla,cer claim and north of the South Stal
claim as applied for and patented, was located by Frank Clemens as
the North Star lode claim. Clemens thereafter conveyed the North
Star claim to Samuel Ayotte and Maxime Lalande, two of the South
Star claimants, who December 19, 1889, made an amended location of
the North Star and January 3, 1890, made application for patent there- '
for at the local office. TDuring the period of publication the owners of
~ the patented placer alleging title under their patent to the gromund
covered by the North Star location and application, filed in the local
office April 11, 1890, what they termed an adverse, and instituted suit
thereon in the local court. - In this suit judgment was rendered May 5,
1893, in favor of the North Star claimants, and December 16, 1895,
mineral entry of that claim was allowed by the local officers.

It was not claimed in the court proceedings that the vein or lode ‘in
- the North Star claim was ¢ known to exist” at the date of the applica-
tion for the placer patent, but the contention of the North Star claim-
. ants was, that all the surface ground embraced within the South Star "
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claim as originally located was by virtve of that loeation and by opera-
tion of law, excepted from and carved out of the placer patent; and
that by reason of this exception from the placer patent and the subse-
quent entry by the South Star claimants of a portion of the excepted
ground containing the South Star lode or vein, the residue of the
excepted ground (of which that now in controversy is part} was at the
time of the discovery and location of the North Star lode subject to

. location aud purchase by anyone discovering a vein or lode therein.

This contention seems to have been sustained by the local court in the
suit against the North Star claimants and -to have been followed by
the local office in allowing mineral entry of the North Star December
16, 1895, :

June 8, 1896, your office, having before it for consideration all the
papers in the present case, including a copy of the record of proceed-
' "ings in the local court, held the North Star entry for cancellation on

the ground that the existence of the vein or lode upon which the same
is based was not known at the date of the application for the placer
patent; that a lode within a patented placer can not be located or
patented upon a discovery made subsequent to the application for the
placer patent, and that no surface ground was excepted from the placer
patent except as an incident to the known South Star lode. o

From this decision the North Star claimants have appealed to the

"Department and in their assignments of error and argument they pre-

sent practically thelsame contention that was urged by them in the
local court, viz., that the entire South Star claim as originally located
(three hundred feet in width) was excepted from the patented placer,
absolutely and forever, and that the portion thereof -not included in the
South Star application, entry and patent, was open to locatlon and pur
chase at the date of the North Star location.

The so-called adverse claim and suit of the placer patentees were
intended to be in conformity with sections 2325 and 2326 of the Revised
Statutes, which, asa part of the procecdings to obtain patent to a min-
ing claim, provide for judicial determinution of the possessory right to

-ground embraced in conflicting mining claims. These proceedings
were commenced prior to the decision (April 28, 1890) by the supreme
court in the case of Tron Silver Mining Co. ». Campbell (135 U. S., 286),
and, presumably, upon the theory that it was incumbent upon the

» placer patentees to take such action in order to protect their rights
against the application of the North Star lode claimants. In the case

cited, however, the supreme court held that the' statutory provisions
relating to adverse claims apply only where there are adverse claims to

* the same unpatented mining ground, and that they do not apply to one

who *““bad himself gone through all the regular proeceedings required
to obtain a patent for mineral land from the United States; had estab-

- lished his right to the land claimed by him, and received his patent.”

The suit institnted in the local court by the placer patentees against
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- the North Starlode claimants was, therefore, not an adverse proceeding
within the purview of the statute, and the judgment rendered therein,
while entitled to great respect, can not be accorded the conclusive
effect whieh attaches to a judgment rendered in an adverse proceeding
such as is contemplated by the statute.

The principal question arising upon these facts is: Is the ground
embraced in the North Star claim public land of the United States and
a8 such subject to present disposition by the land department, or did
the title thereto effectually vest in the placer claimants upon the:issu-
ance of the placer patent? That question could probably be: deter-
mined -only by inquiring whether the entire surface area of the South
Star claim as originally located, was absolutely and forever excepted
from the placer patent by the provisions of section 2333 of the Revised
Statutes. See Elda Mining and Milling Co. ». Mayflower Gold Mining
Co. (26 L. D., 573) and Cape May Mining and Leasing, Co. v. Wallace
(27 L. D. 0;6 679).

The dlfﬁcultles in reaching a correcb solution of this question are
such that the Department believes it better to withhold a decision
thereof until a case is reached wherein the opposing views and argu-
ments are fully presented, so that the decision may be based upon full
-consideration thereof. ,

. If the title to the ground for which patent is here sought effectually
vested in the placer claimants upon the issuance of the placer patent,
they are the only persons who will be injured or who can complain if a
lode patent is now issued to the North Star claimants f01 the same
ground.

The placer claimants, however, seem to have acquiesced in the judg-
ment of the State court rendered against them in their suit against the
North Star claimants; and although having full notice of this proceed-
ing in the land department, they are making no objection to the issu-
ance of patent to the North Star claimants, and are not.contesfing the
jurisdiction or authority of the land departmentin the premises. Under
these circumstances, the decision of your office is reversed, and the
North Star mineral entry will be passed to patent, if the elalmants are
otherwise entitled thereto.

A paper is found among the files Whlch purports ’oo ‘be an adverse
claim against the North Star application, filed by Robert M. Cobban -
and William F. Cobban, claimants of the Midnight lode. Whether this
adverse claim was filed in time, and what, if any, proceedings have
been had thereon, are matters which bave not been considered, but will
be left to the disposition of your office.
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" PROCEEDINGS ON SPECIAL AGENT’S REPORT—NOTiCE.

Joun C, MILLER.

By the circular of July 31, 1885, directing the manner in which notice of proceedings
on a special agent’s report shall be served, personal service; if the claimant can

be reached, fogether with notice by registered mail is requisite to confer juris- .-

_ diction.
' The case of United States ». Da.na, 18 L. D., 161, modified.

Acting Secretary Ryan to the Commissioner. of the General Land Office,
(W.V.D,) Jamuary 24, 1899, (W. AL H.)

September 24, 1883, George H. Miller made timber land entry for the
SW. % of See. 22, T. 24 N., R. 5 ., Olympia, Washington, land district.
After due not1ce, final ploof and paymen‘o were made and final certifi-
cate was issued.
June 25, 1886, a spec1al agent of the General Land Office reported
that v
this tract is in my opinion underlaid with coal. Ceoal veins of the New Castle mine
on Sec. 27, just south, run north. There are indications of coal all along coal creek,
which runs through this tract. Very hilly, rough; and precipitous land. Covered
with a fair growth of fir timber. :
August 20, 1886, your office held said entry for cancellation upon this
report, and directed the local officers to notify the claimant that he
would be allowed sixty days in which to apply for a hearing to show
cause why his entry should be sustained.
In accordance with these instructions, notice was sent by registered
etter to the claimant at the address given by him at the time of mak-
ing his entry and this letter was received and receipted for by John C.
' Miller, a minor son of the claimant. The report of the special agent
showed that the claimant himself was in jail at that time under indict-
ment for murder.
. No action having been taken by the claimant within the time allowed,
the entry was canceled by your office letter of November 23, 1386.
November 25, 1890, Thomas J. Mullarkey filed coal declaratory state-
ment for the land in question, and on January 26 1891, Alfred F.
Germain made homestead entry thereof.
August 11,1891, after due notice, Germain submitted final commuta-_
tion proof, and Mullarkey protested alleging that the land is more valu-
able for the coal it contains than for agricultural purposes. A hear-
-ing was had, and resulted-in a finding that the land did not contain
apy valuable coal, whereupon the protest of Mullarkey was dismissed
by the local officers, On successive appeals, the actiou of the local
‘office ‘was affirmed by your office on November 12, 1892, and by the
Department on February 19, 1894 thus, in effect, estabhshmg that the
charge made by the schlal agenb against Miller’s entry, and upon
which it was canceled was untrue.

May 29, 1896, the local officers served notice on Germain, re“quiring
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him to complete his entry by payment for the land, on the proof sub-
mitted by him, but it does not appear that he has yet complied with
this order.

Febrnary 6, 1897, John C. Miller, as administrator of Geor ge H. Mll-

- ler, dcceased, filed an application to have the timber Jand entry of said
George H. Miller reinstated, and the homestead entry of Germain can- .
celed. -

It is alleged in this application that at the tlme the hearing was -
ordered on the report of the special agent, the said George I. Miller
was confined in jail, in King eounty, Washington, charged with murder;
that on account of this legal detention he never.received nofice of the
‘hearing; that he remained in jail until late in the year 1888, when he
was released, his health shattered and his mind seriously impaired ; and
that he lingered in this condition until July, 1894, when he died.

.This application was denied by your office for the reason that notice
of the order holding said entry for cancellation and of. the right of the
entryman toapply for a hearing was sent to his last known address, by
registered mail, on August 30, 1886, and was received and receipted for
on the following day by John C. Miller, then a minor, who, it appears, -
. is the son of said entryman and the same person who now, as adminis-
trator is applying for the reinstatement of the entry.

From this action of your office the applicant has appealed.

This case involves several questions in regard to the proceedings
upon a special agent’s report, and a brief preliminary examination of
-those proceedings would not be out of place.

For many years the Department has employed special agents to
investigate and report upon entries in order to prevent frauds upon
the government. At first;, these reports were accepted by your office
as final, and an entry was canceled upon an adverse report without
giving the entryman an opportunity to be heard. ‘

In “The Le Coeq Cases” (2 L. D., 784), however, the Department put
an end to this practice, and directed that thereafter no entry should be
canceled on a special agent’s report until the entryman had been given -
an opportunity to appear and defend himself, = Your office then adopted
the practice of holding the entry for cancellation upon the report and
directing the local officers to appoint a day for hearing and notify the
eutryman thereof, the burden of proof being thrown upon him. In the
case-of GeorgeT. Burns (4 L..D., 62), it was directed that thereafter in
hearings ordered upon a special agent’s report the burden of proof
should be upon the government. No change, though, was made in the
practice of immediately holding the entry for caneellatlon apon the
report.

By circular of July 31 1885 (4 L. D., 503), the practice of orderlno
hearings as a matter of conrse and W1th0ut application, in cases of
entries held for cancellation on special agents’ reports, was discon-
tinued, and it was directed that thereafter when an entry was so held
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for cancellation the entryman should be allowed sixty days, after due
notice, in which to appeal to the Secretary of the Interior or to show-
cause why the entry should be sustained. This circnlar was amended
May 24, 1886 (4 L. D.,545), by striking out the alternative of direct
appeal to the becretary, since which time there has been no further
material change in the practice.

In the case of Henry C. Putnam (5 L. D . 22,) an’ outline of the pro-
ceedings upon a special agent’s report was given, as follows:

‘When from the report of a special agent it appears that an entry is fraudulent, or
from any other ecause its validity should be enquired into, such entry should not be
canceled upon the report of the agent or the testimony accompanying it, but should
be held for eancellation, and the entryman should be notified of sueh action and
allowed sixty days in which to apply for a hearing to show cause why the entry
should be sustained; and if it appears from the report of the special agent that the
entry has been transferred, the transferee shall also be notified as well as the origi-
nal entryman. If at the expiration of such time the -claimant fails to apply for a
hearing to show cause, the entry should then be canceled by the action of your:
office. But if in response to such notice, the claimant offers to show canse why the
entry should be sustained, & hearing should be ordered, at which the government
should offer proof to sustain the allegation that the entry is illegal or fraudulent
before the entryman shall be required to present his defense. Such hearing is a
proceeding de nove, at which the register and receiver should not consider the ex
parte testimony contained in the agent’s report, but in all such cases where the entry
has been regularly made and final certificate issued, the hurden of proof is on the
government, and it will be required to establish the truth of the charge at the
time of the hearing by the examiuation of the special agent. or such other witnesses
as may Dbe produced, so that the entryman may have the oppoltumty of cross exami-
nation as allowed by law.

1t is doubtful whether the special agent’s repmt against Miller’s entr y
stated facts, as contradistinguished from mere opinions of the agent,
sufficient to warrant the cancellation of the entry, even if they had
‘been admitted to be true, but apart from this, the question arises as to
whether Miller was properly notified of the charges against his entry
and given due opportunity to make defense against the same.

As the proceedings on the reports of special agents are réquired to
be conducted in accordance with the rules of .practice prescribed for
contests so far as the same are applicable, and as it has been held that
_ notice by registered mail in contest cases is not sufficient to confer
Jjurisdiction, it follows that jurisdiction is not acquired in these proceed-
ings where notice is. served by registered mail, unless it is so provlded
in some special rule. .

It is considered by your office that special authority is found in the
cireular of J uly 31, 1885, supra, which provides that:

" Notice to claimants will be sent by registered letter to their last knowu post office
address, and the return letter receipt (or returned 1etter) will be transmitted to this
office with register and receiver’s report.

Notice will-also be served personally if claimant® can be reached, and registers and
receivers and special agents will take every precaution to see that notice reaches thé

party or his atforney, and to preserve and transmit the ev1dence of service, or of
attempt to procure service. -
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Under the terms of this circular, notice by registered letter to the last
known address and personal service, if the claimant can be reached,
are equally important and equally necessary. Lo

In the case of United States v. Dana, (18 L. D., 161), it was said:

That part of the cireular quoted, which provides that notice will be served person-
ally if claimant can be reached, and enjoining on registers and receivers and speeial
agents that they shall take every precaution to see that notice reaches the party or
his-attorney, is merely diréctory, and is not a limitation on the manner of notice, as
therein before provided. :

This statement was not necessary to the decision in that case and
overlooks the letter and spirit of the rule and the superiority of personal
servfce, where claimant can be reached, as a means of imparting infor-
mation of the action taken and about to be taken on the special agent’s
report. The quoted portion of the decision cited will not be followed.

Here the report of the special agent affirmatively showed that the
entryman was not at home, but was in jail, charged with murder. It
was known therefore that he could be reached. and yet no effort was
made to serve notice upon him personally. It is true that the regis-
tered letter containing notice was received and receipted for by his
minor son, but it is not shown that this minor son was acting at the
request of the father or with his knowledge.

‘It appears then; that the claimant was never properly served with
notice of the action of your office. Your office decision is accordingly
reversed, and you are directed to instruct the local officers to call upon
Germain to show cause Why his entry should not be canceled and the
entry of Miller reinstated.

APPLICATION TO ENTER—ADVERSE CLAIM.
MURRAY ». PIERCE.

An application to enter presented in aceordance with an order of the local office at a
time when on account of the press of business it could not be acted upon, and on
which the fees were tendered in a reasonable time, confers upon the applicant a
right superior to that acquired under a subsequent entry of theland by another.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D.) ' Janwary 23, 1899. (L. L. B)

On December 26, 1893, Clarence L. Pierce made homestead entry for
the NE. £ of Sec. 1 T. 25 N., R. 3 W., Enid, Oklahoma. '

January 25, 1894 Francis E Murray ﬁled contest against said entry,
-alleging Q,e’cblement on the 16th day of September, 1893 and claiming
priority of right by reason of his said settlement.

This was the sole eharge in the affidavit, except that he applied to
enter on December 26, 1893, The record shows that this application
to enter was rejected because of the prior entry of Pierce made on the
same day.

The hearing Was ﬁnally reached January 10, 1890D Francis E. Mur-
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ray was introduced, and after stating his name, age, residence and
oceupation, and that he had been sworn, counsel for the defendant
objected to the introduection of any testimony on the material charge,
and moved to dismiss the contest because the contest affidavit did not
contain sufficient facts to constitute a cause of action, for that the charge
was prior settlement, and the settlement was alleged to have beenmade
more than ninety days prior to the entry of Pierce. Thenotice of con-
test reclted the same charge, .

The motion was overruled, and the evidence a,t the hearlng showed
that the contestant had actually applied to make entry on the 12th of
December, 1893, within ninety days from his alleged settlement.

His said application of December 12th was made in virtue and under
the provisions of the following order made and signed by the mgister
and receiver of the sald land ofﬁ(,e, and couspicuously posted on the

“land office door.

‘Whereas there are about 7,243 quarter sections of land subject to entry in this dis-
triet, and whereas up to the close of business on December 5, 1873, there have been
acted .on by this office 6,589 applications to wit: 5,142 homestead entries, 1,168
rejected and suspended applications, 287 declaratory statements; 34 applications to
make second entries, and 18 applications to amend, and whereas only 10 days, includ-
ing this day remains before the expiration of the 90 days allowed by law for those
to file their applications who claim settlement: on September 16, 1893, and whereas
there has lately been issued by this office for the convenience of the people 1,822
numbers 925 of which were called up to the close of busmess on Dee. 5th, now
therefore: .

It is ordered that those who have received numbers presen’u themselves as usual at .
the Land Office and will be disposed of at a-rate not to excedd 200 per day.

Beginning on Monday the 11th inst., in addition to the numbered line the register-
will receive.the application of all those who have not been numbered, swear the
parties to the affidavit if desired, and stamp upoun each application the day, hour
and minute or fraction of a minute at which it is received. The application will
then be kept ip the Land Ofice and considered filed as of -the time it is stamped and will be
acted upon in its order. . The applicant calling after the 15th inst., if necessary, to -
pay his money, and- get his receipt, as the law only requires that the application
shall be presented within 90 days by this process every possible application can be
received within the 90 days and no right be lost to any applicant. The result shows
that more applications will have been acted upon by Dee. 16th than there are guar-.
ter sections subject to entry, but lest the fact that there are more applications than
there are tracts subject to entry may impair the right of some person who has made
settlement, the above method is adopted out of abundance of caution.

The record shows that in obedience to this order Murray presented
his application and swore fo his hgmestead affidavit on the said 12th of
December, 1893, and left his entry papers in the hands of the local
officers. This was a full compliance with said order.

But the register and receiver in their opmlon, Whereln they awarded
the superior right to Pierce, say:-

They (referring to applicants under this order) were n‘otiﬁed‘that this was simply
done in order to give every one an opportunity to file his application before the
expiration of ninety days, and that all parties must see to it that they responded as
their numbers-were called, so as to pay ‘the fees and commlsmons and have their

" applications acted upon, '
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" that this applicant failed to respond, although his number was 1epeat
edly called prior to December 16, 1893,
, Mr. Whittinghill, the attorney for \![mlay, testified that as such-attor-

- ney he appeared at the land office for the purpose of paying his:$14.00
(fee and commission for entering), and getting his receipt; that when he
got there the register came to the door of the land office and announced
that they would call these numbers up to 100; that Mr. Murray’s num-
ber, being No. 486, was not reached for several days; that he appeared
at the land office for Mr. Murray and others almost every day for two
weeks longer, and finally was, with many" others, allowed to look.

through a great number of papers lying on a desk in the east end of
the land office, but could not. find Murray’s papers; that he finally
found them on December 26, 1893, and tendered the fees for filing, but
was informed that the land had been filed on just before he came in.
This testimony, which is not disputed by any witness, relieves Murray .
from any charge of negligence, and appears to show that his failure to
tender the fees at an earlier date was due in a measure to his papers
‘having been misplaced, or so promiscuously mixed up with a -large
number of similar applications as to make it difficult to discover them.
But, however this may be, having made his application in compliance
with the order of the register and receiver, and having tendered the
money due for making his entry within a reasonable time thereafter, it
must .be ‘held that his rights under bis application were superior to
“those of Pierce under his entry. »

Pierce initiated his claim by entry made December 26, 1893. He was
~ not a settler on the land at that date. It follows that Murmy’s right,
in virtue of his application to enter made Decémber 12,1893, entities
him to the land, irrespective of any rights he may have acquired by
settlement.
* As the records of the local ofﬁee as here presented show that Murray’
is entitled to the tract in controversy although such showmg is not set
out.in the contest affidavit, this Department in the exercise of its super-
visory authority will administer justice on the record presented.
It is therefore ordered that the entry of Pierce be canceled and the

application of Murray be accepted of record. The deClSlOll appealed
from is therefore affirmed.

CONTEST—AUTHORITY OF LOCAL OFFICE TO ORDER HEARING.
MENDENHALL v, CAGLE,
The Depaftment will not interfere with-the action of the local officers in directing

~ a hearing in any case unless it be shown that by such action they have exceeded
their authority.

Secretary Bliss to the Commissioner of"the General Land Office, January
(W.V.D.) : 25,1899, ‘ , (J. L. McC.)

‘This Department, on February 9, 1898 (26 L. D., 177 ),'ffendered 8
decision in the case of Byron E. Cagle v. W. J. Mendenhall, reversing

N
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previons departmental rulings in the same case (20 L. D,, 447, and 21
L. D., 96), and directing that Cagle be allowed to make homestead
entry for the NW. { of Sec. 22, T. 23 N,, R.1 W. Perry land district,
Oklahoma Terrltory

Pursuant. to the above dlrectlon, your office, on Mm ch 11 1898,
instructed the local office to cancel Mendenhall’s entry and pelm_lt v
Oagle to make entry of the land. B

On March 2, 1898, Mendenhall filed in the local office a protest against
the allowance of Cagle’s entry, alleging that the latter was a “sooner,”
and asking a hearing to establish that fact. On March 22, 1898, when
Cagle presented his application to enter, the local ofﬁcels dechned to
receive it, and ordered a hearing on Mendenhall’s protest. Cagle filed
in the Department a petition addressed to thé supervisory authority of
" the Secretary. - This petition, with affidavits and exhibits accompany- ’
ing the same, were by departmental letter of April 7,1898, transmitted
to your office ““for your early consideration and a,pproprmte ac’mon ”

On April 14, 1898, Cagle made entry of the land. .

On April 26, 1898, Mendenhall filed contest affidavit against sald
Cagle, allegmg “that said Byron E. Cagle, subsequent to August 19,
1893, and prior to 12 o’clock, noon, September 16, 1893, did enter upon
" and oceupy & portion of the lands known as the Cherokee Outlet.”

This-affidavit is corroborated by that of M. F. Kelso, who states, in
substance, that he saw said Byron E, Cagle (and another man) in the
vicinity of the land in controversy, and at a point about two or two
and a half miles west of the west line of the Otoe and Missouria reser-
vation,” at about eleven o’clock A. M. of the day of the opening.

This affidavit was afterwards amended so as to read:

That on September 16, 1893, and before twelve o’clock, noon, on said date, I saw
Byron E. Cagle in the Red Rock botitom; at a point west of the west line of the Otoe
and Missouria Indian resérvation, near the NW.& of Seec. 22, T.23 N.,, R..1 W.

Cagle filed a motion to dismiss the contest, principally upon the
ground that the question of ¢soonerism” had already been adjudicated
by this Department, in the decisions hereinbefore referred to.

The local officers denied the motion, and ordered a hearing to be had
on January 25, 1899,

Cagle has filed in the Department a petition for the exercise of its
supervisory authority, asking that it order the dismissal of said con-
test, on the grounds, in substance, that the contest affidavit is not
sufficiently specific, and that the question of “gsoonerism?” has been
already adjudicated. '

-In the departmental decisions (20 L. D., 447; 21L.D. ,90; and 26 L. D
©177;) heretofore rendered, the controlhng que%tlon has been Whether
or not Cagle was disqualified because of his having entered the terri-
tory from the west line of the Otoe and Missouria Indian reservation. .
. This question was, by the decision of February 9, 1898, decided in the
negative, and Cagle was held not to be disqualified—on that ground.

The question as to whether Cagle entered the territory prior to twelve
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<o’clock, noon, on the day of the hearing, was not touched upon in your
office decision of February 5, 1895, by appeal from which the case was
brought before the Department; neither does it appear that the Depart-
ment has ever definitely passed upon that question.

The Departmeunt will not interfere with the action of the local offi-
cers in directing a hearing in any case unless it be shown that by such
action they have exceeded their authority. It does not appear. that '
they have erred in directing a hearing in the case at bar to determine
whether or not Cagle entered the territory prematurely. ‘

In view of the facts set forth, and of the long time during which the
case has been under litigation, you are hereby directed to instruct the
local officers to proceed with the hearing heretofore ordered by them;
and after such hearing to pass judgment upon the.case with the great-
" est expedition congistent with its careful consideration. Should the
case come to your office on appeal, you will take prompt action thereon.

This contest will be treated as one under the second section of the
act of May 14, 1880 (21 Stat., 140), and Mendenhall will be required
. to pay the expenses of the frial, as is usual in such cases.

Cagle’s petition is denied, and with the accompanying doeumeuts,
herew1th transmitted for the files of your office.

HOMESTEAD CONTEST—VOID MARRIAGE.

CORANDALL v. GRAY.

A charge that an entrywoman at the date of her entry was, Ly reason of marriage,
disqualified to make entry must fail where it appears ‘that the alleged marriage
was illegal and v01d ab initio.

Secretary Bliss to the Commissioner of the General Land Office, January
(W. V. D) - 25,1899, v (G R. 0.

Cyprian U. Crandall has appealed to this Department from your office
decision of May 11, 1897, dismissing his contest against homestead
entry No. 5268, made March 31, 1890, by Susan Gray, for the SE 1 of
Sec. 8, T. 15 8.; R. 2 W, in the Los Angeles, California, land district.

This contest was begun by Crandall on February 24, 1896, the sub-
stance-of his charges being that Susan Gray at the date of her entry
was the wife of William Gray and therefore not a qualified entryman. -
Hearing was had, and on July 28, 1896, the local officers recommended
the dismissal of the contest. - On appeal your office affirmed their
decision, , ' ' A R

There is no dispute between the parties as to the material facts of
this ease. It appears that in December, 1869, William Gray was mar-

.ried to one Martha Titheringtor in Yorkshire, England. He left her
immediately after the marriage and came to this country. He was
told, in 1870, that this woman was dead, and believing this to be true,
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in December, 1872, he married Susan Gray, the defendant in this case,
In-February, 1886, he made homestead entry of the land in question.
He lived with Susan Gray as her husband for many years, and had
seven children by her. In the latter part of 1889 he learned that
Martha Gray was still living, and in Mareh, 1890, after the birth of
their youngest child, he told Susan Gray of tlns fact. They then
abandoned their ma,rltal relations. He relinquished his homestead
~entry for the land in dispute and allowed her to make entry of it so
that she would have a home for herself and her children, and since
then he has contributed to their support. He has made occasional
visits to the house wheve she lived, but they both deny that they have
lived together as husband and wife since March, 1890. Their neigh:
bors and their own children have always looked upon them as husband
and wife.
-Sec. 61 of the civil code of California provides:

A subsequent marriage contracted l)y any person di_lring the life of a former hus-
band or wife of such person, with any person ofher than snch former husband or
wife, is illegal and void from the beginning, unless:

1. The former marriage has been annulled or dissolved;
2. Unless such former hushand or wife was absent, and not known to such pe1sonv

to be living for the space of five successive years immediately preceding such sub- .

sequent marriage, or was gene_zmlly' reputed and was believed by such person to be
dead at the time such subsequent marriage was contracted; in either of which cases
the subsequent marriage-is valid until its nullity is adjudged by a competent
tribunal, :

The marriage of Gray with Martha Titherington has not been annulled
or dissolved; Gray has known his wife, Martha Gray, to be living ata
time less than three years before the date of his marriage with Susan
Gray, and it'was not ¢ generally reputed,” at such time, that his former

" wife was dead, nor does it appear that he had any good reason for
believing that she was dead. Under these circumstances his marriage
with Susan Gray was illegal and void, ab initio, and she was not, there-
fore, disqualified by such marriage from makmg this entry Your -
declslon is affirmed. : '

HOMESTEAD CONTEST—WIDOW—ADMINISTRATOR.
BU(‘HER . BENHAM

The temporary separation of a homestead entryman and his wife will not defeaﬁ the
- right of the la,tter, as the widow of the eutryman to submit final proof on his
entry.
The administrator of the estate of a deceased homesteader is not entitled under the
" law to perfect the entry of the decedent. :

Secretary Bliss to the Commissioner of the General Land Office, January
(W.V.D.,) 25, 1899. (G. R, 0

~ On September 20, 1890, Elias C. Benham made homestead entry No.
8789, for the W4 of NW1, SEL of NW1 and NW£ of SW4 of Sec. 12,
T. 2 N R.5 W.,in the Olegon City, Oregon, land dlstuct On Sep-
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tember 12, 1893, after giving notice, Evaline Benham, claiming to be
the widow of said entryman, appeared at the local office and snbmitted -
final proof. On the same date Joseph Bucher, administrator of the .
estate of Elias 0. Benham, deceased, filed a protest against the allowance
_of said proof, alleging: :

First.. The said Evaline Benham is not the widow of the said E. C. Benham, but
is the wife of Charles Buckingham, and at the time she went through the form of a
marriage with said E. C. Benham, she had a living husband, to wit, the said Charles

Buckingham.
Second. The said Evaline Benham was not living with said E. C. Benham as his

. wife at the time of his death and had not been for a long time.

* Third., Said Evaline Benbham is not attempting to make said proof for. her own
benefit but for the benefit of certain persous living at Noquin in the State of Wash-
ngton and said Evaline Benham has sold or agreed to sell said land in advance to
said pelsons . :
Hearmg was had on thls protest before the local ofﬁcers on June 26,

1896, both parties appearing. On September 29, 1896, the local ofﬁcers

rendered a decision finding that Evaline Benham Was the person -

legally entitled to submit final proof under E. C. Benham’s homestead
-entry, ~ On appeal your office affirmed this decision. A further appeal
- brings the case before this Department.

The protestant contends that the marriage of the defendant w1th the
entryman, Elias C. Benham, on December 21,1891, was invalid, because ,
she was, at that time, the wife of Charles Buckingham; The testimony
shows that she was married- to said Buckingham on July 3, 1889, and
that on February 26, 1891, she was granted a decree of divorce by the’
circuit court of Multnomah eounty, Oregon.- This decree, through an
inadvertence, was not entered of record at that time, but on January
28, 1895, it was, by order of said court, ¢entered as of said 28th day of
February, 1891, ” Her divoree from Buckingham took effect therefore
on this last- mentioned date, and her marriage with- Benham on Decem.-
ber 21, 1891, was valid. She was his wife at the time of his death and,
as his Widow, was entitled to make final proof on his entry. The fact
that she had not lived with him for about six months prior to his death:
will not, under the circumstances, deprive her of this right. Their
separation was made with his consent, for the purpose of earning money
to support the family, and was not intended to be permanent.

There is nothing whatever in the testimony to sustain the charge
that the defendant is seeking to secure title to the land in the interest
of any person other than herself. '

The appellant alleges error in your decision in holding that the proof
was regularly submitted and that said proof is sufficient. . These are
questions that are not in issue in this conmoversy, and they need not
be discussed in this decision. :

Error is also alleged in your deeision “in not dismissing the p] oof
submitted, and allowing Joseph Bucher, as administrator, to make
" proof thereon.” The administrator of the estate of a deceased home-
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- stead entryman who dies before making final proof, has no interest
whatever, as such administrator, in the land embraced in sach entry.
In such cases the right to make final proof and receive patent for the
land is given to his widow, or, in the event of her death, to his heirs or
devisee, and to no other person. (Sec. 2291, Revised Statutes.) The
protestant in this case can be regarded only as a mere objector, or
amicus curiae. Hven were it held that the proof should be dismissed
Bucher would not be entitled to-perfect Benham’s entry.

If in other respects regular, the final proof of the defendant may be
approved. Your decision is affirmed. . .

SourTHERN PaAcrric R. R. Co. ». CHERRY.

* Motion for review of'kdepartm ental decision of September 30, 1898, 27
L. D., 470, denied by Acting Secretary Ryan, January 30, 1899,

ALASKAN LAND—OCCUPANCY-PAYMENT.

ALASKA IMPROVEMENT 00, (ON REVIEW),

A supplemental showing of improvements made after survey may be accepted in
proof of the actual occupancy of land applied for under the act of March 3,
1891, where the necessity for such occupancy, the use of the land prior to -
application, and the good faith of the applicant are manifest. '

Certificates issned on account of the deposit made to secure a survey can not be
accepted in payment for lands purchased for purposes of trade and manufacture,

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D,) January 30, 1899. » (L. F.B.)

The Department by decision of September 23, 1898, (27 L. D., 451)
affirmed the decision of your office, upon the application of the Alaska
Improvement Co. to purchase land in the Territory of Alaska occupied
for the purposes of trade and manuficture, as far as it required the
applicant to amend the survey so as to cover only the land actually
: used and occupied by it for trade and manufacture,

This ruling was based upon the decision of the Department in the
case of John G. Brady, which held that an entry of lands in Alaska
for the purpose of trade or manufacture under the act of March 3,
1898, must be limited to the ]and possessed and actually occupled for
such purpose. In this case the official survey showed that the improve-
ments did not occupy a frontage on the Karluk river exceeding one-
half of the frontage c]almed aud the company was requlred to amend

- its survey to conform to the 1u1e above stated.

‘A motion for feview of this decision has been filed by the compa,ny,
supported by affidavits, plats and photographs, showing that all of said
frontage is actually oceupied by said company in the prosecution of its
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business, and that owing to a high and very steep bluff along the entire
front varying from two hundred to.two hundred and fifty feet above
the line of ordinary high water-mark, the character of the frontage is
such that buildings and other structures must be placed on the narrow
rim between the bluff and the shore.

It is further shown that the entire frontage is occupled by lmprove
ments of the company which have been made from time to time by said
company since said survey, at a cost of about $46,000, and about a mil-
lion feet of Tumber was used in their construction; that the full front-
age of the survey on said river is oceupied by such improvements:as
shown by the plat exhibited with said affidavits, and that all of said
flontage is necessary for the convenient and successful carrying on of -
_ the business of a fishery canning company.

These facts are shown by the affidavits filed with said motlon from
which it now appears that all of said frontage was actually occupled

~and is necessary for the business of said company, and it is now shown
that the part of the frontage which did not appear to be. oceupied by
improvements when the case first came before the Department is now
‘occupied by a fisherman’s lookout, posts, piles, net racks, capstans, tanks -
for coal oil, and other structures necessary to the nse of the business
carried on by said company.

‘Whilé it is true that most of these improvements have been made
since the survey, they were made upon the space that has always been
used by the company in hauling its seines, and spreading the nets, for
the purpose of facilitating the operations and uses to whlch the land
theretofore had been applied.

The good faith of the applicant being abundantly qhown, and it
appearing that the entire frontage claimed is actually necessary for the
successfil prosecution of the business, and has always been used for
the purpose in aid of which the improvements placed thereon since
survey, the application comes Wlthln the spirit of the act and no fur ther
survey should be required. :

- The decision of September 23, 1898, so far as it 1equ1red the appli-
~ eant to amend the survey is revoked :

Tt appears from your letter that the ex oﬁimo surveyor general “1ssued
his receipt for the money tendered in payment for the land, being trip-
licate certificate of deposit for the survey.” Your attentlon is called to
the case of John G. Brady,26 L. D., 305,in which it is held that there ‘
is no statutory authority for acceptmg in payment for lands purchased
for trade and. manufacture the certificates issued on. account of the
deposit made to secure.the survey of said land. You will therefore

' require payment to be made for said land-in accordance with said ruhng .
before approvmg the enbry

- FEELEY ¢.  HENSLEY.

Motion for review of departmental decision of October 4, 1898, 27 L.
D., 502, denied by Acting Secretary Ryau, Jannary 30, 1899,
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SCHOOL LAND-SURVEYED LAND IN vI{‘OREST RESERVATION.

STATE OF CALIFORNIA (ON REVIEW).

Where a forest reservation includes within its limits a school section, surveyed prior -
10 the establishment of the reservation, the State under the authority of the
- first proviso to section 2275 R. S., as amended by the act of February 28, 1891,
may be allowed to waive its right to such section and select other land in lien
- thereof. .
The decision herein-of December 27, 1894 19 L. D. 580 ‘recalled and vacated.
Instructions of December 19, 1893, 17 L. D., 576, modlﬁed

b'Ac‘ting Secretary Ryan to the Commissioner of the General Land. Office,
(W.V, D) _ January 30, 1899. * (E. B, Jr.)

. This is a motion by the State of Oahforma for review of the decision
of the Department, dated December 27, 1894 (19 L. D., 585), rejecting
- the application of the State to.select, as school land, the SE. % of the
SW. % of Sec. 26, T: 16 8., R. 7 B., M. D. M,, in lieu of the same quan-
tity-of land in Sec 36, T 78., R ‘)9 E.; M. D. M. - Briefly stated, the
eontention of the btate is that sectlon 2275 Revised Statutes, as
~amended by the act of February 28,1891 (26 Stat., 796), furnishes
authority for the allowance of the se]ection in questioﬁ and that the
Department erred in holding to the contrary. The State of Oregon is
also interested in the question presented and by its Attorney-General
has filed a brief in the case.

* The land in section thirty-six is within the boundanes of the Slerra. .
forest reservation established by executive order, dated February 14,
1893 (27 Stat., 1059). The section was surveyed prior to. the ’e_stab-
lishment of the reservation. It is conceded by the State that full title
to the tract in that section passed to-it not later than the -date of the
public survey thereof, and that it was not thereafter within the power
. of the executive to reserve the sathe or in any way impair the State’s
right thereto. The State insists, however, that under the provisions of
the said amended section it may be allowed to surrender the land to
the United States and then take other public land in'lien. thereof.

. It is urged that by reason of the inclusion and isolation of the land
in section thirty-six within the boundaries of the reservation, the State
is practically precluded from either leasing or selling- it, or deriving
revenue therefrom in any manner for the use of public:schools, and
that thus, unless it can surrender the same and take other land in lien
thereof, the State’s grant of lands for school purposes will, in this and
many similar instances, suffer serious substantial loss; also, on the
other hand, that, should the State succeed in selling or leasing such
“and similar tracts, its vendees or lessees would have necessarily a right
of way over the reservation, thus destroying the integrity of the same
and subjecting the territory within its boundaries to a divided juris-
~ diction—a condition which would seriously obstruct and interfere with:
the purposes of the reservation and probably be fruitful of confusion

. and controversies growing out of the attempts of the State and Fed-

eral authorities to administer their respeective laws. ~Such considera-
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tions as these, it is urged, doubtless influenced Congress.to enact the
legislation in question under which the State claims the privilege of
relinquishing the land in section thirty-six and taking the other tract
in lieu thereof. These are undeniably important considerations, and to
be borne in mind in interpreting the said legislation. '

As amended by the act of l‘ebruary 28, 1891, supra, section 2275
Revised Statutes reads:

" “Where settlements, with a-view. to pre-emption or homestead, have been or shall.
hereafter be made hefore the survey of the lands in the field, which are found to
. have been made on sections ‘sixteen or thirty-six, those sections shall be subject to
the claims of such settlers; and if such sections, or either of them, have been or shall
be ‘granted, reserved, or pledged for the use of schools or colleges in the State or
Territory in which they lie, other lands’ of equal acreage are herelby appropriated.
and granted, and may be selected by said State or Territory, in lieu of such as may
be thus taken by pre-emption or homestead settlers. And other lands of equal
acreage are also hereby appropriated and granted, and may be selected by said State .
or Territory, where sections sixteen or thirty-six are mineral land, or are included
within any Indian, military, or other reservation, or are otherwise disposed of by
the United States: Provided, Where any State is entitled to said sections sixfteen
and thirty-six, or where said sections are reserved to any Territory, notwithstanding
the same may e mineral land or embraced within a military, Indian, or other reser-
" vation, the selection: of such lands in lieu thereof by said State or Territory shall
be a waiver of its right to said sections. And other lands of equal acreage are also -
hereby appropriated and granted, and may be selected by said State or Territory, to
compensate deficiencies for sehool purposes where sections sixteen or thirty-six are
fractional in quantity, or where one or both are wanting by reason of the township
being fractional, or from any natural cause whatever. And it shall be the duty of
the Secretary of the Interior, without awaiting the extension of the public surveys,
to ascertain and determine; by protraction ¢r otherwise, the number of townships
that will be included within such Indian, military, or other reservations, and there-
upon the State or Territory shall be entitled to select indemnity lands to the extent
of two sections for each of said townships in iieu of sections sixteen and thirty-six
therein; but such selections may not be made within the boundaries of said rTeser-
vations: . Provided, however, That nothing herein contained shall prevent any State
or Territory from awaiting the extinguishment of any such military, Indian, or
other reservation and the restoration of the lands therein embraced to the public
domain:- and then taking the sections sixteen and thirty-six in place therein; but
nothing in this proviso shall he construed as conferring any right not now existing:

The above is general legislation applicable to all the States and Ter-
ritories to which public lands have been granted, reserved or pledged-
by acts of Congress. The section is readily divisible into four parts.
There is first a grant of indemnity for lands settled upon which, on
subsequent. survey, are found to be in sections sixteen or thirty-six.
Then follows a grant under which a State or Territory may take lands
in Jieu of such of said sectlons as “are mineral land, or are included
within any military, Indlan, or other réservation, or are otherwise dis-

~posed of by the United States,” to which is dlr(,ctly attached the
important p10v1so that— » .

‘Where any State is entitled to said sections sixteen and thirty-six or-where said
sections are Teserved to any Territory, notwithstanding the same may be mineral
land or -embraced within a military; Indian, or other reservation, the selection of
such lands in lieu thereof by said State or Territory shall be a waiver of its right
to said sections.
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The third grant is made ¢“to compensate deficiencies,” where those
sections are fractional, or where one or both are wanting in the town- -
ship. And last, thele is made provision for ascertaining in advance
“of the public survey the number of sehool sections in any military,
Indian or other reservation and for alloxVixlg indemnity without await-
ing such survey. It is under the second division of the section thab
the State specifically claims the privilege of making the exchange
above indicated.

In the decision under review it was said that the words “ before the
survey,” which appear only in the first part of the section, were to be
regarded as appearing in each of the other parts. Oertainly it was
not intended that these words should be inserted in the third division,
because it could not be known that ¢ sections sixteen or thirty-six are

fractional in quantity” until after survey, and it is difficult to discover =

where these words could be interpolated in the second division of the
section without substantially changing its meaning. - Upon very care-
ful consideration, the Department is of opinion that it was error to
read these words into this part of the statute, and that it was the
intention of Congress to make provision therein for the selection by a
State or Territory of other lands in lieu of the sixteenth and thirty- -
sixth sections included within a reservation, whether such sections had -
“been surveyed prior or subsequent to the creation of the reservation.
Read as a whole, and keeping in view the langunage used in its proviso,
- the second division of the section does not support the conclusion that
Congress intended to confine the right of a State or Territory to make
lieu selections, to cases where sections sixtfeen a.nd thirty-six were
unsurveyed at the date of the reservation.

In the decision under review, the position is taken that after the sur- -
vey of these sections the right of the State thereto becomes fixed and -
absolute and the land ceases to be public land; that this second divi-
sion of the section contemplates the allowance of indemnity only where
section sixteen or thirty-six has been dzsposed of by the United States;
that as a matter of law the United States can not dispose of these sec-
tions after the right of the State thereto becomes fixed and absolute, -
and Congress did not intend that any disposition thereof, after the
right of the State becomes fixed and absolute, should be made in the
creation of forest reservations, because the authority to create such
reservations is, by the act of Mareh 3, 1891, infra, confined to the set-

- ting apart and reserving of “publie la,uds,” and that therefore where
sections sixteen and thirty-six are surveyed at the time of their inclu-
sion within a forest reservation, they are not disposed of by the United
States but the right of the State thereto remains intact, unimpaired by -
the creation of the forest reservation. This view, however, does not
accord to the proviso its proper influence in the interpretation of this
division, The entire division should be read together to correctly
determine its meaning. The langnage in the proviso recognizes unmis-
takably that sections sixteen and thirty-six may be “mineral land or
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embraced within a military, Indian or other reservation,” and yet the
State be entitled thereto, or they be reserved to a Territory ; and dis-
tinet provision is made that in such event the selection of other lands
¢in lieu thereof by said State or Territory, shall be a waiver of itsright
to said sections.” - It-may be worthy of mention that there is no such
recognition of the right of the State, and no such provision for a waiver
thereof, iri the first division of the section which authorizes the allow-
ance of indemnity for sections sixteen and thirty-six, where they have
been taken by preemption or homestead settlers in pursuance of settle-
ment made with a view to preemption or homestead, before the survey
of the lands in the. field.

- There are many statutes authorlzmg a selection of lieu 1a11ds some-
tlmes these selections are authorized as indemnity for lands which were
lost to a grant because they were otherwise disposed of or -claimed,
before the identification by survey or otherwise, of the lands passing
under the grant; at other times, they are allowed in exchange for lands -
which have ‘been identificd as passing under a grant and to which the
rights of the grantee have attached, but which are needed by the gov:
ernment for some reservation or-other public purpose, or to enable it to
disecharge some claimed obligation to others. - The terms “indemnity?”
and “lien selection,” therefore, in the nomenclature of the public land
laws are not used simply to denote a'compensatory allowance for lands
which have been losl to a grantee, but are also at times employed to
include the giving of one tract for another, the rlght to whiehi is relin- -
quished or waived by the grantee.

While it i8 not within the power of Congress or of the executwe to
divest the State of school lands after its right thereto has attached, the
thing contemplated by -this statute is an exchange made at the solici-
tation of the State and not- a .taking of its property against its wills
Such an exchange is not wholly new. By the second section of the

“act of March 1, 1877 (19 Stat., 267), provision was made whereby the

State of California was permitted to take title to indemnity ‘school
seléctions, previously made and certified, in lieu of granted sections to
which it had fall title, but for which the State had been allowed to make
lieu selection upon the belief that the granted sections were within a
Mexican grant. Title to the said granted seetions therenpon returned,
under the terms of the act as construed by the supreme eourt in
Durand v. Martin (120 U. S., 366), to the United. States. In bpeakmg
of the exchange there plov1ded for, the court said (pp. 375-6):

The selection was confirmed, and the United States took in lieu of the. selected
land that which the state would have been entitled to but for the idemnity it had
claimed and got. In its effects this was an exchange of lands between the United
States and the state. . .. If thestate was actuallyentitled toindemnity, it was got,
and the Unifed States only gave what it had agreed to give. If the state claimed
and got indemnity when it ought to have taken the original school sections, the
United States took the sehool sections and relinguished their rights to the lands
whieh had been selected in lieu.
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Bee algo California v. Nolan (15 L. D., 477, and same ». Herbert, id., 519).

It is worthy of note that the legislation under which the Sierra forest.
reserve and other. forest reservations were created (section 24, act of
March 3, 1891, 26 Stat., 1095, 1103) was pending before Congress at the
time when the act of February 28, 1891, supra, was pending, and
became a law only a few days later. - Congress knew when these. acts
were ander consideration that such reservations would necessarily
embrace, in many instances, lands which had been . granted, reserved
or pledged to States and Territories for the use of public schools. It |
surely knew also that these reservations would frequently contain sur-
veyed townships or portions thereof within which would be the school
sections sixteen and thirty-six which had passed to the States or were
reserved or pledged to the Territories, and that these sections, entirely
surrounded by government lands and sometimes far within the bound-
aries of the reservations, would be of little or no benefit—as is alleged
to e the fact in the casé at bar—to the States or Territories while the
reservations existed. It is very desirable on the part of the United
States that in all cases where reservations are made the land. therein
should be subject, as far as possible, to the same governmeéntal
authority and jurisdiction in order to successfully carry out the objects
sought in creating them. It is believed, therefore, that the conclusion
herein reached accords with the intent of Congress, and is in pursn-
ance of a wise public policy. It gives to the State that which she
reasonably asks—the right to select the tract herein described in lien
of the equal tract in section thirty-six, which is completely enclosed in
the Sierra forest reservation. The seleetion, when approved, will oper- }
ate as a waiver by the State of its right to the tract used as & basis, ;
The exchange will apparently be mutually beneficial to both parties, = ¥ s

The decision of December 27, 1894, is hereby recalled and vacated,
and the opinion expressed in your office letter of September 29, 1894, to
the effect that the State’s application should be allowed under said
amended section 2275, is hereby approved. - The instructions relative

to indemnity for school lands within the boundaries of forest TeServa-

tions approved by the Department December 19,1893 (17 L. D., 576),
will be amended to conform to the views herein expressed.

HOMESTEAD—LAND SUBJECT TO ENTRY_SECTION 2289 R. S..
BARBOUR ». WILSON ET AL, (ON RDVIDW)

The Words “gubject to pre-emption” used in section 2289 R. S., prior to ity ameudment
by section 5 act of March 3, 1891, to define in part lands subject to homestead
entry, are omittéd from the.section ds amended; and sinece said amendment the
only limitation placed upon the character of lands subject to homestead entry.
by said seetion is that they shall be ““unappropriated public lands.”

"No-State law ineorporating a town ean, of itself, appropriate any public lands of the
United States, and thereby withdraw or except them from disposition under the
homestead law, or other 1aws of the United States. If such an appropriation
exists it is' because some law of the United States so declares. .
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The act of March 3, 1877 (19 -Stat., 892), reserves from pre-emption and: homestead
entry public Jands within the limits of an incorporated town to the extent of -
- the maximum quantity suscuptxble of entry Ly such town under the townsite
laws.

Where the limits of an incorporated town embrace less than 2560 acres, the maximum -
quantity susceptible of entry under the townsite laws, a part of which has been
“entered as. a townsite and the remainder of which is vacaut and nnoceupied land
contiguous to that theretofore entered; all of such public land is reserved from
pre-emption and homestead entry,

A homestead entry improperly allowed of land so reserved may be perm1tted to stand,
where subsequently the town is disincorporated, and no 'Ldverse claim exists.

" The protestant herein held not an adverse claimant.

The departmental decision of December 3, 1896 (23 L., D., 462), recalled and vacated,

and the case remanded with instructions to pass the entry to patent.

Acting Secretary Ryan to the Commissioner of the General Land Office,
- (W.V.D.) January 30, 1899.

This is a motion by the Castle Land Company for a review and

" re-consideration of the decision of-this Department, dated December

3, 1896 (23 L. D., 462), involving soldiers’ additional homestead entry

of the N. 1 of the SW. 1 (lots 5 and 6) Seec. 24, T. 8 N., R. 8 E., Helena,
‘Montana, land distriet.

The status of this land has been the ﬁubJect of consuleratlou by this
Department for several years. April 5, 1894, a Sioux half-breed scrip -
location thereof made by William L. Quinn on Aungust 25, 1890, was
declared invalid, and your office directed to cancel the same (McGregor
et al. v. Quinn, 18 L. D., 368), and this decision was adhered to on
motion for review (19 L. D., 295). After the scrip location and prior
to the decision directing its cancellation, the land was sold to the Cas-
tle Land Company by Massena Bullard, who had purchased the same
from uinn, the serip locator. The land company platted the tract .
and conveyed by warranty deeds to George H. Barbour and others a
number of lots therein, the title to which. being dependent upon the
validity of the scrip location, failed w1th the cancellation thereof. On
account of such failure, the appellant and other lot purchasers after-
wards brought suits in the local courts against theé company upon it
covenants of warranty. ’

After the cancellation of the scrip location, and on October 30, 1894,
the defendant, Wilson, filed his application to make soldiers’ additional
homestead entry of the tract. The land being within the limits of the
‘incorporated town of Castle, the town authorities were cited to show
cause, if any, why such application should not be allowed, and through
the mayor and town clerk and under the corporate seal of the town,
they advised your office that the land was not then and never had been
occupied for trade or business, and that the town would -not interpose
any objection to the Wilson entry.  The application was then allowed’
under the direction of your office, and afterwards the land: company
purchased the land from Wilson; but on Auguost 2,1895, Arthur P.
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Heywood initiated a contest against the Wilson entry, alleging that the . .
same was made In the interest of said company, under a prlor agree-
ment by the entryman to convey the title when acquired.
~ August 30, 1895, Heywood made application to amend his affidavit
of contest by_adding thereto the charge that the land in question, at
the date of Wilson’s application and entry, was within the limits of an
‘incorporated town. The amendment was disallowed by your office
October 28, 1895, on the ground that if the additional charge were
- true it would not of itself require the entry’s cancellation. This ruling
was, presumably, because of the town’s previous consent to the entry,

A hearing was had upon the original charge, at which the contestant -
also introduced evidence in support of the charge made in his rejected
amendment, but the local officers decided in favor of the defendant
and recommended the dismissal of the contest. Febraary 13, 1896, the
contestant Heywood waived his right of appeal, and FFebruavy 15, 1896,
George H. Barbour made application to intervene and appeal. The
application alleges that the company procured Heywood to waive his
right of appeal; that Barbour is a party in interest having purchased
one of the Castle lots from the ecompany prior to 1894; that the Wilson
entry is frandulent becanse made for the benefit of the Castle Land
Company, and that Barbour does not wish any after-acquired title
~which the company may procure. '

Your office denied said application, and also the right of B'u"bour to
appeal, whereupon he invoked the supervisory authority vested in the
Secretary of the Interior, and on July 1, 1896, procured an order direct-
ing your office ‘“to certify the record and proceedings in the case to
this Department for counsideration and such action as may be found
nece«aly aud proper.” (93 L. D., 12,

In the decision under review, the Department held that the VaJhdlty
of Wilson’s entry was not affected by the fact that it was made for the
benefit of another, because being a soldiers’ additional homestead, the
right was assigpable either before or after entry, citing Webster .-
Luther (163 U. 8., 331). That decision also held that the amendment

of section 2289, of the Revised Statutes, by the act of March 3, 1891

(26 Stat., 1095), did not remove the inhibition theretofore contained in
sections 2258 and 2289 of the Revised Statutes against homestead
entry of public lands included within the limits of an incorporated
town, and that if, at the date of Wilson’s entry the land covered
thereby was in an ineorporated town, the entry was invalid because
the land was not “ unappropriated public land” within the meaning of
the homestead law. That decision made no reference to the aet of
March 3, 1877 (19 Stat., 392), hereinafter mentioned. = :

The motion for review alleges error in these rulings and in permitting
Barbour to be heard to defeat the company in its effort to.make good .
the title and covenants of warranty under and through which he claims
to be interested in the controversy.
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Section 2258 of the Revised Statutes, before its repeal, declared:

The following eclasses of lands, unless. otherwise specially provided fo1 by law,
shall not . be subject to the rights of preemption, to wit:

First. Lands included in any reservation by any treatby, LLW, or proclamation of
the President, for any purpose. :

Second: Lands included within the limits of any incorporated town, or selected
as the site of a city or town.

- Third. Lands actually settled and oceupled for purpeses of trade and busmess,
and not for agriculture. ]

Fourth. Lands on which are SItua_ted any known salines or mines.

Section 2289, prior to its amendment, declared:

Every person who is the head of a family, or who has arrived at the age of twenty-"
one years, and is a citizen of the United States, or who has filed his declaration of
intention to become such, as required by the naturalization laws, shall be entitled
to enter one quarter section or a less quantity of unappropriated publie lands, upon
which such person may have filed a preemption claim, or which may, at the time
the application is made, be subject to preemption at one dollar and twenty-five
cents per acre; or eighty acres or less of such unappropriated lands at two dollars
and fifty cents per acre, to be located in a body, in conformity to the legal subdi--
visions of the public lands, and: after the same have been surveyed. And every
person owning and residing upon land may, under the provisions of this section,
enter other land lying contiguous to hisland, which shail not, with the land so
already owned and occupied, exceed in the aggregate one hundred. and sixty acres.

By the provisions of this section the same classes of land which were
excepted {rom preemption were excepted from homestead entry.

The act of March 3, 1891, supra, in section 4 repealed the preemption
law, of which section 2258 was a p'u“t and in section 5, amended sec-
tion 2289 so as to read:

Every person who is the head of a family, or who has arrived at the age of twenty-
--one: years, and is a citizen of the United States, or who has filed his declaration of
intention to become such, as reéquired by the naturalization laws, shall be entitled
to enter one quarter section, or aless quantity, of unappropriated public lands,; to
be located in a body in eonfoumty to the legal subdivisions of the publie lands,
but no person who is the proprietor of ‘more than one hundred and sixty acres of
land in any State or Territory shall acquire any right nunder the homestead law.’
And-every person -owning and residing on land may, under the provisions of this
section, enter other land lying contiguous to his land, which shall not, with the
land so-already owned and occupied, exceed in the aggregate one hundred and smty
acres.

In the original sectwn the lands subject to homestead entry were
described as “unappropriated public lands . . . . subject to pre-
emption,” while in the amended law they are described as ‘“unappro-
priated public lands,” the words “subject to preemption” being stricken -
out or repealed.  When these words were stricken out or repealed
. the statute stood, and was to be construed, as if they had never been
inserted therein. Whatever effect or meaning was given to the section
by their presence was withdrawn by their repeal.  Prior to the amend-
ment it was necessary to examine the  preemption law to determine
what lands were subject to homestead entry, but since the amendment
that question is to be determined without reference to the preemption
law. :
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~ The repeal of the pre-emption law did not in itself necessitate any

- change in the homestead statute, and the expression to the contrary in
the decision under review is not sustained by authority. While by its
repeal the pre-emption law ceased to have any force as a separate or
independent law, yet it had been made a part of the homestead statute

“in so far as it furnished an interpretation of the words ¢ subject to pre-
‘emption ” in the latter, and in that respect it was not repealed.” Suther-
land’s Statutory Construction, Sec. 257. Endlich’s Interpretation of
Statutes, Sec. 492, Maxwell’s Interpretation of Statutes,p.31. Clarke

" », Bradlaugh, L. R. 8 Q. B. Div., 63,69, In re Commissioners of Lunatic
-Asylums, 8 Irish Rep., Eq. seues, 366 Spring Valley, etc., Co. v. San
Francisco, 22 Cal. 434.. Wood ». Hustis, 17 Wis., 416, Slkav Chicago,
ete., Ry. Co., 21 Wis,, 370. Schwenke ¢ al. ». Umon Depot ete., Co.,
7 0010 512,

The only limitation placed upon the charactel of lands Subject to
homestead entry by section 2289, since the amendment of March 3 :
1891, is that they shall be unappropriavted public lands.)” Were the
lands embraced in this soldiers’ additional entry of that character?
That they were public lands of the United States is not questioned.
While geographically within the boundaries of an incorporated town
they were not settled upon or occupied but were vacant and unoccupled
Were they appropriated by law; and if so, by what law?

That the authority of the United States over the disposition of the
publie domain is paramount is established. . The second paragraph of .
section 3 of Article IV of the Constitution provides that “The Con-
gress shall have power to dispose of and make all needful rules and
regulations respecting the terrltory or other property belongmg to the
United States.”

*.In M’Culioch », Maryland, 4Wheaton, 316 406, Chief Justlce Mar-
shall delivering the opinion of the court, said:

The government of the United States, then, though limited in its powers, is
supreme; and its laws, when made in pursuance of the Constitution, form' the
supreme law of the land; ‘a,nythmg in the Constitution or laws of any State, to the'
contrary, nonwﬂ;hstan chn g’

In Wileox ». Jackson, 13 Peters, 498, 517, the court S"ud

We hold the true principle to be this, that, whenever the question in any court,
state or federal, is whether a title $o land, which had once been the property of the
United States, has passed, that questlon must be resolved by the l‘LWS of the United
States.

In United States ». Gratiot, 14 Peters, 526, 537, mvolvmg the power
of Congress to dispose of the publiclands, uuder sald pI‘OVISlOIl of the
Constltutlon, the supreme court said: :

The term territory, as here used, is merely descriptive of one kind of property,
and is equivalent to the word lands. And Congress Lias the same power over it as
over any other property belonging to the United States, and this power is vested in
Congress without limitation, ahd has been cons1dered the ioundatwn upon which
the territorial governments rest.

12781—vor 28 5
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In Gibson ». Chouteau, 13 Wall 92, 99, Mr. Justice Field, speaking
for the court, said:—

With rebpect to the publlc domain, the Constitution vests in Congress the power
of disposition and of making-all needful rules and regulations. That power is sub-
ject o 1o limitations. Cougress has the absolute right to prescribe the times, the °
conditions, and the mode of transferring this property, or any part of it, and to des-
jgnate the persons to whom the transfer shall be made.  No state legislation can
interfere with this right or embarrass its exercise.

1t is apparent from these citations that no State law incorporating a
town can, of itself, appropriate any public lands of the United States
“and thereby withdraw or except them from disposition under the home-
stead law, or other laws of the United States. If such appropriation
* exists it is solely because a law of the United States so declares. Is
there such alaw? '

The act of May 23, 1844 (5 Stat., 657 ), autnorx/ed the corporate
authorities of a town, or, if not 1ncorporated, the judge of the county
- court, to enter at the minimum price, public lands “settled upon and
occupied as a townsite.” The enfry was to be in-trust for the several
use and benefit of the occupants-according to their respective interests
and was required to be made prior to the commencement of the public
sale of the body of land which included such townsite, otherwise the
‘same would be sold at public auction like other lands. While the occu-
pants were thus given a preference right of entry at the minimum price,
that right was required to be exercised before the public sale, so that,
if the land was not taken by the occupants the governmentmightobtain
for its treasury such price as the lands would command at publi¢ aue-
tion. This act applied to lands ¢ settled upon and occupied as a town-
site,” whether within an incorporated town or mot. Settlement and
occupancy, and not incorporation, determlned the application of the
statute. It did vot attempt to deal with or appropriate vacant and
unoecupied lands, no matter where located. This was the only town-
site law in existence when the homestead statute was enacted permit-
ting homestead entry of “unappropriated. public lands . . .. subject
‘to pre-emption.” Vacant and unoccupied . publie l&nds even though
located within the boundaries of an incorporated town were at that
time “unappropriated,” but they were not ““subject to pre-emption?”
because of the express exception from the operation of the pre-emption
law of “lands included within the limits of any incorporated town.” - .

The act.of March 3, 1863 (12 Stat., 764, Rev. Stat., Secs. 2380-2381),
authorized the Pres1dent “to reserve from the public lands, whether
- surveyed or unsurveyed, townsites on the shores of harbors, at the
junction of rivers, important portages, or any natural or prospective -
centers of ‘population,” and provided for surveying such townsites into
lots and - appraising and selling the same. The reservation of a town-
site by the President in pursuanece of this act, would, undoubtedly,
constitute an appropriation of the lands therein for townsite purposes,
but the tract here involved was never so reserved nor was its reser-
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vation ever requested, hence no appropriation of it can be predicated
upon this statute.

The act of July 1, 1864 (13 Stat 343 Rev. Stat., secs. 2382—2384)
repealed the act of May 23, 1844, supm, and authorized tracts of public
land not exceeding six hundred and forty acres to be disposed of as
townsites ¢ in any case in which parties have already founded, or may
Thereafter desire to found, a eity or town on the public lands.” - The,act
required a plat of the towns1te to be filed with the recorder of the
county and a verified transeript thereof to be transmitted to the Gen-
eral-Land Office and a similar map to be filed in the local land office.
The President was then authorized to cause the lots embraced therein
to be offered at public sale to the highest bidder, the lots not disposed
- of at public sale to become subject to private entry. No attempt has
been inade to bring the lands here in question within the provisions of
this. act. Neither a plat thereof nor a transcript of a plat has ever
been filed in either the local land office or in the General Land Office.
This act also requires that proof be made showing ‘“‘the extent and
“character of the improvements” and ¢ that such city or town has been
established in good faith.,” There were no improvements upon the tract
here in question, no city or town was actually founded or established
thereon and no one has applied to the Land Department for permission

to found a city or town thereon or to have the tract disposed of as a
townsite. This statute makes no reference to incorporaiion and oper-
ates independently of that fact. _
' The act of March 2 1867, (14 Stat., 541; Rev. Stat., secs. 2387—"393)
is. quite similar to the repealed act of May 23, 1844 supo a, and author-
izes the corporate authorities of a town, or, if not incorporated, the -
judge of the county court, to enter ab the minimum price, public.lands
“gettled upon and occupled as a townsite.” Hele, again, settlement
and occupancy, and not incorporation, determine the application of the
~ statute. The guantity of land subject to entry under this act is scaled -
according to the mumber of inhabitants, the maximum quantity béing
2560 acres, but vacant and unoccupied lands are not within lts ‘opera-
tion, no matter where located. _

From what has been said, it seems clear that none of these townsite
laws has the effect.of appropriating for townsite purposes, or of with-
. holding from other disposition, vacant and unoccupied public land
merely because it happens to be within the artificial limits of an incor-
porated town.

It remains to consider the purpose and effect of the. act of March 3,
- 1877 (19 Stat., 392).% Ab the time of its passage ‘“lands included

*AcT OF MARCH 8, 1877,

Be it enacled by the Senate and House of Represeniaiives of the United States of America
in Congress assembled;, That the existence or incorporation of any town upon the pub-
lic 1ands of the United States shall not be held to exelude from pre-emption or home-
stead entry a greater quantity than twenty-five hundred and sixty acres of land, or . -
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within the limits of any incorporated town?” were absolutely excepted
- and excluded from the operation of the pre-emption and homestead
laws by sections 2258 and 2289 of the Revised Statutes. Originally it
was not the purpose of this exception and exclusion toreserve for town-
site ‘purposes lands so situated, but only to reserve them from pre-
emption and homestead entry. The reason for this was that the gov-
ernment desired by the sale of these lands at public auction to obtain
for its treasury the advantage of their appreciation in value incident
to their proximity to centers of population and trade. Root v. Shields
(1 Woolworth, 340; 20 Fed. Cas., 1160.) When, later on, the practice

the maximum area which may be entered as a townsite under existing laws, unless
the entire tract claimed or incorporated as such townsite shall, including and in
excess of the area above specified, be actually settled upon, inhabited, improved, and
used for business and municipal purposes,

Sec. 2. That where entries have been heretofore allowed upon lands afterward
-ascertained to ha_,ve been embraced in the corporate limits of any town, but which
entries are or shall be shown, to the satisfaction of the Commissioner of the General
Land Office, to include only vacant unoccupied lands of the United States, not set-
tled upon or used for municipal purposes, nor devoted toany public use of such town,
said entries, if regular in all respects, are hereby confirmed and may be carried into
patent: Provided, That this confirmation shall not operate to restrict the entry of
any townsite to a smaller area than the maximum quantity of land which, by reason
of present population, it may be entitled to enter under section twenty-three hun-
dred and eighty-nine of the Revised Statutes.

.Sec. 3. That whenever the corporate limits of any town upon the public domam
are shown or alleged to include lands in excess of the maximum area specified in
section one of this act, the Commissioner of the General Land Office may require the
authorities of such town, and it shall be.lawful for them, to elect what portion of
said lands, in compact form and embracing the actual site of the municipal oceupa-
tion and improvement, shall e withheld from pre-emption and homestead entry;
and thereafter the residue of such lands shall be open to disposal under the home-
stead and pre-emption Iaws. And uwpon default of said town authorities to make
sueh selection within sixty days after notification by the Commissioner, he may
direct testimony respecting the actual location and extent of said improvements, to
be taken Ly the register and receiver of the distriet in which such town may be sit-
‘uated; and, upon receipt of the same, he may determine and set off the proper site
according to section one of this act, and declare the remaining lands open to settle-
ment and entry under the homestead and pre-emption laws; and it shall be the duty
of the secretary of each.of the Territories of the United States to furnish the sur-
veyor-general of the Territory for the use of the United States-a copy duly certified
" of every -act of the legislature of the Territory incorporating any eity.or town, the
same to be forwarded by such.secretary to the surveyor-general within one month
from date of its approval.

Sec. 4, Tt shall be lawful for any town which. has made, or may hereafter make
entry-of less than the maximum quantity of land named in section twenty-three
hundred-and eighty-nine of the Revised Statutes to make such additional entl‘y; or
-entries, of contiguous tracts, which may be oceupied.: for town purposes’as when
added to the entry or entries therefore [theretofore] made will not exceedZtwenty-
five hundred and sixty acres: Provided, That such additional entry shall not together
with all prior entries be in excess of the area to which the town may be entitled at
date of the additional entry by virtue of its popula,tlon as prescnbed in said sectlon
twenty-three hundred and eighty-nine.

Approved, March 3, 1877.
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of selling public lands at auction was substantially abandoned, the
effect of this exception and exclusion was that lands within the limits
of an incorporated town counld be disposed of, omitting mention of some
minor exceptions only under the townsite laws, and for that reason they
camme to be generally considered as reserved for townsite purposes,

although that was not the primary purpose of the law. '

The extent of the incorporated limits of a city or town not being pre-
-seribed by the laws of Congress but by State and Territorial laws
(Root ». Shields, supra) the artificial boundaries of incorporated towns
frequently departed from the lines of settlement and occupancy and

~included tracts of vacant and unoccupied land which greatly exceeded
in area the gquantity susceptible of entry under towunsite laws. Thus,
under the exception and. exclusion'made by sections 2258 and 2289 all
public lands within the limits of an'incorporated town iu excess of the
quantity susceptible of entry under townsite laws, came to be practl
cally withheld from all disposition.

- It was to correct this situation that the act of March 3, 1877 (19 Stat.,
392), entitled ““An act respecting the limits of reservations for towns1tes :
upen the public domain” was passed. It presupposes or assumes the
existence of another statute reserving from pre-emnption and homestead
entry all lands within the limits of ‘ai incorporated town, but contains
within itself sufficient to give it full operation and effect independently
of the existence or repeal of the statute whose existence is so assumed.

Giving due consideration to all of its provisions, so far as applicable

“to a case like this, this act may .be summarized as follows:

1. It reserves from pre-emption and homestead entry the maximum
quantity of public land within the limits of an incorporated town which
is susceptible of entry by such town under the townsite laws.

2. When within the limits of an incorporated town there are included
‘more public lands than the maximum quantity susceptible of entry by
such town, it provides for identifying the lauds reserved and for sub-
jeeting to. the pre-emption and homestead laws all lands in excess of -
the qua,ntﬂ;y 0 reserved. : '
. 1t authorizes a town which has made entr y of less than the maxi-
mum quantity to make additional entries of contigunous tracts occupied
for townsite purposes, the aggregate of all entries not to exceed the
quantity of land which the existing population of the town entitles it -
to enter according to the scale prescribed by section 2389 of the Revised
Statutes (act of March 2, 1867, supra,), and not to exceed the maxin_lum
quantity of 2560 acres,

4. The quantity of land so reserved from pre- emptlon and homestead.
entry is not merely the area which the existing population of the town
entitles it to enter, but the maximum area of 2560 acres, less that
embraced in prior eutries, if there have been any; in other words, the
reservation is not confined to the present needs of the town, but in
anticipation of its future growth, includes the total area which the town
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may yet enter, without going beyond the maximum hmlt prescribed by'
the townsite laws.

‘Whether the land so reserved is thereby appropnated for towns1te
purposes so as to withdraw and withhold it from all other disposition

-under the public land laws, or whether under the terms of the statute
the appropriation is operative only against the pre-emption and home-
stead laws, it is not now necessary to inquire.

At the time of Wilson’s soldiers’ additional homestead ently the cor-
porate limits of the town of Castle embraced the land here in contro-
versy and other contiguous land theretofore entered under the townsite
laws, all of which was less than 2560 acres in arvea. Thus, while the
land here in controversy was then vacant and unoceupied and therefore

" not subject to entry under the townsite laws, it was so sitnated that it -

would probably become subject to such entry in the event of the future
growth of the town, and was therefore clearly reserved under the act of
March 83,1877, The entire area included within the boundaries of the
incorporated town being less than 2560 acres, and this land being con-
tignous to the land theretofore entered, its identification as reserved
land was fully accomplished by the statute. It follows that at the time -
‘of Wilson’s entry, January 22, 1895, the land included therein was not
‘“unappropriated 7 within the meaning of section 2289 as amended, and
th&u the allowance of the entry was improper.

In September, 1895, on account of a falling off in its populatlon the
town of Castle was dlsmcmpm ated under the laws of the State, and
thus the obstacle in the way of the entry was removed; in other words,
while the land was not subjectto homestead entry when Wilson’s entry
was allowed, it became subject to homestead entry soon thereafter, and
is so now. - ‘

In the administration of the public land laws it is uniformly and
wisely held that an entry of land held in reservation or for other reason
not subject to entry, made and maintained in good faith under color or
claim of right will, if the land has since become subject to that class or
character of ently, be permltted to remain intact as having attached
when the land became subject to entry, if thele be no adverse clalm. '
(Richard Griffin, 11 L. D., 231; Thunie ». St. Paul, Minneapolis and
Manitoba Ry. Co., 14 L. D., 545 J ohn W. Imes, 15 L. D., 546; Settoon
». Tschirn, 19 L. D 1; James WI Dewar, 19 L. D., 575; Oscar Sassin,
20 L. D., 12).

The facts of this case bring it clear]y within this rule. If Wilson’s -
entry were canceled he or his assignees counld immediately make another
entry of the same land in the exercise of his soldiers’ additional right.
It would not accord with the spirit in which the government’s business
should be transacted to require this course to be followed when the
same result can be attained by more direct and reasonable means,

Without now undertaking to determine for all cases who is an adverse
claimant within the meaning of the cases last cited, it is certain that
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_ Barbour does not occupy that status. He does not claim to have
initiated or acquired, and does not:seek to initiate or acquire, any right
to the land in opposition to that entry, but confesses that his interest
in the land is one the preservation and protection of which depends .
upon the Wilson entry being successfully carried to patent. Indeed
the attitude in which Barbour comes before the land department is that
of a vendee inviting the government to aid him in defeating his vend-.
or’s title. . He was accorded an opportunity of showing that tlie entry
should not be passed to patent and has failed in the undertaking, but
there was nothing in this which made him an adverse ¢laimant. :

The decision under review is recalled, and the case is remanded to

" your office with instructions to pass the entry to patent. :

v INDIAN LANDS—ALLOTMENT—«LAW OF DESCENT.
" HEIRS OF GEORGE B, VAN ARSDALE.

In determining rights of inheritance under an allotment to & citizen Pottawatomie of

- land in'Oklahoma the law of descent in force in said Territory must govern; and

under said law, where the widow of an allottee dies all of her ehildren, or their
representatives, hﬁ.ve a sliare in the interest held by the widow, .

Ass@stcmt Attorne y-General Van ])emmter to the Secretary of the Interior
January 30, 1899, (W.C. P

I am in receipt, by your reference, with request for an opinion, of the
letter of the Commissioner of Indian Affairs, dated December 29, 1898,
and accompanying papers, relating-to the question of the present.own-
ership of lands allotted to George B. Van Arsdale, a Citizen Pottawat- -
omie Indian, now deceased.

-This question arose upon the presentation for approval of a deed in
which the grantors were described as  Nellie Finley, nee Van Arsdale,
sole heir at law of Gieorge B. Van Arsdale, Pottawatomie allottee No,
562, and of Josette Van Arsdale, his widow, and Jobhn B. Finley, hus-
band of said Nellie Finley,” and purporting to convey the land fmmelly
allotted to said Géorge B. Van Avrsdale.

Tt seems from the papers submitted that this land, situated in Okla-

- homa, was allotted to said ‘Van Arsdale, that he died in June, 1892,
leaving Josette, his widow, and Nellie Finley, his daughter, as his sole
heirs, that the widow died in July, 1893, leaving said Nellie Finley. her
daughter by the marriage with Van Arsdale, and several other chil-
dren, the fruits of a former marriage with one Trapp, as her heirs. - -

The Commissioner of Indian Affairs expresses the opinion that under -
the laws of Oklahoma the land upon the death of Vau Arsdale went
in equal parts to his widow and. child, and that upon the widow’s
death her interest descended to all her children equally; but sincethe
attorney for Nellie Finley, disputes the right of the children of the for-
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" mer marriage to any interest in said land, the Commissioner submits
the matter, saying:

As . .. . proposes to appeal the case, I respectfully transmit the papers for your
consideration of the question of heirship, which is the only question presented for
your consideration and decision.

There is no argument among the papers against the Commissioner’s

. position, nor is there any appearance here in behalf of Nellie Finley.

The act of February 8, 1887 (24 Stat., 388), under which this allot--
ment was made, prowdes.

That the law of descent and partition in force in the State or Territory where such
lands are situate shall apply thereto after patents therefor have heen executed and
delivered, except as herein otherwise provided, - :

There is nothing in the act to take this land out of the general rule,
and therefore the laws of Oklahoma as to descent and partition apply.

The law of Oklahoma relating to succession (Chap. 86, Art. 4, Sec. 3)
provides that the estate of one who dies mtestate shall be succeeded to
and distributed:

" Tirst. If the decedent leave a surviving husband or wife, and on]y one child, or -
the lawful issue of one child, in equal shares o the surviving husband, or wife and
chlld or issue of such child.

Under this law the mterest of Van Arsdale in. this Iand went to
Josette, his widow, and Nellie, his.only child, in equal shares,

This section further provides:

If the decedent leave no surviving husband or wife, but leaves issue, the whole
estate goes to such issue, and if sucl issue consists of more-than one. ¢hild living, or
one child living and the lawful issue of orie or more deceased children, then the -

“estate goes in equal shares to the children living or to the child living, and the issue
of the deceased child or children by Tight of representation. ’

Josette Van Arsdale left Nellie Finley, her daughter, also several
children and issue of deceased children by a former marriage. Under
the law, her estate, which included a half interest in the land in question,
went to her children and the representatives of her deceased children.

The. Commissioner of Indian . Affairs states that section 12 of-said
article 4, chapter 86, of the Oklahoma statutes, is cited in support of
the claﬂm that Nellie leey 18 the sole owner of this land. -Said sec-
tion reads as follows: o

" Kindred of the half Dlood inherit equally with those of the whole blood in the
same degree, unless the inheritance come to the intestate by descent; devise or gift
.of some: one of his ancestors, in which case all those who are not of the blood of
such ancestors must be excluded from such inheritance. )

I agrée with the Commissioner of Indian Affairs that this section
has no bearing on this case. All the children of the decedent, Mrs.

-Van Arsdale, are equally of her blood.

‘The law as above quoted governing this case is so clear and explicit
as not to.be in need of construction to-ascertain its meaning, nor is
argument necessary to demonstrate the apphcablhty of thelaw tothe
G&SG.
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I concur in the opinion expressed by the Commissioner of Indian
A ffairs that Nellie Finley is not the sole owner of this land and that
all the children, or their representatives, of Josetfe Van Arsdale, have
. a share in the half interest in said land which went to her upon the
death of the allottee.
Approved, January 30, 1899, -
THoS. RYAN, Acting Secretary.

APPLICATION TO ENTER—ADVERSE CLAIM .
LUNSFORD v. NABORS.

An application to enter irregular in form, and returned to the applicant for correc-
tion, protects him as against intervening adverse claims.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D) ' February 1, 1899. (C. J.G.)

This is an appeal by Jamcs B. Nabors ﬁom your ofﬁce decision of
May 29, 1897, reversing the decision of the local office and holding his
homestead entry for the S% of the SE% of Sec. 6, T.20 S, R.3 W,,
Montgomery land district, Alabama, subject to the right of William G,
Lunsford to make homestead entry of said land. _

Tt appears that on January 27, 1896, Nabors went before the clerk of
the court of Jefferson county, Alabama, and made homestead affidavit
and application for the land described, at the same time paying the
proper -fee and commissions. These papers, with the fee and commis- -
‘sions, were duly transmitted to the local office, and were received there
January 28, 1896, The same day the local office returned to Nabors
his homestead application, in order that he might remedy his failure
- to show that he was within the provisions of the act of May 26, 1890
(26 Stat., 221), amending section 22094 of the Revised Statutes, which
provides under what circumstances applications may be prepared
remote from the local office. The perfected application was received -
in the local office February 4, 1896, was placed of record, and duplicate
receipt issued to Nabors, :

In the meantime, to wit, January 30, 1896, William G. Lunsford
established residence on the land in question by moving into a cabin
built thereon by a. prior settler. - At that time Lunsford found a notice,
signed by Nabors, tacked on the door of the eabin, warning trespassers
to keep off.

"~ February 3, 1896, Lunsford applied to make homestead entl y.-of this
land which was rejected for confliet with the prior application of
Nabors; and on March 9, 1896, he filed affidavit of contest against the
entry of Nabors, allegmg that he eqtabhshed resuienee on the land
prior to said entry. ’

Testimony was taken before W, H. Hunter, U S. Commissioner at
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Birmingham, both parties being present with their counsel. The local
office rendered decision in favor of Nabors, it being held that Luns-
ford’s allegation had not been sustained, and that Nabors was the first
legal applicant. Upon appeal your office reversed this decision. :

The evidence is conflicting as to the time the trespass notice, found
by Lunsford when he moved on the land, was placed there by Nabors;
the former swearing that it was there in October, 1895, while the latter
and several of his witnesses testify that it was not posbed until Jan-
nary 28, 1896. . The evidence is conclusive, however, that said notice
was there and observed by Lunsford on January 30, 1896,

Your office held that the posting of the notice by Nabors was not an
act of settlement, and in this the Department concurs. It was held in
the case of Henline ». Ginder, 24 L. D., 476, that the rule recognizing
slight acts of settlement in the presence of an adverse claim is limited
to parties making the race for Oklahoma lands, and is not applicable
to the ordinary case of a party who claims priority of settlement. The
claim of Nabors is thus made to depend upon his application to enter.
Upon this point your office held that said application ¢ was not lawful
and. valid until it was received complete on February 4, 1896, and his
rights must date from this time”; citing in support thereof the case of
Davis v. Fraser, 21 L. D., 294.

In the case of Walk 1; Beaty, 26 L. D., 54, it was held (syllabus) '

The failure to file a ‘‘non-sooner” atidavit, Wlth a soldier’s declaratory statemient,
may-be subsequently remedied, even though an intervening adverse claim to the
land may be asserted. .
© That case cited and distinguished the case of Lawson H. Lemmons,
19 1. D., 37, the syllabus of which is: : : :

An application for pullic land should be rejected - if defective when presented;
and the right of the applicant, in such case, to thereafter perfect his application
can not be recognized in the presence of an intervening adverse claim. )

The Lemons case, however, was overruled by-that of Neff ». Snider,
26 L. D., 389, the syllabus of which is: '
An application to enter suspended ou account of defects thersin, with notice of _

such action to the applicant, operates to reserve the land from other disposition
until final action thereon. ]

In the case of ‘\chormmk v, l 1rclay, 21 L. D., 60, it was held (syl-
labus): ‘ '

‘Where an application to enter is found lrregular in form, and is returned to the
applicant for correction, it should be regarded: by the local office as pending for a
Teasonable time, and excluding, during said . period, other applications for the land.

See also the case of Smith ». United States, 16 L. D., 352, wherein
an application to make homestead entry, returned to the applicant
because it did not show why it was made before the clerk of the dis-
trict court instead of at the local office, as in the case under considera-
tion, was held tobe a pendmg application and to protect ‘ohe rights of
the apphcant :
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With respéct to the case of Davis . Fraser, supre, upon which your
office relies, it is not comnsidered as conclusive of the case under con-
sideration, for- the reason that there is not & parallel state of facts in
the two cases. In that ease it was held that ¢“a homestead application
- prepared before a clerk of court, or other officer remote from the local

office, takes effect only when filed in the proper land office.” This

ruling is applicable to and controlling in the case at bar. The facts in
the case cited, however, are that the homestead application prepared
before the clerk of court was not actually filed in the local office until
an entry had intervened, although said application was executed the
day before the entry was made. It was accordingly held that such
application did not become a finished act before the filing of it; and as
this was subsequent to the entry the application'was therefore too late.
It was also held that ‘“homestead applications and affidavits made
before a United States commissioner, or the clerk of a State court, are
not lawitul and valid, unless they show that the applicant ‘is prevented’
by reason of distance, bodily infirmity, or other good cause, from per-
sonal attendance at the district land office.” But this can not properly
be coustrued to mean that an application erroneous in form, returned
for correction, does not operate to reserve the land from other disposi-
tion until final action thereon, or that a homestead application must be
‘ecomplete in every particular when first presented in order to so reserve
the land. In the case at bar the application of Nabors was filed in the
local office prior to Lunsford’s settlement.or application to enter.

_Therefore the question in this ease, as distinguished from the one cited, -
is, whether the application of Nabors, being incomplete when filed and
returned to him for correction, was a pending application and protected
his rights against the subsequent claims of Lunsford.

Under the decisions cited herein the Department is of opinion that
the omission of Nabors to file the affidavit referred to was properly
curable upon notice to him; and that wheén cured, as was done, 1t took
effect by relation as of the date filed. :

Your office decision is hereby reversed, and the entry of Nabors will -
rémain intact subject to compliance with law, :

RATLROAD GRANT—LAND EXCEPTED'—PRE-EMPTION FILING.
UnioN Pacirio Ry, Co. v. FISHER.

The preferred right of purchase secured by a pre-emption filing on “offered” land

- “terminates with the expiration of the statutory.period for the submission of
final proof and making payment, and, if within that period such filing is not
carried to entry, it is not after such time even an appatrent record claim to the
land, for the same record that gives notice of the filing, gives like notice of its
termination. Such expired filing is of no advantage to the claimant which a
formal cancellation would withdraw, and no obstacle to the disposition’ of the
land which such a cancellation would remove.
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By the terms of section 3, of the act of July 1,1862, making a grant of lands to the
Union Pacific Ry. Co. all lands, ‘“sold, reserved or otherwise disposed of by the
United States,” or ‘‘to which a pre-emption or homestead claim may .. ..~
have attached at the time the line of said road is definitely fixed,” were excepted
from said grant; and by section 4, of the amendatory act of July 2, 1864, it was
‘prov1ded that said grant should not defeat or impair any ‘pre-emption, home-
stead . . . . or other lawful claim;” and it is held that an expired pre-emption
filing upon “offered ” land is not an existing or subsisting claim upon the records
of the local office, and does not constitute a pre-emption, or other lawful clair,
within the meaning of the excepting clauses in said grant.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D.) February 1, 1899.

The Union Pacific Railway Company has appealed from your office
decision of May 15,1897, holding that the preemption filing of Almon
Benton excepted the NW. 1 of the NE. £ Sec. 13,1. 7 3., R. 11 E., Topeka
land district, Kansas, from the grant made by the act of July 1,1862
(12 Stat., 489) and the amendment thereto of July 2, 1864 (13 Stat., 356).

This tract is within the limits of that grant and the line of road oppo-
site thereto was definitely fixed by the map of definite location filed
January 1151866,

The land was offered for sale under procl ama’mon No. 636, dated March
22,1859, under which a sale of public lands commencing September 19,
1859, was held at the Kickapoo land office. While offered for sale the
tract was not sold, and thereupon took the status of offered land. -

Aungust 5, 1862, Almon Benton filed preemption declaratory state-
ment embracing said tract, in which July 21, 1862, was given as the
date of his settlement, but the filing was never perfected into an entry.
At the date of thie definite Jocation of the hne of road, this filing had
not been formally canceled upon the records of the local office and for-
that reason it is held in your office decision that theland covered by
the filing was excepted from the graut.

The railroad company listed the tract for patent undel its gr ant June
21, 1881; but notwithstanding this listing the local officers, without
notice to the company, permitted Frank F. Fisher to make homestedd
entry of the tract Octobe1 7, 1896, and this enfry is sustained by your
‘office decision,

‘What was the status of Benton’s preempmon ﬁlmg at the date of the
definite location of the line of road? Was it at that time an existing
preemption claim, within the meaning of the granting acts? If it was,
the land embraced therein was excepted from the grant.

By the terms of section three of the granting act there were excepted
from the grant all mineral:lands and all lands ¢ sold, reserved or other-
. wise disposed of by the United States” or “to which a preemption or -
- homestead elaim may . . have attached, at the time the line of said
road is definitely fixed, ” fl/ﬂd. by section four of the amendat01y act it
was prouded : :
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And anylands granted by this ach, or the act to which this is an amendmenf, shall
not defeat or impair any pre-emption, homestead, swamp land or other lawful ¢laim,
nor include any government reservation or mineral lands, or the improvements of
any bomc fide settler, on any lands returned and denominated as mineral lands.

The main contention of appellant is that the tract was offered land
at the time of the filing thereon by Benton and that the filing had, by
operation of law, wholly expired and become altogether inoperative
_ before the definite location of the line of road and was therefore as
completely extinguished as if formnally canceled.

It becomes necessary to inquire what were “offered” lands and to
ascertain the effect and status of a pre-emption filing thereon.

‘Originally the controlling purpose in disposing of the public lands
was the obtaining of public reveune. Under the proclamation of the
President and after appropriate public notice the lands were offered at
public sale to the highest bidder, the minimum price being one dollar
and twenty-five cents per acre, and if when so offered a tract remained
unsold it became subject to private sale under section 3 of the act of
April 24, 1820 (3 Stat., 566—R. S., Sec. 2357), which provided : '

And all the publie lands which shall have been offered at public sale before the
first day of July next, and which shall then remain unsold, as well as the lands that
shall thereafter be offered at public sale, according to law, and remain unsold at the
close of such public sales, shall be subject to be sold at private sale, by entry at the
land office, at one dollar and twenty-five cents an acre, to e pald at the time of
making such entry as aforesaid.

As a result of this system of publie and private sales, the public
lands came to be spoken of as ‘‘unoffered” lands, meaning those which
had not yet been exposed to public sale, and “offered” lands, meaning
those which had been exposed to public sale but remained unsold. The
latter, but not the former, were subject to private sale or entry at the
minimum price. - It will not be necessary to here refer to a classof
lands the status of which has been atfected by a change in the price
thereof as shown in the case of Eldred ». Sexton (19 Wall., 189). =

The preemption act of September 4, 1841 (5 Stat., 453; Secs. 10-15),
gave a preferred right to purchase or enter, at the minimum price, not
exceeding one hundred and sixty acres, or a quarter section, of public
land to one who should make a personal seftlement thereupon, inhabit
and improve the same, and exect a dwelling-house thereon. This pre-
ferred right extended equally to unoffered and offered lands, except
that by section 14 it was provided respecting unoffered lands:

That this act shall not delay the sale of any of the public lands of the United
States beyond the time which has been, or may be, appointed by the proclamation
of the President, nor shall the provisions of this act e available to any person or

persons who shall fail to make the proof and payment, and file the affidavit required
. before the day appointed for the commencement of the sales as aforesaid.

and by section 15 it was provided respeeting offered lands:

- That whenever any persou has settled or shall settle and " improve a tract of land,
subject at the time of settlement to private entry, and shall intend to purchase the
same under the provisions of this act, such person shall in the first case, within
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three months afier the passage of the same, and in the last within thirty days next
after the date of such setflement, file with the register of the proper district a
written statement, deseribing the land settled upon,-and declaring the intention
of such person to claim the same under the provisions of this act; and shall, where
such seftlement is already made, within twelve months after the passage of this
act, and where it shall hereafter be made, within the same period after the date of
such settlement, male the proof, affidavit, and payment herein required; and if he

- or she shall fail to file sueh written statement as aforesaid, or shall fail to make such
affidavit, proof, and payment, within the twelve months aforesaid, the tract of land
so settled and improved shall be subject to the entry of any other purchaser.-

Thus the effect of the act of 1841 was that, as to unoffered lands,
the filing of a preemption declaratory statement was not required, but -
tlhie preference right of purchase was lost unless exercised by the mak-
ing of due proof and payment before the time fixed for the public sale, -
in which event the land would be offered and sold to the highest
“bidder, and if not sold would become subject to private eutry by the
first applicant, at the minimum price. As to offered lands, the prefer-
ence right was dependent upon the filing of a declaratory statement
in the loeal office within thirty days after the time of settlement and
woild be lost unless exercised by the making of due proof and pay-
ment within twelve months after the date of: settlement. -

Under the statute regulating sales of public lands, unoffered land -
could not be purchased at any price or in any manner in advance of the
quhc sale, while offered land was at all times subject to purchase by
the first applicant at a fixed price. The preemption act of 1841 gave to
one complying with the terms thereof the privilege of purchasing unof-
fered land at the same fixed price at any time before the day appointed
for the commencement of the public sale. This was the conferring of .
an entirely new privilege, but the privilege of purchasing offered lands

_ ab the fixed price was conferred by the act of April 24,1820, and existed
independently of the preemption law, so that as to them the only effect
of the act of 1841 was to give to one complying with its terms a period
‘of twelve months from the time of settlement within which to fully exer-
cise his privilege and make payment for the land. This was not the

.conferring of an entirely new privilege but ra,ther ‘the modlﬁcatlon or
enlargement of an existing one.

The act of March 3, 1843 (5 Stat., 619), supplemented the preemption
act of 1841, and by seotion 5 required that settlers upon unoffered lands
should file a declaratory statement in the local office within three months
“from' the time of settlement, in default of which the tract would be
awarded to the next settler in order.of time who should file such state-
ment and otherwise comply with the law, and section 9 referring to the
provision respecting offered land, in section 15 of the act-of 1841, to the

" effect that the tract. would be subject to the entry of any other purchaser
unless the preference right was exercised by the making of proof and
payment within twelve months after the date of settlement, provided as
follows: :

. And said act shall not be so construed as to p1eclude any person who may have
filed a notice of intention to elaim any tract of land by preemption -under said act;

from the right allowed by law to others to purchase the same by.private enti‘y
after the expiration of the vight of preemption.
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Respecting the right or privilege secured by a preemption filing, the
two acts of 1841 and 1843, taken together, made a difference between
unoffered and offered lands in that on unoffered lands the right or
privilege continued up to the commencement of the public sale when-
ever that might be, and if the filing had not then been perfected into
an entry the land was offered at the public sale and if not sold became
subject to private entry. by the first applicant, and on offered lands the
right or privilege continued for twelve months from the time of settle-
ment and if the filing had not then been perfected into an entry, the land
 was likewise subject to private entry by the first applicant, the person
who made the filing having the same right as others to thereafter pur-
chase the land by private entry. The effect, however, of a failure to
carry a preemption filing into an entry within the time prescribed by
- these acts was the same whether the filing embraced unoffered or
offered lands, that is, the right or privilege secured by the filing termi-
nated ipso facto, by .operation of law, and thereafter the person who
made the filing had no greater or different right or privilege of pur-
chasing or entering the land than was possessed by others, and had
~ no greater or different right or privilege of purchasing or entering the

land than he would have possessed if he had not made the filing, If
- at the time of the filing the land was unoffered, he could purchase at
~ the public sale by becoming the highest bidder, or if it remained
“unsold at the close of such sale he could then make private entry
thereof at the minimum price upon the same terms accorded to others,
but neither at the public sale nor in making such private entry would

his filing avail him anything whatever. So if the land was offered .

land at the time of the filing, upon the expiration of the time for carry-
ing the filing into an entry the land became subject to private entry by
the pergon who made the filing upon the same terms that it was subject
to such entry by others, but the filing would be of no advantage to
him either in the presence or absence of other applicants. This result .
~ was not dependent upon the cancellation of the filing upon the records
of the local office, nor was it the custom or practice of the land depart-
ment to make a formal cancellation of such filings. The absence of.a
formal cancellation was therefore no indication that the officers of the
land department recognized the expired filing as one thereafter to be _
prosecuted to confirmation, nor, indeed, would such recognition have -
been within the range of their authority.

That the “right of preemption,” in the instance of offered lands,
expued by operation of law with the expiration of the time for making
proof and payment, and was so regarded by Congress, is fully illns-
trated by section 9 of the act of 1843, where it is provided that one °
who may have filed a preemption declaratory statement for offered land
" under the act of 1841 shall not be excluded *from the right allowed by
law to others to purchase the same by private entry after the expzmtwn
of the mght of preemption”
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The fact that a filing had thus terminated and -that all rights and

- privileges thereunder were extinguished, was as much a matter of.
record in the local office as would he a formal entry of cancellation, so
that no inquiry into matters not shown by the records of that office was
necessary in determining the status or effect of the filing. The date
of settlement given in the declaratory statement, whether the filing

" had been perfected into an entry, whether the land was unoffered or

offered at the time of the filing, and if unoffered whether it had since

been exposed to public sale, were matters necessarily appearing upon

the records of the local office. It follows, therefore, that under the

acts of 1811 and 1843 a preemption filing whether made upon unoffered.
or offered land did not, after the expiration of the time for making
entry thereunder, -constitute even an apparent record claim to the

land. The same record which gave notice of the filing gave like notice

of its termination. The filing was thereafter of no advantage to the
claimant which a formal eancellation' would withdraw. and it was no

“obstacle to the disposition of the land which such a cancellation Would

remove.

- In Union Pacific Railway Co. v. Hartwich (26 L. D , 680), it was held -
that a preemption filing made on unoffered lands was extinguished by
operation of law, if proof and payment were not made thereunder
before the day appointed for the commencement of the public sale.
at which such land was offered, and that a formal cancellation upon the ‘
records was not necessary to put an end to the preemption right.

The case under consideration is essentially different from that of a
filing which has become subject to cancellation by the claimant’s failure -
to maintain personal settlement, his ownership of three hundred and
twenty acres of other land or his agreement to sell the land bef'ore.
entry. In such a case the claim would not be enforceable by the
claimant and would be subject to cancellation upon an ascertainment
of the facts, but in the absence of such ascertainment matters of this
character would not appear upon the records of the local office, and
would, therefore, not affect the status of the filing as an existing claim,

The status of the land at the time of the definite location of the

_ road, January 11, 1866, constitutes the criterion by which the lands to
which the company is entitled are to be determined. Van Wyek »,
Knevals (106 U. 8., 360); Kansas Pacific Ry, Co. ». Dunmeyer (113
U. 8., 629), . At that time Benton’s preemption filing made upon
offered land August 5, 1862, and based upon a settlement made July
21, 1862, had expired by operation of law, as shown by the records of
the local office, and had no more effect as a claim to the land than'if it
had never been made. ' It is not claimed that Benton’s settlement con-
tinued after the expiration of his filing and up to the time of the
definite location of the line of road, but this was not deemed material
by your office and is not deemed matenal by the Department.
Followmg the enactment of the homestead law, May 20, 1862 the
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practice of dlsposmg of pubhc ]ands at pubhc sale was gradually
abandoned, and while the authorlty for such sales remained, it came to
Dbe rarely exercised. As before shown, under the statutes then exist-
ing, one making a preemption filing upen unoffered land had until the
day appointed for the public sale within which to carry his filing into
an entry by making proof and payment, The abandonment, therefore,
of public sales resulted in giving to those who had made preemption
filings upon unoffered land, an unlimited or indeterminate time within
which to. perfect or eomplete their claims by making proof and pay-.
‘ment. To correct this situation, the act of July 15,1870 (16 Stat., 279),
and the resolution of Mareh 3,1871 (16 Stat., 601), provided that claim-
ants for unoffered lands should make. the proper proof and payment
" within thirty months after the date prescribed-for filing declaratory
statement. (See sec. 2267, R. S.) - These additional enactments being
subsequent to the definite location of the company’s liné of road and
being limited to unoffered lands do not affect the case at bar and are
now mentioned only for the purpose of completing the historical state-
ment of the legislation affecting the general subject under considera-
tion. ‘Any discussion of their effect upon filings upon unoffered land
‘must be left to 4 case whose facts make such disecussion necessary.

The views here expressed are not altogether in conflict with the deci-
sions of the Department in the cases of Allen ». Northern Pacific R. R.
Co. (6 L, D., 520); Schetka v. Northern Pacific R. R. Co. (5 L. D., 473),

‘and Emmerson v. Central Pacific R. R. Co. (3 L. D., 117 and 271). At
the time when these decisions were rendered the Department held that
settlement, inhabitancy and improvement constituted a preemption
claim within the meaning of the excepting clauses of this and other
similar railroad grants, and that lands so settled npon, inhabited and -
improved at the time of the definite Iocation of the line of road, were
excepted from the grant, although no declaratory statement had been
filed or action taken in the land office, whereby a claim to the land had
“been asserted or recognized. The decisions cited applied this holding
to the cases of persons who made preemption filings upon offered land
and failed to make proof. and payment within the time preseribed, but
who, when the line of road was thereafter definitely located, were still
inhabiting the land; and in support thereof it was said that the pre-
emption law bases the preemption right on settlement,” and that ¢“the
mere fact that the preemptor’s filing had lapsed is not sufficient evidence
of the abandonment of his claim.” That which was thus held to except
the land from the grant was the settlement and not the expired filing,
In the Schetka case a filing was made upon offered land by one Barth
and the time for making proof and payment thereunder expired before
the definite location of the line of road. It was held:

If the settlement existed at the time of the definite location, the claim of the com-
pany is at an end. If, however, the claim of Barth to the land had ceased ab that
date, I see no reason from this 1ecord why the tract should not be awarded to the

company.
12781—voL 28——6
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In the Allen ease, a filing upon offered land, made by one Fittlar, had
expired before definite location, and the decision, calling attention to
the absence of an allegation that the original claimant continued to
‘hold the land at the time of the definite location of the road, ordered a
hearing to ascertain the facts in that connection, and held that-¢if the
land was at that date free from the settlement claim of Fittlar, afore-
said, I see no reason from the present record why the railroad company
should not get the land.” These were, in effect, decisions that an
-expired filing upon offered land, although not forinally canceled upon
the records of the local land office, did not constitute such a preemption
claim as excepted the land from the grant, for clearly there was no
oceasion to inquire whether personal settlement or inhabitancy had
been maintained up to the time of the definite location of the line of
road,-if the filing itself, although expired, defeated the grant.. That.
this is the proper interpretation of these decisions is shown by the sub-
sequent cases of Northern Pacific R. R. Co. v. Stovenour (10 L. D.; 645)
and Meister v, St. Paul, Minneapolis and Manitoba Ry. Co. et al. (14 L.
D., 624), TIn the Stovenour case, which involved unoffered land, it was-
said: '

This conclusion renders it necessary further to consider whether the land was
‘free from preemption, or -other claims or rights,’ at the date when the line of the
company’s road was definitely located, to wit: July 6, 1882. = At that date, it will be
observed, the time preseribed by statute, within whieh proof and payment were
required to be made under the declaratory statements of Pare and Yeaman, had
elapsed, without proof and payment having beenmade. These declaratory statements
were, therefore, at the date when the company’s rights attached under its grant, what
are usually dénominated ‘expired filings;’ and thereis no evidence, or allegation
even, that the parties named were then se’ttlers or residents on the land.

Were these filings, nevertheless; ‘preemption claims,” such as served to except the
Jand from the grant? T am of the opinion that they were not. .Upon the expiration
of the time limited by statute for the making of proof and payment, without such
proof and payment having been made, the presmmption arose that whatever claim,
or claims, had previously. attached to the land, under or by reason of such filings,
had been abandoned, and no longer in fact existed. This presumption, however, was.
not conclusive. but was open o rebuttal by any one claiming an inferest in or right
to the land, who might allege the coutrary. The claimant, Stovenour, has made no
such allegation in this case. So far as the record shows, the land in dispute was '
prima facie subject to the grant to the company at the date of the definite location of
its road, and must be held, therefore, in the absence of any allegation or showing to
the contrary, to have passed under the grant. .

In the Meister case, which involved offered land, it was said:

8aid land was offered at public sale October 26, 1864. On July 8, 1869, Garretd
. Cronk filed preemption declaratory statement (No.81) for said tract and others,
alleging settlement July 5, 1869, but never ‘bttempted to perfect title under said
filing.

You affirmed the decision of the loca,l ofﬁcers on the ground that Cronlds filing
expired before the aitachment of rights under said grant, and that said land
therefore enured to said grant.

On’ appeal to this Department, Meister alleges error in rejecting his apphcatmn
on such ground. Under the preempmon law (Sec. 2264 of the Revised Statutes) it
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was necessary for Cronk, within twelve months after the daté of his settlemént to
‘malee the proof, affidavit, and payment’ required, and upon failure thereof said
land became ¢ sﬁlgeét to the entry of any other purchaser.” Cronk never - complied
with this provision of the law. The twelve months from his sebtlement expired
July 5, 1870, and said tract then became prima facie vacant public land, and subject
to the grant of the company at the date of the definite location of its road om
December 19, 1871, and must be held to have passed under its grant in the absence
of any showing to the contrary.

The holding of the Department upon which all these'decisions seem
to have been predicated, viz, that settlement, or settlement followed by
inhabitaney and improvement, constitutes a preemption claim with the
excepling clauses found in this and similar grants to aid in the con- -
‘struction of railroads, has given way to subsequent rulings of the
" supreme court fully establishing what is a preemption or homestead
claim within the meaning of these granting acts. The court’s rulings
“are here given in its own language. '

In Kansas Pacific o. Dunmeyer (113 U. 8., 629, 640, 644), 1t is said:

The land granted by Congress was from its very character and surroundings uncer-
- tain in man’y respects, until the thing was done which should reinove that uncertainty,
and give precision to the grant. Wherever the road might go, the grant was lim-
ited originally to five sections, and, by the ameudment of 1864, to ten sections om
each side of it within the limit of twenty miles. " These were to Le odd-numbered
sections, so that the even-numbered sections did not pass by the grant. And these
odd-numbered sections were to be those ‘not sold, reserved, or otherwise disposed of
by the United States, and to which a preemption or homestead right had not attached
“at the time the line of said road is definitely fixed,” - When the line was fixed, which
we have already said was by the act of filing this map of definite location in the
General Land Office, thén the criterion was established by which the lands to which -
the road had a right were to be determined. Topographically this determined
which were the ten odd sections on each side of that line where the surveys had
then been made. Where they had not been made, this determination was only post-
poned until the survey should have been made.” This filing of the map of definite
location furnished also the means of determining what lands had previously to that
moment been sold, reserved or otherwise disposed of by the United States, and to
which a preemption or homestead claim had attached; for, by examining the plats
of this land in the office of the register and receiver, or in the General Land Office,
it eould readily have been seen if any of the odd sections within ten miles of the
line had been sold, or disposed of, or reserved, or a homestead or pre-emption claim
had attached to any of them. In regard to all such sections they were not granted.
The express and unequivocal language of the statute is that the odd sections not
in this condition are granted. The grant is limited, by ifs clezu‘ meaning, to the
other 0dd sections, and not to these. :

In the case before us a claim was made and filed in the land office, and there recog-
nized, before the line of the company’s road was located. That claim was an exist-
ing one of public record in favor of Miller when the map of plaintiff in error was
filed. In the language of the act of Congress this homestead claim had atlached to
the.land, and it therefore did not pass by the grant.

Of all the words in the English language; this word attached was probably the
best that could have been used. It did not mean mere settlement, residence, or cul-
tivation of the land, but it meant a proceeding in the proper land office, by which
the inchoate right to the land was initiated. It meant that by such a proceeding a
right of homestead had fastened to that land, which could ripen into a perfect title
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by future residence and cultivation. With tlie performance of these conditions the

- gompany had nothing to do. The right of the homestead having attached to the
dand it was excepted-out of the grant as much as if in a deed, it had been exeluded
£rom the conv eyance by metes and bounds:

The Dunmeyer decision is cited with approval in Dakota Rallroad
o, v. Whitney' (132 U. 8., 357), and Whitney ». Taylor (158 U. 8., 85).
In the latter it is said at page 93:

© With reference to the first of these reasons’it is true that there must be a settle-
ment and improvement in order to justify the filing of such a declaratory statement,
Settlement is the initial fact. The act of September 4, 1841, c. 16, 5 Stat., 458, which
was in force at the time of these transactions, gave the right of preemption to one
making ‘a settlement in person;’ and who-inhabits and improves the land and erects
‘a dwelling thereon, (§ 10,) and -dnthorized the filing of a declaratory statement
within three months after the date of such settlement. (§ 15.) In this respect a
Ppreemption differs from n homestead, for the entry in the land office is in respect to
the latter the initial fact. Act of May 20, 1862, ¢. 15,12 Stat., 392: Rev. Stat. § 2290
Maddox ». Burnham, 156 U. 8., 544, = But it is also true that settlement alone with-
ont a declaratory statement creates no preemption right. ‘Such a notice of claim
or declaratory statement is indispensably necessary to give the claimant any standing
as a preemptor, the rule being that his settlement alone is not. sufficient for that
purpose.” Lansdale ». Daniels, 100 U. 8., 118, 116. And the acceptance of such
Aeclaratory statement and noting the same on the books of the locdl land office is
fhe official recognition of the preemption claim. While the cases of Kansas Pacific
Railway Co. v. Dunmeyer and Hastings and Dakota Railway Co. v. Whitney, supra,
4nvolved simply homestead claims, yet, in the opinion in each, preemption and home-
stead claims were mentioned and considered as standing in this respect upon the
same footing. Further, it may be noticed that the granting clause of the Pacific
Railroad acts, differing from similar clauses in other railroad grants, exceptsJands
%0 which preemption or homestead ‘elaims’ have attached, instead of simply cases
of preemption or homestead ‘rights.”’ And the filing of this déclara,tory statement
was, in the strictest sense of the term, the assertion of a preemption clalm and when
ﬁled and noted it was officially recognized as such.

“In Northern Pacific Railroad Co. ». Colburn (164 U. s. 383 386, 388),
it is said:

But frequent decisions of this courf have been to the effect that no preemption or
homestead claim attaches to a tract until an entry in the local land office. ” Thus, in
+he case of Kansas Pacific Railroad v, Dunmeyer, 113U. 8., 629, 644, Mr. Justice M111e1,
speaking for the court said:

<QOf all the words in the English langunage, this word ““attached” was plobably the
best that could have been used. It did nob mean mere setflement, residence or
<ultivation of the land, but it meant a proceeding in the proper land office, by which
the inchoate right to the land was initiated. - It meant that by such a proceeding a
right of homestead had fastened to that land, which could ripen into a perfect title
by future residence and cultivation.’

This language was quoted and thé decision reaffirmed in Ha‘stmgs and Dakot‘b
Railroad ». Whitney, 132, U. 8, 357;. Whitney ». Taylor, 158 U. 8. 85. In Lansdale
©. Daniels, 100 U. 8., 113, 116, it was ruled that ‘such a notice of claim or declaratory
statement is indispensably necessary to give the claimant any standing as a pre-
emptor, the rule being that his settlement alone is not sufficient for that purpose.’
See also Maddox v. Burnham, 156 U. 8.,544. Now in this case the allegations are that

Kelly never made any entry in the local land office, and the decision of the Secretary -

‘of the Interior is based simply on the fact of occupation and ecultivation.  And while

*  dhe decision of that fact may be conclusive between the parties, his ruling that such
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_occupation and cultivation created a claim exempting the land from the operatiom
of the land grant, is a decision on a matter of law which does not conclude the
parties, and which is open to review in the courts.

For the reasons above indicated, because the decision of the land department was
only on matters of fact and did not conclude the law of the case, and because sack
facts so found were not of themselves sufficient to disturb the title .of the railroad
company, the judgment is reversed. i

In this connection see Wight v. Central Pacific R. R. Co. (27 I. D.7
132), and Central Pacific R. R. Co. v, Hunsaker (27 L. D., 297). o
After a careful examination of the statutes and of judicial aud
departmental decisions it is held that an expired preemption filing
‘upon offered land is not an existing or subsisting claim ‘upon the
records of the local land office, and does not constitute a preemptiom
or other lawful claim within the meaning of the excepting clauses of

the grant here under consideration.

In some departmental decisions expressious are found attmbutlng te:-
-the case of Whitney ». Taylor, supra, a conclusion different frow that
bere annoanced. . (See Fish ». Northern Pacific R. R. Co.,21 1. D., 1655
23 L. D., 15.) Without giving any consideration to whether the land
in question was offered or unoffered or whether a filing upon offered -
land, shown by the records of the local land office to- have expired by
operation of law, it any more an existing or subsisting record-claim:
than one shown by those records to have been canceled or set aside for
matters dehors the record, these decisions quote, and give spemal force
to, the following extract from the opinion in that case: '

‘When on the records of the local land office there is an existing claim on {he par$:
of an individual under the homestead or preemption law, which has been recognized
by the officers of the government and has not been canceled or set aside, the tract.
in respect to which that claim is existing is excepted from the operation of a rail-
road land grant containing the ordinary excepting clauses, and this notwithstand-
ing such claim may not be enforceable by the elaimant, and is subject to cancellation
by the government at its own suggestion, or upon the application of other parties.
It was not the intention of Congress to open a controversy between the claimant.
and the railroad company as to the validity of the former’s claim. It was enengh
that the claim existed, and the question of its validity was a matter to be settled
between the government and the claimant, in respect to which the railroad com-
pany was not permifted to be heard . . .. Jones had filed a claim in respect to this.
land, declaring that he had settled and improved it, and intended to purchase it
under the provisions of the preemption law. Whether he had in fact setfled or
improved it was a question in which the government was, at least np to the time of’
the filing of the map of definite location, the only party adversely interested. And
if it was content to let that claim rest as one thereafter to be prosecuted to-consum~

‘mation, that was the end of the matter, and the railroad company was not permitted
by the filing of its map of definite location to beconie a pmty to.any such controversy.,

That case involved the effect of an unexpired preempmou filing upon.

- unoffered land existing upon the records of the local office at the time
of the definite location of the company’s line of road, Mareh 26, 1864.
It was charged by the company that the claimant had not made set-
tlement upon the land, or that if such a settlement had been made the
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c¢laim had been abandoned before the definite location of the line of-
road. A consideration of the entire decision seems to indicate that
what was said in the extract quoted above was in response to this
charge. - 1t was also charged that the filing was not followed by payment
and final proof within the time prescribed, and that at the date of the
definite location of the company’s line of road the filing had become,

“in the nomenclature of the land office, an expired filing, and the land
had become thereby discharged of all claim by reason thereof. In
response to this charge the court, quoting from the decision of the Sec-
retary of the Interior thereon, said:

Tt thus appears that the tract in question remained in the category of unoffered
lands, and was not proecl aimed for sale. The preemptwn act of March 3, 1843 (5
Stat., 620), provided that the settler on unoffered land might imake proof and pay-
ment at any time before the commencement of the public sale, which should embrace
his land. Until such time arrived the filing protected the claim of the settler. This
was the status of the law at the timq said company’s rights attached, and it so con-
tinned until modified by the act of July 14, 1870. 16 Stat., 279

~ That this decision upon the effect of an unexpired filing upon unof-
fered land is not a decision upon the effect of an expired filing upon
. offered land is manifest, and that the court does not consider that the
status of an expired filing was thereby determined seems probable in
view of the subsequent decision in Northern Pacific Railroad Company
v. Colburn (164 U. S., 383, 388), where the court says: '

There are other questions in this éase, such as the significance of an ‘expifcd fil-

ing.” . . . . But as none of these matters were considered. by the supreme court of
-the State, and are not noticed by connsel for defendant in error, we deem it unwise

to make any observations thereon, leaving them for consideration in‘the future prog-
Tess of the case.

The decision of your ofﬁce is 1'eversed and the entry of Fisher is
ordered cancelled,

HOMESTEAD ENTRY—SETTLEMENT RIGHT.
HEAD ». ROBERTS. '

The failure of a settler to make homestead entry within the statutory period after
settlement eannot be excused on the ground-of poverty, in the presence of an
intervening adverse entry made in good faith after the right of such settler has
expired by limitation of the statute.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D) February 1, 1899. (L. L. B.)

George D. Roberts has appealed from your office decision of June
24, 1897, sustaining the contest of Samuel E. Head against his home-
etead ently for the SE of Sec 18, T. 38 N., R. 22 W., Boonville dis-
trict, Missouri. ’

The facts are correctly stated in the deelswn appealed from and may
be summarized as follows:

May 14, 1896 Roberts made his entry
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- July 16, 1896, Head filed contest alleging settlement in November
1894, and that he moved his family on the land December 24, 1894,

His improvements are valued by himself at seventy-five or eighty
dollars. :

His excuse for failing- to make entry until more than a year and a
half after his settlement is that he was an old man, and not in good
health,-and that between the date of his settlement and the entry of
Robelts he was unable to secure the fourteen dollars necessary to place
his entry of record.

It is shown that Roberts knew of Head’s occupatlon of the land when
he made entry, but he says, and it is not disputed, that he did not know
that Head designed to enter the land, butbelieved that he had squatted -
on the land for the purpose of se]hng his improvements and possessory
rights and so traffic in the land.

By your office decision, as well as that of the local ofﬁcers, the contest ,
of Head was sustained because of the poverty of Head and the fact that
Roberts knew of his settlement on the land at the time he entered the
same. There is no evidence tending to show that Roberts practiced
any deception, trick or fraud of any kind upon the rights of Head, or
that he knew, or had reason to believe, that Head designed to make
entry of the land.

Because Roberts was able to. make entry of this land and Head was
not, certainly does not -amount to an unlawful advantage such as is
contemplated in the case of Keeler ». Landry (22 L. D., 465), quoted in
your said office decision. - Nor is the case of Paxton . Owens, 13 L.D.,
540 (also relied on in support of your said office decision), decisive of -
the case at bar, for the Department therein held Owen’s entry for ean-
cellation, becanse— =

Owen’s entry was made in bad faith and not for the purpose of actua.l settlement
and cultivation, and without intent to endeavor fo comply faithfully and honestly
with the requirements of the homestead laws and make th1s tract of land a home
for himself and family.

It is believed that this Department has never held that inability to
procure the money necessary to make entry of a tract of land would
 afford an excuse to a settler to defer his entry beyond the three months

in which his rights are protected by settlement, as against an entryman
. who makes entry in good faith after the rights of the settler have
‘expired by limitation of the statute. The fact that Roberts knew when
he made his entry that Head was in the occupation of this land and -
had been for more than a year and a half would in no manner impeach
his good faith, for the presumption arising from this long continued
occupation is not in favor of but against the theory of an intention on
the part of the settler to enter the land. The presumption of an inten-
tion to enter the land by a settler ceases after the expiration of three
months. '
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The case of Pruitt v. Skeens, 12, L. D., 629, 1s decisive of the case-at
bar. ‘In that case it-was held that—

The excuse ofteled by Pruitt for his laches in ﬁhnrr a correct application cannot be
accepted without doing violence to the rulings of this Department. If he did not
- wish to spare, at once, the money required to make his entry, and preferred to wait
until he could do so more conveniently he must wait at his own hazard. Even
should it appear that he did not have the money and eould not obtain it this Depart-
ment would not be anthorized on that account to withhold the land from entry by
- another more fortunately circumstanced. - .. .. It is-true he knew Pruitt was a
‘settler on the land at the time he, Skeens, made his entry, but Pruitt not having
applied to enter within three months after notice of the rejection of his first appli-
cation, the law raises the presumption that he did not design to enter. Andif it
should be shown in evidence that Skeens knew that Pruitt meant to enter the land,

this fact, of itself, would be no bar to Skeen’s entry, for Pruitt not having made his
entry within the time preseribed by the statute, the land was subject to the appli-
cation of the next qualified settler.

Had it been shown that by some trick, deception, or other fraudulent practice,
Skeens had overreached Pruitt, or had taken advantage of facts or information
obtained from him through any fiduciary; or other confidential relations existing
between them, as in the case of Newbaur v. Bush (12 L. D., 533), the case would have
presented a very different aspect.

_ The decision appealed from is reversed and the entry of Roberts w111
be held to await compliance with the homestead law.

J ONES . PUTNAM.

Motion for rehearmg denied by. Acting Secretary Ryan, February 1,
1899. ‘See departmental decision of October 31, 1898, 27 L. D., 575,

UNCOMPAHGRE UTE LANDS—-ALLOTMENT—ENTRY.
INSTRUCTIONS.

Commissioner Hermann to register and receiver, Salt Lake Oity, Utah,
April 14, 1898.

DEPARTMENT OF THE INTERIOR,
~ GENERAL LAND OFFICE,
Waskington, D. C., April 14, 1898.
On April 5, 1898, the Honorable Secretary of the Interior duected
this office to 1nstru(,t you not to permit or accept any filings or entries
on Uncompahgre lands until receipt of instructions therefor from the
Department.
The act of Congress of June 7, 1897 (30 Stat., 87), provides that:

The Secretary of the Interior is hereby directed to allot agricultural lands in
severalty to the Uncompahgre Ute Indians now located upon or belonging to the
Uncompahgre Indian reservation in the State of Utah, said allotments to be upon
the Uncompahgre and Uintah reservations or elsewhere in said State. And all the
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lands of said Uncompahgre reservation, not theretofore allotted in severalty 0 said
Uncompahgre Utes, shall, on and aftér the first day of April, 1898, be open for loca-
tion and entry under all the land laws of the United States, excepting, however,
therefrom, all lands containing gilsonite, asphalt, elaterite or other like substances.

And the title to all of the said lands containing gilsonite, asph&ltum, elaterite or
other like substances is reserved to the United States.

The following instructions have, therefore, been now determined
upon: /

You are instructed to allow entry for said ]ands not excepted by the

_above quoted clause, under the regulations now in force under the dif-
‘ferent land laws of the United States. You will require from each
applicant, except for mineral lands, a non-mineral affidavit, form 4-062,
amended so as to show that the land not only does not contain the min-
erals mentioned in the iorm but also does not contain gilsonite, asphalf;
elaterite, or other like subhmnceq and you will require of any applicant
for mineral lands an affidavit showing that the land does not contain
gilsonite, asphalt, elaterite or other like substances, and both of these
affidavits must be made before officers qualified to take non-mineral
affidavits under existing laws, and must be made on personal knowl
edge and not upon information and belief.

" Where you have reason to believe that the land embraced in the
application of any of the applicants contains either or any of the sub-
stances mentioned in the exception of the act of June 7, 1897, above,
you will suspend sach application and report to this ofﬁce your reasons
for such belief so that instructions wmay be given you looking to a full
investigation if same should be warranted.- And you will warn all per-
sons making entries that abny entry made by them, of whatever char- -
acter, for such lands, will be void. '

Approved,

C, N. Briss, Semet(wy

FOREST RESERVE—USE OF LAND FOR CHURCH AND SCHOOIL PURPOSES.
T. 8. C. LOWE ET AL,

Permission to oceupy lands within a forest reserve for church and school purposes,
under the provisions of the act of June 4, 1897, asked for on behalf of & corpora-
tion, may be granted to the petitioners as 111d1v1duals, where it appears that
they are settlers res1d1nrr in the vicinity of said reserve.

Acting Secretary Ryan to the Commissioner of the Geneml Land Oﬁ‘ice,
(W V. D)) February 4, 1899. , (J.1.P.)

I am in receipt of your office letter of the 30th ultlmo enclosing a
petition and correspondence by Prof. Lowe and others of the trustees
of Lowe Institute for permission to occupy certain lands in the San
Gabriel timber land reserve in California for church and school pur-
poses, under the act of June 4, 1897 (30 Stat., 34-36), and departmental

regulations of June 30, 1897 (24 L. D., 589), thereunder,
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The act of June 4, 1897, provides that—

The seftlers residing within the exterior boundaries of such forest reservations
or in the vicinity thereof, may maintain schools and churehes within such reserva-
tion, and for that purpose they may occupy any part of said forest reservation, not
exceeding two acres for each school house and one acre for a church.

Paragraph 10 of the regulatlons of June 30, 1897, under said act
provides that—

The permission to.occupy public lands in the reserve for school houses and churches, .
as provided for in the law, is merely a privilegeé, and is stlbgect to any future dispo- -
sition that may be made of such tracts by the United States.

The pemtlon of Prof. Lowe and others, referred to, declares that the’
Lowe Institute is a corporation, but that the petitionérs themselves are
settlers residing in the vicinity of said forest reservation. :

Your letter apparently construes the term ¢ settlérs” as used in the
act and the regulations thereunder to mean ¢“persons residing in or
near the reserve or persons who may come to that locality temporarily
for the purpose of enjoying the benefit of its educational institutions,”
and in the light of that construction you recommend the grantmg of
the petition, ’

The petitioners request the granting of this p11v1]esze for and on
behalf of the Lowe Institute. As the Lowe Institate is a corporation
it can not be held to be a settler within the meaning of the act or the
regulations thereunder, nor does the present case require any unusual
construetion of the word. *settlers” to bring it within the statute and
regulations,

The- petition, which is signed by T. 8. C. Lowe, Leontme A. Lowe,
Thaddeus Lowe and Leon . Lowe and others, declares that said peti-
tioners are settlers residing in the vicinity of and niear the San Gabriel
forest reserve, and as they are properly within the purview of the act,
the privilege petitioned for is hereby granted to them as individuals.

‘CONFIRMA J.‘ION—ALAB AMA: LANDS.

JAMES G HARRIS ET AL.

An entry of Alabama land, reported valuahle for coal prior to the act. of March 3;
1883, and not thereafter offered. ati public sale, is within the confirmatory pro-
visions of the proviso to section 7, act of March 3, 1891, if there was no action
in the nature of a protestor contest against the validity of the entry until after
the expiration of two years from the issnance of the receiver’s receipt.

 Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D.) February 3, 1899. - (G. B G

I have considered the request for instructions contained in your letter
of the 24th instant, respecting the proper disposition to be made of
the entries of James @G. Harris, Oliver P. Quinn, Philip H. Harris,



DECISIONS RELATING TO THE PUBLIC LANDS. - 91

William J. Youngblood and John E, Kilgore, of lands within the Mont-
gomery, Alabama, land district, and the entry of Mary K. Minter, of
lands within the Huntsville, Alabama, Jand district, all of which entries
were erroneously allowed for the reason that the lands embraced therein
had been reported to your office as containing coal, prior to the act of
March 3, 1883 (22 Stat., 487), which directed that lands so reported
should be offered at public sale before becoming subject to disposal as
agricultural lauds. - These lands have not been offered at public sale,
but if there was no contest or protest against the validity of said
-entries nor any actionin the nature of a contest or protest against their
validity until after the expiration of two years from the date of the
issuance of the receiver’s receipt upon the final entry, you will dispose
of said entries as coming within the confirmatory provisions of the
proviso. to the seventh section of the aet of March 3, 1891 (26 Stat.,
1095), notwwhstandlng this element of irregularity or 1nvahd1ty in sald
entries.

HOMESTEAD ENTRY-—-SETTLEMENT RIGHTS,
HoDGES ». DANIBLS.

In the case of a settlemenf claim that includes surveyed and unsurveyed lands, the
right of the settler to make entry of the surveyed land is only protected for the
period of three months from settlement as against intervening adverse claims:

Acting Seéa*etary Ryan to the Commissioner of the General Land Office,
(W.V. D) February 6, 1899. (L. L. B.) .

July 23, 1875, a fractional survey of T. 12 8., R. 9 W., Oregon City,
Oregon dlstuct was completed. This survey emblaced the north tier
of sections, together with sections 10, 11 and 12.

Neither the record here nor that of your office shows When the plat
was filed in the local office.

The remaining part of the township was surveyed October 15, 1893,
and the plat filed in the loecal office December 12, 1894, Thls p]at
embraced sections 8 and 9 of said township.

On said December 12 George A, Hodges applied to make homestead
entry for lots 1 and 2, Sec. 8, lot 4, Sec. 9, and the SW. 1 SW. 1 Sec. 4,
in said township. His a:pplication was rejected for excess in acreage'
(190.12), and because in conflict as to the SW. 1 SW. % Sec. 4, with the

pending Liomestead application of Wade H. Daniels, made December 3,

1594, for SW. % of said Sec. 4. Thereupon Hodges filed amended appli-
cation, leaving out lot 2 of Sec. 8. This application was filed Decem-
ber 24, 1894, and was rejected for conflict with Daniel’s entry which
. had been allowed December 12, 1894. Thereupon Hodges filed a con--
test against Daniel’s entry, alleging that he settled upon the SW, 4

© SW. } of said Sec. 4, together with lot 1 in Sec. 8, and lot 4 in Sec. 9, -
in 1887, and had continued to cultivate said tract ever since his settle-



92 DECISIONS RELATING TO THE PUBLI(‘ LANDS.

ment. From this statement it will- be seen that the controvelsy isover
the SW. 4+ SW. 1 Sec. 4, T. 12 8., R. 9 W.

Although the exach date of ﬁhug the plat of the survey embracing
said seetion 4 is nobt in the record, it was presumably filed. within a
reasonable time after the survey was completed, and the record discloses
that said section was open to settlement as early as November, 1888,

At the hearing Hodges showed that he had settled on‘the land in
1887, and that he had cultivated about an acre and a half and fenced
in about nine acres of the forty acre tract in dispute. It was also
shown that Daniel settled on the tract covered by his entry in 1891,

The register and receiver found in favor of the contestant, and by
your office decision of January 26, 1897, their action was reversed and
Hodges contest dismissed. Hodges has appealed. - '

From this record it will be seen that Daniel was the first to apply to
make entry of the tract in dispute, and if his claim is to be defeated it
must be by reason of Hodges prior settlement in 1887. As the forego-
ing shows Hodges settlement embraced unsurveyed lands in sections 8
and 9, and the forty acres in dispute which was surveyed in 1875, and
whleh was subject to eutry as early as N ovembe1 1888, as will hereafter
appear. :

The third section of the act of May 14, 1880 (21 Stat., 140), allowed
a homestead settler three months (same as a. preemptlon settler) from
the date of his settlement in which to make his entry. During this tlme
his rights were preserved by his settlement.

By decisions of this Department too numerous to need citation, this
statute has been construed to require a settler on surveyed lands to
make his entry within three months from the date of his settlement,
and a settler on unsurveyed lands within the same time after the plat
of survey has been filed in the local office for the distriet in'which the
land is located; that after the expiration of that time. his rights are not
preserved by his settlement, but the land is open to the claim of the
first legal applicant, or settler.

‘Hodges settlement upon that portion of the land that was not open
to entry until December 12, 1894, protected his claim thereto, but the
forty acres in dispute had been open to entry many years prior to the
date of his application to make entry the:efor, and under all the.depart-
mental decisions his rights acquired by settlement thereon had expired
long prior to his application and long prior to the application and eutry
of Daniel.

But Hodges claims protection under letter of your office of date
February 9, 1881, addressed to the register and receiver of the Los
Angéles Iand oiﬁce as Tollows: o

GENTLEMEN I have received from you a number of applications from homestead . -
settlers to amend their entries to include parts of their claims surveyed since the
dates of their entries.

It is the established practice of this office, that a preemption settler on unsurveyed
land is not bound to file his declaratory statement until after an approved survey
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* has been made, which shall enable him to deseribe the tract claimed by proper legal
subdivisions. Where part only of his claim has been surveyed, he is not bound to
file-until after the entire tract chlmed has been surveyed, and plat thereof returned
to the local office.

: This rule now applies to homestead settlers on un_surveyed lands, under the third
section of the act of May 14,1880, You will therefore advise this class of settlers -
‘that they are not bound to tile until after the entire tract claimed has beern snrveyed
and a plat thereof returned to your office; and that in cases where part only of their
claims ave surveyed aud they desire to make immediate entry thereof, their election
to take a less number of acres than the Iaw allows them will be éonsidered a waiver
of their right to take the vreater quantity. (Copp’s Land Owner, Vol. 8 p. 7.)

Upon a diligent search no reported decision isfound based upon this
letter, nor.any deemon in which it is discussed or in any manner
referred to.

That part of the letter in which it is said that ¢ Where part only-of
his claim has been surveyed, he is not bound to file until after the
entire tract claimed has been surveyed, and plat thereof returned to
the local office,” if thereby it is meant that the surveyed portion of his
claim is protected by his settlement alone, as against other qualified
claimants, after three months from date of settlement, is believed to be

_ in violation of all departmental precedents. Nor can he justly claim to

have been misled by this instruction of your office, for it appears from

the record that in November, 1888, he was informed by the register of’
the local office, in answer to a letter written by himself, that all of the

lands upon which he had settled were unsurveyed except the SW. 1

SW. L (the tract in dispute) and that no filing could be allowed on said

unsurveyed part prior to survey, and “you will have to take your

chances as to the SW. £ SW. 1 of Sec. 4; as to balance you. are all

right until survey is made ” o

Daniel was the first to apply to’ enter the land, and his enmy was
allowed when there was no other valid claim thereto.
Your office decision is right and it is affirmed.

°

BRIDGES v. BRIDGES.

" Motion for review of depmtmental decision of December 6, 1898 27
L. D., 654, denied by Actmg Secretary Ryan, February 6, 1899.

EKNOBLE ». ORR.

Motion for review of departmental decision of November 19, '1’898,
27 L. D., 619, denied by Acting Secretary Ryan, February 6, 1899.
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"RAILROAD GRANT—LAND EXCEPTED—PRE-EMPTION FILING.

UnioN Paciric Ry. Co. », CUNNINGHAM.

An unexpired pre-emption filing existing of record at the date of the grant and defi-
nite location, serves to except the land covered thereby from the operations of
the grant to the Union Paeific.

Acting Secretary Ryan to the Comniissioner of the General Land Office,
(W.V.D.) - February ¢, 1899. (F. W. C)

~ The Union Pacific Railway Company has appealed from your office
decision of May 12, 1897, in which it is held that the S.} of the SW.1
- of See. 25, T.10 S., R. 8 F., Topeka land district, Kansas, was excepted
from its grant made by the acts of July 1, 1862, and July 2, 1864, by
reason of the pre-emption declaratory statement by one E. Colburn,

From your office decision it appears that this tract has not been.
offered at publie sale, and that on May 30, 1857, said Colburn filed

. pre-emption declaratory statement covermg thls lzmd in which settle-
ment was alleged the same day.
- Under the acts of September 4, 1841 (5 Stat., 4563), -and March 3,1843
(5 Stat., 621), the privilege secured by a pre- empmon filing contmued '
up to the commencement of the publlc sale ineluding the tract filed for.

This was the law at both the dates of the acts making the grant and
of the definite location of the road opposite this land on July 11, 1866,

The filing by Colburn was therefore a subsisting claim sufficient under
the terms of the grant to defeat its operation upon the land in ques-
tion. (Union Pacific Railway Co. v. Wade, 27 L. -D., 46.)

It further appears from your office decision that on December 18,
-1896, Frank Cunningham was permitted by the local officers to make
homes‘se‘md entry of this land, which entry ig still of record.

Although it would appear that said entry was allowed without notice
to the company, notwithstanding it had been previously listed on
acecount of the grant, no rights were acquired by said listing, and in
view of the above decision holding the tract to be excepted from the
grant, the entry by Cunningham will be permitted to stand, subject to

" due compliance with law, and the company’s listing will be canceled
from the records. _
-Your office decision is accordingly affirmed.

SHAFER v, GRISS.

Motion for review of departmental decision of October 10, 1898, 27
L. D,, 519, denied by Acting Secretary Ryan, February 6, 1899,
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RAILROAD GRANT—WITI—IDRAWAL—ACT OF APRIL 21, 1876.

WILLIAM B. INMAN ». NORTHERN PAciric R. R. Co.

The act of April 21, 1876, is remedial in character and was intended to relieve set-
tlers who, without notice of a withdrawal of lands in aid of a railroad grant,
made entries of lands so withdrawn, but should be construed, in each case aris-
ing thereander, in connection with the granting act, and so applied as not to
impute to Congress an intention to defeat or impair vested rights, or to legislate
with respect to lands that had passed beyond legislative control.

Under a railroad grant title to the designated sections vésts immediately upon the
definite location of the line of road, and theveafter such lands are heyond con-
trol or disposition by Congress, except upon breach of a condition subsequent;
and where, prior to the act of April 21, 1876, the legal title to lands has thus
passed to a railroad company, such lands are not subject to disposal under said
act, in the absence of a forfeiture for breach of a condition subsequent. The
word ¢ withdrawal” employed in said act must bé held to refer to withdrawals
of lands remaining subject to control and disposition by Congress.

By the terms of the grant to the Northern Pacific a legislative withdrawal took
effect at once upon the filing and acceptance of the map of general route, by
which the lands thus withdrawn were taken out of the public domain, as

" between the company and individuals, irrespective of any notice to the local
office of such withdrawal. A homestead entry of lands so withdrawn is without
effect as against the company, and while, prior to definite location, it may be
confirmed or validated Dby act of Congress, if it 'is not so confirmed during said
period it is ineffective as against the operation of the grant on definite location,
and thereafter it is not competent for Congress to confirm said entry, in the
ahsence of a breach of condition subsequent, and the said act of 1876, is conse-
quently not applicable thereto.

The cases of Northern Pacific R. R. Co. v. Symons, 22 L. D., 686, aud Inman ¢ North-
ern Pacific R. R. Co., 24 L. D., 318, overruled.

Secretary Bliss to the Commissioner of the General Land Office, February
(W.V.D)) o 7, 1899. , ~ (E.F.B)

The Department has considered the appeal of William E. Inman
from the decision of your office of January 19,1895, holding for cancel-
lation his homestead enfry of the E. 4 of the SL % of Sec.35,T. 13 N.,
R. 2 W., Vancouver, Washington, land district.

The railroad company contends that there was no valid pre-emption -
or homestead claim to this land at the date of definite location of the
portion of its road opposite thereto such as would bring ITnman’s entry
within the provisions of the act of April 21, 1876 (19 Stat., 35), and
this contention was sustained by the decision of your office.

This land is within the limits of the legislative withdrawal made.
by operation of law (see Buttz v. Northern Pac. Railroad, 119 U. S,
55, 72; and St. Paul and Pacific Railroad Co. v. Northern Pamﬁc Rail-
road Co., 139 U. §,, 1, 17), as well as the executive withdrawal made
by order of the Secremry of the Interior, upon the filing and accept-
ance of the map of the general route of the road August 13, 1870,
notice of which was received at the local office of the district within
which the land is situated, October 19,1870. The line of Toad opposite
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thereto was definitely located September 13 1873, and this tract fell
within the pllmary limits of the grant as a,dJusted to such definite’
“location.

After the filing of the map of general route and the resulting with-
drawal, but prior to the time when notice thereof was received at the
local office, Anna M. Lane made homestead entry of the quarter-section
embracing the tract now in controversy. This entry was existing of
record at the date of definite loecation of the road, but Lane having
failed to perfect title thereunder, it was canceled November 26, 1877,

October 31, 1889, William E. Inman made homestead entry of the
land in controversy, alleging settlement November 27,1888, He claims
the right to perfect title under his homestead entry pursmant to the
second section of the act of April 21, 1876. Said act is as follows:

That all preemption and homestead entries, or entries in compliance with any law

of the United States, of the public lands, made in good faith, by actual setilers,
upon tracts of land of not more than one hundred and sixty acres each, within the
‘limits of any land-grant, prior to the time when notice of the withdrawal of the
‘lands embraced in such grant was received at the local land-office of the district in -
~ which such lands are situated, or after their restoration to market by order of the
General Land-Office, and where the preemption and homestead laws have been com-
plied with, and proper proofs thereof have been made by the parties holding such
tracts or parcels, they shall be confirmed, and patents for the same shall issue to the
parties entitled thereto. :

SEkc. 2. That when at the time of such withdrawal as aforesaid valid preemptlon
or homestead claims existed upon any lands within the limits of any such grants
which afterward were abandoned, and, under the decisions and rulings of the Land
Department, were reentered by preemption or homestead elaimants who have com-
plied with the 1aws governing preemption or homestead entries, and shall make the
proper proofs required under such laws, such entries shall be deemed valid, and
patents shall issue therefor to the person entitled thereto.

-8Ec. 3. That all such preemption and homestead entries which may have been
made by permission of the Land Department, or in pursuance of the rules and
instructions: thereof, within the limits of any land-grant at a time subsequent to
expiration of such grant, shall be deemed valid, and a compliance with the laws and
the making of the proof 1equxred shall entltle the holder of such elaim to a patent
therefor. .

‘The act is remedial in character and was intended to relieve settlers
who, without notice of a withdrawal of lands in aid of a railroad grant,
made entries thereof, but it must be constrned in connection with the
granting act because it could not have been intended to thereby impair
or defeat vested rlghts or to affect lands not subject to the control of
Congress.

Under the usual railroad land grants the title to the designated sec-

- tions vests in the railroad company immediately upon the definite loeca-
tion of the line of road and thereafter such lands are beyond control
or disposition by Congress, exeept upon. breach of a condition subse-
quent such as the failure to construct the road. This is so clearly
established by supreme courf, decisions as to be no longer a bubje(,t of
controversy.
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In the case of Van Wyck v, Knevals (106 U. S., 360, 365, 366), the
court said:

When that route is thus established the grzmt takes effect upon the sections by
relation as of the date of the act of Congress. In thabt sense wo say that the grant
is one in praesenti. It cuts off all claims, other than those mentioned, to any por--
tion of the lands from the date of the act, and passes the title as fully as though
the sections had been capable of identification. . . . . When the route of the road
is “definitely fixed,” no parties can subsequently acquire a preemption right to any
portion of the lands covered by the grant. The right of the State and of the com-
pany is thenceforth perfect as against subsequent claimants ander the Uuited States.

The questlou as to what act was necessary to fix the definite location
of the road, and when the title to the lands vested, was directly in issue
in that case. On the one hand, it was contended that the route was
definitely fixed within the meaning of the granting act when the com-
pany filed with the Secretary of the Interior a map of its lines, approved
by its directors, designating the route of the’ proposed roa,d On the
other hand, it was contended that the route was not deﬁmtely fixed so
that tlie grant attached to any particular sections, and cut oft the right
of entry thereof until the lands were withdrawn from market by order
of -the Secretary of the Interior, and notice of the withdrawal was:
-commumcated to the local land officers in the dlsmmts embra,cmg the -

lands,
The court in passing upon these adverse contentions sa,ld at page 366:

The route must be considerad as “ delinitely fixed” when it has ceased to be the
subject of change at the volition of the company. Until the map is filed with.
the Secretary of the Interior the company is at liberty to adopt such a route as it
may deem best, after an examination of the ground has disclosed the feasibility and )
advantages of different lines. But when a:route is adopted by the eompany and a

"map desmlnbmo it is filed with the Secretary of the Interior and accepted by that
officer, the ronte is established ; it is, in the language of the act, “ definitely fixed,”
and can not be the subject of future change, so as to affect the grant, except upon
legislative consent. No further action is required of the company to establish the
route. It then becomes the duty of the Secretary to withdraw the lands granted
from market. But if he should neglect this duty, the neglect would not impair the
rights of the company, however prejudicial it might prove to others. Its rights
are not made dependent upon the issue of the Secretary’s order, or upon notice of
the withdrawal being given to thelocal land-officers. ~Congress, which possesses the -
absolute power of alienation of the public-lands, has prescribed the period at which
other parties than the grantee named shall have the privilege of acquiring a right
to portions of the lands specified, and neither the Secretary nor any other officer of
the Land Department can extend the period by requiring spmething to be done sub-
sequently, and until done, continuing the right of parties to settle on the lands as
previously. Otherwise, it would Le in their power, by vexatious or dilatory pro-
ceedings, to defeat the act of Congress, or at least seriously impair its Henefit.
Parties learning of the rotte established—and they would not fail to know it—might, -
between the filing of the map and the notice to the local land-officers, take up the
most valuable portions of the lands, Nearness to the proposed road would add to
the value of the sections and lead to a general settlement upon them,

Thls docnrme was re-affirmed in the cases-of Kansas Pacific Railroad
Company ». Dunmeyer, 113 U. S., 629; Walden v. Knevals, 114 U. 8.,
12781——VOL 28———7 : .
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373; Wisconsin Railroad Company ». Price County, 133 U. 8.,496; and
Deseret Salt Company v. Tarpey, 142 U. 8., 241. :

In the last case cited, at page 248, the court, in passing upon the
character of title acquired by the raﬂroad company by the definite
location of its line of road, quoted with approval the following language
“from Wisconsin Railroad Co. v. Price County, supra:

The title conferred was a present one, so-as to insure the donation for the construc-
tion of the road proposed against any revocation by Congress, except for non-perform-
ance of the work within the period designated, accompanied, however, with such
Testrictions upon the use and. disposal of the lands as to prevent their diversion

*from the purposes of the grant.

The court further said, at page 249:

The terms used in the gr&hting clause of the act of Congress, and the interpreta-
tion thus given to them exclude the idea that they are to be treated as words of
contract or. promise, rather than, as they naturally import, as words indicating an
immediate transfer of interest. The title transferred is alegal title, as distinguished
from an equitable or inehoate interest.

Where before the act of April 21,1876, the legal title to lands had
thus passed to & railroad company beyond the power of revoeation by
Congress, excepting for non-performance of conditions subsequent, such
lands are not subject to disposition under that act in the absence of a
forfeiture for breach of a condition subsequent. A construction must
be given to the act which does not impute to Congress an intent to
divest legal titles which had theretofore vested and respecting which
no breach of a condition subsequent was asserted. . Examining its pro-
visions in the light of this-rule it is clear that the word ¢ withdrawal?”
there employed refers to withdrawals of lands remaining subject to
control and disposition by Congress and not to prior withdrawals made
contemporaneously with the vesting of title in the grantee company.

In furtherance of granfs made to aid in the construction of railroads,
the authority to withdraw lands along the probable routes thereof in
anticipation and in advance of their definite location, was exercised by
the President and by the Secretary of the Interior from the date of the
earliest. grants. . In speaking of the purpose and character of the Wwith-
drawals made in connection with railroad grants, it was said in the
recent case of Hans Oleson (28 L. D, 25):

"In the nomenelature of the public land laws, the word * withdrawal” is generally
used to denote an order issued by the President, Secretary of the Interior, Commis-
sioner of the General Land Office, or other proper officer, whereby public lands are
withheld from sale and entry under the.general land laws, in order that presently
or ultimately they may be applied to some designated public use, or disposed of in
some special way. Sometimes these orders are not made until there is an immediate

~necessity therefor, but more frequently the necessity for their making is anticipated.
Withdrawals are also'made by Congress and are then spoken of as legislative with-
drawals to distinguish them from those before described which-are known as excecu-
tive withdrawals. In the administration of the grants of public lands made to aid
in the construction of railroads, executive withdrawals are made, either in advance
of the definite loeation of the line or route of the road, and for the purpose of pre-
serving the land for the satisfaction of the grant, or after such definite location and
- for the purpose of properly advising the local officers and others that the lands fall-
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ing to the grant, as well as those remaining to the United States have been identi-
fied, a,ud_ that the granted lands have passed to .the railroad company, and the lands
remaining to the United States ean be disposed of only as double the minimum
price. . The former withdrawal is made in recognition of what is abour to oceur, and
the latter in recognition of what has occurred.

At the time of the passage of the act of March 27, 1854, there had Leen but three
acts making grants in aid of the construction of railroads and these were the acts of
September 20, 1850 (9 Stat., 466), June 10, 1852 (10 Stat., 8), and February 9, 1853
(10 Stat., 155). Almost contemporaneously with the passage of each of these acts; in
one instance the day before, an order was issued by the Commissioner of the General
Land Office, under the direction of the President, whereby, in anticipatiou'of the
probable location of the line or route.of the proposed railroad, the lands adjacent
thereto were withdrawn from sale and entry, so that they might not be disposed of
in advance of the attaching of the rights of the railroad company and thus the pur-
pose sought by Congress, viz, the construction of the road, be defeated.

~In discussing the power of Congress over lands embraced in such
‘withdrawals, the court said in Menotti v. Dillon (167 U. 8., 703, 720):

The railroad company accepted the grant subject to the possibility that Congress
might, in its diseretion, and prior to the definite location of its line, sell, reserve or
dispose of enumerated sections for other purposes ‘than those originally contem:
plated. Kansas Pacific Railway v, Dunmeyer, 113TU. 8., 629, 639, 644; United States
7. Southern Pacific Railroad, 146 U. 8. 570, 593. In Northern Pacifie Railroad .
Sanders, 166 U. 8., 620, 634, we said: ‘“The company acquired, by fixing its general
Toute, only an inchoate right to the odd-numbered sections granted by Congress, and
no'right attached to any specific section until the road was definitely located, and
the map thereof filed and accepted. Until such definite location it was competent
for Congress to dispose of the public lands on the general route of the road as it saw
proper.”

It is true, as said in many cases, that the object of an executive order w1thdraw1ng
from preemption, private entry and sale, lands within the general route of,a railroad
is to preserve the lands, unencumbered, until the completion and acceptance of the ‘
road. But where the grant was, as here, of odd-numbered sections, within certain
exterior lines, ““ not sold, reserved or otherwise disposed of by the United States, and
to which a preemption or homestead claim may not have attached, at the tlme the
line of said road is definitely fixed,” the filing of amap of generalroute and thei issuing ‘
of a withdrawal order did not p’reveut the United States, by legislation, at any time
prior to the definitelocation of theroad, from selling, reserving or otherwise disposing
of any of the lands which, but for such legislation, would have become, in virtue of
such definite location, the property of the railroad company. Especially must this
De true, where the grant is made subject to the reserved power of Congress to add
to, alter, amend or repeal the act containing such grant. The act of 1866 did not take
from the railroad company any lands to which it had then acquired an absolute right.
The right it acquired, in virtne of the act making the grant and of the accepted map
of its general Toute, was to earn such of the lands, within the exterior lines of that
rdute, as were not sold, rescrved or disposed of, or t6 which no preemption or home-
stead claim had attached, at the time of the definite location of its road. That act
did not violate any contract between the United States and the railroad company,

* for the reason that the contract itself recognized the right of Congress at any time
befdre the line of road was definitely located, to dispose of odd-numbered sections
granted. - It was one that disposed of the lands in question before the definite loca-
tion of the road. It dedicated these and likelands, part of the public domain, to the -
specific purposes stated in its provisions, and to that extent removed the restrictions
created by the withdrawal order of 1865, leaving that order in full force as to-other
lands embraeed by it. Bullard ». Des Moines and Fort Dodge Railroad, 122 U. S.,
167, 174. That order took these lands out of the public domain ag between the rall-
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-road company and individuals, but they remained public lands under the full control
of Congress, to be disposed of by it in its discretion at any time before they became
the property of the company under an accepted definite loeation of its road.

From’ the authorities cited the following rules are clearly deducible:

~First. Subject only to the control and power of disposition remain-
ing in Congress, an anticipatory withdrawal, swwhether legislative or
executive, during the time it remains in force, withholds the lands
embraced therein from other appropriation or disposition, and prevents
the acquisition of ‘any legal or equitable title or right by settlement or
entry in violation of such withdrawal,

Second. Until the definite location of the line of road the railroad
company’s right to the designated sections is at most only an inchoate
one and, notwithstanding -the anticipatory withdrawal, they remain
under the control of Congress and may be disposed of by it in its .
diseretion at any time before the line of road is definitely located. -

Third. Upon the accepted definite location of the line of road the
designated sections immediately become the property of the railroad
company and are not subject to further control or disposition by Con-
gress, unless there be a breach of a condition subsequent.’

We must now apply these rules to the facts in the case at bar. The
map fixing the general route of the road was filed by the railroad com-"
pany and accepted by the Secretary of the Interior August 13, 1870,
and the land in controversy is part of an odd-numbered section within

forty miles of the route so fixed. In speaking of the legislative with-
drawal made by operation of law, as well as of the executive with.
drawal made by order of the Secretary of the Interior, npon the filing .
and acceptance of this map of general route, it was sald in Butt/J V.
\TOLtherﬂ Paeific Railroad (119 U, 8., 55, 72):

" When the general route of the rvoad is ’_ohus fixed in good faith, and information
thereof given to the Land Department by filing the map thereof with the Cqmm_is-

-sioner of the General Land Office, or the Secretary of the Interior, the law withdraws
from sale or preemption tlhe odd sections to the extent of forty miles on each side.
The object of the law in this particular is plain: it is to preserve the land for the
company to which; in aid of the construction of the road, it is granted. "Although
the act does not require the officers of the Land Department to give notice to the
local land officers of the withdrawal of the 6dd sections from sale or preemption, it

- has been the practice of the Department in such cases, to formally withdraw them.
It cannot be otherwise than the exercise of a wise precaution by the Department
to.give sueh information to the local land officers as may serve to guide aright

those seeking settlements on the public lands and thus prevent settlements and
expenditures connected with them which would afterwards prove to be useless,
In again discussing the same matter, the court said in St. Paul and

_ Pacific Railroad Company ». Northern Pacific Railroad Company (139

U.8,1,17): ' '

Besides, the withdrawal made by the Secretary of the Interior of lands within the
forty-mile limit, on the 13th of August, 1870, preserved the lands for the benefit of
_the Northern Pacific Railroad from the operation of any subsequent grants to other
companies not specifically declared to cover the premises. - The Northern Pacific act

directed that the President should cause the lands to be surveyed forty miles in
width on both sides of the entire line of the road, after the general route should be
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fixed, and as fast as might Tre required by the construction of the road, and provided
that the odd sections of lands granted should not be liable to sale, entry or preemp-
. tion before or after they were surveyed, except by the company. They were there-
fore excepted by that legislation from grants, independently of the withdrawal by
the Secretary of the Interior. His action in formally announcing their withdrawal .
" was only giving publicity to what the law itself declared. The objcct of the with-
drawal was to preserve the land unencumbered until the completion and acceptance
of the road.
In the recent case of Bubtz v: Railroad Company, 119 U. 8., 55, 72, this court;
spealing of the act making the grant to the Northern Pacific Company, said:
# Although the act does not require the officers of the Land Department to give
notice to the local land officers of the withdrawal of the odd sections from sale or
preemption, it has Leen the practice of the department in such cases to formally
withdraw them. It cannot be otherwise than the exercise of a wise precaution by
the department to give such information to the local land officers as may serve to
guide aright those sceking settlements on the public lands; and thus prevent settle-
ments and expenditures eonnected with them which w ()uld aftmw'ulds prove to be
useless.”
After such withdrawal, no interest in the lands gmnted can be a,bquned against
the rights of the company, except by special legislative declaration, nor, indeed, in
the absence of its announcement, after the general route is fixed.

It is thus seen that a legislative withdrawal of the odd-numbered
sections to the extent of forty miles on each side of the general route
of the road took effect immediately upon the filing and acceptance of
the map of general roufe whereby said lands were reserved and appro-
priated by operation of law for the purpose of satisfying the grant to
said company. . At that time the land in controversy was free from
claim and therefore fell within the operation of the withdrawal. The
homestead entry of Anna M. Lane was made at the local land office
during the continuance of this withdrawal and at a time when, as
between the railroad eompany and individuals, this land had been
taken out of the public domain and eould not, as against the rights of
the company, be acquired by entry under the homestead law. The
entry was made before notiée of the withdrawal was received at the
local office, but it was, nevertheless, made after the withdrawal became
operative, and in the two cases last cited it is held that while the
giving of such notice to the local land officers was the exercise of a wise
precaution it was not required by the granting act and was not essen-
tial to the operation of the withdrawal.. A similar ruling was made in
Van Wyck ». Knevals, supra, respecting notice of definite location and
the consequent passing of title to the railroad grantee.

The case of Riley ». Wells, decided' by the supreme court March 7,
1870 (Book 19, Lawyers’ Cooperative Edition of United States Supreme
Court Reports, 648), involved a preemption entry allowed by the local
officers at a time when the land embraced therein was withdrawn from
entry to-await an ascertainment as to whether it would be required in
satisfaction of a land grant, and in discussing the status of that entry
the court said: '

Yt will appear from the ease of Woleott 2. The Des Moines Co. (supre) that the
tract of land, of which the lot in question was a part, had been withdrawn from )
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sale and entry on account of a difference of opinion among- the officers.of the Land
Department as to the extent of the original grant, by Congress, of lands in aid of
the improvement of the Des Moines river, from the year 1846 down to the resolution
of Congress of March 2, 1861, and the act of July 12, 1862, which acts, we leld, con-
firmed the title in the Des Moines Company. As the husband of the plaintiff
entered upon the lot.in 1855, without right and the possession was continued with-

out right, the permission of the register to prove up the possession and improve- .~

ments, and to make the entry under the preemption laws, were aets in violation of
law, and void, as was also the issuing of the patent. :

To the same effect see Wood ». Beach (156 U. 8., 543); Spencer v.
McDougal (159 U. S., 62); Wolcott ». Des Moines Co. (5 Wal., GSl),
and Woolsey 2. Chapman (101 U. 8., 755). .

At the time of Lane’s eutry the homestead law was apphcable anly
to. “unappropriated public lands” not “included in auy reservation by
aily treaty, law or proclamation of the President of the United States,
or reserved.for salines or for other purposes.” This land being reserved
and appropriated by law for the purpose of satisfying the grant to the
railroad company was not subjeet to homestead entry. However the
right to the land in eontroversy which the company acquired by fixing
the general route of its road was only an inichoate one, and wuntil -the
passing of title by definite location of the line of road it was compe-
tent for Congress to confirm or validate said -entry or to otherwise dis-
pose of said land as it saw proper. Had said entry been so confirmed
or validated before the definite location of the line of road, it would
have become a subsisting entry whose existence at the time of such
definite location would have excepted the land included therein from
the grant to the railroad company, but in the absence of its confirma-
tion or validation by Congress the entry, being of land included in
said legislative withdrawal, was without effect and Lane acquired no
right or claim thereunder as agaiust the railroad company. At the
time of the definite location of the line of road, September 13, 1873,
the entry had not been confirmed or validated and therefore was no bar
or obstacle to the passing of the legal title to the railroad company -
under its grant.

Upon definite location of its line of road the land became the property
of the railroad company and was no longer subject to control or dispo-
sition by Congress, except upon a breach of a condition subsequent.

It was not until more than two years thereafter that the act of April
21, 1876, was passed, and then it was not competent for Congress to
confirm or validate Lane’s entry as against the vested right and title
of therailroad company in the absence of a breach of a condition sub-

- sequent. The road has been construeted, is now in operation and there
is no claim of & forfeiture for non-performance of a eondition subse-
quent. It results that neither Lane’s entry, made during the existence
of. the legislative withdrawal on general route, nor Tnman’s settlement
and entry made after title passed to the railroad company upon the
definite location of its line of road, can be recognized as defeating the
~ title of the company.
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While the Department is always prompted by a strong desire to
protect the interests of individual claimants under the land laws, it
recognizes that in so doing it is not anthorized to impair or destroy
legal rights vested in others, and that it is its duty to administer the
land laws-according to the final and authoritative interpretation given:
to them by the decisions of the Supreme court.

The effect of the act of April 21, 1876, upon the r1ght and title of a
‘railroad company to lands along ]mes of 10(1;(1 which were not definitely
located until after the passage of that act, is not presented by the facts
of this case and is, therefore, not a matter requiring discussion or
decision herein.

The decision of your office is qtﬁrmed The former departmental
decisions in the cases of Northern Pacific Railroad Co. v. Symons (22
L. D., 686), and Inman ». Northern Pacific R. R. Co. (24 1. D., 318), are
overruled in so far'as they are in conflict herewitl.

The case is one which cau be disposed ‘of under the act of July I,
1898 (30 Stat., 620).

REGULATIONS UNDER THE ACT OF JULY 1, 1898 (30 STAT., 597,620), TO
FACILITATE THE ADJUSTMENT BY THE LAND DEPARTMENT OF CON-’
FLICTING CLAIMS TO LANDS WITHIN THE LIMITS OF THE GRANT TO
THE NORTHERN PACIFIC RATLROAD COMPANY.

- DEPARTMENT. OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., February. 14, 1899,

The provisbn in the act of July 1, 1898, is as follows:

That where, prior to January first, eighteen hundred and ninety-eight, the wkole
or any part of an odd-numbered section, in either the granted or the indemnity
limits of the land grant to the Northern Pacific Railroad Company, to which the
right of the grantee or its lawful successor is claimed to have attached by definite
location or selection, has been purchased directly from the United States or settled
upon or claiméd in good faith by any qualified settler nnder color of title or claim
of right under any law of the United States or any ruling of the Interior Depart-
ment, and where purchaser, séttler, or claimant refuses fo transfer his entry as here-
inaffer provided, the railroad grantee or ifs successor in interest, upon a proper
© relinquishthent thereof, shall be entitled to select in lien of theland relinquished an
equal quantity of public lands, surveyed or unsurveyed, not mineral or reserved, and
not valuable for stone, iron, or coal, and free from valid adverse claim or no¥ oceu-
pied by settlers at the time of such selection, situated within any State or Territory
into which such railroad grant extends, and patents shall issue for the Jand so
selected as though it had been originally granted; but-all selections of unsurveyed
lands shall be of odd-numbered sections, to be 1clent1ﬁed by the survey when made,
and patent therefor shall issue to and in the name of the corporation surrendering
the lands before mentioned, and such patents shall not issue until after the survey:
Provided, however, That the Secretary of the Interior shall from time. to time ascer-
tain and, as soon as conveniently may be done, cause to be prepared and delivered
to the said railroad grantee or its successor in intevest a list or lists of the several
tracts which have been purchased or settled upon or occupied as aforesaid, and are
now claimed by said purchasers or occupants, their heirs or assigns, aceording to the
smallest government subdivisions. And all right, title, and interest of the said rail-
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road grantee or its snccessor in interest ift and to any of such tracts, which thesaid
railroad grantee or its successor in interest may relinquish hereunder shall revert
to the United States, and such tracts shall be treated, under the laws thereof, in the
same manner as if no rights thereto had ever vested in the said railroad grantee, and
all qualified persons who have occupied and may be on said lands as herein provided,
or who have purchased said landsin good faith as aforesaid, their heirs and assigns;
shall be permitted to prove their titles fo said lands according to law, as if said. .
grant had never been made; and upon such relinquishment said Northern Pacifi
Railroad Company or its Iawful successor in interest may proceed to select, in the
manner hereinbefore provided, lands in lieu of those relinquished, and patents shall.
issue therefor: Provided further, That the railroad grantee or its suscessor in inter-
est shall accept the said list or lists 8o to be made by the Secretary of the Interior
as conclusive with respect to the particular lands to be relinquished by it, but it
shall not be bond to.relinguish lands sold or contracted by it or lands which it nses
or needs for railroad purposes, or lands valuable for stone, iron, or coal: And provided
Surther, That whenever any gualified settler shall in good faith make settlement
in pursuance of existing law upon any odd-numbered sections of unsurveyed publie
lands within the said railroad grant to which the right of such railroad grantee or
its snccessor in interest has attached, then upon proof thereof satisfactory to the
Secretary of the Interior, aud a due relinquishment of the prior railroad right, other
lands may be selected in lien thereof by said railroad grantee or its suceessor in
interest, as hereinbefore provided, and patents shall issue therefor: dnd provided
Jurther, That nothing herein contained shall be consirued as intended or having the
effect to recognize the Northern Pacific Railway Companyas the lawful snecessor of
the Northern Pacific Railroad Company in the ownership of the lands granted by the
. United States to the Northern Pacific Railroad Company, under and by virtue of
foreclosure proceedings against said Northern Pacific Railroad Company in the
courts of the United States, but the legal question whether the said Northern Pacific
Railway Company is such lawful succssor of the said Northern Pacific Railroad
Company, should the question be raised, shall be determined wholly withont
reference to the provisions of this act, and nothing in this act shall be construed as
enlarging the quantity of land which the said Northern Pacific Railroad Com-
pany is entitled to under laws heretofore enacted: dnd provided further, That all
qualified settlers, their heirs or assigns, who, prior to Janunary first, eighteen hun-
dred and ninety-eight; purchased or settled upon or claimed in good faith, under
color of title or claim of right under any law of the United States or any ruling of
the Interior Department, any part of an odd nunbered section in either the‘gmuted
or indemnity limits of the laud grant to the Northern Pacifie Railroad Company to
which the right of such grantee or its lawful snccessor is claimed to have attached
by definite location or selection, may in lieu thercof transfertheir c¢laims to an-eqnal

" gquantity of public lands surveyed or unsurveyed, not mineral or reserved, and not
vainable for store, iron, or coal, and free from valid adverse claim, or not occupied
by a settler at the time of such entry, situsted in any State or Territory into which
such railroad grant extends, and make proof therefor as in other cases provided;
and in making such proof, credit shall be given for the period of their bona fide resi-
denice and amount of their improvements upon their Tespective claims in the said
granted or indemnity limits of the land grant to the said Northern Pacific Railroad
Company the same as if made upon the tract to swhich the transfer is made; and
before the Secretary of the Interior shall canse to be prepared and delivered to said
railroad grantee or its successor in interest any list or lists of the several tracts
which have been purchased or settled upon or occupied as hereinbefore provided, he .
shall notify the purchaser, settler, or claimant, his heirs or nssigns,' claiming against
said railroad company, of his right to transfer his entry or claim; as herein provided,
anid shall give him or them option to take lien lands for those claimed by him or
them or hold his claim and allow the said railroad company to do so under the terms
of this act. ’
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A, Who are the beneficiaries under this act? IFrom whom may relin-
quishments be received and by whom may the lieu selections be made ?

1. The act designates a class of beneficiaries whose status is that of.
claimants adverse to the Northern Pacific Railroad Company or its
successor in interest, and in doing so, different words and terms of

- description are used in different portions of the act, but considering
the act in its entirety, and giving due recognition to each provision
therein, this class embraces any qualified person who, prior to January
1,1898, by settlement, entry, or purchase, initiated in good faith a claim
to lands of the description given ¢“under color of title or claim of right
under any law. of the United States or any ruling of the Interior
Department,” and who is still maintaining such claim comformably to
such law or ruling, This class also embraces the heirs of the claimant,
in all instances where he has died, and his claim or entry, or right to
perfect title thereunder, is onewhich under the public land laws descends
or passes to his heirs; it further embraces the assigns of the claimant,
in all instances where, in the absence of an inhibition against so doing,
he has sold or transferred his claimn or entry, or the right to perfect
title thereunder, to one who is not by law disqualified from succeeding

" to such claim or entry, or the right to perfect title in himself thereunder.

2. The act designates as one beneficiary the Northern Pacific Rail-
road Company, or its lawful successor in interest, subJect however, to’
the following proviso:.

And provided further, That nothing herein contained shall be construed as mtcnded
or having the etfect to recognize the Northern Pacific Railway Company as the law-
- fnl successor of the Northern Pacific Railroad Company in the ownership of tle
lands granted by the United States to the Northern Pacific Railroad Company, under
and by virtue of foreclosure proceedings against said Northern Pacific Railroad
Company in the courts of the United States, but the legal question whether the said
Northern Pacifie Railway Company is such lawful successor of the said Norfhern
Pacific Railroad Company, should the question be raised, shall be determlnﬂd whoily
without reference to the provisions of this act.

An examination of a certified copy of the record in the foreclosure
proceedings referred to, and a consideration of the opinion of the.
Attorney-General, dated February 6, 1897 (21 Opinions of Attorneys-
General, 486), show that the Northern Pacific Railway Company is
such lawful successor in interest as to all lands within the limits of
the grant, excepting those situated in the State of Minnesota and in
the State of North Dakota east of the Missouri River. As to all
lands within the limits of the grant situated in the State of Minne-
sota and in the State of North Dakota east of the Missouri River, the
Northern Pacific Railroad Company has no suecessor in interest, bub

" its property and affairs are now in the hands of receivers, appointed
and acting under the authority and direction of cértain cirenit courts -
of the United States. Within the limits of that portion of the grant
to which the Northern Pacifie Railway Company is thus the lawful
successor in interest, relinquishments should be executed, and selec-
tions in heu thereof should be made, by said railway company. Within
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the limits of that portion of the grant situated in the State of Minne-
sota and in the State of North Dakota east of the Missouri River,
- relinquishments should be executed by the Northern Pacific Railroad
-Company and also by the receivers thereof and seleetions in lieu thereof
should be made by such receivers on behalf of the railroad company,
theTeceivers in executing relinquishments and in making liea selections
to act under proper authorization first obtained from the proper conrt.

3. In these regulations the claimantadverse to the railroad company
or its successor in interest, will for convenience be spoken of as the
individual c]aima,nt,.h_is claim to the Iand in contest or controversy will
be spoken of as an individual claim, the railroad company or its suc-
cessor in interest, as the case may be, will be spoken of as the railroad’
claimant, and its elaim to the land in contest or conbwvelsy will be
spoken of as the railroad claim.

B. What lands are subject to wlmqmslzment 80 as to become the bases
Jor-liew selections ?

4. To authorize a lieu selection the relinquishment must be of the
whole or some legal subdivision of an odd-numbered section in either
the primary or indemnity limits of the land grant to the Northern Pacific
Railroad Company, which is- the subject of conflicting claims asserfed
‘by-an individual claimant upon the one partand by the railroad elaimant
upon the other part. .

5. ‘A relinquishment can in no event be made until after the land
claimed has become identified by the public surveys. ,

6. The act makes special provision for instances where after January
1,1898, a qualified person in good faith makes settlement, with a view

- to homestead entry, upon unsurveyed lands within the primary limits
of said grant, which, upon survey, are found to be within an odd-num-
bered section to which the right of the railroad company has attached
by the definite location of its line of road. Tle purpose of this provi-
sion is to afford relief to those who make such settleinent before the
identification by survey of the lands to which the railroad claimant is
entitled. Such settlement claim must be continned and the right of the
settler asserted after survey, by an application at the local land office
to make homestead entry of the lands settled upon, accompanied by
proof of such settlement and the continued maintenance of the claim.

These claimants are not accorded the privilege of taking other lands in
lieu of those settled upon, but if the proof submitted is deemed satisfac-
tory the railroad eclaimant will be requested to relinquish the lands
embraced in said c¢laims and to take other lands.  All the provisions of
these regulations are applicable to these lands, excepting those pertain-
ing to relinquishmeunts by individual elaimants.

7. Since the issuance of patent terminates the jurisdiction of the
Land Department over the lands patented and exhausts its power to
~ examine and decide upon claims to such lands, and since this act mani-.
festly refers to conflicting elaims tolands whieh have not passed beyond
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the jurisdiction of the Land Department, it follows that its provisions
are confined to unpatented lands, and that lands which have been pat-
ented are not- the subject of relinquishment and can not he made the
basis of a lieu selection under this act; but the point to which the oppos-
ing claims have been prosecuted or the extent to which they have been
considered by the Land Department is not material, if they be other-
wise within the terms of the act and the lands remain unpatented.

C. What are the claims which come within the provisions of this act?

8. An individual claim adverse to the railroad claim is one which
prior to January 1, 1398, was initiated in good faith by some qualified -
person, by Qettlemen’ﬁ entry, or purchase ‘“under color of title or claim
of rlght under any law of the United States or any ruling of the Inte-
rior Department,” and which is still maintained conformably to such
law or ruling, and is one which, in the absence of the railroad claim,
could be perfected into full title. (See also paragraph 6.)

9. The railroad claimis one which arises from the definite location of

the line of railroad if the Tand is within the primary limits of the grant,
_or which arises from a lieu selection if the land is within the indemnity
limits, and is one which, in the absence of all individual claims, would
enable the railroad claimant to obtain full title to the land.

10. The purpose of the act is to avoid further strife and contention -
before the land department between the railroad claimant upon the one
bhand, and individual claimants upon-the other hand, and to that end
the act extends alternatively to the individual claimant and the rail-
road claimant an opportunity to acquire other lands of equal area in
lien of those in. contest. The privilege of making a lieu selection is not
dependent upon success or failure in the contest, but rather upon the

existence of a contest or controversy which is intended to be disposed
of without subjecting the parties to the delay, expense and inconven-
ience incident to its further prosecution. The act contains a provision
that nothing therein “shall be construed as enlarging the quantity of
land which the said Northern Pacific Railroad Company is entitled to
under laws heretofore enacted” but in the light of other provisions in
thé act in harmony with which this one must be construed, it is obvi-
ous that this provision is not intended to restrict the operation of the
act to these instances in which the railroad claim is ultimately found to
be the superior one. To ascertain that fact would require the prosecu-
tion of every contest to a final decision and would render the act prac-
tically inoperative, because, if compelled to litigate its clain to a final
decision through the local office, the General Land Office and before
the Secretary of the Interior, it is doubtful whether the railroad-claim-
ant would surrender for the benefit of the defeated individual claimant
the railroad claim thus established at a cost of much time; expense
and inconvenience, The.claim which will supporta relinquishment and
lien selection is not described as a law/ul one but as a “right . .
- claimed to have attached by definite location or selection” and as a
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* claim initiated in good faith “wnder color of title or clainv of right,” ete.
Under the act of July 2, 1864 (13 Stat., 365) the railroad company
became entitled to all the odd-numbered sections within the primary
limits of the grant or to indemnity for such as were ¢ granted, sold, re-
served, occupied by homestead settlers, or preempted, or otherwise dis- »
posed of,” at the date of the definite location of its line of road. Thus
the maximum quantity of lands to which the eompany was entitled is
established by ascertaining the area included in odd-numbered sections
within the primary limits of the grant as adjusted to theline of definite
location. The clause in the act of July 1, 1898, providing against an
enlargement of the quanbity of lands to which the railroad company
was then entitled has reference to the maximum quantity ascertained
as aforesaid, and does not restrict the privilege of making seléctions
under that act to those instances where the railroad claimant has an
absolute legal right to the particular lands relinquished, a matter
which would not be involved.in an ascertainment of the quantity of
the grant. '

D. What:lands are subject to selection in licw of those relinguished?

11, Selections will be limited to a gquantity of land not exceeding
,thmt relinquished, but, since all selections mustbe according to legal
subdivisions which generally approximate but do not always embrace
the same area, a slight difference in the acreage of the tract relin qmshed'
and selected will niot be deemed an inequality in quantity.

12. Subject to the limitations named in paragraphs 13 and 14, selec-
- tions may be made from any public lands within a Stateinto which the

Northern Pacific Railroad land-grant extends, surveyed or unsurveyed,
‘not mineral or reserved, not valuable for stone, iron or coal, not subject
to valid adverse claim, and not occupied by a settler at the time of
such selection; butodd-numbered sections within the Bozeman, Helena,
and Missoula land districts in the State of Montana, and the Cceur
- d’Alene land distriet in the State of 1daho, which are also within the
primary or indemnity limits of said land-grant, can not be selected by
or patented to the railroad claimant unless they have been finally clas-
sified as non-mineral under the act of February 26, 1895 (28 Stat., 683).
3. Selections of unsurveyed lands by the rmhoad claimarnt are con-
fined to odd-numbered sections or legal subdivisions therein ¢“to be
identified by the survey when made,” that is, the selection must be of
the whole or some legal subdivision of a designated odd-nuinbered sec-
tion so that the public survey when made will give identity to the land
selected.

Selections of unsurveyed lands by an individual ¢laimant must be
designated according to the description- by which they will be known
“when surveyed, if that be practicable, or, if not practicable, by giving
with as much precision as possible the locality of the tract with refer-
ence to known land-marks, so as to admit of its being readily identified
when the lines of survey come to be extended,Jand the selection must
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be made to conform to such survey within thirty days from the date of
the receipt at the local land office of the approved plat of the township
embracing such lands.

14. Lands selected by an individual claimant in- 11eu of other lands
the ¢laim to which has not been carried to final enfry and certificate or
to the submission of final proof entitling him to final entry and certifi-

cate, must be in a compact body and be of the character subject; to entry

- under the particular law controlling the ‘claim relinquished, and this
applies whether the lands selected are surveyed or unamveyed (See
pamgl aph 36.) : :

“B. Procedure in obtaining relinguishments.

15. As soon as may be practicable after the adoption of these regula-

tions, an exam'ina.tion‘will be made of the contests pending before the
Secretary of the Iuterior; and those appearing to come within the pro-

~vision of the act of July 1, 1898, will be returned to the Commissioner -

of the General Land Office for disposition hereunder, together with all
like contests then pending in the General Land Office.” From time to
time thereafter other contests or controversies appearing to come within
the provisions of said act will be disposed of in like manner. Any
claimant believing that his or its claim comes within the provisions of

said act may request that such claim be disposed of theleundm and

such request will receive due consideration.
16, In speaking of the surrender by the individual claimant of the

lands in contest and the taking by him of other lands in lien thereof,

the act describes it as a transfer of his claim or entry, but since the

transaction, whether by the individual claimant or by the railroad

--claimant is essentially the same, it is for convenience deseribed and

spoken of throughout these regulations as a relinquishment of the lands

in contest and a selection of other lands in lieu thereof.
17. The option of relinguishing the lands in contest and selecting
other lands in lieu thereof is by law first extended to the individual

claimant, and if he elects to hold .the lands which are in contest the

railroad claimant will be called upon to relinquish the same and to
select other lands in lieu thereof. (See paragraphs 29 to 31, inclusive.)

18. Whenever any contest or controversy appears to come within the
" provisions of said act, the Commissioner of the General Land Office
will notify the individual claimant of the option accorded by law to
individaal claimants and will request him, if still maintaining his claim
as herein required, to make proof of such continued maintenance and
to exercise his option within sixty days after the time of receiving such
notice. (See paragraph 30.) If the claimant elects to relinquish the
lands in contest and take other lands in lien thereof, he must execute
a proper relinquishment as hereinafter required-(see.paragraphs 24 to
© 26, inclusive) and transmit the same to the Commissioner of the General
Land Office, together with notice of his election so to do.

)
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19, In all cases where the individual claim has not passed to final
entry and certificate; or to the subinission of final proof entitling the
claimant to final entry and certificate, a failure to furnish satistactory
proof of the continued maintenance of the claim and to exercise such
option within the time named will be deemed an abandonment of the
claim, and the land embraced therein will be disposed of accordingly.

20. Im all cases where the individual claim has passed to final entry
and certificate, or to the submission of final proof entitling the claimant,
to final entry and certificate, proof of the continued maintenance of the
claim is not essential, but a failure to exercise such option within the :
time named will be deemed an election on the part of the 1nd1v1duai :
claimant to lhold the land in contest.

21. The Commissioner of the General Land Office may in his dlele
tion extend the time for exercising such option in spemai cases upon
proper cause being shown,

22. An individual claimant may, Wlthout formal notice or request,
make proof of the continued maintenance of.his claim, and exercise his
option and netify the Commissioner of the General Lamd Office thereof,
in which event the notice and request: otherwise 1eqmred will not be
necessary. = (See paragraphs 18 and 24 to 26, inclusive.) o

23. From time to time, and as soon as conveniently may be done, the
Commissioner of the General Land Office shall prepare and submit to
the Secretary of the Interior, duplicate lists describing, according to
the smallest legal subdivision, the lands to which there are conflicting .
claims as described in these regulations, and which the individual
_claimants have elected to hold, and upon the approval of any such list -
by the Secretary of the Interior, the Commissioner of the General Land
Office will retain one copy thereof in his office and will transmit: the
other copy thereof to the said railroad claimant, with the request that
it relinquish its claim to the lands therein deseribed. -Every list will
be deemed conclusive against the railroad claimant to the extent that
it will be required, within sixty days after receipt thereof, to execute .
and deliver to the Secretary of the Interior a proper relinquishment to-
the United States of all lands in said list, or to make satisfactory show-
ing that those not relinquished have heen sold or contracted to be sold
or-are used or needed for railroad purposes or are valuable for stone,
iron or coal. (See paragraphs 24 to 26 inclusive,and 29 to 31inclusive.)

. What is a proper relinquishment?

‘)4 The relinquishment, must be by an instrument in writing describ-
ing the lands in contest and making appropriate reference to the claim
intended to be surrendered, and in terms releasing, quit-claiming, and
" relinquishing unto the United States of Ameriea, all the right, title,
interest and claim of the individual or railroad claimant, as the case
may be, to such lands. It must be executed, witnessed and acknowl-
edged conformably to the laws respecting the conveyance of real prop-
erty in the State where the land is situate. :
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25, Relinquishments by individuals of claims which havé'p'assed to
final enfry and certificate, or to the submission of final proof entitling
the claimant to final entry and certificate, must also be executed by the
wife of the claimant, if he have one, in such manner as will effectually
bar any dower, homestead or other interest on her part in or to the
lands relinquished.

26. A relinquishment of an individual claim which has passed to
final entry and certificate, or to the submission of final proof entitling
the claimant to final entry and certificate, or which under existing laws'
is assignable before that time, and also all relinquishments by the rail-
road -claimant, must be accompanied by proof satisfactorily showing
whether the land relingunished has been sold, contracted to be sold, or
encumbered. - (See paragraphs 1 and 32.)

G. Effect of relinquishment—awhen right to select other lands is complete,

27, Upon the filing with and acceptance by the Commissioner of the
General Land Office of a relinquishment by the individual claimant, the
lands in contest may be patented to the railroad claimant, in the same
manner as other lands falling within the terms of the grant; and the.
individual -claimant, upon receiving notice of the acceptance of his
relinquishment, will be entitled upon proper application (see paragraph
32), to select other lands according to the conditions and limitations of _
said act (see paragraph 36).
© 28. Upon the filing with and a,cceptance by the Commissioner of the
General Land Office of a relinquishment by the railroad claimant, the
lands so relinguished ¢“shall revert to the United States, and such .
tracts shall be treated under the laws thereof in the same manner as if
no rights thereto had ever vested in the said rdilroad grantee;” and
the individual claimants thereto shall be permitted to perfect their
claims or entries and to obtain title thereunder upon complidnce with
the laws pertaining thereto. - In the event that any individual ¢laim on
account of which a relinquishment is made by the railroad claimant is
not perfected into full title, the lands embraced therein will not revert
to the railroad claimant but will be subject to other disposition accord-
ing to law. The railroad claimant, upon receiving notice of the accept-
ance of its relinquishment, will be entitled, upon proper application
(see paragraphs 32 to 41 inclusive), to select other lands ‘Lccordmg to
the conditions and limitations of said act, ‘

H. Disposition of contests involving lcmds sold or contracted to be sold
by the railroad claimant, used or meeded for railroad purposes, or valuable
© Jfor stone, iron or coal,

29. By the terms of the act the railroad claimant is exempted and
excused from relinquishing lands which have been sold or contracted
‘to be sold by it, or which are used or needed for railroad pmposes, or
which are valuable for stone, iron or coal.

30. Where it satisfactorily appears from the record in any contest
that the lands in controversy come within the terms of this exemption,
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the Commissioner of the General Land Office in calling upon the indi-
vidual claimant to exercise the privilege accorded to him (see para-
graphs 17 and 18) will notify him that the railroad claimant can not be
required to relinquish such lands and that unless he elects to relinquish
the same and take other lands in lieu thereof, the contest will proceed
to final determination without further regard to said act; and where
such exemption is-satisfactorily shown after the individual claimant
has elected to hold the lands in contest (see paragraph 23) the Commis-
sioner of the General Land Office will netify him thereof and accord
him another opportunity, to be exercised within a stated time, to relin- =
quish the lands in contest and take other lands. "In the event that this

privilege is declined the contest will proceed to final declblon in-the
usual way. :

31, The affidavit of two persons having personal knowledge of the
facts will be deemed. sufficient to prima fucie establish that any lands
come within this exempted class; but sach affidavit should state fully
when and to whom the lands were sold or contracted to be sold; and
if contracted to be sold, the extent to which such contract has been
performed and whether it is still subsisting; the necessity for the pres-
ent'or future use of such lands for railroad purposes and the extent
thereof; or how it has been ascertained that they are valuable for stone,
iron or eoal as the ease may be.

I. Pr oce(hwe in selecting liew lands and perfecting title thereto.

32. Applications to select lieu lands hereunder, whether by an indi-
vidual claimant or by the railroad claimant, must be presented to the
local land office of the distriet within which the lands selected are sit-
nate. The application must particularly state the description and
acreage of the lands relinquished, the acceptance by the Commissioner
of the General Land Office of the relinquishment and the deseription of
the lands selected (see paragraph 13) and must be accompanied by
proof that the land selected is of the character subject to selection. (See
paragraphs 11 to 14, inclusive.) If the records of the local office do not
show to the contrary, the character of the land will be deemed to be
prima facie established where the application is supported by the oath
of the individual claimant, or of an agent of the railroad ela,lmfmt
based upon a personal examination of the land.

338. If the application is in proper form and upon examination of the
records in the local office the lands selected appear to be subject to

 such selection, the local officers will accept the applieation, give it an

appropriate number, make due’ notation of the selection upon the
records of their office and transmit the papers to the Commissioner of
the Geneéral Land Office for his consideration.

34, When the lands selected have been returned as mineral by the
surveyor-general, the first sub-division of paragraph 103 of the Mining

, Regulations, approved December 15, 1897, shall be applicable thereto,

but in view of the proof exacted by paragraph 32 hereof the require-.
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ments-of paragraph 104 of such Mining Regulations will be dispensed
with as to all selections hereunder-of lands not returned as mineral.

35, When any lands, whether sur Veyed or unsurveyed, have been
selected hereunder by an individual claimant or by the railroad claim-
ant, no right thereto can be initiated by settlement or entry while such
selection remains of record. :

36. Where lands are’ selected by an mdwulual claimant in heu of
Jands the claim to which has not been carried to final entry and certifi-
cate or to the submission of final proof entitling him to final entry and.
certificate, the claimant will be required to perfect his right to the
lands selected by compliance with the law relating to that class of
claims and to submit proof thereof in the usual way, but credit will be

 given for his bona fide residence, improvements, cultivation, or reclama-

' tion, as the case may be, and for any payment of fees or purchase

money, upon the land relinquished, it being the purpose of the act to -
give individual claimants the same status with respect to the lieu lands
selected by them w]uch ’nhey occupied with respect to the lands relin-
quished. :

J. Time of issuing patents to selected lands. ' ]

37. Unsurveyed lands, whether selected by an individual clmmf\nﬁ
or- by the railroad clalmant will' in no event be pa,tented until after’
survey.

38. Unsurveyed lands selected by the rmhoad claimant will not be
patented until after the expiration of four months from the date of
the receipt at the local land office of the approved plat of the township -
embracing the lands so selected; and surveyed lands selected by the
railroad claimant will not be patented until after the expiration of four
months from the date of selection.

39. Unsurveyed lands selected by an mdlvldual clmlmant in lieu of
lands the claim to which has been 1egulm]y carried to final entry and
certificate or to the submission of final proof entitling him to final entry
and. certificate, will not be patented unfil after the expiration of four
months from the date of the receipt at the local land office of the ap-
proved plat of the township embracing the lands so selected; and sur-
veyed lands selectéd by an individual claimant in lieu of lands the
claim to which has reached a like status will not be patented until after
the expiration of four months from the date of selection.

40. The purpose of the last two paragraphs is, in all instances
where publication and notice will not be had, to give to settlers, if any,
upon such lands at the time of the selection thereof, the full period

preseribed by law within which to apply at the local 1and office to make . -

" homestead eéntry of the land, and to afford ample time for the local
officers to advise the Commissioner of the General Land Office of any.’
such application before the time arrives for issuing patent under the
selection, .
41. Selections made by the rallroad claumant whlch are found sa)ms-;,
12781—voL 28——8 :
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factory by the Commissioner of the General Land Office will, upon the
expiration of the time required to elapse before the issuing of patent
(see paragraphs 37 to 40, inclusive), be certified to the Secretary of the
Interior, and if approved by him will be patented to the 1f\1h‘oad claim-
ant as though originally granted.

K. Forms o be used in the administration of said act.

42. The election of the individual claimant to hold or xehnqulsh the
lands in controversy, and the proof of the mmnteu‘mce of his dalm,
may he made according to the following form

Tue STATE OF )
County of , 88,

, being first duly sworn wpon his oath, deposes and testifies as follows:
1. Q. What is your name, age and post-office address ?-—-Answer. .
2. Q. Are you a native born citizen of the Umted States, :md if so0, in what State
-or Territory were you born ?—Answer. X
" 8..Q. If you are not a native born citizen of the United States, hdve you declared
your intention to become a 01t1zen or have you been naturalized? If so, when and
where? = Answer.
- 4. Q. Axe youtheidentical person who has heretofore been claiming (here deseribe
land) under the law? If so, how and when was your elaim iuitiatedd—
Answer. - .
5. Q. Do you understand that there are conﬂlctmg claims to this land, one of
which is your claim and the other -of which'is the claim of the Nor’rheul Pacific
- Railroad Comp'my, ot its successor in interest—Answer. .
6. Q: Do you desire and elect under the act of Congress approved July 1, 1398 (30
Stat., 597, 620), tolhold the land in controversy and retain your prosent claum thereto,
Jor do you desire and elect nunder said aet to relinquish the land in GODLIOV(,IS) and fo.
transfer your said claim to other lunds?—Answer.
7. Q. State fully and accurately where youn 1e31ded from tune to time since the
initiation of your said claim to said land?—Answer. .
8. Q. Of whom does your family, if any, conmst and where have they 1es1ded
from time to time since the initiation of said claim?—Answer. :
‘9. Q. State accurately what you have done in the way of improving, cultivating
or reclaiming thisland, giving dates, value of improvements and amount of expendi-
ture #—Answer. . : A
10. Q. How much of the time were you upon said land during the year 1897, and
what work did you do or have done-thereon during that year?—Answer.
11. Q. What personal property did you have on this land on January 1, 1898%—
Answer.
12. Q. Have you sold, conveyed or mortgaged any portion of thisland or asmgned
-your claim thereto? If s0, state when, to whom and for what purpose?—Answer.

13. Q. Howmuch other land do you own now ?—Answer.
14, Q. Have you ever made a filing upon or.an entry of other public lands? : If so,
give the time, description of the land, name of the land office, and character of the
filing or entry #—Answer. : o
15. Q. To whom ecan yon refer for support and comobolatlon of the statements -
made herein ?—Answer.
(8ign plainly with full name.) - ’ —_—

AI hereby certify that the foregomg testimony was fully read to the said -
before being subscribed by him and that the same was subscribed and sworn to by
him before me this — day of
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Nors.—This affidavit may be made before the register or receiver of the local
land office, or before any other officer authorized to administer an oath.

If the claimant elects to relinquish the lands in controversy he must execute the
accompanying relinquishment.

43." A relinquishment by an individual claimant may be made sub-
stantially according to the followmg form, and one by the rfulroad
. claimant may be modeled therefrom :

Know all m'en'by these presents :
Thatl, of county, in the State of the identical person who
heretofore initiated and is now asserting a claim to the following described lands, to
- wit: (Describe fully and accurately) under the ']a\\_', desiring to take advan-
-tage of the provision in the act of Congress approved July 1, 1898 (30 Stat., 597, 620),
authorizing .an adjustment by the land department of conflicting clnms to lands
within the limits of the grant to-the Northern Pacific Railroad Company, do hereby
release, quit-claim and relinquish unto the United States of America, all my right,
title, interest and claim in and to the lands aforesaid, and I request that this relin-
quishment be accepted by the Commissioner of the General Land Office in order that,
under the provisions of the act of Congress aforesaid, I may seléct other lands in
lien of those hereby relinquished and may perfect and obtain titls to the lands so
) selected instead of to the Jands hereby relinquished.

I, wife of the said’ for the purposes aforesaid, do heleby
join my said hnsband in releasing, quit-claiming and relinguishing unto the United
States of America, the lands aforesaid, and I do especially waive and relinquish any
and all dower, homestead or other interest in the lands relinquished, to which I am
now or might hereafter be, entitled according to Iaw.

Witness our hands and seals this - day of

AD——r, )
—— —— [BzAL.]
——— —— [SEAL.]

" Witnessed by:

Nore:.—This relinquishment must be executed, witnessed and acknowledged cori-
formably to the laws respecting the.conveyance of real property in the State where
the lands relinquished are sitnate, and the officer before whom the acknowledgmens
is made must make and attach hereto; under his name and ofﬁcnl seal, an 2Lpp1opr1-
ate certificate of such acknowledgment. ’

44, The apphcwtlon to select lands in heu of those 1e11nqumhed and. -
the affidavit in support, theleof may be substa,ntlally accordmg to the
following forms:

Unitep ST AT LA\ID OFFICE AT s

, , (Ddte)
No, —. . S

I, , of the County of , in the State of ——-, hawing made relin-
quishment of my (state character of elaim) elaim, covering the of Seetion —,

in Township ——, Range ——, in , land district, containing acres, here-
- tofore included in the conflicting claims of the Northern Pacitic Railroad Company,
- orits successor in interest, and myself, which relinquishment has been duly accepted
by the Commissioner of the General Land Office, do hereby make applmation to
select in lien of the lands so relinquished the followmo lands, to wit: s
in - Jand district. :

My post-office address is
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Ux1TED STATES LAND OFFICE AT —,
(,Date) .

We hereby certify that we have carefully considered the foregoing application and
have critically examined the plats and records of this office, so far as they apply to
the lands sought to be selected. Finding that the application and proofs fully con-
form to the statute and regulations thereunder, and that the lands selected appear
by the records of this office to be subject to selection, we have accepted the applica--
tion; and have made due notation thereof upon the records, pending the advice of

. the Commissioner of the General Land Office. $ — fees paid.

7
Degister.

b4
Receiver. -

AFFIDAVIT 'TO BE MADE BY INDIVIDUAL CLAIMANT IN SUPPORT OF FOREGOING
APPLICATION. TO  SELECT. ’

UniTED STATES LAND OFFICE AT .
: (Date) .

No. ——-. : - :
I, —— , of county in the State of , being.duly sworn upon
my oath, do depose and say that my post-office address is ; that Tam -
the'individual elaimant wlio makes the foregoing application under the act of July
©'1, 1898 (30 Stat., 597, 620); that I am acquainted with the lands sought to he selected
under the foregoing application, and have examined every subdivision thereof;that
there is not to my knowledge within the Iimits of said land any vein or lode of
quartz or other rock in place, bearing gold, silver, cinnabar, or other mineral sub-
stanee; that there is not within the limits of said land to my knowledge any placer
or other valuable mineral deposit or any salines; that no portion of said land is
claimed for mining purposes.under local customs or rules of miners, or otherwise;
that no portion of said land is worked for mineral during any partof the year; that
said land is essentially non-mineral land; that it does not to my knowledge contain
any valuable stone, iron or coal;that it is not reserved in any manner, is not subject
to any-valid claim whatsoever, and is not occupied by any settler, And further
. affiant sayeth not, '

I hereby certify that the foregoing affidavit was read to affiant in my presence
before he signed his name thereto; that said affiant is to me personally known (or
has been satisfactorily identified to me); that I verily believe him to be a credible
person and the person he represents himself to be; and that this affidavit was sub-
seribed and sworn to by him before me at my office at , within the - land:
district, on this day of . : )

E]

NoTE.-——This affidavit may be made before the register or receiver of the local land
office or Lefore any other officer authorized to administer an oath. )

If the claim relinguished be a desert land elaim, timber eculture claim, or a
timber purchase claim, which bas not been carried to final entry and certificate or
to the submission of final proof entitling the claimant to final entry and certificate,
the applicant must also malke proof of the.character of the land selected, as
‘required by the regulations controlling that class of claims, ‘
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45. The following forin may be used in listing 1zmds to be relmqulshed
by the railroad claimant: ™ ‘ ) . . :

- DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE, -
Washington, D. C., , 18—

Whereas an act of Convress, approved July 1, 1898 (30 Stat., 597, 620), mmkes pro-
vision for the relinquishinent by the Nerthern Pacific Railroad Company, or its sue-
cessor in interest, upon the conditions therein named; of the whole or any part of
an odd numbered section, in either the primary or indemnity limits of the land.
. grant to that company, to which the right of said company, or its lawful successor,

. is claimed to have attached by definite location, or selection, and which prior to
January 1, 1898, has been ‘‘purchased directly from the United States or settled upon
or claimed in good faith by any qualified settler, under color of title or claim of
right under any lax of the United States, or any ruling of the Interior Department ”?
or which, if an odd numbered section in the primary limits, is settled upon after
January 1, 1898, and before survey, by a qualified person, in good faith, with a view
to homestead entry, and makes provision for the selection by said company, or its
successor in interest, of other lands in lieu of those relinquished; and

‘Whereas it is further provided in said act that the Secretary of the Interior shall
-asecertain and from time to time catse to.be prepared and delivered to said railroad
company, or its.successor in interest, a list or lists of the tracts coming within the
- provisions thereof; and

Whereas it is further provided by sald act that said railroad compnnv, or its sue-
cessor in interest, shall accept the list or lists so made by the Secretary of the
Interior as conclusive with respect to the particular lands to be relinquished by
it, but “shall not be bound to relinquish lands sold or contracted by it or lands which

-it uses or needs for railroad pmposes, or lands valuable for. stone, iron, or coal; ;7
and

‘Whereas it is further provided, as to aﬂl claims; excepting homestead settlements
made on unsurveyed lands after January 1, 1898, that ¢ before the Secretary of the
Interior shall cause to be prepared and delivered to said railread grantee, or its
successor in interest, any list or lists of theseveral tracts, which have been pur-
chased or settled upon or occupied as hereinbefore provided, he shall notify the
purchaser, settler, or elaimant, his heirs or assigns, claiming against said railroad
company, of his right to transfer his entry or claim, as herein provided, and shall
give him or them option to take lien lands for those elaimed by him or them, or hold
his claim and allow the said railroad company to do so, under the terms of this
ach;” and .

Whereas, upon exammatmn by this office the followmor tracts of land have been
found to be of the character authorized to be relinquished under said act and the
claimants therefor against the railroad company (where entitled to such option)

. have, upon due notice of their rights under saﬂd act, refused to transfer their
respective claims to other lands, to. wit:

List No, —.
Land Distriet.

!
1

State of -

‘Parts of Sections. . ‘ Sec. Tp. R Adverse Claimants.
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\Tow, therefore, the said list is hereby submitted bo the Secretary of the Interior
for his consideration, with the 1ecommendamon that directions be given to this
office to call upon the Northern Paeific Railroad Company or its successor in interest;
as the case may be, to relinguish all of said lands or to satisfactorily show that
those not lehnqmshed have heen sold or contracted to be sold, or are used or needed
for railroad purposes, or are valuable for stone, iron or coal; and to advise said .
Tailroad company or its successor-in inteérest that upon vﬁling the relinguishment
requested it will be entitled to select other lands in: lieu thereof, as provided in
said act. i '

Commissioner.

DEPARTMENT OF THE INTERIOR,.
: ’ 1849.°
H

Approved:

B

Secretary of the Interior.

L QCases not covered by y these regulations.

46, If in the administration of said act cases are found which are
not covered by these regulations, such cases will be disposed of accord-
‘ing to their respective merits, under special instructions, or supple-
mental regulations embracing cases of that character will be adopted,

a8 may seem 11ecessary
BINGER HERMANN,

e Commissioner.
Approved, February 14, 1899: ‘ :
C. N. BLiss,

Secretary.

RAILROAD GRANT—SECTION 1, ACT OF APRIL 21, 1876,

“CAMPLAN o, NORTHERN PaAciric R. R. Co.

The confirmation, by section 1, act of April 21, 1876, of a preemption . filing, as
against a prior withdrawal on the general route of the Northern Pacific, is
dependent upon compliance with the preemption law, and the presentation of
proper proofs thereot by the claimant; and if these conditions are not complied
with the confirmation is not ope1atlve, and does not defeat the attachment of
the company’s right.

. Secretary Bliss to the 009mnissioner of t7w General Land _Oﬁice,‘Febmacwy
(W.V.D.) ‘ 7, 1899. o (BJBCBY)

Emil A. Camplau has filed a motion for review of the decision of the
Department of May 3, 1897 (unreported), rejecting his application to
contest the right of the Northern Pacific Railroad Company to the 8. &
of the SE. % of Sec. 33, T.2 N., R, 4 W.,-Helena, Monta,na,, land district.
This land is W1thm the limits of the legislative withdrawal made
Dby operation of law, as well as the executive withdrawal made by
the order of the Sécretary of the Interior, upon the filing and accept-
ance of the map of the general route of the road, February 21, 1872,
notice of which was received at the local office May 6, 1872, The line
~ of road opposite. thereto was definitely located July 6, 1882, and this
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tract fell-within the primary limits of the grant as adjusted to such
definite location. - After the filing and acceéptance of the map of gen-
eral route and the resulting withdrawal, but prior to the time when -
notice thereof was received at the local office, Andrew Mcedorley filed
pre-emption declaratory statement for said tract; together with other -
lands, alleging settlement thereon the same day. McJorley did not
comply with the pre-emption law; did not make final proof under his -
filing; did not make payment for the hnd, apd, indeed, never eauled
the filing into an entry.

The present case arises upon the application of Camplan made Sep
- tember 4, 1895, to contest the right of the railroad company to said

trac.t, with a view of making enfry thereof under the homestead law,
contending that the declaratory statement of said MecJorley, filed before
notice of withdrawal upon general route was received at the local office
and existing upon the records of that office at the date of the definite .
location of the line of road, constituted such a claim as excepted the
tract from the grant to said company. .

The tract in . controversy is part of an odd-numbered section lying
within forty miles of the general route of the road, as fixed I‘ebruary,
21, 1872, )

Upon the a.uthorlty of William E. Inman ». Northern Pacific R. R. Co.,
(28 1. D, 95), decided this day, it is held that the legislative withdrawal
of the odd-numbered sections to the extent of forty miles on each side

- of the geneéral route of the road took effect immediately npou the filing
and acceptance of the map of general route, whereby said lands were
reserved and appropriated by operation of law for the purpose of sat-
- isfying the grant to said company; and that the pre-emption filing of
McJorley, made at the local land office during the continuance of this
‘withdrawal, was made at a time when as between the railroad gompany
and individuals this land had been taken out of the public domain and
could not, as against the rights of the company, be acquired by settle-
ment, filing, or entry under the pre-emption law. Lauds so leselved .
and appropriated were notb subject to pre-emption.

Until the pdbSlng of title to the railroad company by the accepted
definite loeation of the line of its 1oad it was competent for Congress -
to confirm or validate this filing or to otherwise dispose of said land,
as. it saw proper. This ¢onfirmation could therefore have been made
absolute or subject to such conditions and limitations as. Congress
deemed proper. By the first section of the act of April 21, 1876 (19
Stat., 35), Congress exercised its power of confirmation, but made the
confirmation dependent upon compliance with the pre.emption law,
and the presertation of proper proofs thereof by the claimant, = This
- -condition was not complied with by MedJorley, either before or after
the act of April 21, 1876, and for that reason the confirmation never
became operative and d1d not defeat the title’ of the railroad company -
under its grant.

The motion for review is thelefore demed
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MININ G CLAIM—LODE APPLICATION—-INTERSECTING MILLSITE.
'PAUL JoNER LODE.

An appheatlon for a lode patent shiould not embrace land lymg within and beyond .
R an intersecting patented millsite.

 Secretary Bliss to the G’omamsswner of the General Land Office, February
(WVD) - 10, 1899. (C. W. P,

‘The (Jomblnatlou Mmmg and Mllhng Gompany has appealed from
the decision of your office, dated August 5, 1897, holding for cancel-
lation that part- of mineral entry No, 28, embracing the Paul Jones
quartz lode claim lying south of the patented Gladstone millsite claim,
and requiring an amended survey of said lode claim, showing the por-
tion of the claim for which patent may issue. In view of tlie errors
asslgned a history of the case will be given from the outset.

It appears that on November 14, 1893, your office, upon the apphua
tion for a patent to the Paul Jones lode claim, by the Combination Min-
ing and Milling Company, found that the approved plat and field
- notes of survey show that said claim conflicts with the Gladstone Mill-
site claim, survey No. 1939, lot 46 B., which passes entirely across said
Paul Jones lode claim, dividing it into two separate non-contiguous
portions, 175 feet of said lode Iying in the northeasterly end of said
claim, wherein is situated the discovery tunnel, the improvement
claimed in the estimate of $500 expended in the development of this
-claim, and 1125 feet lying southwesterly and beyond said millsite elaim,
~ the remaining 200 feet of said lode being within the boundaries of said
millsite, lot 46 B., upon which patent issued December 2, 1892, to the
Black Pine Mining and Milling Company and Aneas McAndrew, the
same being embraced in Helena mineral entry No. 1644, upon the Glad-
stone lode and millsite claim; that the Paul Jones location was made
January 19, 1891, upon a discovery on that portion of the claim lying
northeasterly of said millsite; that the survey of said claim was made
February 28,1893, and approved May 6, 1893; that -application for pat-
ent was filed June 1, 1893. - Upon these findings your office held that it
was error to extend the survey beyond the northerly line of the pat-
- ented millsite, or to include in the application for patent for the Paul
Jones claim ground already patented; and held that said entry must
be canceled as to the part above stated, but, that inasmuch

as much the greater part of the Paul Jones lode elaim lies sontheasterly from said
millsite, claimant may, if he 80 desires, retain that portion of his claim, provided
he can show a discovery of mineral-thereon, and that $500 have been expended in
labor or improvements upon that part of sdid claim,

and allowed the claimant thirty days to elect which part of said clalm
it will retain under its application and said

at the expitation of the time allowed said ehtry will be held for cancellation as. to
one of the mon-contigious portions of the lode clajm’ at the point where the lode -
enters the patented millsite and passes Wlthm it,
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. -January 30, 1894, the Combination- Mining and Milling Company
filed a paper in your office, in which it is stated that the Combination
Mining and Milling Company, after the entry of the Gladstone millsite,
became the owner thereof, and that said company is now the owner of
both the Gladstone millsite and the Paul Jones lode claim; that the

o
|

TN R.ISW.

UNSURVEYED

MONTANA .

issuance of a patent for the Gladstone millsite, in so far as it includes
the ground in conflict, was a “mistake,” and it is requested that the
Combination Company be permitted to correct or rectify the misfake -
by executing a deed to the United States, upon a proper showing as to
present ownership by said company, and that a patent be then issued
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for the entire area embraced in the Paul Jones lode claim, including
tha,t part in conflict with the Gladstone millsite claim.

" March 2, 18%4, the Combination Company filed thlee afﬁdawts m ade
by F. H. Bird, Heury Isendorf and J. D. MeDonald.

In the affidavit of ¥. H. Bird, it is set out:

That from the discovery on the said Paul Jones claim there is a well defined vein
of lead matter econtaining silver ores running across the said Gladstone millsite;
. that said vein is indicated by float and out croppings along the entire course of said
vein, and that by the aforesaid float and out croppings thesaid vein can be readily
" traced entirely through the said Gladstone millsite; that said float and out: ¢rop-
pings from their present appearance and from the natule of the ground must have
been readily discernible ta any person aequainted with the ground and who caré-
fully inspected the same before the patent to the said Gladstone millsite vas issned,
That befween the 17th and 20th of October A. D. 1894, by his direction & tunnel was
run upon the ground so in conflict, and at a distance of about 185 feet from the dis-
covery on the said Paul Jones claim and at a depth of about four feet from the sur-
face, the said tunnel struck the vein hereinbefore mentioned, which said vein was
‘readily traced and had a well-defined wall, and that duriug the aforesaid. time by
his direction a shaft was sunk upon the ground so in conflict with the said Gladstone '
millsite, and at a distance of about 230 feet from the discovery on the said Paul
Jones Quartz Lode mining claim, and at a distance of about 165 feet from the north
boundary line of the said Gladstone millsite, and at a depth of aboub seven feet.
from the surface the said shaft struck the said vein, which said vein consisted of
-gimilar lead matter containing silver, and could be readily traced and had a well
defined wall. : '

These averments are corroborated by Isendorf and McDonald in
their affidavits.

Your office, by letter dated IFebruary 6, 1897, after stating that the
survey of the Paul Jones lode claim was made February, 28, 1893, based
on a location made January 19, 1891, and that '

the record in the case of the Gladstone millsite shows that the original survey of
said claim was made in October, 1886, by Thomas T. Baker, U, 8. deputy surveyor,
who reported that no veins or lodes of guartz or other rock in place . . . is known
to exist on any palt of the (ladstone millsite, so far as I know or could ascertain,. .
.(and that) August 6, 1892, a resurvey of said claim was made, the deputy (surveyor)
making, substantially, the same report as to the character of the land embraced in
the millsite claim, (and further stating that) there is also on file with the case the
usnal affidavit as to no known veins or lodes, made by Jos. W. Harper, attorney for
elaimant company, corroborated by two witnesses, who swear that for six months
they have resided near and have offen been upon said millsite, and that, so far as
_ they know, there is no vein or lode or other rock in place bearing gold, silver, cin-
nabar, lead, tin, or copper, and that they verily believe that none exists thereon,
- your office said: ‘It thus appears that the patent for the millsite claim was regu-
larly issued upon competent evidence, and does not appear to have been a ‘mistake.”

The request contained in the paper filed by the Combination com-
pany, January 30, 1894, was denied by your office, but on April 23,
1897, sixty days were allowed to file the eVJdenoe of dlscovery and
expenditure theretofore required.

In the decision appealed from it is held that, no action having been
taken by the claimant and the time allowed having expired, ¢said
mineral entry, No. 28, is hereby—pursuant to decision of November 14,
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1893,—held for-cancellation as to all that portion of the Panl Jones

-claim lying south of the said Gladstone millsite,” and that should that
- decision become final, instructions will be issued to the U. 8. surveyor-
general, requiring an amended survey of the Paul Jones claim, show-
ing the portion of the claim for- which patent may issue, i, e., that
portion lying north of the Gladstone millsite.

The records of your office show that the (:rladﬁtone millsite was .
located September 17, 1886; that application for patent thereto was.
made August 29, 1887J and publication duly made for the prescribed
period of sixty days, and it appears that the resurvey which was madé
August 6, 1892, was made at the instance of the Combination Mining
and Milling Company. Tt also appears that the affidavit as to no
known veins or lodes was made by Joseph W. Harper, who was oneof
the -corporators of the Combination Mining and Milling Company,
incorporated December 23, 1887, three days prier to the date of said
affidavit, that no adverse claim was filed and that patent was issued
December 2, 1892, to the Black Pine Mining Company and Aneas
McAndrew, co-claimant. It thus appears that the government’s title
to the land covered by the millsite has passed to the Black Pine Min--
ing Company and Aineas McAndrew, and all control of the executive
department over the title has e¢eased. -

It is alleged in the appeal from your office decision that the land in
conflict was known to be mineral land at the date of the millsite
patent, but this averment is not supported by the affidavits filed in the
case, Moreover, it is not alleged that the land was known to be min-
eral land at the date of the application for the millsite patent or at the
date of final entry. It does not appear that there was any “mistake”
in the issuance of the.patent for the millsite; nor is sufficient ground
shown for the aceeptance of a surrender of the title to the land coveled
~ by the millsite patent.

. There appears to be no error in your office degision of November 14,

"1893, holding that the Paul Jones Quartz lode mining claim could only
stand for one or the other of the two parts, and giving the claimant
the privilege of retaining the larger portion by showing a dlbcovery of
mineral thereon and that $500 in labor or improvements thereon had
been expended. Said decision.is supported by the Andromeda lode
~case, 13 L. D., 146, cited in the decision; the Bi-metallic Mining Com- -
" pany’s case, 15 L. D., 309, and the Mabel Lode case, 26 L. D., 675.
Your office decision of August 5, 1897, is therefore affirmed.

HAYDEN o. TINGLEY ET AL.

Motlon for review of departmenml decision of Septembel 24, 1898
27 L. D., 455, denied by Acting Secretary Ryan, February 16, 1899.
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RAILROAD LANDS—ACT OF JULY 1, 1898,
Livs v. NORTHERN PAcrric R. R. Co.

A -claim resﬁihgiupou a rejected application to make homestead entry, and not upon
settlement, entry, or purchase, is not within the provisions of the act of July 1,
1898, or the regnlations thereunder.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W.V.D,) February 16, 1899, - (4. L. McG.)

Your office, on August 28, 1896, affirmed the action of the local offi-
cers in rejecting the application of June 10, 1895, of James W. Lamb,
to make homestead entry for the SE. } of Sec. 15 T.19 N, R. 8 W,,
Olympia land district, Washington, f01 confliet Wlth an mdemnlty
" gelection of said tract made by the Northern Pacific Railroad Com-
pany per lists of June 5, 1885, and June 7, 1893, .

Anungust 6, 1894, the Department directed that one Eugene L, Curtiss
be permitted, in pursuance of his-prior application, to make entry of

said land within a fixed time, in which event the company’s selection
would be canceled. ' ‘

Curtiss did not make entry of the land, and hence the only objection
to the company’s indemnity selection wasremoved. Lamb’s subseqiient
-application was therefore properly rejected, and the deeision of your.
‘office is affirmed. Northern Pacific R. R. Co. ». Dean ef al. (27 L. D,,
462); Northern Pacific R. R. Co. . Fly (27 L. D., 464); Dunnigan ».
‘\Tmthern Pagcific R. R. Co. (27 L. D., 467).

Lamb’s claim rests upon a 1e;|eeted application to make homestead_»
-entry and not upon setflement, entry, or purchase, and therefore does
not appear to come within the provisions of the act of July 1, 1898 (30
Stat., 597, 620), or the regulations thereunder (28 L. D., 103). '

STATE BOUNDARY;NAVIGABLE STREAM—RELICTION.
GILLESPIE v. STATE OF NEBRASKA.

The control and right to dispdse of public lands lying nnder a navigable stream,
that forms the boundary of ‘a State, and within the limits thereof, passes from

the government to the State on its admission to the Union, and if a sndden -

change oceurs thereafter in the course of such stream, the rehctlon lying W]f:hl]l‘
said State is not the property of the United States. :

Acting Secretary Ryan to the Commissioner of the Geherdl_l}and Office,
(W.V.D)) - February 16, 1899. - {G. B.G)

April 15, 1896, the local officers rejected the application of Lloyd G.
Gillespie to make homestead entry for lot 5 of Sec. 1, T. 28 N., R. 8 H.,
and lots 5, 6, 7 and 8 of Sec. 36, T. 29 N, R. 8 &, O’Nea] land dlstmct,
Nebrasia, for the following reasons:

1. Notations on the plats of this office showing the resurvey of townships 28 and
29 of range 8 east show that the tracts applied for are.not *subject to disposal, nor
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location, until special instructions are given by the Commissioner of the General
Land Office to the register and receiver at this office,” and it does not appear that
any instructions have been received at this office from the Commissioner of the Gen-
eral Land Officé relative to the disposition of the tmcts in question, since the filing .
"~ of the above meéntioned plats.

2. Under section 7 of the-act of April 19, 1864 (13 U. 8. gtaJt 47), a portlon of the’
tract applied for, viz: lots 5, 6, 7 and 8; of-Sec. 86, T. 29 N, R. § E., belongs to the
State of Nebraska for the support of common schools.

Gillespie duly appealed from that actlon whereupon your office Tén-
dered its decision of February 20, 1897, allowmrr his applieation for lot
~ b'of See. 1, aforesaid, but rejecting it as to the said lots 5, 6,7 and 8 of

Sec. 36, for the reason stated that said last named tracts are within a
“section granted to the State of Nebraska for thé support of common
. schools by section 7 of the act of April 19, 1864 (13 Stat., 47).

Gillespie has appealed to the Depar tment.

1t appears from your said office decision and from the records and
files of your office, which have been examined, that at the date of said
granting act, April'19, 1864, all of the above described land was covered
by the waters of the MISSOU.I'I river, which river formed the boundary line
between the State of Nebraska and the Territory of Dakota. The river
flowed in a southerly direction at this point, and, maklng a bend
towards the east and north, enclosed a peninsula about two and  a haif
miles long, and about twenty three chains wide, across the neck. This
.peninsnla was then on the Dakota side of the river. The township -
was originally surveyed in 1858, and the west side of the river was then
meandered. Some time between 1867 and 1869 the river cut its way -
through the neck, leaving its former bed, which included the lands in
controversy, praetlcally dry, and placing the penmsula on the Nebraska
-side.

After the river had changed its course, and in February, 1870 a
survey was made of the old river bed, and this survey made the old
meander line of the west bank of the river the western boundarv of -
the above-described lots, while the center of the.old channel became
their eastern boundary. '

. By-act of April 28, 1870 (16 Stat., 93), Oongress made the center of

the new channel the boundary line between Nebraska and Dakota, but -

this did not affect, the status of the lands in -controversy in any way,
sinee they have been within the original limits of the State of Nebraska .
- since its formation, the enabling act of that State providing as to its
boundary line at this point that said line shall follow ‘“the middle of
the channel” of the Missouri river (13 Stat., 47).

This being so, this case is controlled by the recent case of John J.
Serry et al. (27 L. D, , 330), wherein it was held that (syllabus):

Where 2 sudden change occurs in the course-of a navigable river that forms the
boundary between a State and a Territory, the reliction lying within the State is
not the property of the United States.

‘The Missouri river being a navigable stream, the control and right to
dispose of the public lands under said stream and within the limits of
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the State passed to the State upon its admission into. the Union.
Pollard ». Hagaun (3 Howard, 212); Barney ». Keokuk (94 U. 8., 324);
Hardin:v. Jordan (140 U. 8. 371)

In this view it i’ not necessary to dlscuss the actlon of the local
officers denying Gillespie’s application, because of the aforesaid nota-
tions upon the plats of this land on file in their office. His application
is hereby rejected as to all of said lots, because they are not now and
were not at the date of filing said application the property of the
United States. Your office decision is so modified.

RAILROAD GI_{ANT—ACT OF APRIL 21, 187 6
NortTaERN. PAcrric R. R. Co. v. SHERWOOD.

The withdrawal on the general route of the main line of the Northern Pacific of
lands lying within the common limits of said route and the primary limits
of the branch line, as thereafter fixed Ly definite location, took effect at once,
on the filing and approval of the map of said route, and a pre-emption filing on
lands, while so withdrawn is without effect, nor is it confirthed by section 1, act
of April 21, 1876, if the preemptor does not comply with the law and submit
proof thereof, and hence will not defeat. the attachment of rights under the
grant for the branch line on the subsequent location thereof,

Northern Pacific R. R. Co. v. Urquhart, 8 L. D., 365, Howard v. Northern PacmcR R.
Co., 23 L. D., 6, overruled.

A (lalm resting upon arejected application to enter, and not upon settlement, entry
or purch‘bse is not within the provisions of the act of July 1,.1898.

Acting Secretary, Byan to the Commissioner of the General Lam? Office,
(W.V.D.y : - February 16, 1893.

‘The Northern Pacific Railroad Company has appealed from your .

. office decision of February 4, 1898, holding that lots 1,2, 3, and 4 (north

of thé river), Sec. 25, T. 9 N., R. 22 E., North Yakima land district,

Washington, were excepted from the grant pertaining to the branch .

line of its road. The tract in controversy is part.of an odd-numbered
section lying within forty miles of the general route of the main line of
said road, down the valley of the Columbia river, as fixed by the filing

" and acceptance of the map of such general route August 13, 1870, and

v

is, therefore, within the limits of the legislative withdrawal made by

_operation of law, as well as the executive withdrawal made by the ‘
order of the Secretary of the Interior upon the fixing of suech general .

route, notice of which was received at the local office December 8, 1870,

- The tract is also within the primary limits of the grant for the branchv

line of said road, as adjusted to the map of definite location of such
branch line, filed and accepted June 23,1883. The’ pormon_ of the main
line down the valley of the Columbia river was never definitely located
or constructed and the grant pertaining thereto was declared forfeited
by the act of September 29, 1890 (26 Stat., 496), which was subsequent
to the definite location of the branch line and the consequent attach-
ment of the rights of the railroad company thereunder.
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" This tract is part of a section which the company elected to take pur--
* suant to instructions of December 24, 1890 (11 L. D., 625, 628), in part
satisfaction of its moiety of the lands falling within the common limits
of the grant for the branch line and the glant for the portion of the
~main line which was so forfeited.

Except as it may have been affected by the definite location of the:
branch line,.the legislative withdrawal made upon the fixing of the gen-
‘eral route of this portion of the main line, remained in force until the-
declaration of forfeiture made September 29, 1890, Upon September
19, 1870, which was after this withdrawal took effect and hefore notice -
thereof was received at the local office, Henry Burbank filed preemp-
tion declaratory statement for said tract, alleging settlement thereon
August 14, 1870, but he never attempted to perfect title thereunder,

The legislative withdrawal made by operation of law upon the fixing
of the general route of the main line down-the valley of the Columbia
river, took effect immediately upon:the filing and acceptance of the
map of such general route and reserved and appropriated the land in
controversy for the purpose of satisfying the grant for said main line,

- and the preemption filing of Burbank, made during the continuance of -
such withdrawal, was made at a time when such lands were not subject
to settlement, filing or entry under the preemption law and was there-
‘fore without effect. (Inman ». Northern Pacific R. R. Co., 28 L. D., 95)

Until the passing of title to the railroad company by an accepted

definite ldcation of one of its lines of road, it was within the power of
Congress to confirm or validate this filing or to otherwise dispose of
said lands as it saw proper, and such confirination could have been
made absolute or subject to such conditions and limitations as were
deemed proper. By the first section of the act of April 21, 1876 (19
Stat., 35), Congress exercised this power but chose to make the con:
firmation dependent upon the settler’s compliancé with the preemption

" law and his presentation of proper proofs thereof. Had the confirma-

tion been made absolute the filing would have had the same status and
effect as if there had been no existing withdrawal, but the conditions
 attached by Congress to the confirmation show that it was made solely
-for the protection of the settler whose filing was made without notice
of the existing withdrawal and that it was intended to be operative
only in the event that he complied with the preemption law and sub-
‘mitted proper proof thereof.  This condition was not complied with by
Burbank and for that reason the confirmation never became operative.
‘Camplan v. Northern Pacific R. R. Co. (28 L. D., 118), a‘nd'Northern Pa-
- cific R. R. Co. (20 L. D. 191), '
It is true that the legislative withdrawal, by reason of which the land
“in controversy was withheld from'the operation of the preemption law -
- at the time of Burbank’s settlement and filing, was made upon the fix-
ing of the general route of the main line down the valley of the Colum-"
bia river, and that the grant for this portion of the main line was
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afterwards forfeited ; but prior to such forfeiture and during the con-
tinnance of such withdrawal, the branch line had been definitely located
and the title to the tract in controversy had become thereby vestéd in.
therailroad company subject only to the effect given to Burbank’s filing
- by the first section of the aet of April 21, 1876. As before stated; this
" act would have confirmed that filing had Burbank complied with the
preemption law and submitted proper proof thereof. This he did not
do and for that reason his filing was not brought within the terms or.
purpose of the statute and did not become operative against the grant
to the railroad company. Sofar as the case of Northern Pacific R. R.
Co. ». Urquhart (8 L. D., 365), and Howard ». Northern Pacific R. R.
Co. (23 L. D., 6), are in conflict herewith, they are overruled.

The present controversy arises over James Sherwood’s application to
make homestead entry of the land, made September 9, 1889, which was
rejected by the local office, your office and the Department (220 L. and
R., 318), and which was repeated or renewed March 3, 1897, and again
rejected by the local office. . These applications were rejected for con-
flict with the grant to the railroad company. Sherwood has not made
entry of or purchased the land, and neither of his applications alleged
settlement prior thereto. He does not therefore seem to be entitled to
the benefit of the act of July 1, 1898 (30 Stat., 597, 620).

- Under these circumstances 113 does not become necessary to consider
_the applieation of Jock Morgan to.pur chase said land under section five

“of the act of March 3, 1887 (24 Stat., 566).
The decision of your office is accordingly reversed.

RAILROAD GRANT—ACT OF JULY 2, 186‘4—EXPIRED FILING
UNION Pacrric Ry. Co. . WADE (ON REVIEW).

The enlargement of the grant to the Union Pacific made by the act of July 2, 1864,
is operative as to lands which were at the date of said act public lands, and were
otherwise snbject to the grant on definite location. .

An expired preemption filing on offered land isnot an existing or subsisting ““claim” . .

: Wlthm the meaning of the excepting elauses of the grant to-this company

Actmg Secretury Ryan to the Commissioner of the General Land Oﬁice,. :
(W.V.D.) . February 16, 1899. o (F. W.C.) .

With your office letter of September 15, 1898, was returned the
motion, filed on behalf of the Union Pacific Railway Company, for
-review of departmental decision of June 6, 1898 (27 L. D., 46), in which
it was held that the E, & of the SE. £ of Sec 33, T.7 S R 8 E., Topeka
land district, Kansas, was. excepted from the grant made by the acts
- of Juiy 1, 1862 (12 btat 489), and July 2, 1864 (13 Stat., 356), for the
reason that said tract: was included in the pre- emptlon declara,tory
statement of William Shute filed July 31, 1861.

- Thelands in the above townshlp, lncludmg the tract herein questlou,



DECISIONS RELATING TO THE PUBLIC LANDS. 129

were offered in aecordance with proclamation No. 636, beginning Sep-

. tember 19, 1859, at Ogden, Kansas. The land was therefore offered

" land at the date of Shute’s filing, and under the act of September 4,

1841 (5 Stat., 453), Shute was required to make proof and payment
within twelve monthe of h1s settlement, which time explred July 31,
1862,

In the previous decision of this Depmrtmenu it was held that said
filing had not expired at the date of the grant, the tractbeing supposed
~ to be within the Iimits of the grant made by the act of July 1, 1862,

In the motion for review it is alleged that, as adjusted to the map of
definite location filed January 11,1866, this tract falls beyond the limits
of the grant:made by the act of 1862, but within the enlarged grant
made by the act of July 2, 1864." It is therefore urged that said filing .
was 1ot a subsisting claim at the date of the passage of the act of
July 2, 1864, and for this reason a review of the ]newous decision of
the Depmtment is requested

The motion was entertained and returned f01 service by depart:
mental letter of August 8, 1898, and as returned by your office letter of |
September 15, 1898, bears evidence of the service made as required.

Upou inquiry at your office it is learned that the tract in question is
beyond the limits of the grant made by the act of 1862 and within the
enlarged limits of the grant made by the act of July2,1864. Although
the enlargement of the grant by this later act was not made by words
of new and additional grant, but melely by enlarging the number of
sections named in the original grant and the distance from the road
within which they were to be taken, yet as to the ‘enlargement the
grant must be held as operating upon lands which at the date of
the passage of ‘the later act were public lands, and were otherwise
- subject to the grant on definite location.

- The tract in question being offered land, the ﬁllng by Shute h‘ld
expired prior to July 2, 1864, and the case is therefore. controlled by
the recent "decision of the Department in the case of Union Pacific

Railway Co. . Fisher (28 L. D. ., 7). For reasons therein given it muss
be held that Shute’s filing was not a subsisting claim at the date of the
enlarged grant, and the previous decision of the Department is there-
fore recalled and- vacated and the land. held to have passed to the
company upon the definite location of its line of road opposite thereto.
It follows that the homestead entry of William L. Wade, made of this
land on December 9 1896, was without authority and in violation of
the rights of the compfmy, and said entry is therefure ordered cance]ed

DERRICE #. STATE OF CALIFORNIA.,

Motion for review of departmental decision' of November 25, 1898,
27 L. D., 644, denied by Acting Secretaly Ryan, Februaly 17, 1899
12781-—-VOL 28—9
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RAILROAD STATION GROUNDS—APPROVAL OF PLAT.
OPINION.

Under a.grant of a railroad right of way through the Indian Territory, with neces-
sary station grounds, it-is a proper exercise of the general authority of the
Interior Department over the public lands to require a plat to be filed showing :
the lands réquired for station purposes, although the granting act does not pro-
vide for the filing of snch plat, and the approval thereof fixesthe mght of the’

) company to oécupy the ground included therem

Assistant Attorney- General Van ])evcmter to the Secretary of the Interior,
February 17, 1899. ‘ (W.C.P)

-1 have the honor to acknowledge the receipt of your communication
‘of the 3d instant, enclosing a letter from Hon. O. H. Platt, United
States Senate, calling atterntion to the provisions of the acts granting
‘a right of way to the Kausas and Neosbo railroad and also the southern
branch of the Union Pacific railroad,; and asking whether the approval
of the map of location fixes the right:of the railroad company to all
the lands included within the lines marked on the plat for station
grounds, and as to the proper way now to ascertain how much land is
necessary for station purposes at the different stations.

The grant to the State of Kansas to aid in the construetion of the
Kansas and Neosho Valley road is found in the. act of July 25, 1866.
(14 Stat., 236), and that to aid in the construction of the southern

“branch of the Union Pacific in the act of July 26, 1866 (14 Stat., 289).

The grant of the right of way to the Neosho Valley road is found in
section six of the act of July 25, and its extent is defined as follows:

8aid way is granted to said railroad to the exfent of one hundred feet in width
on each side of said road where it may pass through the public domain; also all.

necessary ground for station buildings, workshops, depots, machine-shops, sw1tches,
- side-tracks, turn-tables and water-stations.

By section eight the company was authoriied to construct 'its road
- through the-Indian Territory, and a right of way was p1ov1ded for 4s
follows:

And the right of way through the Indian Territory, wherever such right is now
reserved or may hereafter be reserved to the United States by treaty with the
Indian tribes, is hereby granted to said company, to the same extent as granted by
* the sixth section  of this act through the public lands; and in all cases where the

right of way, as aforesaid, through the Indian'lands, shall not be reserved to the
government, the said company shall, before constructing its road, procure the con-
sent of the tribe or tribes interested, which consent; with all its terms and condi-
" tions, shall he previously approved and indorsed by the President and filéd with the
Secretary of the Interior. :

Section six of the aet of July 26, prov1des for the right of way for
the southern branch of the Union Pacific road, and is in the same
. words as section six of the other act hereinbefore quoted from. By
section eight of the latter act the Union Pacific company is authorized
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to construct its. road from the southern boundary of Kansas ‘“south
through the Indian Territory, with the consent of the Indiaus, and not
otherwise,” to Fort Smith in the State of Arkansas. The nght of way
for that portion of the road is provided for as follows:

- And the right of way through said Indian Territory is hereby granted to sa,id
company, its successors and assigns, t0 the extent of one hundred feet on each side
of said road or roads, and all necessary g1011nds for stations, blllldlllﬂ‘s, worlk- &hops,
machine- shops, switches, side-tracks, turn-tables, a.ud water- stations.

- The provisions of these two acts relating to the use of lands for sta-
tion purposes are in effect the same, so that they may be considered
together., Neither act provides specifically for the filing of a plat of
station grounds, nor is provision made in specific terms for determining
the quantity of ground for any one station.

The Secretary of the Interior is charged with the supervision of
public business relating to Indians, just as he is with that relating
to public lands. The management of the public business relating to
Indian affairs is committed primarily to the Commissioner of Indian
Affairs, while the maunagement of that relating to the public lands is
committed primarily to the Commissioner of the General Land Office, -
In the case of Catholic Bishop of Nesqually ». Gibbon (158 U. 8., 155),
the supreine court had under consideration an act of Cougress which
confirmed to missionary societies land then occupied by them .not to
-exceed six hundred and forty acres. No plan was prowded for deter-
mining what societies were entitled to land under that provision nor for
ascertaining the quantity to which any such society should receive
title. The court held that these duties devolved upon the Interior
Department, saying: - : ,

It may be laid down asa general rule that in the absence of some specific provision
to the contrary in respect to any particular grant of public land, its administration
falls wholly and absolutely within the jurisdiction of the Commissioner of ‘the Gen-
eral Land Office, under the supervision of the Secretary of the Interior. It is nob
necessary that with each grant there shall go a direction: that its administration
shall be under the authority of the land department. It falls there unless there is
express declaration to the con tlaxy - :

The same rule applies i in thls case, and it must be held that inasmuch
as there is no direction to the contrary, the administration of these acts
devolves upon this Department. By section six of the aect of July 26,
necessary station gj*ounds for that part of the line outside the Indian -
Territory were granted, there being no direction as to how the quantity
of land mnecessary therefor should be determined. That part of the
grant has been administered by this Department. - That the administra-
tion of the grants made by these acts comes within the jurisdietion of
this Department does not in my opinion admit of any doubt. Itis true,
as stated by Senator Platt, that neither of the acts contains any require-
ment for the filing of maps of logation or that sueh a map if filed shonld
be.approved by the Secretary of the Interior. The omission as to the
latter pomt is supphed by the genex a,l pI‘OVlSIOIlS of law as’ above
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pointed out. The neceselty for filing plats for station and other pur-
- poses has been considered by this Department in connection with the
grant for the Atlantic and Pacitic railroad, made by the act of J uly
27,1866 (14 Stat., 292), which is as to station grounds to the same effect
as the acts under consideration. Inthe decision in that case (Santa F I‘e
Pacific R. B. Co., 27 L. 1),, 322) the following is said: ‘ v

As to these additional lands made necessary for the purposes named in the act,
there is no express provision contained therein requiring the filing of a map or plat
thereof, but the necessity for the filing of such a map arises from the fact that the
ground desired must be identified and from the further fact that only the right to

_take ground necessary for the purposes named is granted, and-.an a;fﬁrmative show-
ing of such nece-sity must be made to the Secretary of the Interior, who is charged
with the administration and dlSpOSltlon of the public lands under the laws of
Congress. .

The same necessity exists 1us1de the Indian Termtory and the same
rule should obtain there: The purpose of these plats being to identify
the ground the company is- entitled to occupy under its grant for the
purposes specified, it follows that approval of a plat fixes the right of
the company to occupancy of the ground inecluded therein. So far as
such plats have been filed and approved the quantity of land which
may be used and the necessity therefor have been detérmined by the
tribunal charged with that duty and thereby the company has acquired

- -a vested right to the use of the land embraced in such plats.

So long as the law remains as now, conditions may at any time
become such as to create a necessity for new station buildings, work- -
shops, depots, machine-shops, ete.,  and the company upon showing
such necessity would be entitled to the use of the required quantity of
" ground. Not only is this true under the provisions of the acts under
consideration, but-the act of April 25, 1896 (29 Stat., 109), provides a
plan by which any company opérating:a railroad in the Indian Terri-

tory may acquire the right to use additional ground at existing
stations-or for the establishmment of new stationsor depots. - Thus Con-
gress recognized the probability that additional lands will be needed
for railroad purposes. - Under none of these acts can. the railroad com-
pany secure the use of land to which there is at the time a prior

‘adverse claim. -

If it is desired to h'mit the quantity of land which may hereafter be
acquired for station and other purposes to a certain number of stations
within a given length of road, and to a definite quantity of land for
each station, ete., additional legmlatlon is needed for that purpose.

Approved, Februmr) 17 1899.
THOS., RYAN,
. Acting Secretary.

BRADBURN ». LowE:

Motion for review of departmental decision of December 22, 1898,
27 L. D., 705, denied by Acting Secretary Ryan, February 18, 1899,
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RE]E’AYME‘IC[‘—E\T’I‘R.Y—-PA',I,‘E’\1 T—JU RISDICTIOV
“JoAN O HOLLISTER.

Where a patent issues on an entry erroneously allowed, and the patentee, under a
suit to quiet title is acljudge(l to hold the title in trust for another and required
_to convey the land to the successful party in such proceeding, and'so does, and
thereafter applies for repayment, the Land Department is without jurisdietion
to cancel of record the entry so allowed, but may properly regard it as no longer

a subslstlng entry of the dpphea,nt requiring eancellation. :

,Actmq Secretary Ryan to the Commvissioner of the General Land Oﬁioe,
(W V.D) Februyary 20 1899

Herewith find the papers relating to the, repayment claim of John
. Hollister. Your attention'is especially invited fo the letter of the
Avuditor for the Interior Department, dated August 26, 1898, and its
enclosure, being a copy of the opinion of the Acting (Jomptroller of the .
Treasury upon said claim dated April 23, 1898.

The Auditor and Comptroller seem to be of the opinion that your
office still possesses the power and authority to cancel upon the public
records Hollister’s entry, and this notwithstanding the fact that upon
that-entry a patent was issued conveying the land embraced therein to
Hollister, under which patent the Stimson Land Company is now
holding the legal title to said land, pursuant to the judicial proceed-
ings described in department decmon of March:8, 1898, reported in 26
L. D, 328,

It has been so frequently declded by the supreme court that upon the
issuance of patent all control and jurisdiction over the land patented,
and over the proceedings by which such patent is obtained, passes -
beyond the land department, that this question is now recognized as
entirely settled by those who are familiar with proceedings in the land
department. It is, therefore, not within the. provinee of your office to
cancel or make other disposition of Hollister’s entry, if under existing
conditions he has a subsisting entry to be canceled.

' The departmental decision herein proceeded upon the view that Hol- .
- lister nto longer has a subsisting entry requiring cancellation, and this
~ is shown by the following extract from said decision:

" 'The statute, however, makes the repayment conditional upon the surrender of the
duplicate receipt, the execution of a proper relinquishment of all elaims to the land
and the cancellation of the entry by the Commissioner of the General Land Office,
Here the decree of the conrt and the conveyance of Hollister thereunder operate as
a surrender and relinquishment to Smith of all claims by Hollister to the land.

According to the decree of the court Smith was entitled to the government title,
and a surrender and relinquishment to him of Hollister’s claim was as effective as
would be a surrender and relinquishment to the government itself, in a case where
it had not otherwise disposed of the land. By the decree of the court Hollister’s
entry and title, with all the rights resulting therefrom, were effectually transferred
10 and invested in Smith, so that no entry by Fiollister remains to be canceled.

The purpose in requiring the surrender of the duplicate receipt, the relinquish-
ament.of all claims to the land and the cancellation of the entry was fo prevent any



134 - DECISIONS RELATING TO THE PUBLIC: LANDS.

" assertion of claim or rigbﬁ under the entry after such repayment. in other words,
any possible cloud cast upon thetitle by reason of the entry must be removed before
the purchase money and commissions .can be returned. Here the purpose of. the -
statute has been fully satisfied by the complete transfer of-all possible rights under
the Hollister enfry to one who has been decreed to have succeeded to all of the
rights of the government in the land. ; .

"It is to be regretted that this Department is constrained to differ
from the opinion given by the Auditor and Comptroller. It may be
that their attention has not been called to the fact that the land depart-
ment, after the issuance of patent, is without control or jurisdiction
over either the land patented or the proceedings by which the patent
is obtained. The duty, however, of prosecuting the claim before the
_ Auditor and the Comptroiler is one which devolves upon the claﬂm‘m’s
. and can not be assumed by the land department.

The Auditor and Comptroller seem to be of opinion that it is your
duty to make an appropriate cancellation of Hollister’s entry, and that
this duty is so clearly ministerial in eharacter that it can be enforced
by mandamus, The claimant is of course at liberty to institute judicial
proceedings of this character, or to rely upon the deecision .of this
Department allowing his claim, and to commence a suit in the Court of
Claims or in a distriet court of the United States, to test his right to
repayment. ’

You will advise the claimant of the action of the Auditor and (Jomp

~ troller and of the action of this Department, in order that he may take
such farther steps, if any, as may to him seem proper. No further
action will be taken by the land department.

INDIAN LANDSfR‘AILROAD GRANT—ACT OF JUNE 22, 1874.
OQPINION.

The act of June 22, 1874, and the amendatory act of Augus’o 29, 1890, relate only to

railroad lands that are settled upon and claimed under the preemption or home-

stead laws, and do not extend to lands occupied by Indians, not under said laws,
but merely in continnance of their ancient right of occupancy or possession.

 Assistant Attorney-Geneval Van Devanter to the Secretary of the Interior,
: February 20, 1899,

Under your reference of November 22, 1897, I have considered certain
papers relative to a request made upon the Northern Pacific Railroad
‘Company for the reconveyance, under the provisions of the act of June
22, 1874 (18 Stat., 194), of certain’ tracts of land, in all forty-eight, which -
‘have been patented to the company on account of its grant.

It appears that certain Calispel Indians—that is, those now living
and their ancestors—have occupied these lands since long prior to the
passage of the act making the grant for said company, and have no
other hiome.

No reservation was ever provided for on. their account and these
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lands, being within the limits of the grant as adjusted to the wap of
definite loeation, filed August 30, 1881, were patented to the rallroad_
company on account of-its grant October 29, 1895. )

The company was c¢alled upon to reconvey the lands under the pro-.
- visions of the act of June 22, 1874 (supra), and to seleet other lands
within the limits of its grant in lien thereof.

To this request the eompfm) rephed under date of November b, 1897,
as follows:

The proposed relingnishments, as we understand, are requested under the act
of June 22,1874, and whilst- there is no doubt as to the ability of the company to
relingnish to the United States the land in place and heretofore patented to the
company, an examination of said act makes it extremely. doubtful whether the
Department of the Interior has jurisdietion to allow. the cowpany indemnify for
the same. The company is not satisfied that exchanges made under this act for the
benefit of Indians would be legal, and is therefore unable to comply with the gov-
ernment’s request for the relinquishment of the lands in place. ‘

According to its previous advices to the Department, the company is willing to
relinquish these lands, provided a legal and satisfactory way is found to indemnify .
it for the same. In the abseuce of express legislation, it occurs to the company that
further action by Congress should be takeun, having for its object the authorization
for the Secretary of the Interior to receive relinquishments from the company in
such cases as the above, and permit the company to select and receive patentsin
lieu thereof in even numbered sections within its grant. )

The company would be pleased to know of any intended introduction of a bill
looking to the accomplishment of this end, because there are other cases of similar
character, which should also be provided for nunder such a bill.

It was upon receipt of this response that the matter was referred to
me for opinion as to the authority of the Secretary of the Interior to .
permit selections of other lands within the limits of the grant in lieu -
of the lands desired for these Indians, and for a statement as to whether
“any further legislation is necessary to obtain the end desired.

Being of opinion that under existing legislation the railroad company
could not be given indemnity upon surrendering these patented lands
for the purposes named, I prepared, and you transmitted with favor--
able recommendation to the committees in Congress, an amendment
to a pending appropriation bill, which was intended to authorize an
exchange of lands in instances hke that here under consideration. The

-amendment, while at first adopted, was ultimately reJected and there
has been no further legislation upon the subject.

I am of opinion that the act of Juue 22, 1874 (supra), and the act
_of August 29,1890 (26 Stat., 369), amendatory thereof, relate only to
instances where the railroad lands are settled upon and claimed under
‘the pre-emption or homestead laws, and that they do not include
instances where such lands are occupied by Indians, not under the
pre.emption or homestead laws, but merely in eontinuance of their
ancient or pristine right of occupancy or possession. :

Approved, February 20, 1899,

Tros., RYAN,
Acting Secretary.
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HOMESTEAD CON TEST—DEATH OF ENTRYMAN—NOTICE.
BARKSDALE »v. RHODES.

A contestant who alleges the death of an entryman, and that the deceased left no
heirs competent to inherit his rights under the entry, and secures the cancel-
lation of the entry on the proof of such allegations, is entitled to aprefemed
right of entry.

A stranger to the record will not be heard to allege want of due notlce to fhe
defendant.

Acting _Secret(h‘y Ryan to the Commissioner of the General Land Office,
(W.V.D,) - February 20, 1899. (L. L. B.):

October 16, 1891, Robert Rhodes made homestead entry for the SW.

% of Sec. 21, T. 14 N, R. 5 B., Guthrie, Oklahoma. At that time he
Was not a cltlzen of the Umted States having only declared his inten-
tion of hecoming a citizen.

July 14, 1894, he died.

- July 16, 1894, Isaac McKendrick applied to make homestead eutry
for the mact which was rejected the same day becanse the land was

“covered by the entry of Rhodes."

On the same day that McKendrick applied to enter, but latel in the
day, Wm. P. Barksdale filed an affidavit of contest ‘against the entry
of Rhodes, making the. heirs-at-law of Robelt Rhodes the parties
defendant,

In his said afﬁdawt he alleged the death of the entryman, that he
had never been naturalized, that he was unmarried, and that he had
no heirs. in the United States or elsewhere, competent to inherit the
land embraced in the entry of the decedent.

August 16,1896, one month subsequent to the date of the rejection of
‘his application to enter and the filing of Barksdale’s contest affidavit,
McKendrick appealed. from the rejection of his said ‘application.

Notice of Barksdale’s contest, after a proper showing, was made by
publication and posting. 1t does  not appear that any copy of the
notice was mailed by registered letter or otherwise to the defendants,
but a copy thereof was served on the administrator of Rhodes’ estate.,

On the day of the hearing McKendrick appeared and filed a protest
in writing against the “receiving or acceptance” of the ex parte proof
offered by Barksdale, No one appeared in defense of the entry.

The reasons assigned in McKendrick’s protest are: That he applied
to enter the land before Barksdale filed his contest; that he went upon
it and commenced to cultivate it “after the death” of the entryman,
and that the contestant- well knew these facts when he filed his con-
test; that in his appeal to the Commissioner from the rejection_of his -
application,«he asked for a hearing to determine his rights, and he
-therefore asked that all action be suspeuded by the register and re-
ceiver-until final action by the Commissioner on his appeal. '

The record does not show what action was taken by the local office
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on this protest; it must have been overruled or ighored, for the hear-
ing on Barksdale’s contest proceeded and the register and receiver
recommended that the enfry be canceled.

By your office letter of May 26, 1897, the action of the local office
was affirmed and the entry of Rhodes held for caxlee]]atlon on the con-
test of Barksdale.

McKendrick has appealed.

The charges in the affidavit of contest were sustained by the proof,
. and this fact is not disputed by McKendrick, but his counsel insist:
First. That upon the death of the entryman without heirs the land im-
mediately reverted to the government and became open to enfry and
settlement, and therefore the application of McKendrick to make entry
was wrongfully rejected, and his application having been made prior to
the commencement of Barksdale’s contest he should be awarded the
- right of entry.

Second. That maemuch as Barksdale failed to address a reglstered_
copy of his'notice of contest to the defendants, the loeal ofﬁce acquired
no jurisdiction to entertain his contest.

- While it is true that upon the death of an entryman Wlthout helrs,
all rights aceruing under his entry are determined; the land covered
thereby remains segregated until the entry is eaﬁceled of record. This
was accomplished by the contest of Barksdale bringing to the knowl- -
edge of the local office the fact that the entryman left no heirs capable
of inheriting his rights under the entry. Having thus secured the

* cancellation of the entry of Rhodes he is entitled to the preference.

right of entry under the act of May 14, 1880 (21 Stat., 140).". Such
right has been awarded to the contestant when the default upon the
part of the entryman was discoverable from the records of the General
Land Office (Krichbanm v: Perry, + L. D., 517); and when such default
“was apparent in the records of the loeal land. office (Austiu v. Norin,
14, 461). .

It i$ also held that a successful contestaut is entitled to a preference
right of entry where the default a,l]eoed was failure to submit final
proof within the bmtutory period, which fact is always a matter of
record. '

The contest was properly allowed, notwithsﬁandingA.Fay’s entry had expired by
limitation, for it was properly allowed when made and was intact nupon the records
when Matthews applied to contest. While it so remained of record, Matthews could
not be allowed to make entry of the land, but was compelled first to remove Fay’s
entry, which he could only do by a contest, and his contest was initiated before any
.. steps had Dbeen taken by the government to eancel it. (Matthews v. Barbaronie,

1ZL ‘D., 285).

As to the second err'or assigned it is sufficient to say that the defend-
ant, and those claiming under him, only can be allowed to object to the
sufﬁuency of the notice of contest.

A stranger to the record will not be heard to allege the want of due
‘notice to the defendant Hopklns v. Daniels et al. (4 L. D., 126).
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- Questions affecting the sufﬁciency of notice can only be raised by
the defendant or those claiming under-him.. Burdick ». Robinson (11
L. D,, 199). '

The decision appealed from is affirmed, -

_HOMESTEAD SETTLEMENT.—CITIZENSHIP,
MoDADE v, HIVELY (ON REVIEW).

The fesidence of an alien in this country the last three years of his minority, who is
otherwise within the terms of sectiou 2167 R. 8., qualifies him in the matter of -
citizenship to the extent that he may initiate a homestead claim by seftlement,
without having previously filed a declaration of inteution to become a citizen.

Actm g Secretary Byan to -the Commissioner of the General Land Office,
(W. V D). February 20, 1889. ’ . (BB G

By departmental decision of July 14, 1898 (27 L. D 185), it was
adjudged that Catherine Hively is entltled to lots 3 and 4: and the E. &
of the SW. £ of Sec. 7,T. 12 N, R. 6 W, Oklahoma Territory, by virtue
of her homestead application of January 28, 1896, ¢ unless defeated by
the prior settlement claim of Mary MceDade,” and in view of the alle-
gations of settlement contained in McDade’s amended application to
enter said land, your office was directed
to order a hearing between the parties, on co,ndition that Mary McDade, within

thirty days from noticé of this decision, files in your office a sworn statement that
she was a settler on the land prior to and on January 28, 1896. ’

August 31, 1898, counsel-for Hively filed with the Department a
petition for reconsideration of said decision, and in view of the matters
therein contained your office was directed to take no further steps in -
said case until further advised. Said petition has now been considered.

There is only one question submitted therein which did not receive
careful consideration of the Department at the time of the former
deeision, viz: ’ -

(1) It was error to overlook the fact that Mary McDade admits that she is ahen
born, and that she did not declare her intention to become a citizen until Mareh 7,
1896,

(2) It was error niot to hold that -inasmuch as defendant’s rights unde1 hert apph—
-cation to make entry are conceded to have attached on January 28, 1896, contestant’s
qualifications of eitizenship, under her declaration of intention made March 7, 1896,
could not relate back so as to defeat defendant, and a hearing on the question of
prior settlement would therefore be useless, .

This Department has uniformly and often held that no rlghts are’
acquired by acts of settlement upon the public lands, by an alien who
has not declared his intention to become a citizen of the United States
as required by the naturalization laws, and that a subsequent declara-
tion of such intention does not operate retroactively so as to give legal
effect to such acts of settlement as against an intervening adverse
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claim legally asserted. .McMurdie ». Central Pacific Railroad Com-
pany (8.C. L. O, 36); Anbrey ». Clapp (1 1. D., 489); Bell v, Ward
(4 L. D., 139); Central Pacific Railroad Co. v. Painter (6 L. D., 485);
Titamore v, Southern Pacific Railroad Co. (10 L. D., 463); Central
Pacific Railroad Co. v, Booth et al. (11 L. D., 89); Central Pacific Rail-
road Co. v. Taylor et al. (11 L. D., 354); Silva v. Rees et al. (12 L. D,,
507); Herron ». Northern Pacm(, Railroad Co. (14 L. D., 664); Butler
2. Davis (24 L. D., 60). » '

It follows that if Mary McDade must depend upon her declaration
of intention, made March 7, 1896, her claimm must fail, for the reason
that prior to that time Hively had initiated her clalm to the ]a,nd in
controversy by a homestead application therefor,

A further question is presented, however, which finds its predicate
in an affidavit executed by McDade, May 21, 1896, in which she says:

I came to the United States from Ireland when an infant about three years of age,
and have resided in the Unlted States ever smce .. . . and am forty-four years of
age. -

These fftets are not disputed.

The question is, whether under these facts the preliminary declara-
tion of intention to become a citizen, as directed by section 2165 of the
Revised Statutes, is not by section 2167 dispensed with, and, if 80,
whether an alien coming within the deser iptive clause of sectlon 2167
and who has not filed a declaration of intention, can initiate a right.of
homestead under section 2289. . ’

Sections 2165 and 2167 of the Revised Statutes are in pfu"t as fOllOWS‘

- 8EC. 2165. An alien may be admitted to hecome a citizen of the United States in
the followmg manner, and not otherwise:

TFirst. He shall declare on oath, before a clrcult or district court of the United
States, or a distriet or supreme court of the Territories, .ot a court of record of any
‘of the States having common-law jurisdiction, and a seal and clerk, two yedrs, ab
least, prior to his admission, that it is bona fide his intention to become a citizen of
the United States, and to renounce forever all allegiance and fidelity to any foreign.
prince, potentate, state, or sovereignty, and, particularly, by name, to the prince,
potentate, state, or soverewnty of which the alien may be at the time a citizen or
subject.

Second. He shall, at the time of his apphca.tlou to be admitted, declare, on oath,
before some one of the courts above specified, that he will support the Constitution
of the United States, and that he absolutely and entirely renounces and abjures all
allegiance and fidelity to every foreign prince, potentate, state, or sovereignty; and,
particularly, by name, to the prince, potentate, state, or sovereignty of which he
was before a citizen or subject; which proceedings shall be recorded by the clerk of
the court. -

(The declaration required by this section may now be made before
the clerk of any of the courts named therein. 19 Stat., 2.)

SEC. 2167. Any alien, being under the age of twenty-one yea,rs; who has resided
in the United States three years next preceding his arriving at that age, and who_
has continued to reside therein to the time he may make application to he admitted
a citizen thereof, may, after he arrives at the age of twenty-one years, and after he
has -resided five years within the United States, including the three years of his
minority, be admitted a citizen of the United States, without hav111g made the
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declaration required in the first condition of section twenty-one hundred and gixty-
five; but such alien shall make the declaration required therein at the time of his
admission; and shall further declare, on oath, and prove to the satisfaction of the
court, that, for two years next preceding, it has heen his bona fide intention to
‘become a citizen of the United States; and he shall in all other respects comply
with the laws in regard to natura;luatmn

~ In the case of Dougherty . California and Oregon Railroad Company,
it appeared that the land there involved was settled upon by Dougherty
November 1, 1866, that it was withdrawn for the benefit of said com-
pany N ovember 25, 1867, and that Dougherty filed his pre- enlpblon
declaratory statement therefor April 16, 1868, which was in time, the
only question in the case being his personal qualification. It further
appeared that he came to this country from Ireland in 1854, being at
that time about fourteen years of age. Aprill7,1868, he was admitted
to citizenship under the act of May 26, 1824 (4 Stat., 69, now section
2167 of the Revised Statutes), without having filed previous declara-
tion of intention. Mr, Secretary Delano said (2 Copp’s L. L., 929):

The act of September 4, 1841, extends the privilege of pre-emption to every per--
son. otherwise qualified, ‘“being a ¢itizen of the United States, or hawving filed his
declaration of intention -to become a citizen as vequired by lhe naturalization laws.”

You decide that as Dougherty had not actually filed declaration of intention to
become a citizen, his settlement was invalid; thit the land, at date of withdrawal,
was public land and included therein; that his claim wholly failed, and the land
passed to the railroad company.

The manifest purpose of this restriction of the pre emption act is in consonance
within the policy of Congress, as manifested in all the laws for the disposal of the
public domain, to wit, to prevent aliens acquiring title under it; and. such con-
struction must be given to the act as will secure that end. At the same time the
pre-emption act is of such a nature as to entitle.itto a construction that will, within
proper boundaries, most widely extend its beneficert provisions:

"The restriction is, *‘having filed declaration of intention as required by the natural-
tzation laws.” If it is not required by the naturalization laws, it is not required by
‘the pre-emption act.  If the former substitutes something else as equivalent there-
for; it may be substituted under the latter.

Bunt in cases such as Dougherty’s, said laws. do not require ﬁhng of declaration of
-intention three [two] years before making application, ete. - Proof that for three
[two] years preceding the application it has been the bona fide intention of the alien
to become a citizen is substituted therefor, and at the expiration of the three [two]
years the person is in.the same condition legally that he would have been had he
filed his- declaration of intention in the usual way.

To put aliens, naturalized without previous filing of declaration, on the same
footing as those who were naturalized after making such filing, I think was clearly
the inténtion of Congress. :

In the essentially similar case of Meriam . Poggi (17 L. D., 579},
except that the decision in that case was put on two grounds, Mr.
Secretary Smith $aid:

In the case at bar, Miss Poggi has already completed her citizenship, a certiticate
to that effect, nnder section 2167 of thé Revised Statiites, bearing date December 18,
1890, forming part of the record before me.

The questions presented for determination are: 1. Did the residence of ‘\lxss Poggi
_ in thls country during the last three years of her mmontv, confer upon her the right
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of pre-emption?. 2. Does the minor child of an alien, who deelares his intention to
become a citizen, but who does not secure citizenship dlumg such ¢hild’s minority,
possess the sanie rights-as wonld be possessed had such parent died during the
minority of his child, without securing naturalization papers? .

An affirmative answer to either of these questions, decides the case at bar i favor
of Miss Poggi -

A dec]aratlon of intention to become & citizen of the Umted States does not make
the declarant a.citizen.. It is the initiation of the right thereafter to become such
citizen upon the performance of the other requisite acis.

The naturalization laws have also made certain acts and conditions the eqmva,lent‘
of the formal declaration of intention otherwise required. .

The pre-emption law authorizes entry thereunder by cltlzens of the United States,
or those who have ¢ filed a declaration to become such as required by the naturaliza-
tion laws.” Surely, under this language, those charged with the administration of

‘the preemption laws must accept as a satisfactory compliance with that laiv. those
acts, recognized by the naturalization laws as equivalent to the formal declaratlon
of intention prescribed. A

Had the.preemption law extended its privileges only to citizens of the United

States, and to those who had declared their intention to become citizens, it would
. have been much more restrictive than the naturalization laws. In the passage of
the preemption law, I think it was the intention of Congress to put aliens, natural- -
ized without previous filing of declaration, on the same footing as those who were
naturalized after making such filing. There can be no reason for any distinction,
and hence the preemption law provided, as I construe it, that a declaration of inten-
tion, under its provisions, should only be required in such cases as 113 was required
by the naturalization laws.

The only difference in the two cases last cited and the case at bar is
that-in those cases the citizenship of the alien was an accomplished fact
at the time the Department had them under consideration, while here,
so- far as appears from the recoid, Mary MeDade is stlll an ahen.'
There is no material difference in the fact that in” those cases a right
was asserted under the preemption law, while here it is asserted under
the homestead law. The requirements of the two laws as to a declara-
tion of intention to become a citizen are the same, Nor is the first
difference above noted believed to be important. The material ques-

_tion decided in those cases was that an alien such as is described in
section 2167 of the Revised Statutes may initiate & right under the
public land laws which may not be defeated by the intervention of an
adverse claim; that such an alien occupies the same status under the
public land laws as does an alien who has made his preliminary declara-
tion of intention under section 2165.

With reference to the clause in section 2177 of the Revised Statutes,
that “such alien shall make the declaration required therein at the
time of his admission,” it has been held that this refers to the declara-
tion required by the second condition of section 2165 (State v. MecDonald,
24 Minn., 48). This eondition does not relate either in terms or by
i_mplication to the applicant’s intention at some future time to become
a citizen of the United States, but provides that the applicant shall
declare on oath that he will support thé Coustitution of the United
States, and that he thereby renonnces all. allegiance to every foreign
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government, and the requirements of this condition of said section pre-
supposes either that the preliminary declaration of intention has been
filed or that the law did not require it.

The requirement of section 2167, that the applicant shall ¢ farther
declare on oath and prove to the satisfaction of the court that for two
yedrs next preceding it has been his bona-fide intention to become a
citizen of the United States,” takes the place of the preliminary declara:
tion of intention required by the first condition of section 2165—not |
because it is a deeclaration of intention, but because it is part of the
proof requiréd to be shown of a past and continuing intention not
evidenced by the formal declaration required by section 2165, '

" In other words, an alien within the descriptive clause of section 2167 -
who has filed no declaration of intention to become a citizen occupies
the same position with reference to citizenship as does an alien not
within that section who has filed such declaration, conditioned only
. upon his ablhty to make proof that his intention has been bona fide
such. :

-This being so; inasmuch as the home%ead law does not require more
in the matter of citizenship than does the naturalization law, it follows
that an alien who occupies the position of one who has filed his declara-
tion of intention is entitled to the same rights under ‘the homestead
laws as one who has in fact filed such declaration.

The phrase found in section 2289, “as required by the naturalization
laws,” may not be extended by eonstrucinon to 1nclude something not
required by the naturalization laws.

The policy of the United States government has been, and is, to glve
homes to the people of other countries whenever these people renounce
their allegiance to their own government and have become sufficiently
~ familiar with our own institutions to give reasonable promise of good
citizenship. The evidence of these qualifications is fixed by statute.

In the case at bar, Mary McDade has resided in the United States
since infancy and for more than forty years. If at any time before final
certificate, she makes the proof required by section 2167 and obtains
full ecitizenship, her rights as a citizen will relate back to and protect
her settlement, if she had one, npon the lands in controvelsy

It follows that the residence of Mary McDade in this country durip g :
the.Iast three years of her minority, qualifies her to the extent that she
may initiate a homestead claim without the previous filing of a decla-
ration of intention to become a citizen. She was therefore qualified to

initiate a seftlement right on the land in controversy, without reference -

to her déclaration of-intention of March 7, 1896,
"The petition is denied, and your ofﬁce is hereby directed to ealry
into effect the decision hereinbefore rendered.
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EDWARD O’KEEFE.

Motion for review of departmental decision of October 20, 1898, 27
L. D., 565, denied by Acting Secretary Ryan, February 18, 1899 '

HOBIESTEAD—DESERTED WIFE.
~ ErrIorTT 9. SEARS..

. The right of a deserted wife t0 make entry of the land .settled upon or entered by
her husband, is not a right that she aequires through him, but is by virtue of -
the claim that she initiates in her own right, and by her own acts after she has :
become qualified to make settlement and entr5

Secretar: y Hitcheock to the Commissioner of the Geéneral Lund Office, -
(W.V.D.) . . February 25, 1899. X - (B.F.B B.)

This controversy involves the right to the SE. L of Sec. 21, T. 24 N.;
‘R. 3 W.,, Enid, Oklahoma, embraced in the homestead entry of Wﬂham
LW, ‘Sears, ade October 4, 1893, against which a contest was brought
November 6, 1893, by (Jeo1 ge O, Elliott, alleging prior settlement.

A hearmg was ordered and the case was continued upon the applica-
tion of Ellictt from time to time until November 7, 1894, when it was
dismissed for failure to prosecute. Upon the. appeal of Elliott your
office, by decision of April 29, 1895, affirmed said decision, due notice of
which was given and no fur’oher action therein was taken by said con-
testant.

June 25, 1895, J osephme Elliott filed an a,pphcatlou to be allowed to
intervene and to prosecute said contest in her own name and behalf,
alleging that she is the deserted wife of George O. Elliott, and is in all
respects a qualified homesteader; thatin the month of November, 1894,
George O. Elliott deserted his family (affiant and her two children)
leaving them on said land without making provision for their support 5
that she settled on said tract September 19, 1893, her husband having
 settled thereon September 16, and with her busband established resi-

“dence on said land, moving all their personal effects on the land, upon -
which she with her family have continuously resided ever since; that
“at the time she settled upon said tract with her husband no other per-
son was claiming the land and no improvements were upon said tract
belonging to said defendant; that after she had resided upon said tract
more than six months, the defendant Sears moved his family on said
tract and established. his residence thereon the latter part of March,
1894; that she, her husband, and her children, had been residing apon
said tract from September 19, 1893, and were so residing there October
4, 1893, when Sears made his homestead entry, and that since settling
on szud land she has caused to be made nearly all the 11np10vements,
consisting of a sod house, a well, about 65 acres of bre&kmg, an orchald
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of about 85 trees, and a stable partially c'o'mpléted built of sod and lum-
ber. She further swears that she never learned of the condition of said
contest until May 7, 1895, having received up to that time all her infor-
mation through her husband; that she cannot account for his failure to
submit testimony in said cause when it was set for hearing, except upon
the theory, which she believes to be true, of a conspiracy between her
husband and Sears to allow said contest to be dismissed in order to
defeat her rights and claims.

A hearing was had upon said appllcatlon and the local officers found
that the evidence failed to sustain the allegations of J. osephine Elliott.
They recommended - that her contest be dismissed and that the home-
stead entry of Sears remain intact.

Uypon the appeal of Josephine Elliott your office held that while the
testimony as to priority of settlement was contradictory, the prepon-
derance of evidence shows that George O. Elliott’s settlement was
prior to the settlement of Sears, and that ' -
if George O. Elliott’s initial act of settlement was prior to Sears’ settlement, then
Josephine Elliott’s rights as the deserted wife of George O. Elliott relate back to
the date of seftlement and his right as-a prior settler inures to the benefit of
Josephine Elliott.

Your decision rests upon the theory that. Joseph]ne Elliott acquired -

a valid settlement right by reason of the initial act of settlement of
her husband avnd that as the deserted wife of George O. Elliott she
succeeded to all his right as a settler and was therefore entitled to
prosecute his.contest against the entry of Sears in her own-name and
for her benefit. :

The effect of your decision was to revive acontest for her benefiband
to confer upon her rights under said contest which could not have been
accorded to her'husband.. Wheun she filed her application George O.
Elliott had no right under his contest, except such as he might obtain or
preserve by review or by appeal to the Department to correct the error of
your office, if there was any, in sustaining the action of the local officers

. dismissing his contest. He had ample opportunity to presecute his
contest for more than a year, and by refusing to proceed with it after
the local officers, upon sufficient grounds, had refused a further contin-
uance of the case, the contest was properly dismissed, which decision
was affirmed by your office on appeal of Elliott. Fulth_ermoxe, at the
date of the dismissal of the contest he had not deserted his wite, butb
-was living with his family on the tract. - Shie says her husband deserted
her in November 1894, In her testimony she says it was before Christ-
mas. George O. Elliott in a corroborated affidavit dated November
19, 1894, filed-with his appeal to the Commissioner from the decision of
the local officers, swears that he has resided with his family continu-
ously upon the land since: September 19, 1893. . In another affidavit-
dated November 30, 1894, he swears that he was then living upon the
tract with his family, In her testimony she says that she knew as
early as January, 1895, that the contest had been dismissed, and at
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that time she first- learned that her husb'md ‘had ﬁnally left ier, but.
she took no steps to assert any claim or to wateh the contest proceed :
ings until after the decision of your office of .April 29, 1895, ‘

There is not the slightest evidence of any collusion between. Sears
and Rlliott, nor any circumstance to warrant the presumption that the
dismissal of the contest was the result of a collusion between the
parties.

Whatever may have been the mo‘mve that prompted the action of .
Elliott, there is no evidence or circumstance that tends in the slightest
degree to 1mphcéte Sears ih any improper transaction with Hlliott.
Sears evidently believed he had the superior right to the land, and ..
always evinced a disposition to pmceed with the hearing.

- But independently of this, it was error to hold that the initial act of.
settleinent of George Elliott inured to the benefit of Josephine Elliott,
and.that her rights as the deserted wife of George O. Elliott related
back to the date of his settlement, so as to confer upon her all rights
that he might have asserted under such - settlement as against an
entryman claiming adversely to him. .

The wife of a homestead settler acquires no mdw:dual rights by vir-
‘tue of her husband’s settlement, nor is she as a deserted wife subro-
gated to the right acquired by the husband, either under seftlement or
entry. The act of desertion simply qualifies her to make entry-in her
own name and for her own benefit as the head of a family. As no one
can be a qualified settler under the homestead law who is not entitled
to make original entry, it must follow that no rights can-be acquir ed
by settlement-that can be asserted against an adverse (,]fumcmt excepb
by a person qnalified to make entry. - '

If the desertion of a wife by a homestead settler mvests her w1th all
the right that he acquired under his settlement from the date of his
initial act, by virtue of their marital relation at the time of settlement,-
she would for the same reason succeed to all his rights under his entry
and in case of entry it would only be necessary to prove.the desertion
and abandonment of the land by the husband to entitle her to make
final proof and receive patent for the land, under her husband’s entry.
This was the precise question at issue in Bray v. Colby, 2 L. D., 78, in
~which it was distinctly held that a deserted wife cannot make final -
proof or obtain patent in her own name under her husband’s entry.
Nor does any of the five rules preseribed in said deeision for the govern-
ment of your office in cases of desertion, recognize any right in the wife
to claim the land in her own right by virtue of her husband’s settle-

ment or entry; buton the contrary it was held that her rights ean only - *

accrue from the date that she is qualified to initiate a claim.

This principle was clearly stated in Larson v. Pechlel er ¢t al, 1 L. D,
401, Wherem it was said: o :

As regards MIS Larson’s claim to the tract in question, it should be observed that

~ in-her declaratory statemnent she alleges settlement as of March 5, 1868, the date of
12781—VOL "8 10
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her husband’s. alleged settlement; thereby basing her claim tpon an aet alleged to
have been performed by Lerself during coverture. Whereas she could only acquire
title to the land under the pre-emption law, by virbue of certain specific acts per-
formed by herself when a feme sole and the head of a family, in compliance with
the statutory requirements, because during the period of coverture her being was
merged, in eontemplation of law, into that of her hushand, none of whose acts
could inure to the benefit of ler claim, preferred, as it was, subsequently to the
date of her divorce. Hence it follows that his abandonment of the land was her
abandonment, so that she conld only acquire title, in any event, de novo, as stated.

In.the case of Mary Lewis, 3 L. D., 187, the husband made entry and
deserted his wife, abandoned the land and surrendered to her his dupli-
cate receipt and improvements on the premises. Afterwards his entry
was canceled upon his voluntary relinguishment, and thereapon a pre- ,
emptor filed declaratory statement for the land. Shortly after the can-
-cellation the wife applied. for reinstatement of her husband’s entry,
which was rejected “upon the ground that said entry having been
canceled, no right can inure to her by virtue whereof she can assert
claim under the same.” The Department concurred in this view, but
allowed lier to make entry in her own right, as she was a settler upon
the land, and the pre-emption filing was a nullity, having been mdde
without previous settlement.

In Tyler », Bmde, 12 L. D., 94, the husband deserted his wife leaving
her upon the land, and relmqmshed his entry. - The Department said:

1 therefore find that Mrs. Tyler was a deserted wife on December 19, 1885, when
. the relinguishment was filed in purswance ofthe agreement, From that time I liold

~she wasa settler., “Under the act of May 14, 1880, she was entitled to the time allowed
to pre-emptors to put her claim of record. ... As she was a settler at the instant
of the cancellation of Tyler’s entry, and the prior setitler, her rxghts are fully pro-
tected by the law.

From the authoutles mted it will be seen that theright of a deserted
wife to make entry of the land settled upon or entered by her husband,
is not a right that she a.cquires through him, but is by virtue of the claim
that she initiates in her own right, and by Ther own acts, aftér she has
become qualified to make settlement and entry.

- If a homestead entryman deserts his wife, leaving her upontheland,
she may contest his entry upon the ground of abandonment and secure

‘the right to enter said tract, not only as a successful contestant but by

virtue of her settlement existing at the date of cancellation. Bray v.
Colby, 2 L. D., 78; Roche ». Roclie, 18 L. D., 9; Sinnett v. Cheek, 28
L.D., 20. .-

‘Where a deserted wife secmes the cancellation of her husband’s entry
and thereafter makes entry of the land, she may in making final proof
be entitled to credit for her residence on the tract prior to the date of.
her husband’s desertion; Jennie W. Lindsey, 24 L. D., 557. But this
is not by virtue of -any right that she acquired throngh her husband’s
settlement and entry, but by reason of her own actual residence. While
such residence gave ler no right to assert a claim to a tract of public’
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land, as against others whose rights were initiated prior to her qualifi-
cation as a homesteader, she may, as between the government and her-’
self, be allowed. credit for such residence, after she has made entry of
the tract, as in the case of an alien settler, who by reason of his-alienage
was not qualified to make a valid settlement. But in such cases the
alien may upon the removal of the disability be entitled to credit for’
the time that he resided upon the land during the disability, which will
- not, however, relate back so as to defeat an intervening or adverse
claim or right existing prior to the removal of the disability. DPhil-
lips ». Sero, 14 L. D., 568, and authorities clted Herron . Northern'
Pacific R R. Co., Ib,, 664 ‘ :
Both of the pcwtles to the original contest settled on the land the
afternoon of September 16, 1893, and each performed sufficient acts of-
settlement, which was followed within a reasonable time by actual resi-
dence, and both improved and cultivated thie tract. The testimony is
-conflicting as to which was the first settler, but that. is immaterial so
far as it affects the right of Sears and Mrs. Elliott. Conceding that.
George O. Elliott was the first settler, he alone could defeat the entry
of Sears, who was at least the next settlerin point of time, and who has
in good faith complied with the law as to residence and- cultivation of
the tract, and has continuously resided on the land with his Wlfe and
“children since February, 1894. : :
Your decision is reversed and the homestead entry of Semrs will
remain intact. : -

CONTEST—CHARGE—STRANGE_R TO THE RECORD
ENGBARD ». RUNGE ET AL,

After the loecal officers have accepted an affidavit of contest, and issued notice
thereon that has been duly served on the defendant, the contest should not be
dismissed on the motlon of a stranger to the record alleging that-said a,fﬁdav1t
_fails to.set forth a cause of action. : -

A hearing should not be had under a second contest charging collusion between the:
part1es to the prior suit, until final disposition of such suit. .

Seorctary y Hitéheock to the Commissioner of the Geneml Land 07%0677
(W.V.D,) = _ Feba‘uary 25,1899, - (C. J. W)

On Aprll 14, 18‘)3 Theodore A. Runge made homestead entry for the
SW, 1 of Sec. 13 T. 105 N., R. 69 W., Chamberlain, South Dakota.

On -May 31, 1898 John Engbard filed "his afﬁdamt of contest as’.
follows:

That the said Theodore A, Runge has Wholly abandoned said tract, and changed
his residence therefrom for more than six months sinee making said entry, and next
prior to the date herein; this said tract is not setbled upon and cultlvated by said
party as required by law. ‘
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On the same day, but after Engbard’s afﬁdav1t was filed, J oseph E.
Sa,ller filed dn affidavit, alleging:

That the said Theodore A. Runge has wholly abandoned said tract of land and
changed his residence theréfrom for more than six months since maklng said entry;
that he abandoned said tract wholly and absolutely more than six months prior to
April 14, 1898, and also next prior to the date herein, and that such abandonment
and change of residence from said tract commenced more than six months prior to
April 14, 1898, and continued to this date; that said tract is not settled upon and
cultivated by said party as required by law, nor was it so settled upon and culti-

vated for the six months.next preceding April 14, 1898,

" The defendant Runge was personally served with nofice of the eon-
test of Engbard on Juue 20, 1898, which was set for hearing July 20,
1898, at which time Engbard appeared and Runge did not, but the case
was continued to July 21st, on account of pressure of other business,
On July 21st, Engbard again appeared, but Runge made default. . At
this time Sailer appeared by his counsel and filéd a motion to dismiss
Engbard’s contest, on the ground that it failed to state a cause of
action. Engbard then offered to amend his affidavit as follows:
~ That the said Theodore A. Runge has abandoned said traet and changed his resi-
dence therefrom for more than three years next prior to the date hereof, and that
said abandonment has continued down to the date of the making of this affidavit;
that the said tract is not setitled upon and cultivated by the said party asrequired by

law, and has not been so settled upon nor cultivated during any.por mon of the perlod
of time hereinbefore set out.

The local officers thereupon held that Engbard’s afﬁdawt stated no .
cause of action and could not be amended, and that the amendment
offered by him constituted a new contest, and was therefore junior to
that of Sailer, citing as authority for such ruling the case of Wilson .
- Lefreiner, 24 1. D., 398. . From this decision Engbard appealed, and
on November 3, 1898, yout office affirthed the local office.
~ Upon substantlally the same grounds set out in his appeal from the
decision of.the local officers, Engbard has appedled from your office
decision to the Department.

‘Whether or not Engbard’s first affidavit of contest st&ted a cause of
aetlon is the main issue upon which the whole structure of the case is.
made to depend. - The local officers found that it dld not, and your
office concurred in that conclusion. -

The affidavit was filed on May 31, 1898 and charged that the aban.
donment . occurred more than six months before that date and still
continues. This is, in substance, & charge that the enfryman. aban-
- doned the land as early as November 30, 1897, four months and four-
teen days before the expiration of five years from the date of his
entry; and that his abandonment was still continuing at the date of
the affidavit, one month and sixteen days after the expiration of five

- years from the date of the entry. The question as to- whether or.not

the enmyman could have cured the default charged, commencing as it
did in the five year period required for residence and cultivation, and
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extending into the period allowed for the submission of final proof, and
- together constituting abandonment for more than six months, by
resuming residence on the land, between the date of the affidavit of
contest and the date of service of notice of the econtest on him, need
not be now considered, since the defendant alone could raise that
question and le has not appeared. Nor need it be now determined in
what respect the affidavit is defective, further than to hold that there -
is enough in it to amend by, and the defendant alone could object to .
its sufficiency and to its amendment. Hemsworth ». Holland (8 L. D.,
400); Svenneby ». Broste (10 L. D., 108). = After the local officers had
accepted Engbard’s affidavit of contest and had issued notice upon it
which was served on the defendant, it was error to dismiss it on the
motion of a stranger to the record. Sailer had no right to appear, or
to make any motion in the case of Engbard v». Runge. -
It appears from the record that pending Eugbard’s appeal from the
decision dismissing his éontest, the local officers permitted Sailer to
contest both Engbard and Runge on a clhiarge of speculatién and collu-
sion between them, upon which a hearing was had and a decision ren-
dered adverse to Sailer, from which he did not appeal. Your office
properly held that it was error upon the part of the local officers to
order a hearing upon the charo“es of Sailer while the contest of Lngbard ,
v, Bunge was pending. :
In so far as your office decision apphes to the contest of Engbard ».
- Runge, it is reversed. Engbard will be allowed to amend his afidavit
without losing his status as the first. contestant, .
The case is remanded, that a hearing may be had in wccoxdance with
the views herein expressed and Engbard. allowed an opportunity to
. offer proof in support of his charges. .

" ALASKAN LANDS—SOLDIERS’ ADDITIONA]i*APPROXIMATION.

" OPINION.

By ‘means of special survey the acreage which an applicant is entitled to enter in
Alaska as a soldiers’ additional homestead may be definitely described and sép-
arated from the body of the publie lands, heitce no reason exists why the rule
of mppromma,tlon should be applied in such enfries wmade in said district.

Assistant Attorney- General Van Devcmter to the Secretaw y of the Interior,
(W V.D.) _ February. 25, 1899. ' (E.B., Jr.)

I am in 1ece1pt by reference from the Secretary, «for conmderatlon
and opinion ‘upon the question presented by the Commissioner,” of a .
" letter dated the 7th instant from the Commissioner of the General Land
Office, asking to be instructed whether the rule of approximation in
additional bomestead entries outside the district of Alaska is to be
followed in allowing entries -made in Alaska upon soldiers’ additional
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homestead certificates: The occasion for this inquiry appears to be a
- letter from Mr. W, Scott Beebe, of this city, in which, after stating that
he has “several pieces of soldiers’ additional homestead serip” with
which he desires to acquire land in Alaska, he asks:

Can I have a sury ey made of the land desued, and if in area it amounts o ten
acres, can I enter it with a piece of certified serip callmo for 5.15 acres by paylno the
government price for the excess of 4. 75 acres? :

" The rule of approximation to - which: the Commyissioner refers is a ru]e
of expediency which amounts, in many cases, almost to a rule of neces-
sity in the allowance of soldiers” additional homestead entries for land
“‘over which the public surveys have been extended. By the terms of
" the statute (section 2306, Revised Statutes); the soldiers’ additional

homestead right is-limited to the entry of “so-much land as, when
added to the quantity previously entered shall not exceed one hundred
and sixty acres.” When this right of entry is exercised upon surveyed
land, as it must be, if exercised at all, outside of Alaska, the land must -
be taken acéording to legal stibdivisions, which, as it has been found
- in practice, cannot usually be adjusted.to the area previously entered
so as to make one hundred and sixty acres in the comnbined entries.
The additional entry must usnally be allowed for more or less than the -
acreage to which the applicant is entitled under the law, or the appli-
cation be altogether rejected. Hence the rule of approximation, long
-since established, which allows an applicant to include and pay for the
excess above the amount to which he is entitled, provided such excess
is not greater than the deficiency would be should a subd1v151on be

excluded (Richard Dotson, 13 L. D., 2%5). S

‘Section -one of the act of May ]4 1898 (30 Stat., 409) ‘among other
things, grants the right to enter unsurveyed lands in the district of

Alaska under provisions of law relating to the acquisition of title-

through soldiers’ additional homestead rights. Publie lands in Alaska
are not surveyed and no provision has been made for extending over
‘them the system of public surveys. The couditions there are essentially
difterent, therefore, from those which gave rise to the rule of approxi--
mation in soldiers’ additional homestead entries, and which still support
the rule elsewhere.’ Land cannot be entered there as an additional
homestead, by legal subdivisions, because there are no such subdivi-
slons. It is essential, however, to the allowance of entry that the land
shall have been surveyed, and provision is made in_the fourth para-
graph of circular instructions, issned June 8, 1898, under the said act

(27 L. D., 248), for the necessary survey, in the following langnage:

" The act nmkes no direct provision for the burveymg of lands sought to be entered
as soldiers’ additional bomestead claims, and therefore special surveys must be made

of such lands in the manner p1ov1ded for insection 10 of . thls ach at the expense of .
the applicant.. : : . .

¢ By meéans of the spe' 1 survey the acreage to Wbloh an ru)phcamt is
_e,ntltled under additional homestead. right-may be. deﬁmtely described
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and separated from the body of the public lands. There does not
therefore appear to be any reason, and none is alleged by Mr. Beebe,
why the rule of approximation should be applied in additional home- -
_stead entries in Alaska under present conditions. ;
Approved,
E. A. HITCHCOCK,
Secretary.

TO‘N’NSITE—CORPORATE LIMITSQLEGISLATIVE ACTION:
LAwsoN &1 AL. 2. KING.

“The inclusion of a part of an Indian reservation, established by treaty, within the
corporate limits of a eity, under aitthor ity of a territorial statute, is beyond the
legislative power of the Territory and without effect.

The register of a local land office is nof disqualified to act in a case by the fact that
_ he was of counsel in another suit involving the same land. ‘

Secretary H@tchcock to the Oommzsszonm of the General Land Oﬁice,
(W.V.D.) February 28, 1899. (C. J. W.)

' Heuly J. Kmo* made homestead entry for lots 3 and 4 and the SD 1+ of
the SW. I of Sec.10, and lot 1 of Sec. 15, T, 104 N,, R. 71 W, at (Jhdm—
berlain, South Dakota, on September 30, 1897. On April 22, 1898, pur-
snant to notice, duly published, King submitted commutation proof i
support of his entry at thelocal office, in Chamberlain, under section
2.0f the act of June 3, 1896 (29 Stat., 197), at the conclusion of which
a protest, in the name of William Lawson and twenty-severn others,
claiming the land as & townsite under section 2387 of the Revised Stat-
utes, was filed. The right to cross-examine the claimant and his-final
proof witnesses was asserted and demanded,and it was asked that a hear-
ing be ordered in the event the proof was not rejected. By permission of
the local officers, counsel for protestants cross-examined tlie claimant
and his-witnesses, so far as said teqtunon) related to the support of h1s
claim.

The local ofﬁcexs overruled a foxm'll motmn made by protes’canta t6
reject King’s final proof, but cﬂlowed a he(u'mg, and set the same for
May 18, 1898. i

Counsel for protestants having alleged the dlsquahﬁmtlon of the
register to act in the case, and having suggested the appointment. of’
some suitable agent or other officer to-act with the receiver should-a
hearing. be had, the proceedings were reported to your office, in order
that the question of the alleged disqualification of the register might
be passed upon, which appears to have been done by your ottme on May
4, 1893, of which ruling protestants were duly. notified. R

~On Mmy3 1893, protebtants filed appeal from all the rulings fmd
orderb of the- reglbter and Teceiver in the above entltled p1oceedlno*s
on and prior to April 27, 1898, . P .-
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On May 18, 1898, that being the day set for the hearing, counsel for
protestants presented the local officers with a paper urging that the
register was disqualified to pass upon the rights of. protestants, and for
that and other reasons refused to.submit to the jurisdiction of said offi-
cers at said learing. No appearance being made by or on behalf of
-sald protestants for the purposes of the hearing, counsel for claimant
moved. to diswniss the protest and that the final proof be accepted and.
entry allowed thereon. -The local officers thereupon dismissed the pro-
test, but adjourned the further consideration of the proof, from day to
~day, until May 20, 1898, pending the filing of a proper non-alienation
affidavit by claimant. Said affidavit was furnished by claimant on May
20, 1898, and thereupon. cash certificate, No. 392, was issned to him,.

" 'On the same day the papers and decision of the register and receiver
were forwarded to your office, together with a motion by couunsel for
-claimant to dismiss the appeal filed by protestants on May 3, 1898, on

the ground that the same was from an interlocutory order.

On September 17, 1893, your office considered the various matters
presented by the recmd approved the final proof, and affirmned the
action. of the local ofﬁcei‘s in dismissing the protest. The ease is before
the Department on the appeal of protestants from your office decision.

- In order that the questions now presented may be better understood,

a recital of -the mam facts which led up to the entry of ng becomes
necessary.

On April 14, 1890, Henr y J. King filed -application fo make home-

stead entry for the laud involved, and filed therewith an affidavit set-
ting forth that hie made settlement on the same immediately after the
executiveorder of February 27, 1885, declaring it open to settlement, -
and had continued to reside upon and improve said land. ‘
~ The order referred to was subsequently revoked and held to be void,
but King’s application for the land was rejected Lecause of the then
existing claim of the Chicago, Milwaukee and St. Paul Railway Com-
pany, which has since been forfeited. (King v. Chicago, Milwaukee
and St. Paul R’y Co., 14- L. D., 167). Although his application was
rejected because of the prior right then existing in said railroad com-
pany, he maintained his scttlement upon the land until, by proclama-
tion of the President, issued December 5, 1894, declaring the rights of
the railroad company forfeited (19 L. D., 431), his rights attached. On °
‘April 15, 1895, after notice of the restoration of the land to the public
- domain had been published, he again made application to enter it as a-
homestead. -Other claimants were present and protested against the
allowance of the entry, and a hearing was finally ordered for the pur-
pose of settling the rights of the variouns claimants and, amongst others,
the rights of those claiming as townsite settlers.

The townsite claimants were represented in the application by Orcutt,
as mayor of Chamberlain, who applied to enter the ]aud for townsme
purposes for the use of the occupants :
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The declslon of the local office was adverse to the townsite claimants,
as was that of your office, and your office decision was affirmed by the
Department on June 15, 1897 (City of Olnmbexlam v. King ¢t al., 24
L. D, 526).

The townsite claimants moved for review of said depaﬂtmental deci-
sion, which was denied on September 9, 1897 ((Jlty of Gh’unberlam 2.
King et al., on review, 25 L. D., 249),

The decision declared against the. right to enter the land in contro-
versy for townsite purposes and desiguated the land which King and
Reynolds would each be permitted to enter. King made entry in pur-
suance of the right thus awarded, and has offered proof and obtalned
final certificate.

The protest filed at the coneluswn of KHU’,D final proof is substan-
tially as follows: ) :

That said land was opened to legal settlement and entry on April 15, 1895, on
which date it was in the exelusive possession of over one liundred townsite settlers
‘who claimed it under the townsiteé laws and had thereon improvements to the value
" of $10,000.00; that on said April 15, 1895, King was neither a settler npon nor oceu-

pant of said land, but resided on private land in the city of Ohambeﬂain; that said
land is now, was on April 15,1895, and has been at all times since Marclhl 7, 1885,
included within the corporate limits of the city of Chamberlain; that in a recent

_suit brought by said Eliza Reynolds against said city involving the validity of said
act of theterritorial legislature, dated March 7, 1885, a state court of general jurisdie-
tion upheld the validity of said act of ircorporation, as shown by exhibits filed with
the protest; that said King has never used, or attempted to use this land for agri-
cultural purposes, but has used i} for trade and business; that if he ever made a
legal settlement on any portion of the land, the same was confined to lot 1 of see-
tion 15; that excepting the small tract on said lot 1 covered by King’s alleged house,

. all the land in-question is now in the exclusive possession of the townsite claimants;
that as shown Jiy a plat filed with and made part of -the protest, the land is surveyed
into blocks and streets, said plat exhibiting the name of the occupants, the number

_-of persons in each family, and value of improvements; that King’s said entry was
allowed without anthority of law and against good morals; that the decision reported
in 24 L. D., 526, only determined that the city of Chamher]am could not make entry
of this land that these protestants claim the land under section 2387 of the Revised .
Statutes, and assert that they have never had their day in court..

The protest was not sworn to by any of the parties, except Lawson,
and its terms clearly indicate that it is an attempt to reopen and read-
Jjudicate the questions pasaed upon in the decisions to which reference
has been made.-’

Your office overruled the various coutentions presented, all of Whlch
‘rulings, it is ‘alleged in the appeal, were erroneous.

"There was an inaccuracy in the departmental decision as to the time.
when: the land .in question became subject to settlement, but it is an
error of whicl the homestead applicants only could complain. No

“application to enter the land in question would bave been allowed by
the local officers previons to April 15, 1895, but nevertheless the act of
March 2,1889 (25 Stat., 888), had the. eﬁect of restoring the land to the
publ,w domaln upon the issuance of the proclamatlon of the President
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on December 5, 1894, supra, declaring the forfeiture of the rights of the
railway company thexcm, and King then belng a settler on said land
hig rights attached eo instants, .

It is insisted that the claim of protestants is based upon section 2387 .
of the Revised Statutes, and that their rights nnder  this seetion have
never been investigated or passed upon. The fact that the proceeding
had at the instance of the mayor failed to:indicate whether it was the
purpose of the townsite claimants to make orlgmal townsite entry or
an additional entry, is mentloned in the decision therein, but the effect
of that decision was to deny the right of the townsite c¢laimants to
make either an original or an additional entry, and hence the eontention
that the rights of protestants under section 2387 have never been con-
sidered isincorréct. [he protéstants secured no. rights under section
2387 of the Revised Statutes, for the reason that the rights of King
and Reynolds, the homestead claimants, had previously attached.

The effect of the act of the legislature of the Territory of Dakota of-
March 7, 1885, including the land in controversy within the incorporated

- limits of the city of Chamberlain, was considered .in - the decision of
June 15, 1897 (24 L. D., 526). At that time the land in controversy
was embraced in a reservation created and set apart. by article two of
the treaty of April 29, 1868 (15 Stat., 635). .After designating the
lands 1eberved for the Indm]s, this ar tlcle of the treaty proceeds:

De, and the same is, betapmt for the abselute and undisturbed -use and ocecupation
of the Indians herein named, and for such other friendly tribes or individual Indians
as from time to time they may e willing, with the consent of the United States, to
admit amongst them; and the United States now solemnly agrees that no persons
except those herein designated and authorized so to do, and except such officers;
agents and employes of the government as may be authorized. to enter upon Indian
reservations in discharge of duties enjoined by law, shall ever be permitted to pass
over, settle upon, or reside in the terrivory described in this article, or in such tel—
ritory as may be added to this reservation for the use of said Indians.

The act organizing the Territory of Dakota, March 2, 1861 (12 Stat
239), tixed the general boundaries and authority of the Territory, but
excepted from such authority the rights ‘of person and property of
Indians so long as they should remain unextinguished by treaty; aund
section 1851 of the Revised Statutes placed the following limitation
upon the legislative authority of the territory: ¢« The legislative power

“of every territory shall extend to all rightful subjects of legislation not
inconsistent with the constitntion and laws of ‘the United States.”
This treaty was a law of the United States and it was not competent
for'the leglslatur.e_of the tecritory to adopt any legislation inconsistent
therewith.  The inclusion of a part. of this reservation within the
ingorporated limits of the city of Chamberlain, and the extension over
that part of the reservation of the authority and jurisdiction of said
city, was manifestly inconsistent with the absolute and undisturbed
use and eccupation of the reservation pledged to the Indians by thé

© tredty, and was therefore.beyond the legislative power of the terrifory;



DECISIONS RELATING TO THE PUBLIC LANDS. | 155

and consequently abortive. The land in controversy was therefore not
included within the corporate limits of the city of Chamberlain. ,

It wiil be assumed that Congress had the power . to dispose of the
land in question as it saw proper, after the extinction of the Indian -
title and the forfeiture of the rights of the Chicago, Milwaukee and
St. Paul Railway Company. Under the act of March 2, 1889 (25 Stat.,
838), the relinquishment of the Indian title was secured, and that act
provides that upon the relinquishment of such title and the forfeiture
of the rights of the railway company aforesaid, the title shall revert
to the United States and the land be subject to entry under that act.
During the life of the .claim of the railroad, the use of the land for
townsite purposes, directly or indirectly, was prohibited.

Without undertaking to determine to what other forms of entry the
land was sub}eet upon its forfeiture, it was certalnly subject Lo home-
stead entry.

- Tt is therefore held that ng is shown to have been the first settler
on the lind after it became subject to entry on December b, 1894, at
which time none_bf the protestants were occupying it; that the appeal.
of protestants from the order for a hearing was unauthorized, that
being an interlocutory order and not a final disposition of the case by’
-the local office, and was properly dismissed. 'The register was not dis-
qualified from acting in the case because of bis having been of counsel
in another case involving the same land.

There was no error in accepting King’s final pwof’ and your ofﬁce v
declsmn is ‘wcordmgly ‘Lfﬁl med. :

IIOWIE&TEAD—TOVVVSI’lE——ALIE\*ATIO’\T
LAWSON ET AL, v. RL‘YNOLDS

A written agreement. executed by a homesteader, and operating as a mere lease of &

.part of the premises, and the grant of an easement, the use of which would tend

- ;to-improve. and. increase .the value of the land as a homestead, is not an alienas
tion ot fmy part ofsuch land, and no Dbar to the perfectmu of the entry

Secretary H@tchcock to the Oomamsszoner of the Geneml Lcmd Oﬁwe,
(W.V.D.,) . Pebmzmy 28, 1899.  ~.:. (C J W)>

Lhza Reynoldb, on October 4, 1897, made homeqtead entry for lot 9
of Sec. 15, T.'104 N, R. 71 W., whlch land lies near the'city of Cham-
berlain, in South Dakota; and was covered by a conditional grant of
lands i01 right of way and station purposes to the Chicago, Mllwaukee
and St. Paul Railway Company, by act of March 2, 1889 (25 Stat. 888),
which:grant was forfeited by proclamation of the Presulent of Decemv'
ber 5,1894 (19 L, D., 43), and thereupon the land was restored to the
public domain and becqme subject to entry.

The _right to make said entry was awarded to.said. Reynolds by the
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decision’ of the Department of June 15, 1897, in the case of City of
Chamberlain . King et al. (24 L. D., 526.) ~ Said decision was an affirm-
ance of your office” decision in the same case of March 24, 1896, and
was adhered to on motion for review (25 L. D., 249).-

On March 10, 1898, Reynolds gave notice of her intention to submit
commutation proof in support of her claim under section 2 of the act
of June 3, 1896 (29 Stat., 197). Her proof was accordingly’ subn'\itted,
at the close of which a protest was filed against the acceptance of said

" proof by William Lawson, William Findley, John Elshire, R. J. Glute,
and George Seath. The protest is, substantially, as follows:

1. The alleged homestead entry of said Eliza Reynolds was " allowed - without
authority of law, and is absolately null and void. The said tract of land at the
time it became subject to settlement and entry having been (and is still) within the
incorporated limits of the city of Chambeﬂam, and actually settled upon, occupied
and used for townsite purposes.

2. Said tract of land is now and at all times has been since the 7th day of March
1885, within the incorporated limits of the eity of Chamberlain and in a certain
proceeding instituted by the said Eliza Reynolds against the city of Chamberlain,

. its mayor and city council, for the express purpose of having said lot 9 on Sec. 15,
T. 104, R. 71, declared outside the city limits, it was on demurrer to her said Dbill
duly adjudicated by a court of general jurisdiction that the same was duly and
legally within the incorporated limits of the city of Chamberlain, a copy of which
demurrer, marked Ex, ““A”, and a copy of the opinions and Jjudgment of said court
marked Lxhlblt “‘E” are hereto attached and made part hereot

3. That said tract of Jand is now and has been at all times sinee February 27, 1885
selected, surveyed and platted for townsite purposes into lots (being lots 35 to 41
inelusive of the entire townsite selection), and that said Eliza Reynolds is not now
and never has been anything but a townsite settler and occupant, and has not now
and never-has been in possession or control of any of said land, except lot 40, which-
she settled upon in 1885, a substantial subdivisional plat of said-lot 9 bemg hereto
attached, marked Ex. ““C”, and made part hereof:

4. That the said entry of Eliza Reynolds was allowed by the Secretary of the
Interior under the hallucination that he possessed the judicial power to declare null
and void the act of March 7, 1885, of the Legislature of the Territory of Dakota (a
power he does not possess) and the mistaken conception that it:-was the city of
Chamberlain attempting to make a townsite entry, and the further supposed fact that
there was a tract of land between the original incorporation and the addition that
was not ineiuded; in all of which propositions of law and fact, upon whieh her said
entry was allowed, there was manifest error and misconception; and hLis said allow-
ance of her said entry does not become recs judicata. The act (or section 1) of the
original incorporation, marked Ex. ¢“D”, and the amendment of Mavch 7, 1885, show-
ing what lands were included in the incorporation, are hereto aftached, marked Ex.
#E”; and made part -hereof.

. B.. Baid Eliza Reynolds did on or about December 3, 1890, entfer into an agreement
with one of the townsite cecupants for the use of lot 41, for the purposes of trade and
business, & copy of which agreement is hereto-attached, marked Exhibit “F”, and
made part hereof, and that said premises now contains an eleetric light plant, run
by a water power from an artesian-well on the premises, and a large creamery build-
ing, all combined representing a value -of some $10,000.00. and said agreement for
ninety-nine years and said plant and water power constitute an alienation, and the
use of said premises for trade and busmess, which estops said alleged claimant from
making final proof.

"6 That said premises were never subJect o homestead settlement or entry until
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April 15,1895, and no preference or prior right thereto existed in favor of Eliza Rey-
nolds or any others, and that on said date (Aprif 15, 1895,) and at all times since the
same was-within the incorporated limiits of the city of Chamberlain, and each and
every lot thereon was and is in the sole exclusive use, possession and oecupation of
the respective claimants named on said plat Ex. “C”, with improvéments, enumera-
ted, as townsite claimants under the townsite laws of the United States, and the
only effect of the dacision of the Secretary of the Interior was tohold that the town-
site claimants should have made application for a townsite entry through the county.
- judge, which was not done and cannot be done by reason of the land being within
the incorporated limits of a city, and so adjndicated by the courts of the State.

7. Baid premises on April 15, 1895, not being in thé exclusive possession of Eliza
Reyuolds, but being all occupled by and as & townsife, with valuable improvements,
her entry was without authority of law and null aud void, and under the law and
the decisions of the Interior Department and the Snpreme Court of the United’
States, she cannot malte thereon a legal homestead entry, cannot m(Lke final proof
and confiseate the rights and properties of others. .

8. The said Eliza Reynolds has never at any time used said premises for anything’
except as a townsite settler and occupant, never having had the sole and exclnsive’
possession of the same to enable her to cultivate and appropriate the same for ag Ti-
cultural purposes. :

9. That at the time said land became subJers to settlemeut and entry, on February
27, 1885, lot 41, now occupied by the Chamberlain Electric Light Plant, and exclu-
sively used fdr trade and business, was actually settled upon by one Daniel Over-

-acker,- and; again, on April 15, 1895, when finally opened to entry, the same was
again actually settled and oceupied by said Overacker with some. ten persons or
inhabitants, members of his family, and later the said premises were by said Over-
acker transferred for the purposes of business to the present oceupants, and said -
lease for ninety-nine years is and constitutes on the part of said Eliza Reynolds a
recognition of said townsite ocoupation, estopping her from making said final proof.
- 10. Said William Findley has four members in his family; said William Lawson
hag six members in his family; said John Elshire has eleven members in his family;
said R. J. Clute has seven members in'his family; said George Seath has six members
in his family—representing thirty-four inhabitants having the occupation of said
premises, besides the said Eliza Reynolds, and the actual value of their respective
improvements is shown on the respeetive lots on said plat Ex. ¢ C”, and said lot 41,
occupied fortrade and business, is exclusively used for busmess, and not for residence.

The protestants demanded the right to cross-examine the claimant.
and her witnesses, and asked that if the proof was not rejected, that a
hearing be allowed. The protest was sworn to by Lawson only.

' The cross-examination of claimant and her witnesses was allowed-
and concluded on- April 19, 1898, The protestants filed a motion to
-reject the final proof of claimant, that & hearing be ordered, and the
disqualification of the register to act in the case was also alleged.

. The local officers overruled the motion to reject the final proof and.
the suggestion as to the disqualification of the register, but allowed the-
hearing upon the material allegations of the protest, and set the hearing
for May 4, 1898. . The protestants excepted to so early a hearing, and
on May 3, 1898, appealed from all orders and proceedings of the register
and receiverin s'ud case on ‘and prior to April 27, 1898, -On May 4, 1898,
at the' hour set for héaring, the case was called, but protestants dld nof,’
appear.. One hour later, protestants not appearing, a motion to dismiss
the protest was renewed. by counsel for claimant and &llo,weol, the final
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proof of claimant was accepted, and cash certificate and receipt, No. 388,
issued in her name. On the same day, the protestants were advised of"
the action taken.

In the letter of May 4, 1898, transmitting the papers and proceedmgs
to your office, the local ofﬁcers 1eport as follows:

" After a careful consideration of this ease with all pa.pers filed .therein, we have
deemed it proper to submit the full case to your office for consideration, and for your
information and our explanation for our acts we would beg to state: first, there is
‘no-application to enter this land under any of the townsite laws in this office; sec-
'ond, we consider the most of the allegations in the protest are matbers which were
fully adjudicated by the Honorable Secretary of the Interior as between these parties,
and, third, we would state that the disqualifications referred to, of the register of
this office, by said attorney for protestants in -his motion and pretended appeal, is
without, foundation. in fact, the register having never acted as attorney or counsel
for any of the parties mentioned in this case; we are therefore ¢onfident that this -
dssertion on the part of the protestants is for the sole purpose of delay.

The pretended appeal mentioned herein has been ignored by us, for the reasons thab
no deeision or firial determination of the case had been had, and the order allowing
the protestanls to put in their testimony is consxdered by us an interlocutory order,
and an appeal will niot lie therefrom. :

- Counsel for claimant filed a motion in your office to dismiss the appeal.
of protestants, upon- the ground that no appeal lay from an interlocu-
tory order,
~ Your office, on September 17, 1898, granted the motwn, affirmed the
action of the local officers in dismissing the protest, and approved the
final proof. From this decision the protestants have appealed.

Substantially the same questions are presented by the appeal under
consideration as have this day been considered and passed upon in the
case of William Lawson et al. v. Henry J. King, involving part of the
same land, and it is deemed unnecessary to discuss here at any length
the matters therein considered, but reference is made to the reasons
set forth in said decision sustaining ng s final proof, in sunport of the
action-taken in this case.

- The giound of protest, however, presents a questlon which was not
in the case of these parties ». Henry J. King; and requires notice. . It'
is therein charged that Reynolds, about December 5, 1895, did enter
into an agreement with one of the townsite occupants for the use of a
part of the land claimed by her, for trade and business, which estops.
her from making final proof. The agreement referred to is in writing,
and a copy was offered in evidenee by protestantb and marked
«Txhibit ¢ .7 It is as follow*@

.- 8TATE OF SouTrH DAKXoTa, Brule County, ss.

i Know all men by these Presents: :

~“We, Eliza Reynolds and W. L. Montgomery have made and entered into the follow-
ing agreement, and respectively bind ourselves, our heirs; assigns, and successors,.
to the faithful fulfillment, in spirit and in fact, of the same. This agreement being
as follows: The said Eliza- Reynolds, for herself, her heirs, and assigns, agrees

and binds ‘herself that the said Montgomery, his heirs, assigns, and successors,
shall for such time, nob exceeding ninety-nine (99) years, as he or they may desire,
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have the exclusive right and permission to locate and maintain on “the north bank
of American Creek, where the same is intersected and crossed by Main St., of:
the City of Chamberlain, and the public road running north out of said city as a
continuation of said ‘Main streef, and on the east side of said street or road,
an artésian well or other necessary power for the required purposes of said Mont-
gomery, his heirs, assigns, or successors, and for his. and their electrie light and
manufacturing plants, upon the following termsand conditions, thesaid Moutgomery :
his heirs, assigns and successors for such term as they may desire the use of the
site on said American Creek for their artesian well, electrie light and manufaeturing
plant, shall, at his and their cost and expense, lay and maintain a good and sufficient
pipe to take and convey water from the artesian well or wells to be sunk by him and
them, to my house and premises situated upon the same lot of land (Lot 9 in section
15, township 104 north of range 71), and through the same supply me, the said Rey-
nolds, with all the necessary water required-for household, laundry, seivera'ge, stoek,
garden and hot house irrigation purposes, and I, the said Reynolds, for myself, my-
heirs and assigns, obligate myself and them: that there shall be no unnecessary use
of the water, but that I will use the same as a prudent person would use their own,
and the said Montgomery, for himself, his heirs, assigns and successors, agrees and:

binds himself and them that he will and they shall in good faith carry out their part - -

of this agreement, and that no unnecessary structures or nuisances shall be placed
tpon said premises, and that the pl‘] nts p]aced thereon shall be kept and mammmed
i a business like manner. :

It is further agreed aud stipulated that whenever said ’\Iontgomely his heirs,
assigns and successors, discontinue .the use- of the well or wells on said premises,
they shall belong to the premises, and that the other improvements placed upon the
premiges shall belong to said Montgomery, his heirs, successors or assigns, and they
shall have permission to remove the same. - )

To witness which the said Eliza Reynolds and the sald W. L. Montgomery have
hereunto set their respective hands on this the 5th day of December, A. D, 1895.

The facts pertment to this agreement, as reported by your ofﬁce, are .
as follows:

It appears that under this agreement Montgomery dug an artesian well, 8 inch
bore and 600 to 700 feet deep, ab the designated point on said lot; that Mrs. Rey-
nolds’ house and premises have been supnhed through pipes with v&afcer from said
well since its comstruction; that prior to tha time she had to purchase by tle.
barrel all water used by her for general domestic purposes, and that her garden is
dependent upon artificial irrigation; that the power supplied by said well is used to
run a wafer wheel and electric dynamo from which wires extend and connect with
the electric lighting system of Chamberlain; that said wheel and dynamo were
placed in house whicl, on April 15, 1895, was occupied by one Overacker and family ;
that another building was erected near by for the purposes of a creamery and was
80 used for a t1me, but that Mrs. Reynolds objected to such enterprise as encroach-
ing upon ‘her rights and forbade the digging of anotlier well for use in connection
therewith; that the power of said artesian well is also employed to run a small
buzz saw. The unprovements made on lot 9 by Montgomery 