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* 69); overruled,1 L. D., 345, |

* Elliott v. Ryan (7 L.D,, 322); overruled, 8 L.D.

- 110.

Emblem v. Weed (15 L. D., 28); overru]ed 17 L,
D., 220.

Epley v. Trick (8 L. D,, 110), overruletl 9L. D.,
359.

AND - MODIFIED ' CASES. XVII

AND MODIFIED CASES.
23, inclusive.] ‘ . .

Ewing v. Rickard {1 L. D., 146); overruled 6 L.
D,, 488

Flsh Mary (10 L. D., 606) ; modlﬁed 13' L. D.,
511,

v Fitch v. Sionx City and Pacific R. R. Co. (216 L.

and R., 184) ; overruled, 17 L. D., 43,
Tleming ». Bowe (13 L. D., 78) ; overrnled, 23 L. D,,
175. - : ! ’
Florida Rwy. and Navigation Co.%. Miller (3 L. D,
324); modified (6 L. D., 716); overruled, 9 L. D.,
237.

Florida, State of (17 L. D., 355); reversed on re-
view, 19 L. D., 76.

TForgeot, Margaret (7 L. D., 280); overruled 10
L.D,, 629.

I‘reemau . Texas Pacific R. R. Co. 2 L. I)., 550) 5
overruled, 7 L. D., 18,

Galliher, Maria (8 C.L:0,,57); overruled, 1L.D.,
57. .

Garrett, Joshua (2 C, L. 0,,1005); overruled, 5
L.D.,158.

Gatesv, California and Oregon R. R. Co (5C.L. 0.,
150); overruled, 1 L. D., 336.

»Goluma,n v. Ford (8 C. 1. O ,6); overruled, 4 1. D.,

580."

Grinnell ». Southern Pacific R. R. Co. (22 L. D,,
438); vacated on review, 23 L. 1., 489,

Gulf and Ship Island R. R. Co. (16L D. 236) mod-
ified on review, 19 L, D., 534.

‘Hardin, James A. (10 L. D , 313) ; recalled and re- -
voked, 14 L. D., 233,

Harrison, Luther 4 L D., 179); OVerruled 17
L.D,,216.

Heﬂman CR Syverson (15 L. D. 184), overruled 23
L.D, 119/

chkey,Y[ A. and Edward (3 L.D., 83) ; modified,
51.D.,,256

Holland, G. W, (6 L. D., 29); overruled, 6 L. D., 639,
and 12 L. D., 436.

Hooper,Henry (6 L. D., 624} ; modified, 9 L D 86,
284.

Hals, Clara (9 L. D., 401) ; modified, 21 L. D.,377.

Hyde ef al. v. Warren et al. (14 L. D., 576); see 19
L.D., 64.

‘Jones, James A. (3 L. D.,176); overruled,8 L. D.,
448.

Jones v. Kennett (6 L. D, 688), overruled, 14L D.,
420,

Kackman, Peter (1L.D.,86); overruled, 16 L. D.,
464.

Eemper v. St. Paul and Pacific R. R. Co. (2 C. L L.,
805); overruled, 18 L. D., 101.

| Kiser-v. Keech (7 L D 25) overruled 23 L. D.,

119.
Kniskern . Hastmgs and ‘Dakota Rwy. Co 6
C. L. 0.,50); overruled,1 I..D.,362. ~ -~ :
Lagelle v. Missouri, Kansas and Texas Rwy. Co.
(3.C.1..0.,10); overrnled, 14 L. D,, 278
TLaughlin ». Martm (18 L D, 112), modlﬁed 21
L.D.,40.
Leonard ‘Sarah’ 1 L. D., 41); overruled 16 L. ‘D,
464.

#* The cases marked with a star are now authority.  See Hessong ». Burgan, 9 L. D., 158.
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Lmdberg, Anna C. (3 L. D., 95) ;. modified, 4L D.,
299.

Linderman v. Wait (6 L. D., 689); overruled, 13
"L.D., 45%.

Lockwood, Franeis A. (20 L. D., 361) ; modified, 21
L.D.,200. v

Louisiana, State of (8 L. D., 126); modified on re-

: -view,9 L. D., 157.
"Lynch, Patrick (7 L. D., 33); overruled, 13 L. D.,
713.

Maughan, George W. (1 L. D., 25); overruled, 7
L.D., 94,

McKernanv Bailey (lb L D., 368); overrnled, 17
L.D., 494, °

MoNamara et al. v. State of California (17 L. D.,
296); overruled, 22 L. D., 666,

Mathel et al. v. Hackley’s Heirs (15 L. D., 487);
vacated on review, 19 L. D., 48.

Meyer, Peter (6 L.D., 639); modified, 12 L. D.,‘ 4386,

Morgan v. Craig (10 C. L. 0., 234); overruled, 5
L.D., 303. ’ )

‘Northern Pacific R.R.Co. (20 L. D., 191); modi-
fied, 22 L. D., 224,

Northern Pacific R. R. Co. v Bowman (7 L.D.,
238) ; modified, 18 L.D.,224. )

Northern Pacific R.R. Co.v. Burns {6 L.D,, 21);
overruled, 20 L. D.; 191. ~

Northern Pacific R. R. Co.v. Miller (7 L. D., 100);
overruled, 16 L.D., 229. '

‘Northern Paeific R. R. Co.v. Yantis (8 L.D,, 58);
overraled, 12 L.D., 127.

'Nyman v. St. Paul, Minneapolis and Manitoba
Rwy. Co. (6 L.D., 396); overruled, 6 L. D., 750.

Oregon Central Military Wagon Road Co.v. Hart
(17 L. D., 480) ; overruled, 18 L. D., 543,

‘Papina ». Alderson (1L B. L. P., 91); modified, 5
L.D., 256.

Patterson, Charles E. (38 L. D 260); modified, 6
L. D, 284, 624.

"Pecos Irrigation and Improvement Co. (15 L. D.,
470); overruled, see 18 L. D., 168 and 268.

Phelps, W. L. (8 C. L. 0., 139); overruled, 2 L. D.,
854.

“Phillips, Alonzo (2 L. D., 821); overruled, 15 L.
D., 424.

Pike's Peak Lode (14 1. D., 47); overruled, 20 L.
D., 204. -

Popple, James (12 L. D., 438); overruled 1I3L.D.,
588,

Powell, D. C. (6 L. D,,302); modified, 15 L. D., 477.

Rancho, Alisal (1 L.D., 173}; overruled, 5 L. D.,
320.

Rankin, John M. (20 L.D., 272); reversed on Te-
view, 21 L. D., 404,

* Reed ». Buffington (7 L. D., 164); overruled, 8
L.D., 110. ’

‘Rico Townsite (1 L. D., 556) ; modified, 5 L. D., 256,

Robinson, Stella G. (12 L. D., 443); overruled, 13
LD, L )

Rogers, Horace B. (10 L, D., 29); overruled, 14 L.

" D, 2L

Rogers v. Atlantic and Pacific R. R. Co. (6 L, D.,
565) ; overruled, 8 L, D., 165. ’

*Rogers v. Lukens (6 L, D., 111); overruled, 8§ L.
D., 110. '

AND: MODIFIED CASES.

St. Paul, Minneapolis and- Manitoba Rwy. Co. (8
L.D., 255); modified, 13 L. D., 354.

Sayles, Henry P. (2 L. D., 88); modified, 6 L. D,
797.

Serrano v. Southern Pacific R. R. Co. {6 C. L. O.,
93); overruled, 1 L. D., 380. '

Shanley v». Moran (1 L. D., 162); overruled, 15 L,
D., 424. ’

Shineberger, Joseph (8§ L. D., 231); overruled, 9
L.D., 202. '

Sipchen v. Ross (1 L. D., 634); modified, 4 L. D.,
152.

Southern Pacific R. R. Co. (15 L. D., 460); re-
versed on review, 18 L. D., 275.

Spencer, James (6 L. D., 217); modified, 6 L. D.,
772,and § L. D., 467. '

State of California v. Plerce 3 C
modified, 2 L. D., 854.

State of California ». Smith (5 L. D.,543); over-
ruled, 18 L. D., 343.

Stricker, Lizzie (15 L. D., 74);
283.

Sweeten v. Stevenson (3 L. D., 249); overruled, 3
L.D., 248.

Taft v. Chapin (14 L. D., 593); overruled, 17 L. D.,
414. .

Talkington’s Heirs ». Hempfling (2 L. D., 46);
overruled, 14 L, D., 200.

Tate, Sarah J. (10 L. D., 469); overruled, 21 L. D.,
211.

Taylor v Yates et al. (8 L.D., 279); reversed on
review, 10 L. D., 242. )

Traugh ». Ernst (2.L.D., 212); overruled, 3 L.D,,
218.

Tripp » Stewart (7 C. L. Q., 39) ; modified, 6 L. D.,
795.

Tupper v, Schwarz (2 L. D., 623); overruled, 6 L.
D., 623.

Turner v. Lang (1 C. L. 0., 51); modified, 5 L.D.,
256,

Turner ». Cartwright (17 L. D., 414) ; modified, 21
L.D., 40.

TUnited States ». Bush (13 L. D., 529) ; overruled,
18 L.D., 441,

Vine, James (14 L. D., 527); modified, 14 L. D.,
622,

Walker ». Prosser (17 L. D., 85); reversed on
review, 18 L. D., 425,

Waterhouse, William W. {9 L. D., 131) ; overruled,
18 1. D., 586.

‘Watson, Thomas E. (4 L. D, 169); modified, 6 L.
D., 7.

Weber, Peter (7 L. D., 476) ; overruled on review,
9 L.D., 150.. )

Wickstrom ». Calkins (20 L. D., 459) ; modified, 21
L.D., 558.

kastrom ». Calkins (20 L. I) ,459) ; overruled
22 L. D., 392.

Wilkins, Bepjamin C. (2L.D.,120) ; modified, 6 L.
D., T97.

C. L. 0., 118);

overruled; 18 L. D.,

" Willamette Valley and Cascade Mountain Wagen

Road Co. ». Chapman (13 L, D., 61); overruled,
20 L. D., 259.

Willingbeck, Christian P. (8 L. D., 383); modified,
5 L.D., 408.

# The cases marked with a star are now authority. See Hesseng ». Burgan, 9 L. D., 153.
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DECISIONS

RELATING TO

THE PUBLIC LANDS.

RAILROAD GRANT—LANDS EXCEPTEDﬁTIMBER CULTURE CLAIM., ’
NorTHERN PAciric R. R. Co. ». LAMB.

Rights under the timber culture law are initiated by application to enter, and prior
improvement of the land covered thereby will not opemte to exclude the same
from indemnity selection. :

'Aotmg Seeretary Reynolds to the Commissioner of the General Land Office,
July 1, 1896. , (AR

This is an appeal from your office decision of" May 18,1895, reJectmg .
.the application of Maggie A. Lamb, widow of John K. Lamb to make
- timber.culture entry of the SE. % Sec 21, T.11 N, R. 39 K., Walla Walla, -
‘Washington. .
" This action by your office was baken because the Northern Pacific
Railroad Company had made selection of the land on January 5, 1884,
as indemnity for lost lands within the granted limits.

At a hearing ordered to determine the status of the land at the date
of the selection, it was shown by the applicant that the deceased, John
K. Lamb, began to improve and cultivate the land in the year 1880,
and continned to cultivate and improve the same until his death in
November, 1888.

On December 29, 1888, Maggle A. Lamb, his WldOW, presented an
application to m&Le tlmber culture ently of the land, allcgmg the
".above facts of improvement,

After due notice a hearing was had, and the]ocal office recommended
that the railroad selection be canceled, and the apphcant be pcrmltted
to make entry.

In the decision appealed from, your office held that the cla,uns
asserted for this land at the date of selection were not such as would
defeat the right of therailroad company under its indemnity selection.

For this reason the application of Maggie A. Lamb was held for
rejection.

While the testimony introduced by Mlq Lamb shows that the
improvement and cultivation of the land were continuous from 1880

1814—vo1 23——1 o N ' 1
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until 1888, it does not show that deceased claimant ever lived upon the
land or was qualified to enter the same under the settlement laws.

As rights under the timber culture law are not initiated until appli-
cation to make entry, improvement prior to that time would not confer
a right sufficient to defeat selection by the railroad company.

Your office decision is therefore affirmed. '

HALL ». LAKE,

Motion for review of departmental decision of March 11, 1896, 22
L. D., 296, denied by Acting Secretary Reynolds, July 1, 1896, '

CONTEST—SOLDIERS’ HOMESTEAD —~AMENDMENT.
DRAKE ET AL. ». WILT.

A contest against a soldier’s homestead declaratory statement is invalid, and a
subsequent amendment thereof does not confer any priority as against an
intervening contest begun after the homesteadel has made entry under his
declaratory statement.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(W. A. L) July 1, 1896. (P. J. R)

On May 2, 1894, Isaac Wilt filed his soldier’s declaratory statement for
the NW. 1 of Sec.12, T. 26 N., R. 14 W, Alva land district, Oklahoma.
On May 3, 1894, J. H. Drake filed an affidavit of contest against said
declaratory statement, alleging that Wilt was then the owmner of one
“hundred and sixty acres of land in the State of Nebraska.

On May 11, 1894, Wilt filed a motion to dismiss said contest.

On October 1, 1894, the day set for the hearing of Wilt’s motion,
Drake filed an affidavit to amend his affidavit of contest and asked
fifteen days in which to prepare and file an &mendment which is as
follows: : :

That the contestant is informed by the register of deeds in Douglas county,
Nebraska, that Isaac Wilt was the owner of the SE. 1 of section 3, Tp. 16, R. 11, in
that county, and that on May 5, 1894, three days after the filing of his declaratory
statement herein, the contestee caused two deeds to be recorded in the office of said
register of deeds, one by himself and wife to H. Misfelt, and the other from Misfelt
to his wife, conveying said land to his wife, and wants time in which to obtain the
date of the acknowledgment of the deeds, the name of the officer before whom they
were acknowledged, and a copy of the deeds. }

On October 1, 1894, the motion of Wilt to dismiss was overruled.

On October 2, 1894, Wilt made homestead entry No. 6073 of the land
in dispute, based on hw soldier’s declaratory statement. ’

- On October 3, 1894, the application of Drake to amend was allowed.

On October 9, 1894, George S. Hamilton filed affidavit of contest
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against Wilt’s homestead entry, alleging the disqualification of Wilt;
and on the next day Hamilton filed an application to intervene in the
contest of Drake for the purpose of showing the insufficiency of. the
same, and asking that the application of Drake to amend be refused.

On October 17,1894, Drake filed his amended affidavit of contest.

On October 20, Hamilton filed a motion to dismiss Drake’s contest. .

November 26, 1894, was set for hearing argument. upon Hamﬂton_’s
. motion to dismiss Drake’s contest. ‘

-On December 14, 1804, the local officers overruled Hamilton’s motion
to dismiss, and held that he was a stranger to the record and could not
be heard.

From this decision Hamilton appealed, and on March 14, 1895, your
_ office held that the order of the local officers was purely interlocutory
in its nature, and from it no appeal would lie either by Hamilton or
Wilt, and that Hamilton cannot be heard to move the - dismissal of
Drake’s contest.

On May 9, 1895, Hamilton appealed; and on June 27, 1895, your ofﬁce
denied his ught to appeal from the decision of March 14, 1895,

On April 15, 1895, Drake filed a supplemental afﬁdawt of contest7
alleging that Wllt had wholly abandoned the land covered by his entry,
and that said abandonment had existed for more than six months since
filing his soldier’s'declaratory statement; and that he has changed his
residence therefrom and has failed to cultivate and improve the land
and that this cause of action had not acerued at the date he filed the
contest against said tract, on the 3rd day of May, 1894,

On May 23, 1895, Hamilton filed a motion asking that he be substl-
tuted as the first contestzmt in the -cause. June 10, 1895, was set for
hearing of the supplemental affidavit of contest ﬁle‘d by Dra-ke, but no
" hearing was had on that date because of Hamilton’s motion filed on

May 23, 1895.
On J uly 8, 1895, counsel for Geo1 ge S. Hamilton filed a petmon for a
.writ of ce1t10ra11, requiring your office to forward his appeal and the
record to the Department, in the case of J. H. Drake ». Isaac Wilt. Said
“petition shows substantially the foregoing history of the case at bar.
On September 28, 1895, the case was carefully considered by the
Department, when 1t was held that ‘

The contest of Drake against the soldier’s declaratory statement of Wilt ‘was

clearly void (Lachapelle v. Herbert, 18 L. D.,494), and raises the question whether

Drake was entitled to amend his void contes’r subsequently to the intervention of
the contest of Hamilton initiated against Wilt’s homestead entry.

It was also held that the decision of the local officers was not—

purely interlocutory, but on the contrary, that it was the determination of a sub-
stantial right, to-wit: Hamilton's elaim to the prior right to contest Wilt’s entry,
and is appealable. - Shugren v. Dillman (19 L. D., 453) ; Rathburn . Warren (10 L. D;,
111).

Your office was thereupon directed to certify to the Department the
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record in the case and suspend all further action until the matter is
passed upon as presented by the record.
The following is a copy of Hamilton’s affidavit of contest, viz:

“Personally appeared before me, the undersigned F. P. Alexander, register of the
United States land office at Alva, O. T., George 8. Hamilton, of Stafford county of
Kansas, who upon his oath says: that to the best of his knowledge and belief Issac
‘Wilt who made homestead entry No. 6073 at the distriet land office at Alva, O.T., on
the 2d day of October, 1894, based upon H. D. 8. No. 466 made at the same land
office on the 2d day of May, 1894, for the NW. § section 12, township 26, north of
range 14 west of Indian meridian, is and was at the time said H. D. S. No. 466 and
said homestead entry No. 8073 were made, disqualified from making homestead entry
- and perfecting title thereunder, for the reason that the said Isaac Wilt is and was atb
Ahe time of filing said H. D. 8. No 466 and making said H. E. No. 6073 the owner of
160 acres of land in fee simple in the county of Douglass and State of Nebraska,
‘contrary to the provisions of section 20 of the act of Congress. approved May 2nd,
1890.

And that he the said entryman has entirely abandoned the said land and has
expressed himself to the effect that hie had no intention or expectation of ever resid-
ing upon, cultivating or improving the said land.

And this the said contestant is ready to prove at such time and place as may be
named by the register and receiver for a hearing in said ease; and he therefore asks
to be allowed to prove said allegations, and that homestead entry No. 6073 may be
deelared canceled and forfeited to the United States, he the said contestee, paying the
expenses of such hearing.

. GEORGE S. HAMILTON.
Subseribed in my presence and sworn to before me this 9th day of October, 1894.

F. P. ALEXANDER, Register,

" Also appeared at the same time and place John B. Kelsey and Alice H. Kelsey who
Deing first by me duly sworn on oath say that they are acquainted with the tract of
land described in the within affidavit of George 8. Hamilton, and know from the
-personal statements of the homestead entryman Isaac Wilt to them the said afiants

that the statements made in the said affidavit are true.
Joux B. KELSEY.

Arice H. KurLsey.
Subseribed in my presence and sworn to before me this 9th day of October, 1894,
F. P. ALEXANDER, Register:

L In his appeal he alleged the following specifications of error, viz:

First. That the appeal of Hamilton was interlocutory in its nature, the same hav-
ing been an appeal from an order’of the loeal land offiee refusing him the right to
jntervene, upon a properly verified showing of his interest in the subject-matter,
declaring him a stranger to the record and denying him the right to be heard to a
motion to dismiss the previous contest.

Second. That no appeal will lie from an order of the local office which places a
“contestant in theposition of a second contestant, even though it be shown that the
alleged first contest is on its face a nullity and void.

Third. That Hamilton could not be heard to move the dismissal of Drake’s contest
and that the decision of the local office to that effect was correct.

- Fourth. In effect; that intervenor Hamilton did not show such an interest in the
subject-matter as would entitle him to intervene and to be heard in support of his
‘motion to dismiss Drake’s contest. )

Fifth. In effect; that the application of Drake to be allowed to amend to a certain
specified extent, gave him the right to amend to a greater extent and to set up new
matter, to the injury of a second contestant.
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Sixth. In effect; that such amendment even if properly allowed cured the original
defect or gave the Department jurisdietion over the subject-matter of the partwular
ease. :

Seventh. In effect; tha’ﬁ the original contest of Drake could be amended after the
filing of the contest of Hamilton and the intervention of his adverse right.

Eighth. In effect; that the amended affidavit of eontest of Drake sets up good
grounds of contest. .

Ninth, In effect; that either the original affidavit of contest of Drake or the
amendment thexeof is sufficiently corroborated to confer Jl‘lI‘ISdl(‘tIOﬂ upon the

~ Department in the absence of the issuance of notice.

Tenth. In effect; that jurisdiction of the Drake contest has ever vested in the
Department, in the absence of the issuance of notice.

Eleventh. That the affidavit of eontest of a second contestant must remain on file,
unacted upen, until the final determination of the prior contest.

Tt is contended by appellant that the refusal to allow him to mter-
vene, and to dismiss the previous contest of Drake was, as to him as
intervenor, final, and his a,cqmebcence, without appeal, in this order,
would have concluded him.

In the case of Jackson v, McKeever (3 L. D., 516) it was held (sylla-
bus): “An appeal will lie from an order refusing to grant a hearing if
it amounts to a denial of right.”

This rule was followed in the case of Guyselman v. Schaffer et al.,
decided by Secretary Teller June 7, 1883 (Ib., 517).

The Department held in the case of James H. Murray (6 L. D 194)

Though an appeal will not lie from a decision of the Commissioner ordering a

hearing, the refusal to order a hearing is, when it amounts to the denial of a right,
appealable.

At the time Drake initiated his contest Wilt bad not made his home-

stead entry for the tract described in his soldier’s declaratory state-
ment; nor had he made his entry for said land on the date Drake asked
for leave to amend his affidavit-of coutest.

It has been repeatedly held by the Department that there is_nothin‘g
in a soldier’s declaratory statement which is contestable. It isa mere
notification that at a futnre time the person filing it intends to claim
‘the land deseribed. It does not segregate the land. Any qualified
homesteader may make entry over it and force the soldier to a hearing.

Hamilton’s was the first valid contest -initiated after Wilt made his
homestead entry; and the amended affidavit filed by Drake October 17,
1894, cannot be considered by any rule of the Department as being
entitled to & priority of record over that filed October 9,1894, and must
‘be considered as a new contest and second to the contest of Hamilton.

After full consideration of the whole record in the case at bar, and
the law governing the same, the Department finds that the contest
initiated by Drake May 3, 1894, was void ab ¢nitio; and as Hamilton’s

contest was the first valid contest filed against Wilt’s homestead entry

No. 6073, the decision of your office is hereby reversed, and Hamilton
may be permitted to prove the truth of the allegations made by him
against said homestead entry, o
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HuprFMAN ». MILBURN ET AL,

_ Motion for review of departmental decision of March 24, 1896, 22
L.D., 346, denied by Acting Secretary Reynolds, July 1, 1896.

RAILROAD GRANT—'\VI"JJHDRA\VAL-—-SETTLEMEN T RIGHT.
HowARD ». NORTHERN Paciric R. R. Co.

The withdrawal on general route for the branch line of this road did not operate to
. reserve lands for the benefit of the main line.
A settlement right, acquired prior to the receipt of notice at the local office of the
withdrawal on definite location, is within the protective provisions of-section
‘1, act of April 21, 1876.

Aotm g Secretary Reynolds To the COmmzsswner of the General Land Office,
JulJl 1896. (E. M. R.)

- This case involves the SW, % of Sec. 33, T 28 N R. 42 E., Spokane
land district, Washington. ‘ '

The record shows that on November 26, 1890, Rowland R. R. Hazard
made homestead application to enter this tract, accompanied by affi-
davits showing settlement on the land March 6, 1884, which showing
was borne out by evidence submitted at a hearing between the parties.
. This traet is within the forty miles limit of the main line of the .
Northern Padific railroad company, as. definitely loecated August 30,
1881, and was withdrawn on map of oenela} route August 15, ]8(3
for the branch line.

The local officers rejected this apphoatlon to enter because settle-
ment was made subsequently to the definite location of the road.
Upon appeal your office decision of May 9, 1893, was rendered, and.
though it was then shown that the order of withdrawal on the definite
location was not received at tlie local office until Juue 8, 1884, the
decision of the local officers was affirmed, it being held that this tract
of land had been in a state of reservation by reason of the withdrawal
for the Lenefit of the branch line August 15, 1873, and on account of
such reservation settlement could not inure to the detriment of the
title of the railroad company. :

Among the various questlons suggested for detcrmuntwn by the facts
as set ouf, the only one necessary to be decided in this ¢ase is the effect
of the withdrawal on account of the bmnch hne in 1873, upon the grant
in behalf of.the main line.

_In the case of Northern Pacific railroad comp‘my v, Urquhart (8 L. D
36:)) it was held, syllabus:— S
A withdrawal on general route made for a branch line of tlns road, will not oper-
ate to reserve lands for the benefit of the main line.-

- The settlement and occupancy of a qualified pre-emptor; existing at the date of

definite location, are sufficient to except the lancl cov cred thereby trom the operation
of the grant.
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This case appears to be in all essential respects similar to the one at
bar, and under the act of April 21, 1876 (19 Stat., 35), the settlement
of the appellant bemg puor to the 1ecept10n of notlce ab the local office
of the withdrawal upon definite location, his right under said settlement
is protected and he will be allowed to make entry.

Judgment reversed. :

LESHER v. ST. PAUL CATHOLIC MISSION,

Motion for review of departmental decision of March 26, 1896, 22
L, D., 365, denied by Acting Secretary Reynolds, July 1, 1896.

ALASKA—ACT OF MARCH 3, 1891.
McCoLr.oMm FISHING AND TrADING. Co,

The right of purchase conferred by the act of March 3, 1891, upon 1nd1v1duals or
corporations engaged in trade or manufactures in Alaska, is.limited to land
actually occupied for such purposes, not to exceed in any case one hundred and.
smty acres.

Acmng Seeretary Reynolds to the Commissioner of the General Land Office,
July 1, 1896. - (W. M. B,

This is an appeal by the McCollom Fishing and Trading Company
from your office decision of May 8, 1895, wherein was suspended survey
No. 56, made by.Clinton Gurnee, Jr., U. 8. deputy surveyor, under pro-
visions of sections 12 and 13, act of March 3, 1891 (26 Stat., 1095), of
a tract of land containing 145.60 acres, used for trading purposes and
situate on Pirate Cove and Unga Straits, Popoff Island, district of
Alaska; said survey being suspended for the reason that more land is
embraced therein and claimed by the company than is actually oceupied
or used by the claimants for their busiuess.

In your said office decision you say: '

- It is suggested that if the survey was amended by beginning at the south end of
course No. 3; thence along the line of ordinary high water mark to the south end of
course No. 11 thence southwesterly to the point of beginning, final action by this

office would be greatly facilitated. Such a survey would mclude about 20 acres,
besides all the land occupied by the claimants for their business.

 Claimants in appealing from your office decision file asmgnments Or.
error as follows:

1. That the survey contains no more land than allowed by ’rhe statute ot March 3,
1891.

2. That the field notes of the survey are made pursuant to the monuments and
boundaries of thé company’s claim,

. 3. That the claimant is entitled to 160 acres; that in analogy with the federal and
state laws said company should be allowed the lands in any form, so as within the
‘quantity, and conforming to company limits and are adjoinibg; that such area is
necessary to include the improvements of the company and allow shipping grounds
and water privileges on the shores of the bay.
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There are two courses marked upon the plat hereto appended as No.
3, and so designated in the field notes, but the one referred to as No. 3
in your office letter of May 8, 1895, must necessarily mean meander
course No. 3, which Dbeing the case, an emendation of the survey in
accordance with suggestion contained in your office letter, under the
state of facts recited, would give appellants all the Iand to which, it
would appear, they are entitled under the law.

There is no force in the contention that the survey and field notes
thereof, are made pursuant to the “monuments and boundaries” of the
company’s claim, for the act of March 3, 1891, did not eonfer upon
individuals or corporations engaged in trade or manufactures in the
District of Alaska the absolute and unconditional right to purchase
one hundred and sixty acres of land for such purposes, but only gave
the right to purchase so much land as might be actually occupied for
sald purposes, “not to exceed,” in any case, one hundred and sixty
acres.

This survey does not only fail to comply with the statute with
respect to marking off a tract of land, embracing such particular por-
tion as is actually occupied by the claimants, ‘““as near as practicable
in a square form,” but it is notable for the remarkable irregularity of
the form of the tract claimed, which takes in not only the entire water
front on Pirate’s Cove, but covers also an extended line along the coast
of Unga Straits, which would give to said claimants, in case the sur-
vey was approved in its present form, an undue control over and
power to prevent vessels from landing and trading along the coast of
that portion of Popoft Island.

The contention that the said company is entitled, from ¢ analogy
with the federal and state laws,” to one hundred and sixty acres of
land in any form, so it is adjoining, is without forece, since it is pro-
vided in section 8 of the Act of May 17, 1884 (23 Stat., 26), thab
“nothing contained in this aet shall be construed to put in foree in
said district (Alaska) the general land laws of the United States.”

The sale and disposal of the public lands, other than mineral, in the
District of Alaska, are regulated entirely by the statutes herein cited,
and not, as is seen, by the general land laws affecting the pubhc
domain.

For the reasons herein given your office deecision suspending survey
" No. 56 in its existing form is hereby affirmed. '

WZIRELCH v. BUTLER.

Motion for review of departmental decision of November 2, 1895, 21
L. D., 369, denied by Acting Secretary Reynolds, July 1, 1896,
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BLACK QUEEN LODE ». EXCELSIOR No. 1 LODE,

Motion for review of departmental decision of March 24, 1896, 22 L.
D., 843, denied by Acting Secretary Reynolds, July 1, 1896.

TIMBER CtTLTURE ENTRY—COMMUTATION. ’
JAMES H. LANGSFORD.

A timber cultnre entryman is not entitled to commute his entry under the act of
March 3, 1891, if he is not a bona fide resident of the State in which the land is
situated. :

Acting Seoretcw y Reynolds to the Commissioner of the General Land Office,
July 1 1896, (4. L.)

This case involves the NW. % of section 18, T. 12 8., R. 17 W,
‘Wakeeny land district, Kansas.

On March 26, 1888, J ames H. Langbford made timber culture entry
No. 12,415 of sald tract,.

On October 29, 1894 he made final proof and payment for said tract
‘and was awarded by the local officers final receipt and certificate No.
12,780, under the 5th proviso in section 1 of the act of March 3, 1891
(26 Statubes, 1095). His final proof failed to show that he was an
actual bona fide resident of the State of Kansas, as required by said
proviso.” His own affidavit showed that he had been absent from
Kansas for two years.

On April 30, 1895, your office suspended and held for cancellation
Langsford’s final certificate for an affidavit showing that he was a bona
Jide resident of Kansas at the time of commuting his said entry; and
instructed the local officers to notify him that unless évidence of such
residence be furnished within sixty days after notice, or an appeal be
taken, ¢ his final certificate which is hereby held for cancellation, will
be canceled without further notice from this office.”

Langsford was duly notified, and within sixty day% filed his appeal
to this Department.

Your office decision is clemly right, and it is hereby affirmed. (See
Circular of October 30, 1895, pages 35 and 204.)

HAvving v, CENTRAL Paciric R. R. Co.

Motion for review of departmental decision of March 27, 1896, 22
L. D., 408, denied by Acting Secretary Reynolds, July 1, 1896,
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OXTLAHOMA LAN DS—SETTLEDIENT RIGHT.
PENWELL v. CHRISTIAN.

The conditions attendant npon the opening of Oklahoma to settlement require the

" recognition of extremely slight initial acts of seftlement in determining priori-

ties between adverse claimants, if such primary acts are followed Ly residence
within such time as clearly shows good faith.

Acting Sem"etary Reynolds to the Commissioner of the General Land Office,
July 1, 1896, _ (R.F. H.)

D. H. Penwell appeals from your office decision of July 6,-1895, dis-
missing his contest against homestead entry No. 117 of Rial Christian,
made September 18, 1893, for lots 3 and 4 and the B. & of the SW. ] of
Sec. 31, T. 27 N, R. 1 E, Perry land district, Oklahoma Territory.

" The facts are sufficiently stated in your said office decision.

The question presented is whether the prior act of settlement made
by contestant, taken in connection with his subsequent acts, are such .
as to constitute his rights as a homestead claimant superior to those of
the entryman. The evidence shows that the contestant was first upon
the land, in the race on September 16, 1893; but that his primary acts
of settlement were slight, and consisted in sticking a stalke three or
four feet long in the ground near the south line, with a red handker-
chief attached to the stake, and on the next day he dug a hole near
his stake about two feet deep and three or four feet across.. Prior to
his digging this hole the entryman had dug a small hole near the north-
west corner of the tract, about a spade deep and two feet across, mak-
ing amound of the dirt, so that the only act of the contestant done prior
to the entryman consisted in setting said stake with his handkerchief
attached, and the question is whether this act is such an assertion of
title as will defeat the entry of Christian. Ordinarily it would not be
deemed sufficient, in the absence of actual notice to the entryman, but
in cases ot this nature, where the good faith of both parties is estab-
lished and neither party is guilty of laches, I am of the opinion that the
only sound rule that can be adopted is to award the land to the person
who was first upon the land and pelfmmed any act that evinces an
intention to assert title.

In the race for lands in Oklalioma Territory, the sticking of a stake
with a flag or card attached was the recognized method of asserting
possession, and too many cases have been adjudicated in accordance
with the rule above stated to justify a departure therefrom.

In the acquisition of homesteads in Oklahoma under the proclama-
tion of the President and under the rules and regulations which antiei-
pated the rush or race that would inevitably ocenr in the efforts of
claimants to secure their homesteads, and which rules and regulations
sought to secure to all equal opportunity and fairness in competing for
prior possession or settlement, and where the rights of contestants for
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a certain tract are in other respects equal, the maxim of qui prior est
tempore, potior est jure applies, and he who was first in point of time in
reaching the tract, and performed some act which signified an intention
to claim it as his own, and followed such primary act by residence
within such reasonable time as clearly shows his good faith, should be
_ held to have the better title. No safer rule can in my opinion be applied
in such a case than that he has the better title who was first in point
of time. This rule was recognized in the case of Hurt ». Giffin (17
L. D., 162), wherein it was held that priority of right might properly
be accorded to one who first'reaches the traet and puts up a stake with
the announcement of his claim thereon, and such initial act of settle-
ment is duly followed by residence in good faith.

That case also recognized the peculiar and special conditions under
which the homestead claims were initiated in Oklahoma, and as the
government created the condition, justice and a due administration of
the law requires the'recognition of the conditions in the adjudication of
cases arising out of them.

As was said in Hurt ». Giffin (1( L. D., 166~ 1)—

It is a notorious fact, that in the great race for homes in the Territory, he who first
reached a tract and staked it, was regarded as the prior settler, and as eager as men
were to secure homes, this kind of settlement was generally respected by the honest
‘ people who rushed wnto the Territory, for as a matter of fact, to stake a claim, or dig
a hole, or put up a wagon sheet or tent, was about all that the great magorxty of the
sebtlers could accomplish in the afternoon of tle 22d of April, 1889, circumstanced as
they were, and very many settlements have been held valid in Oklahoma, that were
no better indicated, fixed and determined than was the settlement of Hurt. This
settlement has been diligently followed up, until it has ripened mto a good home,
good faith heing manifest at all times.

» Had it not been for Giffin’s interference, he would have had his filing on the
land, and every act would have reluted back to the moment he went upon the land
and staked it; intending to make it his home.

" In the case of Stratz v. Crabb (14 L. D., 122), citing the case of
Hurt ». Giffin (17 L. D., 162), it was held that digging a small hole was
not an act to constitute sufficient notice to the pubhc of an intention
to claim the land. None of the cases cited in support of the proposi-
tion announced in Strutz v, Crabb were Oklahoma cases, Nor grow ing

_out of conditions similar to those existing under the opening of the
Oklahoma lands, nor was the case of Strutz v». Crabb an Oklakoma
case, but involved a homestead entry in South Dakota, and. to apply
the holdmg in that case to cases involving the guestion of priority of
settlement in Oklahoma in homestead cases would defeat the rules
and regulations as well as the spirit of the law, which was designed
to award the land to the first qualified settler who settled upon the
land and complied with the law. ’

I am of the opinion that the ease of btrutz . Crabb is not authority
in determining the question as to what constitutes an act.of settlement
in homestead entries in Oklahoma under the law and the President’s
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proclamation opening the lands in that Territory to settlement and
entry, ' '

I am forther of the opinion that the act of Penwell on September
16th, followed as it was by residence on the 5th and 6th of October,
1893, and continuous residence and cultivation, should be held to enti-
tle hlm to rights superior to those of (_/hllStIall and your said office
decision is accordingly reversed.

OWENS v, STATE OF CALIFORNIA,

~ Motion for review of departmental decision of March 26, 1896, 22 L.
D., 369, denied by Acting Secretary Reynolds, July 1, 1896.

BOSWELL BT AL. v. WATKINS.

Motion for review .of departmental decision of March 11, 1896, 22 Ly
D., 297, denied by Acting Secretary Reynolds, July 1, 1896.

- PRACTICE—INTERVENER—RIGHT OF APPEAIL.
BARBOUR ». WILSON ET AL.

The right to intervene, and be heard on appeal, may be properly accorded a protes-

tant who shows an interest in the subject matter of a contest.
Acting Secretary Reynolds to the Commissioner of the General Land Office,
July 1, 1896, (A.B.P.)

This is an application by George H. Barbour asking that the record
and proceedings in the case of Arthur-P. Heywood v, William Wilson
and the Castle Land Company, involving the N. & of the SW. £ (lots 5
and 6), Sec. 24, T, 8 N, R. 8 E., Helena, Montana be certlﬁed to this
Department for cons1derat1on and action.

It appears that the case referred to is the sequel ‘of the case of
McGregor et al. v. Quinn, decided by this Department April 5, 1894
(18 L. D., 368), wherein Sioux half-breed scrip location made by one
William T. Quinn, covering the land in question was canceled—motion
for review having been denied October 10, 1894 (19 L. D., 295).

It further appears that prior to the date of said decision of April 5,
1894, the Castle Land Company became the transferee of the land in
question by deed of conveyance executed by one Messena Bullard, its
attorney, to whom the land had been conveyed by Quinn the day after
his said scrip location was made, '

In support of the present application it is alleged, in substance, that
the said Castle Land Company had, prior to the said decision in Me-
Gregor et al. v. Quinn, sold and conveyed to applicant and various and
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sundry other parties by deeds of general warranty a large number-of
town lots from said land, the title whereto necessarily failed upon the
caneellation of said serip location made by said Quinn, and that there-
upon a number of suits had been brought in the courts against the
said company by its said lot grantees, seeking to recover the purchase
money paid by them; that immediately after the said adverse decision
upon the company’s said motion for review in McGregor ¢t al. v. Quinn,
it set about to procure title to the land by some other means, and in its
endeavor so to do it had procured the entry of said land for its own
benefit throngh the aid of one William Moses, a professional scrip
-dealer and entry maker of Denver, Colorado, under soldier’s additional
homestead application filed October 30, 1894, by one William Wilson
who had been brought from the State of Illinois for the purpose; that
as soon as Wilson’s entry was made he conveyed the land to said Moses,
whereupon Moses at once conveyed the same to the company, and as
soon as the company had obtained its deed from Moses it proceeded to
set up its newly acquired title as a defence in all the suits brought
against it by its said lot grantees, as aforesaid, of whom this applicant -
was ohe; that therenpon a contest was instituted by Arthur P. Hey-
wood against said Wilson entry, based upon the facts aforesaid, alleging
the same to have been fraudulently made; thata hearing was had upon
"the contest, whereat the entry was defended by the Castle Land Com-
_ pany, Wilson notappearing. Itis the record in that case which is'now
asked to be certified here,

As grounds for the writ of ccrtlomm it is alleged, in substance, that
the Heywood contest was carried on partly atthe expense of applicant
and other lot grantees similarly situated; that the local officers found
for the defendant company, and the company thereapon induced Hey-
wood to waive his right of appeal which he did; that an application
to intervene, accompanied by an appeal {rom the decision of the local
officers, was filed by this applicant, but the same was denied by your
office, the decision of the local officers held to be final in view of Hey-
wood’s waiver of his right of appeal, and the Wilson entry confirmed.:
An appeal from your said office decision was thereupon filed by H. T,
Collett and this applicant, as interveners and parties in interest, but
your office held that they had no such interest as entitled them to the
right of appeal, or to intervene and be heard, and declined to recog-
nize their said appeal. Certiorari is now asked by Barbour on the
ground of his alleged standing as a party in interest, and also, as a
friend of the government.

~ Barbour and Collett appear from the facts alleged to be lot purchas-
‘ers from the said company and to have furnished part of the money to
carry on the Heywood contest, being interested in the subject matter
thereof because the title to their lots was necessarily involved in the
controversy. 1 think they have shown such an interest as entitles
them to be heard and that their application to intervene and appeal, in
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view of the circumstances, should have been allowed. Clearly it is to
their interest to see that the company furnishes them a good title,
and in view thereof it is their right to protest against the title which
the company is endeavoring to procure, if it is in fact defective as they
allege. The validity of that title was directly in issue in the Heywood
contest, and it is now averred that- Heywood was induced by the
company not to appeal, thus leaving those who had aided him in carry-
ing on the contest, because of their interest in the same, without rem-
edy, unless they are allowed to intervere and be heard. The appli-
- cants to intervene stand in the position of protestants in interest.
They are interested in the title which it is proposed to acquire from the
government, and in my judgment that interest is such as entitles them
to be heard before the title passes out of the government. If tainted
" with fraud the title would not be good, and might be assailed and
overthrown even after patent. :
Moreover, the application presents such-a case, in my opinion, as calls
for the exercise of the supervisory authority vested in the Secretary
of the Interior in matters involving the disposition of the publiclands.
You are therefore directed to certify the record and proceedings in
the case to this Department for consideration and Such action as may
be found necessary and proper.

JABEZ B. SIMPSON ET AL.

" Motion for review of departmental decision of February 4, 1896, 22
L. D., 97, denied by Acting Secretary Reynolds, July 1, 1896.

ABANDONED IVIILITARY RESERVATION—PRICE OF LANDS.
ForT CUMMINGS.

Lands within an abandoned military reservation subject to disposition under tlie
act of August 23, 1894, belonging to the single minimura class, must be sold at
$1.25 per acre, though appraised at a less figure.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
’ July 1, 1896. (A. M.)

- Under cover of your letter of the 1st instant you submitted the
report of the appraisers appointed to appraise the lands in the aban-
doned military reservation of Fort Cummings, New Mexico, under the
provisions of the act of July 5, 1884, 23 Stat. 103. ‘

The area of the reservation is 23,150 acres, and, with the éxception
of a few subdivisions valued at $1.25 per acre, the lands have been
‘valued by the appraisers at ten cents and: twenty-five cents per acre
in about equal proportions. - The general appraiser reports that the
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appraisers look on the lands as Vaﬂueless, because there is no water
with which to irrigate them, that so far as known the lands contain no
minerals and that there is but one peérson living on the entire reserva-
tion. These conditions account for the low valuation. ,

By reason of the area and date of transfer of the reservation the
lands thus appraised are subject to disposal under the act of Aungust
23, 1894, 28 Stat., 491. This act opens the lands to settlement under
the public land laws, and requires parties making homestead entries
" thereof to pay for the lands “not less than the value heretofore or here- -
-after determined on by fhppralsement nor IeSS than the price of the land
at the time of the entry.” :

Under the circumstances of the case you have expressed the oplmon
that, as the lands are of the single minimum class, valued at $1.25 per -
acre, they canuot be disposed of at a less figure, notwithstanding the
lesser valuation placed thereon by the appraisers, in view of the word- -
dog in the act, viz: “nor less than the price of the land at the time. of
the entry.” In accordance with this view you have recommended that
the price be fixed at $1.25 per acre and have prepared and submitted.
instructions to the local officers at Las Cruces, New Mexico, for the
disposal of the lands, with the necessary exception of certam named
tracts, on that basis.

I concur in your view respecting the price that must govern the dls-
posal of the lands and it is hereby fixed at $1.25 per acre.

The instructions refer to those of the 25th ultimo to the same officers
respecting the disposal of the lands-in the Fort Craig abandoned mili-
tary reservation as a guide in the disposal of the lands in this reserva-
tion. They thus follow the ruling laid down in departmental decision
of April 9, 1895, 20 L. D., 303, and have been approved.

JYFFE v. MOOERS.

- Motion for review of departmental decision of September 23, 1895,
21 L. D, 167, denied by Acting Secretary Reynolds, July 1, 1896,

RAILROAD GRANT—LANDS EXCEPTED—PRE-EMPTION FILING.
FisE ». NORTHERN PAciric R. R. Co. (ON REVIEW).

An’ uncanceled pre-emption filing of record at the date when a railroad grant
becomes effective exeepts the land. covered thereby from the operation of the
grant, even though at such time the statutory life of the filing has expired.

Secretary Smith to the Commissioner of the General Land Ofice, July
~ 7, 1896. C(F.W..0)

‘With your office letter of November 23; 1895, was forwarded a motioil
filed on behalf of the Northern Pacific R. R. Company, for the review’
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of departmental decision of September 23, 1895 (21 L. D., 165), in the
" case of George Fish against said -company, in which it was held (sylla-
bus) that— :

An uncanceled pre-emption filing of record at the date when a railroad grant
becomes effective excepts the land covered thereby from the operation of the grant,
even though at such time the statutory life of the filing has expired.

This land is within the primary limits of the grant for the road extend-
ing from Portland, Oregon, to Tacoma, Washington, as shown by the

~map of definite location filed May 14, 1874. Itis also within the pri-
mary limits of the grant for the Cascade branch of said road, as shown
by the map of definite location filed March 26, 1884,

One Edward Davis filed a pre-emption declaratory statement cover-
ing this land on Janwvary 13, 1870, in which settlement was alleged
December 21, 1869, ;

Said filing was never consummated to cash entry, but was of record
uncanceled at the date of the filing of the map of definite location on
account of both lines mamed, and was, under the authority of the
decision of the Supreme Court in the case of Whitney ». Taylor (158
U. 8., 85), held to be sufficient to except the land covered thereby from
the operation of the grant for said company.

The motion questions the correctness of the application of the deci-
sion of the court in the case named, to the facts in this case, urging
that the filing in question was an expired filing, that is, the pre-emptor
‘had failed to make payment within the statutory period, which expired
before the filing of said maps of definite location, while in the case
before the court, the filing by Jones had not expired at the date of the
filing of the map of definite location. Iurther, that the construction
placed upon the decision of the court reversed the nuniform decisions of
this Department for the past thirty years upon mere dicta.

We will first look to the decision of the court. In said decision the
court first reviews its previous decisions holding lands to be excepted
from railroad grants on account of certain elaims, viz: (1) In the case
of Kansas and Pacific Ry. Co. ». Dunmeyer (113 U. 8., 629), an aban-
doned homestead entry of record at the date of definite location; (2)
Hastings and Dakota R. R. Co. ». Whitney (132 T. 8., 357), a home-
stead entry based upon an illegal affidavit; (3) Bardon ». Northern
Pacific R. R. Co. (145 U. 8., 535), an illegal pre-emption entry of record
at the date of the passage of the act making the grant, and (4) New-
hall ». Sanger (92 U. 8., 761), a claim under an invalid Mexican grant
undetermined at the date of definite location, and thus proceeds:

Although these cases are none of them exactly like the one lefore us, yvet the
principle to be deduced from them is that when on the records of the local land office
“there is an existing claim on the part of an individual under the homestead or pre-

_emption law, which has been recognized by the officers of the government and has
not been canceled or set aside, the tract in respect to which that claim is existing is

excepted from the operation of a railroad land grant econtaining the ordinary except-
ing elauses, and this notwithstanding such claim may not be enforceable by the



DECISIONS RELATING TO THE PUBLIC LANDS. ~ 17

claimant, and is subject to cancellation by the government at its own.suggestion,
or upon the application of other parties. It was not the intention of Congress. to
- open a eontroversy befween the claimant and the railroad company as to validity of
the former’s claim. It was enough that the claim existed, and the question of its
validity was a matter to be settled between the government and the claimant, in
respect to which the railroad company was not permitted to be heard. The reason-
ing of these cases is applicable here. Jones had filed a claim in respect to this land,
declaring that he had settled and improved it, and intended to purchase it under the’
provisions of the pre-emption law. Whether he had in fact settled. or improved it
was & question in which the government was, at least up to the time of the filing of
the map of definite location, the only party adversely interested. And if it was con-
tent to let that claim rest as one thereafter to be prosecuted to consummation, that
was the end of the matter, and the railroad company was not permitted by the filing
of its mayp of definite location to become a party to any such controversy. The land
being subject to such elaim was, as said by Mr. Justice Miller, in Railway Company
». Dunmeyer, supra, ‘“excepted out of the grant as much as if in a deed it ].u»d been
excluded from the conveyance by metes and bounds.” ’

The above will be seen to refer generally to pre-emption elaims and
if the decision ended here, I do not doubt that all would agree that an
expired filing while of record was as effectual against a railroad grant
as one unexpired.

The court, however, then proceeds to analyze the grounds on which
the company seek to evade the effect of the filing by one Jones, which
is made the basis for holding the lands there in questlon to have been
excepted from its grant, viz:

First, Jones never acquired any right of pre-emption because he never in fact set-
tled upon and improved the tract; second, the land was unsurveyed at the time of
the alleged settlement, and the filing was not made ‘within the three months after
the return of the plats of surveys to the land office,” (10 Stat., 246), and was there-
fore an unauthorized act; third, that whether the filing was made in time or not, as
it was not followed by payment and tinal proof within the time prescribed, all rights
acquired by it lapsed, the filing became in the nomenclature of the land office an
‘expired filing,” and fhe land was discharged of all claim by reason thereof,

Upon the first proposition, the court holds that the acceptance of the
declaratory statement by the local officers is prima facie evidence of
the bona fide character of the claim, and that the filing of the state-
ment was, in the strietest sense of the term, the assertion of a pre-
emption claim, and when noted upon the records it was officially
recognized as such.

It was in this connection that the court states:—

Indeed, this declaratory statement bears substantially the same relation to a pur-
chase under the pre-emption law that the original entry in a homestead case does
to the final acquisition of title.  The purpose of each is to place on record an asser-
tion of an intent to obtain title under the respective statutes. ¢ This statement was
filed with the register and receiver, and was obviously intended to enable them. to
reserve the tract from sale, for the time allowed the settier to perfect his entry and
pay for the land.” Johnson v. Towsley, 13 Wall., 72, 89. By neither the declaratory
statement in a pre-emptiion case nor the original entry to a homestead case is any
vested right aequired as against the government. For each fees must be paid by the
" applicant, and each practically amounts to nothing more than a declaration of inten-
tion. It is true one must Le verified and the other need not be, but thls does not

1814—vor 23 —2
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create any essential difference in the character of the proceeding; and when the
declaratory statement is accepted by the local land officers and the fact noted on the
land books, the effect is precisely the same as that which follows from the acceptance:
of the verified application in a homestead case aid its entry on the land books.

In some of the briefs filed on behalf of the grant claimants interested
in the decision of the question now under consideration, it is urged that:
by referring to the decisions of the Department uamed the court rec-
ognizes and approves of the holdings made therein as to the effect of
pre-emption filings, and, as the decision in the case of R, R. Co. v. Stove-
nour (10" L. D., 645), holds that “expired filings” do not defeat the
grant, it was not the intention of the court to overrule such holding,
~ In this connection 1 desire to call attention to the decision in the case
of Millican ». R. R. Co. (7 L. D., 85), referred to in said decision of the
court.

In that case the ]and was included within the limits of the with-
drawal on general route of 1879 and fell within the primary limits on
definite location as shown upon the map filed May 24, 1884. '

The land involved was filed for by one Wilson May 2, 1879, prior to
the filing of the mayp of general route. The same person made a secbnd
filing on March 3, 1883. .

Millican applied to enter the land in 1886, alleging it to have been
excepted from the grant by reason of the elmm of Edward Wilson.
Hearing was duly ordered, and upou the'testimony adduced it was
found that— ‘

The evidenc_e shows that Wilson built a house upon said land about May, 1879;
resided therein and improved his claim for about one yéar, when according to the
testimony of one witness, ‘‘he seems to have neglected it;” that upon making said
second filing, he returned to said land, cultivated and improved it, and built another
house and dug another well; that said second filing is invalid, but the claim under
the first filing still of record is good, ‘‘except as against another settler,” and served.
to except said land from the operation of the grant to said company.

From the foregoing, it is apparent that the claim of the company was properly
rejected, for, at the date of the withdrawal on general route, and also when the line
of the road was definitely located, there was a preemption filing of record, which had
attached to the land in controversy, and the company can not question the validity
of said filings. William H, Malone ¢. Union Pacific Railway Company (7 L. D, 13).

It might be here stated that under the early rulings of this Depart-
ment in the administration of railroad land grants, the exception in
favor of preemption claims, found in all the land gr‘mts was construed,
in effect, to be a mere saving clause in favor of the individual e]aunant
and not as excepting the land covered thereby from the operation of
the grants, that is, unless the filing was (,onbmnmmted into cash entry
it was held not to effect the grant.

~In departmental cireular approved November 7, 1879, containing
regulations concerning railroads, the rulings Iebpectm pre-emption
claims are summed up as follows:

-

2. A pre-emption claim which may have existed to a tract of land at the time of
the attachment of a railroad grant, if subsequently abandoned and not consum-
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mated, even though in all respects legal and bona fide, will not operate to defeat the’
grant, it being held that upon the failure of such claim the land covered thereby:
inures to the grant as of the date when such grant became effective. _ :

Under this ruling, therefore, no hearings can be ordered for the purpose of ascer.,
taining the facts respecting the settlement, oceupation, improvement of the land,
etc., by such pre-emption claimant, for even if such facts were established, smll _
ander the deOlSlOH, the land inures to the grant. :

* Under this ruling the great majority of railroad conflicts have been
disposed of and the lands shown by the records to be covered by fil-
ings, whether expired or unexpired, so long as they were not perfected,
have been patented on account of the grants.

This ruling prevailed until the decision of this Department in the
case of Malone ». Union Pacific Ry. Company (7 L. D., 13), where, for
the first time, the »ecord of a filing not perfected, was held to be
sufficient to defeat the grant infavor of another claimant.

This decision was rendered July 9, 1888, It is true that in the case
of Railroad Co. v. Larson (3, L. D., 305), and a few other cases, it was
held that a pre-emption filing capable of being perfected, defeated an
indemnity withdrawal or excepted lands from certain grants, but these’
cases were not based upon the record of the filing, but upon testimony’
showing that the pre-emptor had coutinued to reside upon and claim’
the land, and was, even to this extenb in conflict with the cncular of
1879, before quoted.

I adnnt that the Stovenour declswn made in 1890, intimated that the*
claim under the filing expired at the time Wlthm which proof was
required to be made by law, and ceased to be effective as against the’
grant unless the party continued in possession, and that this decision
lhas been since followed.

This has been but a few years, and the decision in the Millican case
was cited in the Stovenour decision and has never been reversed.

Just here I might say that the decision in the Stovenour case is, to
to my mind, unsupportable except upon the ‘oheory that the filing,
uncanceled, defeatb the grant.

If the ﬁhno expires, or ceases to ex1st as against the grant, at the
time set under the pre-emption law within which to make proof, then
the mere fact that the party continues to reside thereon does not affect
the grant, for the right of pre-emption in him is gone with his expired
filing, and he can no more initiate a new claim to the land formerly
filed for by continuing to reside thereon, than he could to a dIﬂerent
tract than that first filed for.

The law allows but one filing. If h1s claim under his filing is made
to depend upon the showing of continued residence, by so holding, we,
permit the company to question his compliance with law in the matter
of residence, which it has been specifically and repea,tedly ruled by the
courts cannot be done.

" The second objection urged by the company to the 'ﬁhfng‘ by Jones,
was that he failed to file within three months from date of settlement,,

3
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but this the court held was a question that could not be raised by the
company.

The third obJectlon was that he had failed to make proof within the
time required by law.

. The court does not pass upon the sufficiency of this objection, but
answers it by quoting from the decision of this Department to show
that the time has not expired at the date of the attachment of r1ghts
under the grant,
 In view of this fact it is urged that so far as the principles announced

in said decision may embrace expired filings, that they are dicta.
. Dicta are judicial opinions expressed by the judge on points that do
not necessarily arise in the case. If it may be conceded that they are
dicta, it can not be denied that they are amply supported in the argu-
_ ment of the court, by authority; that they are held as opinions by the
unanimous bench. If the opinions expressed are dicta, such dicte are
strong enough to be followed with safety.

"I regard the conclusions set out above as more than the mere dicta
of the court. I rather regard them as adjudications in one view of the
ease presented. But inasmuch as the final decision in the particular
case was rested on a ground which did not involve the direct reasoning
submitted, the opinion of the court may technically be called dicta;
nevertheless, such dicia would be usually recognized by all courts as
authority.

From a review of the matter, I adhere to the previous declslon made,
and hold that the land bOVGled by Daviy filing was exeepted from the
company’s grant.

The motion is aceordingly denied.

MINING CLAITM—ADVERSE CLAIM—-JUDICIAL PROCEEDINGS.
CATRON ET AL. ¥. LEWISHON.

In determining whether an adverse judicjal proceeding has been instituted within
the statutory period, the Department will not undertake to review an order of
a court of competent jurisdiction recognizing the initiation of such proceedings
within said period, while the suit su begun is pending within said court.

Secretary Smith to the Commissioner of the General Land Office, July
(W. A. L) -7, 1896. (C.J. W)

" It appears by the record before me that Leonard Lewishon filed his
application for patent for the Mountain View, Colusa and Grayhorse
lode claims and Grayhorse Mill Site, surveys No. 952, A. B. C. and D.,
in the Santa Fe, New Mexico, land district; that during the period of
publication, on April 23, 1895, T. B. Catron ¢t al., claiming the San
Pedro placer claim, filed their protest and adverse claim against said
entry; that on October 21, 1895, the attorney for Lewishon presented
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his affidavit to the loeal office, alleging that no suit in support of said
adverse claim had been brought in any court of competent jurisdiction
within thirty days after filing said adverse claim; that he had exam-
ined the records of the district court having jurisdiction of the land in
controversy on the 23d day of May, and found that no action had been
instituted; that a certificate that no suit or action of any character
was then pending was prepared for the clerk’s signature on the evening
of that day with the promise of said clerk that it would be signed the
following day; that during the forenoon of May 24, the clerk informed
him, that the presiding judge of said district court had directed said
clerk to file a declaration in ejectment of said Thomas B. Catron et al.,
as of the 21st of May, 1895, and that the judge had made and caused
to be entered on the record of said court an order which reads as
follows (omitting caption): _

It being made to appear to the court that plaintiffs left with the clerk of thig
eourt declaration in the above case on the evening of May 21, 1895, and that it was
not filed by the elerk for the reason that the plaintiffs did not pay the advance fee
as required by law, and that such fee has been paid at this date, it is ordered that
the clerk file said declaration as of the date of May 21, 1895. And it is so ordered.

(Signed by Associate Justice.)

May 24, 1895. ‘

It is also stated in said affidavit that the clerk of said courtinformed
this affant—

. that on the evening of May 21, 1895, after he had closed his office, Charles A. Speiss
met said clerk upon the street and handed him a declaration in said case and
requested him to file the same; that said eclerk informed him that he would not file
the same until the advance fee required by law was paid. Thereupon Speiss said he
would come the next day and pay the same, and the clerk again told him that it
would not be filed unless said advance fees were paid; that said Speiss-did not come
the next day as Le said he would, and the fee for filing the same was not paid said
clerk until the 24th day of May A. D., 1895, and but for the order herefofore men-
tioned the clerk would have filed said declaration of that date. '

On the 21st day of October, 1895, the clerk of the district court
made a certificate, in which he certifies:

That there is now no suit or action of any character pending in said court involv-
ing the right of possession to any portion

of the ground in controversy,

and that'there has been no litigation before said court affecting the title to the said
group or any one of the said claims or any part thereof for over two years last past
other than what has been finally decided in favor of the present claimant, Leonard
Lewishon, or his assignees, except No. 3579, T, B. Catron et al., v. Leonard Lewishon,
which was not actually filed until May 24,1895, and - would have been marked filed
as of that date, except for the order of the court, a copy of which is hereto annexed,
the fees required by law not having been paid until that date. .

The applicants for patent applied to purchase said land, and the
local officers, on December 2, 1895, held: '

‘We being of the opinion that said suit was not filed within the thlrty days
allowed, as we did not consider the papers were filed until the filing fee was paid as
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stated in the clerk’s certificate, did, on October 22, 1895, dismiss said adverse claim
g,nd notify T. B. Catron, attorney for the adverse claimants, of such-dismissal, for
the reason that he did not commence suit within the time allowed by law.

. The local officers transmitted all the papers in the case to your office,
together with the appeal of Catron et «l. Your office by letter of
January 17, 1896, reversed the action of the local officers on the
following gr ound:

“Whether the snit upon said adverse claim was commenced within the statutory
period is the question to be determined, and the decision of that question involves
the validiby of the order of the court to the clerk thereof, which order is recited
above. I am of the opinion that the power to annul and vacate said judicial order
is vested by law in the courts of the Territory of New Mexico and not in this office,
and-until said order shall have been regularly vacated, I am bound to respect it. ~
" “Thereupon, the mineral applicants prosecute this appeal, assigning
several grounds of error, but on the foHowmg the case may be
‘disposed of :

,I 1st. That under the laws of New Mexico suit was not brought within thirty days
from the time notice was given said adverse claimants.

. 2d. The district court of Santa Fe had not acquired jurisdiction of said cause ab
the time of making said nunc pro tunc order of the judge entered in said casé, and
said order is wholly void.
~ 3d. Baid runc pro tunc order was made ex parte, and said applicant has not by any
summons or other process (up to this time) been brought into said court to plead or
answer said complaint, and thereby be given an opportunity by said court to set
aside and vacate said 1lle<ra1 order made in violation of the express statutes of this
“Territory. :

(In connection with this Speciﬁca.tion of errors is presented the cer-
tificate of the clerk of said court, under date of February 12, 1896,
wherein it is shown, “that there is no return in my office showing the
‘service of any summons or other process upon the above named defen-
‘dant, Leonard Lewishon, requiring him to appear or plead to the
declaration in the above entitled suit. )

The eontention of counsel for appellants is, that under the laws of
‘the Territory of New Mexico suit cannot be commenced until the
advance fee required by law shall have been paid; that said advance
‘fee was not paid within thirty days as limited by the United States
statute in which snit can be brought in support of an adverse claim,
and that the court did not have jurisdiction of the cause at the time
the order was issued. : ,

By the Compiled Laws of \Tew Mexico (1884) section 1867, it is
provided : : »

: The filing in the clerk’s office of the petition, declaration, bill or affidavit, upoﬁ
‘the filing of which process is authorized by law to be issued, with intent that proec-

-ess shall issne Immediately thereupon, which:intent shall be presumed unless the
contrary appear, shall be deemed a commencement of the action.

Also by section 1907, it is prdvided:

All suits ab law in the district courts shall be commenced by filing a declaration
1n ofﬁce of the clerk of said court, ete.
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By section 1262 of said statute, and also by Laws of New Mexico
(1889), Chap. 69, p. 146 et seq., and Laws of New Mexico (1893), p. 126
et seq., it is made the duty of the clerk of the district court to collect
’p'br’r fees in advance.-

The Commissioner of the (;renel al Land Office reversed the 1uhng of
the local officers on the ground that the power to annul the judicial
order of May 24th, rested in the courts of the Territory of New Mexwo
and not in his offlce

The Department, it would seem, has the power to determine for itself
‘the question of fact in each case as to whether or not action has been
commenced within the statutory period, as is indicated in the cases of
Downey ». Rogers (2 L. D., 707), and Nettie Lode ». Texas Lode (14
L. D., 180).

No cel’mﬁed transeript of the record showmg the declaration and the
entry of filing upon it is in evidence, though this would be the best
evidence, yet it is virtually conceded that such -declaration has been
filed and that the official notation of the date of filing entered thereon
~is May 21, 1893, which would be within the statutory period. 'Whatis
asked of the Department in the.first instance, is that this official entry
upon the declaration showing the date of filing shall be held to be false.

- In the cases cited, wherein it was held by the Department that judi-
‘clal proceedings based on an adverse claim filed out of time, and such
‘proceedings not begun within . the prescribed period, do not preclude
- ‘the allowance of a mineral entry, the fact of filing out of time appeared
as a record. fact, and required only a computation of the number of
days to make such fact appear. These cases are not necessarily anthor-
ity for doing what this Department is asked to do in this case. Itis
not so much construction of section 2326, Revised Statutes, or any other -
“United States statute applicable to the case, which is now sought, as it
is a construction of a statute of the Territorial logibhtnra in reference
to the collection of fees in advance, which applies to all suits bmught
in the Territorial courts. ,

The decision invoked is that the judge of the district court hm com-
" anitted error in construing a territorial statute in relation to what
«constitutes filing or the commenecement of .a suit in New Mexico under
its laws, It is, ib effect, a collateral attack upon the Judoment of a
court of competent jurisdiction.

It has becn shown that under the laws of New VIemco, blllt is com-
menced by filing a declaration in the office of the clerk. By another.
law of the Territory, it-is made the duty of the clerk of .the distriet
‘court to collect fees in advance. It may be said then that a snit is
commenced when a declaration is filed in the office of the clerk, and
that it becomes the duty of the clerk to collect fees in advance.

It appears from the facts as stated, that when the declaration was
‘presented to the clerk, the party was notified  that it would not be filed
until the fees were paid; that the party promised to pay the fees and
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the clerk retained the papers until the fees should be paid. There is
no doubt that the handing to the clerk at his office, a paper which is
required to be filed in his office, is filed, whether the fact be entered
upon the paper by the clerk or not. The entry is a clerical duty
imposed by law upon the clerk, with the performance of which duty the
party submitting the paper is in no way concerned. It seemed that
the clerk treated the paper as filed, subject to the payment of the fees
bhefore it would be so entered, for he accepted it and became its custo-
dian. The faet then is that it was handed to him on the 21st, in time,
and was treated by him as filed, excépt on aecount of noun-payment of
fees, and if the non-payment of fees be not under the law of New,
Mexico a condition precedent to the filing, then both in fact and in law,
the paper was filed on the 21st.

It may be a condition precedent to filing, but it does not appear to be
from the statutes cited; nor do they authorize the conclusion that it is;
but rather, that a certain part of the fees are due in advance and it is
made the duty of the clerk to collect it. The statute is in reference to
the duty of the clerk, and contains no provision declaring the filing
nogatory by the non-payment of fees. If it had been intended that .
the filing should not be legal until the fees were paid, a very few words
would have sufficed to make this point clear. If the statute had
declared that it was the duty of the plaintiff to pay the fees when he
filed his declaration, it would not have made the filing void, but the
attorney who filed it would simply have failed to discharge his duty
and, presumably, there would have been adequate means of reaching
such hreaches of duty.

‘Whether the handing of the paper to the clerk, under the circuin-
stances detailed, amounted to a filing in office in the meaning of the
law, need not be now considered, but the judge who made the order
directly to be considered, seems to have been of the opinion that it
was. That he entertained that opinion is evidenced by the fact that
when the clerk failed or refused to file the paper as of the date of May
21st, by which it is to be understood that he failed and refused to
endorse the same as filed on the 21st, the judge by an order of his
court required him to do so. This order is referred to in some of the
pleadings as a nunc pro tune order; but it does not purport to belong to
this class of orders and cannot properly be so styled. It does not
recite anything which indicates that it is an order which should have
been passed on the 21st, but rather that it is an appropriate order as of
the 24th, the date it bears. The order would appear to have been
made on the complaint of some one; who presumably made it appear te
the court that the clerk had received a declaration on the 21st; that it
was not filed by the clerk for the reason that the plaintift did.not pay
the advance fee required by law, and that it appearing to the court
that such fee had been paid by the date of the order, the clerk was
ordered to file the declaration as of the date May 21st. - ‘
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Upon the statement of facts presented; the court was evidently of
the opinion that there had been a legal filing of this declaration with
the clerk. of his court on the 21st; that for an unsatisfactory reason
the clerk refused to endorse that filing, and the court then directed it
to be done, subsequently to such filing. This may have been an
improvident judgment or order of the court, but it is to be presumed
that if this is so, and was so shown to the court, the court would on such
showing revoke it. It is an interlocutory order which does not pur-
port to dispose of the case; belongs to the class of orders which the court
might lawfully make, and to a class from which there is no appeal,
under the general rule, until the ease, on its merits, is passed upon.

There can be no doubt that the question of the legality of this filing
received judicial consideration and was passed upon by tue court and
held to be legal. - The case to all intents and purposes is in court and
before a tribunal having jurisdiction of the subject-matter. It is
insisted that the order itself admits the fact that the fees might be
lawfully demanded in advance and that they were not paid until the
24th, the day after the expiration of the thirty days; and therefore
that 4¢ proves the want of jurisdiction of the court, and 1tse1f falls
because of want of jurisdietion.

This conclusion rests upon the hypothesis that the penalty for a fail-
ure to pay the lawful fees at the time of filing his paper by a suitor, .
can be nothing else than to make the filing nugatory and void, and
that this results by necessary implication because the statute provides
no specific penalty. This evidently is exactly what the judge Who
Passed the order disbelieved, and therefore held that the law provided
1o such penalty.

Section 2326 Revised Statutes, prescribes the duty of the adversé
claimant to commence proceedings within a court of proper jurisdie-
tion, within thirty days, to determine the question of the right of pos-
session. Should he fail to do so, by this statute it is prescribed that
such failure shall be a waiver of his adverse claim. But the statute
goes further, and prescribes that upon payment of fees and of five
dollars per acre for a claim, and the filing of the copy of the judgment
roll with the register of the land office, that he is entitled to a patent.
Evidently the idea of this statute is, that the court shall determine
who is entitled, and while such determination is made upon the con-
tingency of the filing of his proceeding in the court, it is nevertheless
the clear intent of this statute that contest of claims of this character
shall be determined by a court of competent jurisdiction.

In Richmond Mining Co. v. Rose et al., 114 U. 8., 576, it was urged
that the court acquired no jurisdiction because fees required by the
statute were not paid at the time of the filing, to which the supreme
court, on page 583, replies as follows:

‘What constitutes the commencement of an action i a State court, being matter of
State law, the decision of that court on this pomt is not a federal question, and is
not therefore reviewable here.
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These propositions also answer the objection of non-payment of fees to the State,
which is purely a mabber of State concern, and if it conld in any mannev av sail the
defendant it must have been by motion at the tlme, and before demurring or auswer-

ing to the merits.

The right of this Department, where it is clearly showu by dates that
the proceedings were not begun within the given period of thirty days,
to proceed with its own ruling on the assumption that there was a

“waiver of the adverse claim, seems to be settled. ,

The point of trouble in this case, however, is that it is insisted that
the filing was not in-time, notwithstanding the fact that the court, by
solemn order, when attention was called to the alleged illegal filing,
sanctioned it, and assumed jurisdiction, and the effect of holding the
order void would be to make a departmenstal ruling in relation to a

" proper construction of the statutes of New Mexico, so as to deny to the
courts of that State jurisdiction in a matter which they had directly
assumed on consideration of the express jurisdictional question.

‘Whether rightfully or wrongfully, there is a case pending in the dis-
trict court in New Mexico, to determine the question of right of pos-
session, If there is no jurisdiction the point can be clearly made and
decided by the court; if it shounld not be prosecuted with reasonable
diligenee to final Judgment, we have authority that the Department
may then step in and declare that the adverse claim is waived; but
- where the very question at issue is involved in a pending case and the
court has assumed jurisdiction, and an opportunity is afforded the par-
ties to have a judicial decision not only of the question of jurisdiction
but of the merits of the case as well, it seeims to me that it is now pre-
mature for the Department to declare that the court entertaining the
case had no jurisdiction. '

Your office decision is therefore approved.

RAILROAD LANDS—ACT OF JANUARY 23, 1896.

BROWN ¢. ANDERSON ET AL. (ON REVIEW).

TUnder the provisions of the amendatory act of January 23, 1896, an applicant for

k the right of purchase, accorded by section 3, act of September 29, 1890, to set-
tlers whe have gone upon railroad lands with a view to purchasing the same

i from the company, is not required to show actual residence, if he has enclosed
and cultivated the land applied for. '

Secretary ;S'mith.to the Commissioner-of the General Land ()ﬁice, July
(W. A, L) 7, 1896, (C. W. P,

This is a motion, on the part of Henderson Brown, for 1eview of the
decision of the Department of September 23,1895, in the above entitled
case.
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" The land involved is the S. 4 of the NE. 1, the S8E. 1 and the E. § of
the SW. 4 of section 5, township 14 S mnge E., San Francisco hnd_
district, California.

There is a full statement of the case in 21 Land Decisions, p. 193
and it need not be here repeated. :

The .assignments of error set out in the motion for review need not
now be considered, in view of the act of Congress approved Jaunuary
23, 1896, amending the act of torfeiture, in which it is provided: -

" That section thiree of an Act entitled ““An act to forfeit certain lands heretoforé
granted for the purpose of aiding in the constriiction’ of railroads, and for other
purposes,” approved September twenty-ninth, eighteen hundred and ninety, and
" the several acts amendatory thereof, be, and the same is, amended so as to. extend
the time within which persons entitled to purchase lands forfeited by said act shall
be permitted to purchase the same, in the quantities and upon the terms provided in
said section, at any time prior to January first, eighteen hundred and ninety-seven:
Provided, That actual residence upon the lands by persons claiming the right to
purchase the same shall not be required where such lands have heen fenced, culti-
vated, or otherwise improved by such claimants, and such persons shall be permitted
to purchase two or more tracts of such lands by legal subdivisions, whether con-
tiguous or not, but not exceeding three hundred and twenty acres in the aggrefrate'

. In the decision of the Department in the case of Shafer ». Butler;
on review (22 L. D., 386), it is held that, under the laws, as amended,

residence is not necessary to be shown in -support of an application to.
purchase under the third section of the act of forfeiture, and as it was
shown in that case that the land had been improved to great value by
the parties through whom Shafer obtained possession of the land; and
that Shafer settled upon the land with the intention of purchasing the
same of the railroad company, and continued the improvement and
cultivation of the same, and was in peaceable possession thereof at
the time Butler made his homestead entry, it was held that Shafer was
entitled to purchase the land unde1 the third section of the act, as

-amended.

In the case at bar, it is alleged by Heude: son Brown in his applica-
tion to purchase: - '

That in 1881 the deponent went into possession of the 8.3 of the NE.} and SE.
and the E.{ of the SW.1 See..5, T. 14 8., R. 7T E., M. D. M., and has held possession.
thereof ever since; that at the time of going into possession of the land depoment
purchased the land from parties then 1n possession who had purchased from six
others, and who had applied to purchase said lands from the Southern Pacific Rail-
road C. mpany as early as 1872. That deponent purchased said lands for a valnable
consideration and with the intention of purchasing them from said Sonthern Pacific
Railroad Company as soon as the Jand should be subject to sale. That deponent has
been ready and anxious to purehase at all times since 1881; that deponent has two
houses npon said land and has it enclosed with other and adjoining land and “has
used it for pasture purpose since 1881; :

and it appears from the evidenee that he went into possession of the
dand on July 1, 1878, by purchase from John H. Carlisle; that in 1879
he, with other neighbors, put a fence around it; that Le used the land
for grazing purposes generally, but at different times had. cultivated
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about-seventy-five acres of it; that he had been in continuous posses-
sion of the land since date of his purchase; that when he went into
possession of the land his intention was to purchase it from the rail-
road company, and he knew said lands were claimed by said com-
pany; that John H. Carlisle had made no application to purchase the
land from said railroad company, at date of his purchase of same; that
he had applied to purchase no other land under the provisions of said
act of September 29, 1890; that he had about twenty-two hundred
(2200) acres of land fenced, the possessory right of which he had pur-
chased, including sections 5 and 11 and portions of sections 1, 3 and 9;
“that he made application to purchase a portion of section 1 from the
Southern Pacific Railroad Company prior to September 29, 1890, and
made application to purchase from said ecompany the N, 4 and the
SW. £ of Sec. 11, twenty-five years prior to hearing; that there were
a three room house, a dairy house and a corral on the land when he
purchased it from Carlisle; and that he was in possession of the same
at the time E. A, Brown and A. S. J. Anderson were allowed to make
their homestead entries. '

These facts entitle Henderson Brown to purchase the land under
the third section of the act of September 29, 1890 (26 Stat., 96)
amended by the act of January 23, 1896.

The decision of the Depar’cment of September 23, 1893, is therefore
revoked, and upon the completion of said purchase, the homestead
entries of E. A, Brown and A. 8. J. Anderson will be canceled.

PRACTICE—~REVIEW. RELI\TQUISHV.[E\*T——TRA‘\TSFEREE
TENNESSEE COAL, Irow AND RAILROAD COMPANY ET AL,

Affidavits should not be submitted with a motion for review for the purpose of
supplying facts that should have formed a part of the case as presented in the
first instance.

A transferee whose title is acquired after cancellation of an entry is charged with
notice of such action. :

The rule that a relinquishment executed after final proof, and after sale of the land,
is invalid, can not be invoked on behalf of one who fails to show, under oath,
any interest in the land, or that the entryman in fact had complied with thelaw,

Secretary Smith to the Commissioner of the Geneml Land Office, July
7, 1896. (P.J.C))

A motion for review of .departmental decision of March 6, 1896, has
been filed by the Ténnessee Coal, Iron and Railroad Company and
Joseph Moses.

It appears by the record that John D. Maddox on August 11, 1881,
made homestead entry of the SE. 4, See. 25, Tp. 17 8., R. 7T W., Mont-
gomery, Alabama, land district, alleging settlement November 15, 1875;
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that on November 22,1881, he made final entry of the same, and receiv-
er’s receipt issued therefor. In the published notice of final proof the
following names are given as witnesses: Andrew J, Eespey, Andrew
J. Vines, Lot V. Vines, and Dorcas Maddox. Andrew J. Vines
appeared as a witness, and in answer to the question, “Are you inter-
ested in this claim?” says, ¢ No,—and I further swear that the witness
Dorcas Maddox is in no way related to or connected with claimant.”
This witness signed his proof with ¢“his mark,” and it is attested by
E. K. Fulton. The other witness is described in the body of the proof
as “ Lot or Latty V. Vines.” In answer to the question quoted above,
he says: “No,and I further swear that I am the identical Lot V. Vines
advertised as a witness for claimant, and further that claimant is of no .
kin to the witness Dorcas Maddox.” His signature, Latty V. Vines,
is'also by ¢“his mark,” but it is not attested. These are the only wit-
nesses whose testimony is in the record.

On August 30, 1882, your office directed the local officers fo order
hearings in a number of cases including this, the general allegations to
bé,—want of good faith in making the entry; non-compliance with the
law in respect to residence, improvement and cultivation and that the
land was not subject to entry by reason of being mineral in character.
They were also instructed to confer with a special agent in regard to
the hearings. Notice of contest was served, fixing the date of hearing
December 13, 1882. The hearing was continued from time to time,
until February 9, 1883, Subsequently an affidavit and relinquishment
of Maddox was filed.  In this affidavit he states that he never resided
on, or occupied the land as a homestead; that he entered it under
instruction from E. K. Fulton; that he made final proof, but never had
the final receipt in his possession, but that it was ¢“in the possession
of one Latta Vines, from whom he can not get it.” He swears “that,
he makes this relinquishment of his own free will and accord without.
the influence of any person or persons, and without the advice of any
person or persons whatever.” This affidavit, which contains a formal-
relinquishment was sworn to February 1, 1883. ‘

Another formal rehnqulbhment was exe(,uted by Maddox February
16, 1883.

The record, as made in the local office, shows this: ¢ Feby. 20, 83,
Received relinquishment of John D. Maddox.” On August 20, 1890,
Joseph Moses made homestead entry of the tract, alleging settlement
December 18, 1878. Your office by letter of October 17, 1890, on the
report of a special agent, of September 18,1890, held Maddox’s entry
for cancellation, by a letter addressed to the local officers. - In reply
thereto, the register states that their records show that on February
16, 1883, ‘
sald Maddox executed a relinguishment to the United States, and the same was filed
February 20th, 1888, and the same was noted on the records and placed with other

papers in the case. We now enclose the relinquishment, and ask if it will be neces-
sary to carry out the insfructions contained in your letter ¢ P” October 17, 1890.
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- By letter of December 10, following; your office advised the local:
officers that the relinquishment had been received, and on that day
Maddox's entry had been canceled on your office records, and that no
further action was necessary under your office letter of October 17, 1890, .

Oun August 22, 1894, Moses made & reiinquishment of his-homestead
entry, and on Aungust 24, following, an attorney forwarded the petition.
of the Teunessee Coal, Ironand Railroad Company and Joseph Moses,
dated August 22 1894, praying for a re- mstatement of Maddox’s home-
stead eutry for the Teasons:

1st. That the elaimant John D. Maddox, sold the surface of this land to L. V.
Vines on December 11th, 1881, who transferred the same to Joseph Moses on Decem+
ber 11th, 18383.

2d. That claimant John D. Maddox, sold the mineral right from this land to E. K.
Fulton on November 26th, 1881, and on December 2d, 1881, B. K. Fulton transferred
the same to Thomas Peters.

On July 26, 1882, Thowas Peters tmusfeued the same to the Birmingham Coal,
Coke & Iron Company.

The Birmingham Coal, Coke & Iron-Company, after, a consolidation with the Platt
Coal & Coke Compauny, transferred the same to the Tennessee Coal, Tron & Railroad
Company, which company still own all the mineral rights on said land and have
continuously paid the State and county taxes assessed on the same:

3d. That at*the time, viz., February 16th, 1883, John D. Maddox signed a relin-
quishment to said land, he did so under duress and under threats made by Special
Agent Mabson, as is shown by the sworn affidavit, signed by him, on the 8th day of
August, 1891, also the affidavits of William Vines, Jr., and John C. Vines, which -
affidavits are hereto attached and made a part of this petﬂnon

4th. That at the time, viz., February 16th, 1883, that John D. Maddox smued said
relinquishment, he, Maddox, h‘ld no right, elaim, title, or interest in said land, or any
portion of it, to relinquish, and such fact is shown by the records to bo known by
Special Agent Mabson at that time. ’

5th. That at the time and several years prior thereto, viz., February 16th, 1883,
that John D. Maddox signed the said relinquishment, he in fact had no interest to
relinquish, having transferred all of his interest to B. K. Fulton and L. V. Vines,’
viz., on November 26, 1881, and on December 11th, 1881.

_ 6th. That your petitioners respectfully submit that Joseph Moses who is one of

your petitioners, has this day relinquished his homestead entry on said land No.
24420, in order that this petition may be considered and granted, and each of your
petitioners, respectfully ask that the homestead entry of John D, Maddox No. 11892,
final proof No. 2343, reinstated and patent issue to and in the name of the said John
D. Maddox. ' :

" «In addition to the statements contained in the attached petition,”
the Tennessee Company also submitted a statement, that it had no
notice of the contest against the Maddox entry, or of the relinquish-
ment filed by him, and “did not until & recent date learn that said land
had been re-entered by Joseph Moses.” Neither the “petition” nor
“gstatement” is sworn to. v

The affidavits referred to as accompanying the petition, three in num-
ber, were all sworn to in the month of Aungust, 1891. Maddox states”
_that he made his final proof before the clerk of the county court,

and got his final receipt on the 22d of November, 1881; that he sold the mineral
rights in said lands to E, K. Fulton on the 26th of November, 1881; that he sold the
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surface of said lands to L. V. Vines (who was one of the witnessés to his final proof)
on the Ist of December, 1881. . That sometime after he got his final receipt

. he- got notice from the Lmd ofﬁce at B VIontoomery thatb his entry was con-
tested

that early in 1883 he got a message from a special agent in Birmingham
informing him that he *was liable for criminal prosecution for frand in’
making his entry”, but if he would “relinquish his entry he would not,
be prosecuted ;” that by reason of this threat he became alarmed, went
to Birmingham and made his relinquishment, not knowing that he had
no right to relinquish after he had sold the land.

William Vines, jr., says he is a brother-in-law of Maddox; that Mad-.
dox told him about ‘this message from thé government: agent; that he
was very much alarmed, and at his request Vines accompanied him to
Birmingham,; when they met the agent, *“who told them that Maddox.
was liable to criminal prosecution for fraud in making his entry” and .
that he could avoid the prosecution by relinquishing it, ¢ though Mab-
son, (the special agent) was told and knew that Maddox has sold all
his interest'in the land.”

John C. Vines, another. brother-in-law, says he knows Maddox got
the message, and “is informed and believes” that he went to Birming-.
ham and relinqguished his entry:

- By letter of December-21, 1894, your otﬁce refused the application for
re-instatement of the Maddox entry, and canceled the entry of Joseph
Moses on his relinquishment. Your office decision is upon the grounds;.
that when Maddox’s entry was canceled in local office on February 20,
1883, on his relinquishment, there was no notice on its records of any:
- transfer, nor had the government any knowledge thereof; that the
mortgagees, transferees or parties “had no appearance in the case
which would entitle them to notice of the order of August 30, 1882,
ordering a hearing;” that the petitioners do not submit any evidence
that they are bona fide purehasers of the land or mineral rights therein;
that the failure of Maddox to appearat the kearing and his subsequent.
relinguishment were a virtual acknowledgment of the truth of the
charges, and the entry was thereby properly canceled; that the subse-
quent investigation of a special agent and action thereon by your office
of October 17, 1890 and December 10, following has no;bearing on the
question at issue.

On appeal your office Judgment was formally affirmed; and it was
said: v _ v

In addition to the reasons assigned by you for refusing o re-instate said entry, it
is b0 be observed that the applicants herein de not aver that Maddox’s entry was .
improperly canceled on the merits of the case, or that he had complied with the.
homestead law.

The mo‘mon for review sets forth fourteen alleged errors. They are
stated at great length .in argumentatwe form, and not ¢ concisely and
specifically without argument” as required by the Rules of Practice.
The motion will' therefore be disregarded except.as to such points of
objection as the Department considers material in disposing of the case.
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With the motion for review are filed two affidavits, one by G. F.
MeCormack, who says that he is the general manager of the Tennessee
Company;
that said company has claimed to own, and has a deed to and has paid taxes for a
number of years past on the mineral interest of the lani (desecribed,) as is shown in
the abstract now on file. That the said company purchased the mineral interest in
said land in good faith and for a valuable consideration; that’ said purchase was
made for the use and benefit of the company, and that the said company had never
gold said mineral interest or any part thereof. :

The *abstract now on file” mentioned above is not found in the
record.

¢ The other is made by Maddox, in which he swears, ‘“ that he resided
upon said land and had improvements on it of considerable value,
before he made his entry, and that he‘made his entry in good faith and
-complied with the homestead laws of the United States.” The balance
of his affidavit is simply a reiteration of the one filed with the petition
wherein he recites his reasons for giving his relinquishment, but in this
affidavit he states that he inade it under duress.

The evidént intention in presenting those affidavits is to overcome
the objection made in the decision of your office, affirmed by the
Department, that the petitioners did not aver that they were bona fide
purchasers of the mineral rights in the land, and the decision of the
Department quotcd above that there was no allegation that Maddox
had complied with the homestead law. In other words, on this motion
for review, parties are attempting by affidavits recently executed to
overcome the objections raised in the departmental decision to the suf-
ficiency of the showing then made, and upon which this proceeding
was instituted. These matters are now for the first time presented to
the Department. In: discussing this loose method of practice the
Department said in Peacock v. Shearer’s Heirs (20 L. D., 213):

- Such practice will not be permitted. Every fact alleged in the affidavits accom-
panying the motion was, or should have been, known to the plaintiff when he made
his original motion for re-instatement, and should have then been presented. The
Department will not tolerate the practice of parties waiting until it has announced
its determination of a given proposition, and then in a motion for review permit
. them to present, as a specification of error, matters caleulated to cover the objec-
#ions of the Department to the original proceedings. Trials by piecemeal will not
be sanctioned.

“ This language is particularly pertinent as applied to the case at bar.
But aside from this, the sworn statement of Maddox in 1896, that he
had cowmplied witli the homestead law, would not be accepted now to
overcome his affidavit made in 1883, when his mind would naturally
have been fresh on the subject, that he had not complied with the law.

~ The prominent features that stand out in bold relief in this case are

‘not in themselves calculated to convince one of that degree of honesty
and good faith, which are required in obtaining title to the public
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domain. Here is a homestead entry made August 11, 1881: N ovember
15, final proof is made, and final certificate issued November 22, follow-
ing; November 26, four days thereafter, all mineral rights are trans-
ferred to Fulton, a witness to the mark of Andrew J. Vines, a final
proof witness. On December 1, nine days after tinal proof, the surface
rights is conveyed to Lot V. Vines, one of the final proof witnesses; on
February 1, 1883, the entryman makes affidavit, «of his own free will
and accord without the influenice of any person or persons, and without
the advice of any person or persons whatever,” that he did not comply
with the law in making his entry, and “that he entered said land under

the instructions of one E, K. Fulton;” the petition for re-instatement is

not made under oath, and it is to be observed that the Tennessee Com-

- pauy neither in its petition, or “statement” or in any other paper it has
filed, gives the date at which it acquired any right to the land. It will
also be noticed that the affidavits of Maddox and of the two Vines, his
brothers-in-law, filed with the petition, were made in August, 1891; two
on the 8th, the ofher on the 19th, and that they were not presented to -
your office until August 24, 1894. Thus three years elapsed between
their execution and their presentation. It is a singular co-incidence
that the statute of limitations for prosecutions for perjury under the
United States statute expired practically simultaneously with the pre-
sentation of these affidavits. It might be pertinent to ask why this
company held these affidavits for this period of time, and made no
move toward re-instatement. It says, in its statement, as if for an
exeuse for not moving in the matter earlier, “that they (the company
and Moses) only learned of said relinquishment at a recent date.”
Moses, when he made his homestead entry,—August 20, 1890,—must
have had personal knowledge of the relinquishment, because he got
the surface right by deed from Vines, December 11, 1888, under which
he claims to have held possession of the land, and he must have known
that the record was clear or he could not have made entry. And the
company knew at least three years before moving of the condition of
the record, if not, where was the necessity of procuring these affidavits?

But aside from all this, there is a statement in the record, made Sep-
tember 12, 1890 by ¢ Wm. R. Barker for Tennessee Coal, Iron & Rail-
road Company” which shows that the Tennessee Company acquired its
alleged right to the land December 31, 1888, It would seem to be idle
to attempt to argue that this company was nob charged with full
knowledge of the condition of the record at that time. The Maddox
entry had then been canceled on the record almost five years. .

The petition could not be considered in the interest of Moses alone,
His entry, so far as the records of the local office show, was a valid one
when. made and was validly existing when he made his relinquishment.
It is difficult to harmonize his prior status:in regard to the land with
bis relinquishment and petition in. the present proceedings. But in
whatever view it might be considered from -a moral standpoint, his

1814—vor 23—3
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pefition for re-instatement of the Maddox entry could not be enter-
fained, for the reason that he has not disclosed any interest in the land.
Whatever right he acquired, if any, under his deed from Vines for the
surface, was absorbed by his homestead entry, which he volantarily
relinquished.

It is urged that the doctrine announced in Falcouer v. Hunt et al.
(6 L. D., 512), wherein it is decided that, “a relinquishment executed
after final proof, and after the entryman had parted with all interest in
the land, is null and void,” should govern here. But this rule cannot
be applied to the case at bar, primarily for the reason that the peti-
stioners do not show any interest in the land under oath, or that there
was a compliance with the law on the part of the entryman. In all
&he cases following the doctrine of the Falconer case, it will be found
that there was a prime facie showing made by affidavits of the interest
of the petitioner, and his ability to prove a compliance with the law on
the part of the entryman. (See Hastie, § L. D., McIntosh Id., 614;
Jones, 9 L. D., 97; Paul ». Wiseman, 21 L. D., 12).

The plea of duress cannot be accepted under the circumstances under
which the affidavits of Maddox and Vines were presented, and for the
farther reason that it is presumed that the officers of the land depart-
ment perform their duties in a lawful and regular mauner, and in the
absence of any better showing than that submitted here, it will not be
.assumed that the special dgent by threats and intimidation procured
the relinquishment.

The motion is denied.

MINERAL LANDS —AGRICULTURAL ENTRY--PROCEEDINGS ON PROTEST.
ASPEN CONSOLIDATED MiINING Co. ». WILLIAMS.

- 4 mineral claimant, who in his application temporarily excludes part of his claim in
conflict with an adverse agricultural entry, does not thereby absolutely waive
and renounce all claim to the land so excluded, but may thereafter assert his
right thereto, by way of protest against the proof of the agriculbural entryman.
- [n proceedings under a protest against an agricultural entry, in which the mineral
character of the land is alleged, the burden of proof is with the agricultural
elaimant, if the land is returned as mineral in the surveym -general’s report then

in force.

The burden of proof rests with a protestant who attacks an agrienltural entry on
the ground of the “known” mineral character of the land at date of enfry,
irrespective of the fact that the land may have been returned as mineral after
the allowance of the agricultural entry.

Under the supervisory anthority of the Department, and in the interest of thu gov.
ernment, evidence filed after the close of the hearing, and the appeal from the

- deeision thereon, may be considered,

Land eontaining gold in sufficient quantmes to justify men of ordinary prudence in
the expend_lture of money and labor in mining developments must be regarded
as mineral in character.
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The absence of active mining operations will not be held to negative an allegation
as to the mineral character of the land, where such land is at the time involved
in litigation.

A pre-emption entry, covering land that is mineral in clmrzwter, and made with the
knowledge of prior mineral locations thereon, and of the fact that the land was
at such time regarded by many in the vicinity as valuable for the mineral
therein, must be canceled as having been allowed for “known’” mineral land.

Secretary Smith to the Commissioner of the General Land Office, July
7, 1896. . (A.B.P)

The record in this case shows that on December 4, 1882, John R.
Williams filed his pre-emption declaratory statement for the NE. I of
the NEH. 1 of Sec. 12, T. 10 S, B. 85 W and the W, & of the NW. % and
the NW. 1 of the SW, £ of Sec. 7, T. 10 S., R, 84 W, Le@dvﬂle land
district, Colomdo, aHeomg se’rtlement Aprll 12, 1881,

On N ovember 25, 1884, upon the application of Williams, your office
allowed him to dmend his filing so0 as to embrace the S. § of the NW. 1,
the NE. 2 of the SW. Z,-and the N'W. 1 of the SE. % of said See¢. 7, T
108, R. 84 W. subject however, to any prior valid adverse claim.

On February 11,1885, Willia.ms submitted his proofs and was allowed
to make-cash entry for the land covered by his amended filing. It will
be observed that his entry embraces only one of the forty-acre tracts
covered by his filing as originally made. This he claims was due to the
‘mistake of the party who made out his original papers for him.

Tt is proper to state in this connection that said township 10 S., vange
84 W., was originally surveyed in December, 1881, and plat thereof tiled
in the l.eadville office July 19, 1882, but the same was suspended by your
‘office September 18, 1886. '

- Two additional or supplemental surveys were made under the direc- .
tion of your office in 1889 and 1890, respectively, and plats filed, but both
were suspended April 24,1891, The latest and final subdivisional sur-
vey of said township, and of the:several sections therein, was made by
Deputy Surveyor Edward S. Suell in 1891. This survey was approved
by your office December 30, 1891, and plat filed in the local office at Glen-
‘wood Springs February 8,1892. By this survey the SW. % of the NW. %
of said section 7 was found to contain less than forty acres, and the | same
has since been designated as lot 4.

The Aspen Consolidated Mining Company-—a body corporate—is the
owner of all title or rights that pertain to the Fowler, Fields and Lux
~ placer mining .claims, which appear to have been located and duly
recorded by the original owners in May or June, 1883, These claims
are situated along the Roaring Fork River, and include, to the extent
of their length, the entire bed of the river except at a few places in its
meanderings where there are sharp curves or bends. They conflict
‘with the Williams entry to the extent of about twenty-eight acres.
This conflict embraces a portion of the SW. 1 of the NW. % (now lot 4),
Sec. 7, which was covered by Williams’ original filing, and also a por-
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tion of the NE. % of the SW. } of Sec. 7, not within his original, but
within bis amended filing.

On Maxrch 4, 1891, the said company filed in the local office at Glen-
wood Spring sits protest against the issuance of patent to Williams,
wherein, after setting forth the existence of said placer mining claims,
and the conflict, substantially as just stated, it is alleged, in effect:

(1) That the land embraced by the said conflict is not agricultural
but placer mining ground; and

(2) That Willlam¢’ filing and entry were not made in good faith to
obtain the land for agricultural purposes but in iraud of the pre-
emption law for speculative purposes.

Ou November 23, 1891, before said protest was acted upon by your
office, the said company ﬁled in the local office its application for patent
embracing the entire area of said placer claims, and notice thereof
appears to have been duly published and posted.

On January 23, 1892, your office ordered that a hearing be had for
the purpose of determining whether the land embraced in said conflict
was known to be mineral in character at the date of the entry by
‘Williams. _ ;

The hearing did not take place, bowever, until March 20, 1893, and
was not coneluded until nearly a month later. In the meantime, to
wit, August 18, 1892, the company filed its application to purchase the
land -embraced in said placer claims, expressly excluding, however,
“temporarily . . . . pending the determnination of the titles” to
the various tracts involved, under hearings already ordered and others
applied for, the land within the Williams’ conflict, and also all other
conflicts disclosed by the survey and plat of said placer claims accom-
panying -the said application, and also the original application for
patent. The application as thus presented was allowed and entry was
thereupon duly made of the area not in conflict. :

Under date of Angust 23, 1893, the local office reported the result of
-the hearing and their hndmg upon the evidence, which, after a lengthy
discussion.of the case in various stated aspects, is, in effect, that the
land in controversy was not at the date of Williams’ entry, or prior
thereto, of any value for placer mining purposes, but is valuable for
agricultural purposes. And they therenpon recommended that the
entry of Williams be approved and passed to patent, and that the
protest of the plaintiff company be dismissed and its entry canceled
for failare to establish-the mineral character of any of the land
embraced in the placer locations. This, though the issue related to
the character of the land in the Williams conflict only. - Other recom-
mendations were made which are not material to the issue.

Upon appeal from said finding, your office, on May 21, 1894, affirmed
the same upon the guestion as to the character of the land, and held
further that the plaintiff company, by its said temporary exclusion of
conflicts, as stated, must be considered as having waived and aban-
doned all right, title or claim to the excluded tracts.
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At the hearing the burden of proof was placed upon the company
against its protest, and that view was sustained by your office decision.

The case is now before the Depmtment upon appea,l by the comp(my
from said decision.

Tt is not deemed material that the several specifications of error—
eight in all—eontained in the appeal, should be here set forth in detail.
It is sufficient to say that they, in substance, deny the correctuess of
said decision in the three following essential particulars:

(1) In respect to the said temporary exclusion of conflicts.

(2) In placing the burden of proof upou the company; and

(3) In affirming the finding below upon the quesmon of the cha,racter
of the land.

These several assignments will be considered in the order stated.

I. It is proper to state in connection with the first question thus pre-
sented that on July 21, 1894, counsel for Williams filed a motion to dis-
miss the said appeal on the alleged ground that in view of the effect
given by said deecision to the company’s application to purchase, it had
become a protestant without interest, simply, and therefore was not
entitled to the right of appeal. This motion your office. overruled,
August 25, 1894, upon the stated ground that, even though the exclu-
sion of conflicts operated épso facto as the relinquishment by the coin-
pany-of all right to the excluded tracts, yet such relinquishment could
serve only to relegate the company to its possessory rights (if any it
had) by virtue of the locations under which it elaims; and therefore
the interest it asserted was such as entitled it to the right of appeal.
The motion has been renewed here upon the same grounds urged
before your office.

This whole question was recently considered and passed upon by the
Department in the case of the Aspen Consolidated Mining Company v.
John Atkinson, decided January 4, 1896 (22 1, D., 8),

In that case it was held, in substance, that a mineral claimant, who
in his application to purchase temporarily excludes part of his claim in
conflict with an adverse agricuitural entry, does not thereby absolutely
waive and renounce all claim to the tract excluaded, but may thereafter
assert his right thereto by way of pmte% a,gamst the proofs of the
agricultural entryman. :

That case was similar to the present one in 1651)6(;1] to the question
now being considered, and applying here the rule there announced, it
follows that your ofﬁce erred in holding that the stated temporfiry
exclusion by the company from its application to purchase operated as
an abandonment or relinquishment of all right or claim to the land so
excluded. In addition to this, the application to purcliase on its face
clearly shows that mo such relinquishment or abandonment was

intended or contemplated by the company, but that the purpose was
to obtain title to that part of the land as to which there was no dis-
pute, without waiving any rights the company had aith respect to the
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_disputed traets; and it would therefore work great injustice to the
company to give to its application an effect wholly different from thab
intended, and yet rigidly hold it bound thereby with no right of
amendment. It is unnecessary to discuss the question as to the cor-
rectness of the position taken by your office in allowing the appeal,
inasmuch as the motion to dismiss must, in view of what has already
been said, be disallowed.

1L The burdeu of proof.

It appears from the records of your office that in or about the year
1882 the Iand in said township 10 3., range 84 W,, was returned by the
surveyor general as “rocky and mouuta.iuous,” and the soil in and
.around section 7, in said township, as ¢ third rate.” This return

-remained in force at the date of the Williams entry. ,

By a later survey, however, namely, that made by Deputy Surveyor
Snell, as aforesaid, the lands in the valiey of the Roaring Fork in and
around Aspen were returned as mineral, and the lands embraced by,
and in the immediate vicinity of, the placer claims now under considera-
tion, were stated to be valuable for placer mining and rich in placer
gold. This return also shows that it is basad upou a personal inspec-
tion of the land by the deputy surveyor who made it. The plat of this
later survey was not filed in the local office, as we have seeu, until Feb-
ruary 8, 1892, after a hearing in this case had been ordered. It is
worthy of note, however, that at the date when the hearing was
ordered, all former surveys of said township had been suspended, and
there was, therefore, at that date, no effective return of the land in
existence. The later mineral return was the only one in force at the
date the hearing took place. '

Of course, if the former non-mineral (hardly agricultural) return had
been still in foree at that date, there could be no question that the
burden of proof was properly placed upon the company in this case.
But such was not the fact. That return had not only been suspended,
but the records of your office disclosed the later mineral refurn.

In the decision complained of it was held, in effect, that said later
return of the land as mineral, made subsequent to the date of Williams®
entfy, could not affect the question of the burden of proof. This view
is apparently based upon the idea that, inasmuch as the question
whether the land was known to be mineral at the date of said entry is
the main issue involved, the burden of proof should be determined by
the returned character of the land as of that date. Whether based
upon such premise or not, the conclusion: does not appear to be a
sound one.

It is undoubtedly true that the main issue involved is, whether the
land in question was known to be mineral at the date of Williams”
entry. This issue, however, is presented in a twofold aspect:

(1) As to the character of the land; and

(2) If mineral, was it known to be such at the date of said entry?
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In its first aspect the issue on behalf of the protesting company
wounld unquestionably be sapported by auny evidence tending to show
the present mineral character of the land, for the simple reason thaf
if mineral now, it has been so for ages, and was so at the date of
Williams’ entry. ' '

The mineral return swhich accompanied the Snell survey, and Whleh
was the only return in force at the date of the hearing, constituted,
therefore, a prima focie showing that the land was mineral in charaeter,
as well at the date of Williams’ entry as at the date when the return
was made; and in view thereof I am clearly of the opinion that it rested
upon Williains to overcome by proofs the effect of that return, and the
burden was:.therefore upon him to show its incorrectness. The author-
ities are numerous upon the proposition that the returned character of
land establishes a prima facie showing which places the burden npon
the party who claims the land to be of a dlh‘eleut character. They
need not be here cited. : ‘

The second aspect of the issue is entirely different from the first, and
presents a different state of facts. Here the record of the entry made
by Williams, and the proofs upon which the’ same is based, constitute
a prima fucie showing in his favor, which is not affected by the subse-
quent return of the land as mineral, and even though he should fail to
establish the non-mineral character of the land, it would still rest with
the protesting company to show that its mineral character was known
at the date of his entry. If he is found to have successfully carried
the burden placed upon him by the surveyor’s return classifying the
land as mineral, the controversy would be thereby ended in his fayor |
without more saying.  If, however, he is found to have failed in this,
it will still remain to be determined whether the land was known to ba
mineral at the date of his entry, and upon this aspect of the main issue
the burden is shifted from Williams to the company. I am therefore
of the opinion that your office erred in placing the burden of proof,
without qualification, upon the protesting company. ‘

ITII. Was the land known to be mineral at the date of Williams’
entry, February 11, 1885% '

As already suggested, this is the main issue involved in this case.
Its twofold nature has been explained, and in view thereof it is'to be -
borne in mind that in considering the evidence upon the question of
the character of the land the burden of proof restsupon the entryman
Williams.

The testimony of a large number of witnesses was submitted at the
trial below on behalf of each of the contending parties. The record,
though already voluminous, has been considerably added to by the ﬁlmg
of additional evidence by each party against the objection of the other,
since the appeal was taken. For the consideration of this additional
evidence the supervisory anthority vested in the Secretary of the lnte--
rior in such matters is invoked.



40 DECISIONS RELATING TO THE PUBLIC LANDS.

- In view of the standing of the government as an interested party in
all cases like the present one, and the conséquent obligation resting
upon the Seecretary, as the head of the Land Department (Knight v. U.
8. Land Association, 142 U. ., 178-181); and also in view of the mag-
nitude of the interests mvolved in this case, it has been determined to
consider all the evidence, whethel submitted at the trial below or filed
since the appeal.

It should be stated in this connection that the record is burdened
with a great mass of evidence of which a very large part has no direct
bearing upon any of the issues. Much of thisirrelevant matter results
from insinuations freely indulged in throughout the entire progress of
the hearing, against the character of the opposing partigs and wit-
nesses, the only effect of which has been to engender a feeling of bit-

“terness which is to -be regretted. Such testimony, as a general rule,
can serve no good purpose, and much valuable time and labor would be
saved by a consistent endeavor in all cases, to confine the evidence to
the questions at issue. The whole mass, however, has been gone over

- and examiped with care, and neither time norlabor has been spared in
the endeavor to arrive at the facts of the case.

For the entryman Williams the testimony of himself and ﬁfteen
othels was subwitted at the trial below. Trom his own evidence it-
appears that heis a miner by occupation, and that before going to Aspen
he had drifted around in Montana and Wyoming, mining and prospecting
for six or seven years; that he prospected aronud Leadville, Colorado,
for three or four weeks immediately prior to going to Aspen, where he
arrived in the spring of 1830, at which time the place was a small
mining settlement of less than one hundred people, only about thirteen
of whom had been there during the previous winter; that at that time
it was not known in what formation the mineral was to be found and’
no mining was carried on, but the people *wera mostly prospectors,
prospecting for mines;” that he wentupon his pre emption clainrin June,

1880, and remained there about three months, living in a tent; that he
then left the land and went up to the head of Difficult Creek and up
Castle Creek, Maroon, and about Asheroft, and spent most of his time
prospecting for mines; returned to the land in the fall and put a stake
on it, but had not then made up his mind to take it, and did not do so
until the spring of 1381, and about June of that year he brought his
family on from Pennsylvania, and settled on his claim; that there was
then a shaft being sunk on the J. C. Johnson mining claim about one.
thousand feet from the exterior boundaries of his pre-emption, and min-
eral was discovered therein about July 1, 1881; that he lived in Aspen
during the winters of 1881-2 and 1882-3, and on the land dnring the
summers and during the winter of 1884 following, and cultivated por-
tions of the same in potatoes and various kinds of garden vegetables
during those years, and in 1884 ran a dairy on it and did quite a large
business that year in selling dairy products, and each year he sold pro-
duce from the ranch, as he called it. ‘
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. He is acquainted with the placer claims in question—had heard of
them in 1883 or 1884, Had placer-mined in the Black Hills of Dakota
and in Montana and prospected in Colorado before going to Aspen;
that he has prospected the Roaring Fork, but found nothing to justify
the location of these claims, and had panned there before taking up
his agricultural c¢laim but got all told only about eight or nine colors,
and they were found down near the mouth of the Maroon. He also
panned the ground covered by these placers in 1892, with Hooper,
Herrick and others for-the purpose of preparing affidavits to be used
by the Mollie Gibson Company against these placer people; that he
panned six or seven days and got only four or five colors; that he had
also very recently panned the ground in conflict here and failed to get
a color. He says that no portion of the placer claims is valuable for
placer mining purposes, and there is no gold in them; that his pre-
emption claim is worth from two hundred to three hundred dollars per
acre for agricultural plurposes, but has no value for placer purposes at
all; that he had inade a living there, had a dairy there, had sold over
two thousand dollars worth of potatoes in one year, and had made
_considerable money there. He estimates the entire product of his
ranch for the years 1881 to 1885 at $5,000. The altitude of his claim
is between seven and eight thousand feet above sea level.

He further states that there were no improvements of any conse-
quence upon the ground covered by the placer claims in 1883 when
they were located; that the Aspen district is & mineral eountry, but
there is no mineral around where the ranches are; that the J. C. John-
‘son mine, near his claim, is now a rich, paying mine, that the Cowen-
loven Tunnel is situated on the easterly forty acres of his ¢laim for the-
distance of about one thousand feet; that generally speaking the.rich-
est pay in placer mining is fonnd at bed-rock, but the formation of the
Roaring Fork is not favorable for the discovery of gold by placer min-
ing, and says, “there is no gold there no matter what it looks like;”
that he is interested aronnd Aspen in the Schiller, the Oro, the Branch,
the Mint, and the Tenderfoot mines; the Sunday, and the Alva Adams;
the Cowenhoven Tunnel, and the Pride of Aspen; and in the Legal
Tender, Mount Hope and Gavin—a group of mines—in the Independ-
ence District; that there are gold mines, both placer and lode, at Inde-
peudence along the Roaring Fork, about eighteen miles above Aspen,
embracing between two and three hundred acres, owned by himselt and
one . J. Bolles, the latter being also one of the owners of the Mollie
Gibson mine; that be was interested in those Independence mines from
the time that Bolles became interested, and that may have been as early
as 1886, and had shipped ore from thewn that rin one huudred doliars
in gold to the ton; that there are paying mines in the vicinity of the
easterly lines of his pre-emption claim, one of them being the Mollie
Gibson, about tive or six hundred feet distant, which is one of the most
valuable mines in the world, but was in debt when he proved up in



42 DECISIONS RELATING TO THE PUBLIC LANDS.

1885; that the Smuggler, about two hundred feet distant, is a mine
now but was not in 1835; that he visited the Smuggler shaft in 1880,
and was aware of its workings when he took up his pre-emption, but
never heard of the Mollie Gibson until 1884; that the Roaring Fork
River is a winding stream such as would form riffles and bends caleu-
lated to eateh gold carried from the veins above.

The other witnesses for Williams are, Lee Hayes, J. W, Atkinson,
D. W. Brunton, T. O. Clark, J. B. McClure, J. W. Elliott, Peter Lux,
J. D. Hooper, L. J. Herrick, J. J. Warnock, Daniel George, D. R. C.
Brown, D. K. Hessoug, Andrew M. MacFarlane and L. C, Welman. The
testimony of nearly all of them is generally to the effect that the land
embraced in the Williams eutry and the placer claims is wholly value-
less for placer mining purposes, but is good agricultural land, and they
~ variously estimate its value for agricultural purposes at from $100.00
to $500.00 per acre, its close proximity to the markets beiug one of the
principal elements considered in their estimates. The soil is shown to
be a black sandy loam from six inches to four or five feet in depth,
underlaid with large deposits of boulders, gravel and sand. Portions
of the Williams eutry are shown to have been cultivated to potatoes .
and various kinds of vegetables and to have produced well. Wheat
and oats also to a limited extent appear to have been raised upon it.
It is admitted, however, by nearly all the witnesses that though land
may be ‘Lgmcultul al, thdt fact is no evidence that it may not contain
mineral.

Bruuton was introduced as a mineral expert, He describes the Roar-
ing Fork valley as having been formed by glacial action, and claims
‘that by reason thereof it is not.a place where placer deposits are likely
to be found. Indeed, he avers that such deposits are almost unknown
in valleys formed by such action. Other witnesses, however, and
among them several practical miners, described the Roaring Fork as a
valley in which the indications are all favorable to placer mining. It
also appears that Brunton, together with Atkinson, Clark, Mc¢Clure,
Elliott, Lux and Hayes, about two weeks before giving their testimony,
examined all the Jand embraced by the placer locations, spending parts
of several days in the work. They claim to have thoroughly panned
the ground, and aithough' they found gold in small quantities at vari-
ous places, they discoveréd none on the land in conflict, and none any-
where, they say, of sufficient consequence to justify the expenditure
necessary to placer mining; and they state, most of them in positive
terms, that the land is wholly valueless for placer purposes. Brunton
appears to be interested in various mining enterprises and is the
General Manager of the Cowenhoven Tunnel, but apon being asked
whether he is interested in it, says he is not a stockholder, and simply
gets a salary as manager.

Lux was one of the original owners of the placer claims but sold out
early in the action.



DECISIONS RELATING TO THE PUBLIC LANDS. 43

Of the other witnesses, Hooper, Herrick, Hessong and Warnock
appear to have examined the land in the placer locations with Williams
in June, 1892, for the purpose of becoming witnesses for the Mollie Gib-
son Mining Company in a controversy between that company and the
Aspen company. They admit having been employed by the Mollie
Gibson company and that they were well paid for their services. They:
“did some panning and discovered some colors of gold, but say, in sub-
stance that the land is far more valuable for agricultural than for
placer mining purposes. Brown, MacFarlane and Welman testify
from a general knowledge of the land that it is very valuable for agri-
cultural purposes, but worth nothing for placer mining. Brown is
especially severe in his denunciation of the placer claimants and shows.

considerable bitterness of feeling towards them. He declares that the
ground in the placers, and in the Williams ranch, “for mlnera,l pur
poses is of no value at all.”

The remaining witness, George, was one of the orlgma] owners of
the George placer, adjoining the Fowler, and subsequently became
interested in the latter. He retained his interest until 1889, whew
sale was made through his co-owner Fowler to the Aspen Company.
Notwithstanding his connection with these claims, he says they have
no placer value.

From the testimony for the Aspen Company it appears that the
Fowler, Fields and Lux placer mining claims were located, surveyed
and marked upon the ground and notices duly recorded in May or
June, 1883, at which time Aspen was still a small village. A number
of persons were originally interested in the claims and in the Van
Cleve and George placers, located about the same time, among whom
was D, D. Fowler, who claims to have discovered mineral in the land
as early as 1881. They were surveyed for patent in 1890—91 by United
States Deputy Mineral Surveyor John H. Marks, who says in his field
notes that the survey ¢“is identical with the respective loeations” as
originally made. The surveyor general’s certificate filed in the com-
pany’s application for patent shows that more than the requisite
. amount of annunal assessment work had been done upon the several
locations up to that date, and that such work inured to the benefit of
all the claims.

Speaking of the development workings upon the claims, Deputy
Mineral Surveyor Marks in his report says:

By these developments it was found that the auriferous ground or placer deposit
was one continuous strata going deep under the bed of the river throughout the
entire claim.

The witnesses who testified for the company on this point are, Carl
Spangler, D. D. Fowler, William Mc. Wilson, J. W. Calvin, David
Weleh, Samuel Martin, Josiah Tippett, Theodore Krauss, Thomas F.
Harkins and Louis Zahl.,. Their testimony is based upon personal
examination and is generally to the effect that the altitude of the land .
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is too high for agricultural purposes, and that all the surface indica-
_tions, as well as discoveries of gold made in prospecting: the sane, are
favorable to placer mining and show that there are rich deposits of
placer gold at bed-rock. o

Fowler is an experienced placer miner. Says lie has prospected the
ground time and again gll over the river bottom and in a hundred or
more other places, and always found gold; that he first discovered the
gold in 1831, but made no locations until 1883. Several attempts were
made by the original locators to sink shafts to bed-rock, but quick-sand
was encountered, and for lack of means to properly carry on the work
they failed. He says he has no doubt of the existence of rich deposits
of gold in these claims at bed-rock, and that what is needed is sufficient
capital to properly develop and mine the same.

Spangler is the President of the Aspen Company. He went to Aspen
in the spring of 1889 before the purchase by his company of these
claims, and spent a week examining and prospecting them. Herequired
Fowler to pan the ground at such places as he directed, some fifty or a
hundred pans or perbaps more, and says they obtained a great many
parts of gold, enough to satisfy him that gold existed in the ground in
paying quantities. He had some of the samples taken by him tested,
and upon finding them to be gold he made a report favorable fo the -
purchase of the claims by his company.

Wilson, Calvin and Welch examined the claims together in March,
1893, and say they discovered gold in them sufficient to justify a pru-
dent man in expending money to mine and develop the same to bed-rock;
that they are located favorably for placer mining upon a large scale;
that they panned the ground thoroughly, including six or eight places
on the conflict with the Williams entry, and got colors there. At least
two-thirds of the pans produced colors, the largest product being sixty
or seventy-five colors to the pan. They also took a sack of dirt at hap-
hazard from the claims which they securely kept, and a portion of it
was afterwards panned in the local office during the progress of the
hearing and disclosed, according to the testimony of Williams, twenty-
three colors of shot gold. Other witnesses counted more than twenty-
three colors. ’

These three men appear to be above reproach and thoronghly relia-
ble. They are about the only witnesses, however, against whom some
aspersions have not been cast in thiscase. Wilson is a practical miner.
They say the sack of dirt was taken-at a point selected by themselves
and just as deposited by nature and was kept in that condition until
panned in the local office. The question is raised as to whether this
sack of dirt came from above or below the mouth of Castle Creek,
which empties into the Roaring Fork below the land in controversy
here. The evidence on this point is meagre, but shows that the dirt
came from a point a short distance above the county bridge. This
bridge is shown to span the Roaring Fork a short distance above the
mouth of Castle Creek. '
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Harkins and Tippett, both practical placer miners, say the land is of
drift or wash formation, composed of gravel and black sand, and is
placer ground favorably situated for placer mining, with ample supply
of water. Tippett further says that he found plenty of quartz there as
good as he ever saw, and a great deal of black sand. He thinks the
supply of gold for these placers has come from the head of Difficult
Oreek, where he says there are leads of iron quartz from which he has
recently taken assays that netted over two ounces of gold. Other wit-
nesses say that the principal soufce_s of supply are the gold veins or
lodes at Independence, about eighteen miles up the river, as to the
existence of which there seems to be no controversy. ‘

Martin saw the panning in the local office and festifies that he has
found similar colors and larger ones on these placers; that he has
panned the ground and has gotten as many as thirty-six colors of gold
to the pan and has found lots of fine shot gold. . Zahl is a jeweler, who

- tested the samples taken from the land by Spangler and says he found
them to be gold. Kraussis a chemist and assayer, who being in Aspen
on a visit in 1885 says he examined the claims for Fowler, and the result
showed them to be valuable placer grounds; that he assayed some of
the metal.taken by himself from the placers by the panning process,
and it figured out fifty cents worth of gold to the cubic yard.

A certified eopy of the return by United States Deputy Surveyor
Snell of townships nine and ten—the latter embracing the Williams
entry and these placers—which accompanpies the report of his said sur-
vey thereof (1891), was filed by the company. The following extracts
bearing particularly upon this controversy are taken from that return:

In the valleys is found a rich deep alluvial loam susceptible of producing heavy
crops of all vegetables and cereals with irrigation. Fractically all of the valley
lands have been located and filed npon by people contemplating tilling the soil or
with a view to secure lands fabulounsly rich and valuable for mineral, both placer
and other deposits . . . . Placer deposits were first discovered along the Roar-
ing Fork in township ten . . - . in 1882, since which time mining interests
have steadily advanced and numerous deposits of mineral both placer along the
river, and veins in the mountains to the sonthwest, have been discovered and devel-
oped, till now these townships embrace a region of mining aetivity unparalleled in
the State. Among the many developments and enterprises here, the project-to wash
the entire bed of the Roaring Fork River for a distance of several miles is especially
worthy of note.

The river in its course through these placer grounds described in my notes, flows
in a bed some eighty feet below the general level of the valley, and is within thirty
feet of bed-rock as is shown by the extensive improvements on the placers, which
however have buen carried only to such an extent as to prove beyond a doubt the
value of the mineral deposits embraced thereby . . . . Imade a personal test

~ of these strata in several places along the river, and was thereby convinced of the
real worth of the lands for the purpose claimed. I was ddvised that it was the
intent of the compauy confrolling these claims to put in a complete system of dams,
‘flumes and pipes for hydraulic mining in the near future. The history and record
of placer mining along California Guleh near Leadville, to which this case is analo-

" gous, will surely justify such an expenditure of money.
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It is further shown that after the examination made by Spangler as
stated, the Aspen Company people sent an attorney from Washington
at a cost of eight hundred dollars, including expenses, to investigate
the title, and upon his report that the title appeared of record in good
shape, the claims were purchased at a price of about $14,000; that the
"~ Aspen Consolidated Mining Company was thereupon organized and
the title conveyed .to it; and the company has since expended about
$15,000 on these claims in trying to clear up the title and in other ways.
16 also appears that there exists in Aspen cousiderable bitterness of
feeling against the compauy, presumably due to-its efforts to perfect
its title against various and sundry conflicts. Spangler states that he
was unable on account of this feeling to obtain the attendance of wit-
nesses he otherwise could have gotten. Zall says that upon the ocea-
sion of oue of his visits at Aspen to have assessment work doue he
was advised to stay away from the claim or his life would be in danger.

It further appears that in-July, 1837, the then owuers of these and
the George and Vau Cleve placer claims, among whomn was the witness
George, acting for himself and two others, sold -and conveyed to the
D. and R. G. R. R. Company the right of way for its road-bed throngh
the claims for a consideration of $1,425 cash. '

From the evidence filed since appeal it appears that the entryman
‘Williams, on February 19, 1892, sold and counveyed to David R. C.
-Brown (the same Brown who was a wituess at the hearing) the easterly
forty acres of his entry, ¢ together with all the improvements upon said
land situate,” for the stated consideration of $110,000, and, on Ieb-
roary 23, 1892, said Brown conveyed said forty acres of land and
improvements to one Joel T. Vaile {for the consideration of one dollar;
that under a charter of the last mentioned date, but not recorded until
June 9, 1893, the Free Silver Mining Company was organized with a
stated capital of $5,000,000, with the said David R. C. Brown as its
President, one of its stated purposes being “ to acquire, sell, lease and
operate mines and mining properties bearing gold and silver” and other
metals, in the State of Colorado; that on July 1, 1893, said Brown and
Vaile by their joint deed conveyed said forty acres and improvements
to said Free Silver Mining Company for the consideration of one dollar,
and on the same date said company by its said President executed a
mortgage upon said forty acres and improvements, excepting a small
portion in conflict with the Emma Lode mining claim, to secure. its
bonds for a loan of $100,000 to be used in the purchase of machinery
and in the development of said land as mining property. It will be
remembered that the Cowenhoven Tunnel, of which Brunton is the Gen-
eral Manager, is situated on this forty acre tract; also that Williams
testified at the hearing that he was then interested in it, although it-
now appears that he had previously conveyed the property away. His
said deed to Brown was not recorded until June 7, 1893, after the
hearing had ended.
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It further appears that by deed of March 30, 1895, the Free Silver
Mining Company conveyed to the Smaggler Mining Company a portion
of said forty acres, probably about one-half thereof or less, for the con-
sideration of $25,000 cash, and the further sum of $50,000 to be paid
out of the returns from orves to be extracted therefrom; and that by
“contract of the same date, between said companies, it was agreed,
among other things, that the former company should speedily sink a
working shaft upon the premises to the depth of twelve hundred feet,
and that upon certain stated terms the latter company should have the
ase thereot in the development of its said purchase.

On June 24, 1893, counsel filed the affidavit of Williams, Brunton,
Hessong, MacFarlane and Atkinson, in substance reiterating their
views expressed as witnesses, relative to the character of the land, and
further stating that no assessment work was doue on the placer claims
for the years 1893 and 1894; and also the affidavit of Jaines M. Down-
ing to the effect that no notice in lieu of assessment work for those years
had been given. TFurther affidavits of Williams and Brown to the
effect that the former has no interest in either the Free Silver or
Smuggler mining companies were filed December 4, 1895. Later still .
the affidavits of said Williams and Brown to the effect that the actual
consideration of the deed of February 19,1892, was $20,000, instead of
$110,000, were filed; and also the further affidavits of Bruuton and
Brown, apparently in explanation of the various transactions of the
Free Silver and Smuggler mining companies relative to the said forty
acres of land and of the location of the Cowenhoven Tunnel thereon.
Brunton states in this his last affidavit that ¢ he is one of the original
projectors and owners of the Cowenhoven Tunnel,” although in his
testimony he denied being interested therein except as Greneral Manager.

Such is believed to be & fair resume of the evidence upon this brauch
-of the case. In view thereof I am unable to escape the conviction that
the land in controversy contains valuable mineral deposits such as the
aining statutes declare to be ¢ free and open to exploration and pur-
chase.” -There can be no question that gold has been. discovered on
. these claims, nor do I think there can be any reasonable doubt upon
the whole evidence that it exists in sufficient quantities to justify men
of ordinary prudence in the further expenditure of money and labor in
their development (Castle v. Womble, 19 L D., 455). Considerable
money and labor were expended by the original owners, who appear to
have been men of ordinary prudence, and much larger expenditures
have been made by the persons composing the Aspen company, who
appear to be business men of character and standing. All parties
admit that in placer mining the richest deposits are generally found at’
bed-rock; and in this case the heavy prepounderance of the evidence
points, in my judgment, irresistibly to the conclusion that the working
and development of these claims will disclose valuable deposits of min-
eral, and that in this respect the locations are such as are entitled to
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the protection guaranteed by the mineral laws. True, no active min-
ing operations have been carried on by the company siuce its purchase,
and much is attempted to be made of this fact. The record discloses,
however, that nearly the entire elaim is covered by couflicts, and
that, so to speak, almost every foot of the ground has been or is
being stubbornly contested. Under such circumstances it would seem’
impossible for the company to carry on active and expensive mining
operations until the conflicts have been adjusted. Active mining
~ operations are not essential in order to establish the mineral character
of land (Johns ». Marsh, 15 L, D., 196), and such a requirement under
the circumstances of this ease would be wholly unreasonable.

The good faith of Fowler, one of the original owners, has been
attacked, and, also, to some extent, that of the present owners. The
principal assaults have been made upon Fowler. His evidence, how-
ever, does not stand alone, but is abundantly supported by other wit-
nesses and completely sustained by the reports and field notes of two
deputy surveyors, as we have seen, based upon personal tests and
examinations. The claims were located at a time when Aspen was not
a town of any consequence, and they appear to closely follow the bed of .
the river. It seems unreasonable, therefore, that they eould have been
taken up for other than mining purposes.

There is no evidence to support the insinuations indulged in by some
of the witnesses—Brown especially—to the effect that the present owa-
ers purchased the claims with the view to obtaining the valuable
improvements thereon.

These charges and insinnations by Williams and Brown cannot have
much weight, in view of their testimony at the hearing that the whole
of the former’s entry is agricultural land and of no value at all for min-
cral purposes, while at the very time they were so testifying there was
in existence, but kept from the public records, the aforesaid deed of
February 19, 1892, conveying forty acres of the land at an enormouns
price to be used for mining purposes. Williams also testified at the
trial that he was then interested in the Cowenhoven Tunnel, not-
withstanding the existence at that time of his said deed conveying te
Brown the forty acres on which the Cowenhoven Tunuel is located,
“together with all improvements;” and on November 30, 1895, he made
an affidavit to be nsed in this case wherein hie says that since said con-
veyance he has had no interest whatever in said forty acres of land or
any part thereof. Brunton, another witness for Williams, to whose

" evidence considerable importance is sought to be attached, contradicts
“his own testimony relative to the Cowenhoven Tunnel, as we have seen,
by an affidavit recently filed under the changed condition of things.

Considerable evidence was introduced upon the question of the com-
pliance with the law by the mineral claimants in various and sundry
particulars, and’ especially in respect of the annual assessment work
required. That-question, however, is not material to the present con-
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troversy, inasmuch as it could not avail the agricultural entryman, even
if" it were shown that there was a failure in these respects. They are
matters, so far as this case is concerned, between the government and
the mineral claimants.

The evidence also discloses the existence of extensive improvements
upon these placer claims estimated by some of the witnesses to be of
great value. - But few of these improvements .are upon the land here
in controversy, and none of any material consequence is shown to have
existed- at the date the placer claims were located and the locations
recorded. They must be considered, therefore, as having been erected
with full notice of these locations, and their existence cannot affect the
question here.

A careful consideration of the whole record has produced the con-
viction that the land in eonflict between the placer claims and said
agricultural entry is mineralin character, and I must therefore so hold.
No other part of the Wllhams entry, however, is in controversy im
this case. :

The only remaining question to be determined is, whether the la,nd"
was known to be mineral at the date of Williams 8 entry. Here, as we
have seen, the burden is on the protesting company.

The ev1dence on this point is that mineral was dlscovered in the
placer claims, and- they were located and their boundaries surveyed
- and marked on the ground and the locations recorded in 1883. The
field notes ot Deputy Mineral Surveyor Marks show that his subse-
quent survey of the claims (1890-91) was based upon and is identical

with the original locations.: : .

Among the original locators were Lux and George, two of the
detendant’s witnesses. - Of his other witnesses ‘Herrick says he is
acquainted with the river bed along where ““these placers were staked’
out,” and he thinks he first heard of the claims in 1883. McClure says
he heard so much talk about them in 1883 that he went and prospected’
them forhis own satisfaction. Atkinson says he heard in 1883 of gold - -
being discovered in the claims, and “saw them working there.” Wil-
liams himself says he heard of some work being done on the placer
claims in 1883 or 1884, and “seen them do some work there at that
time.” Other witnesses testify as to the known existence of the claims
in 1883 and 1884, and also as to gold having been discovered in them.

As against this showing nothing is presented by the record except
‘the evidence denying the mineral character of the land, which, of
“course, involves a denial that it could have been known mineral land.

In the case of Noyes ». Mantle (127 U. 8., 354) it was held by the
supreme courf that:

‘Where a location of a vein or lode haﬂ been made under the law, and its bound-
aries have been specifically marked on the surface so as to he readily traced, and
notice of the location is recorded in the usual books of Tecord within the dlstuct ‘
we think it may safely be said that the veéin or lode is known to exist, although
" personal knowledge of the fact may not be possessed by the applicant for a patent.
1814—voL 23—4
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R The information which the law requires the locator to give to the public
- must be deemed snfficient to acquaint the applicant with the existence of the vein
or lode.

While the court in that case had under consideration the location of
a lode or vein, there caw De no question that the language used is
equally applicable to placer locations. The decision of the court is
therefore directly in point, and would seem to be a controlling authority.
Independently thereof, however, I am persuaded by the facts of this
case that Williams knew at the date of his amended filing, as well as
at the date of his entry, of the existence of the placer locations, and
that the land embraced thereby was claimed as mineral land; and that
many other people in and-around Aspen knew the land to be mineral.
I am constrained to hold, therefore, thatat that date ‘the area embraced
by the conflict here presented was known mineral land, and in view
thereof the entry of Williams must to that extent be canceled. It is
not . intended, however, to express any opinion as to the character of
the land covered by said entry outside the said conflict. That question
is not involved in this controversy. '
_ Under date of October 21, 1895, an opinion was handed down in this
case embodying conclusions in somé respects different from those
herein set forth, but was subsequently recalled for further consideration.
That opinion is now hereby revoked, and the case will be finally adju-
dicated npon the prineiples announced in this opinion.

NOTICE OF SETTLEMENT CLAIM—PRIORITY OF SE’ITLEMEL"‘T.
PERRY ET AL. v. HASKINS.

The notice of a claim given by settlement is confined to the technieal quarter section
on which the settlement is made. )

A contestant alleging priority of settlement, as against the right of a record entry--
man, is not entitled to a favorable judgment, if the fact as alleged is not estab-
lished by some preponderance of the testimony.

Secretary y Smith to the Commissioner of the General Land Office, July
(W. A. L) 7, 1896, . N (SR N VV)

" George F. Haskins made homestead entry No. 11, for lots 2 and 3.
and the SW. } of the NE. 1 and the SE. 1 of the NW, % of section 15,
T.29 N, R. 12 W., Alva, Oklahoma, on September 18, 1895

" On September 26 1893, Ezra Perry filed affidavit ot contest agaanst
said ently, allegmg prior settlement as to lot 2 and the SW. 4 of the
NE. 4 of said section; also that said entry was freudulent by Teason.
of Haskins having entered the Cherokee Outlet in violation of the
President’s proclamation. »

On September 30, 1893, Hattie M Dav1s filed an affidavit of contest
against said. entry, allegmg that she was the first settler; also that.
Haskins was not a qualified homesteader.
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A hearing was ordered between the parties for June 13, 1894, at
which time the-parties appeared and submitted testimony.

On January 7, 1895, the local officers rendered their decision, in
which they recommended that Haskins’ entry be -held subject to the
prior right of Ezra Perry as to lot 2 and the SW. } of the NE. } and:
the contest of Hattie M. Davis be dismissed.

‘From this deécision Haskins and Miss Davis appealed. On June lo,
1895, your office passed upon tbe several grounds presented by said
appeals, and affirmed the decision of the local officers as between Has-
kins and Perry, but modified their decision as between Haskins and
Miss Davis, by directing that they be allowed to divide lot 3, and the.
SW. £ of the NE. } equitably between them, and that falhng to agree
upon such dlv1s10n, it be sold to the highest bidder. ‘

From this decision Haskins and Miss Davis have appealed to the:
. Department.

The most important questions presented by the appeals are, first, as.

to the qualifications of Haskins and Perry as settlers, and, second, as
to who made settlement first as between Haskins and Miss Davis.
" Your office found that the charge of disqualification was not sus-
tained against either Perry or Haskins, and that finding is approved.
As neither Haskins nor Miss Davis made settlement on the NE, %, and:
Perry did settle on it before Haskins made homestead entry, since he
is found to be a qualified settler, bis right to lot 2 and the SW. % of the
NE. 2 would seem to be settled. The settlement of Haskins and Davis:
being upon the NW. 1 was no notice to Perry that they, or either of
them, claimed anything on the NE. £, and did not therefore operate as
an appropriation of the NE. 4. -1t is a well-established doctrine, that
actual settlement upon and possession of any subdivision of a quarter-
section will constructively extend to and embrace all of its subdivi-
sions, but will not extend beyond them. Iooler ». Johnson (13 L. D,,
134). The date of Haskins’ entry, therefore, fixes the date of his claim
to the NE. 4, and as Perry’s settlement upon it preceded the entry,
this part of the entry must fall. ‘

‘The evidence shows that Haskins and Miss Davis made their respec-
tive settlements on September 16, 1893, and near the same time, upon
fractional NW. 4 of Sec.15. On September 18, 1893, Haskins made

. homestead entry No. 11, which embraces both the fractional NI £ and
the fractional NW. 1 of said section. Haskins followed his settlement
and entry promptly by improvements and, the establishment of resi-
dence, and the wain question remaining to be determined, is whether
or not Miss Davis has made good the allegation in her affidavit of con-
test, that she was the first settler upon the land. The entry must -
either stand or fall. If the proof shows that Miss Davis preceded Has-
kins'in reaching the land and performing the first acts of settlement
upon it, as she alleges is true, then the entry must fall, but if the proof
fails to show that, then the entry must stand. The local officers express
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the opinion that she has failed to show by a preponderance of the evi-
dence that her settlement was prlor to that of Haskins. On this sub-
ject your office says: ‘
Davis and Haskins both rely on thei'r acts of settlement. The evidence shows
that they were on the line, separated from each other by the fence enclosing the
booth, one of them at the SE. and the other at the SW. corner of said enclosure;

that at the signal given Haskins took one step and commenced. to dig a hole and
Miss Davis stuck a stake.

Your office finds that the testimony is conflicting, but that Miss Davis

does not show by a-clear preponderance thereof, that she performed the
- first act of settlement, but that the acts were simultaneously performed .
by her and Haskins.

It is to be borne in mind that the allegfmon of Miss Davis is that her
settlement was prior to that of Haskins, and not that it was made at
the same time. Her undertaking was to show that it was prior. . If
she had only alleged simultaneous settlement, her affidavit would have
stated no cause of action as against the eutry, and would have been
demurrable. Having alleged priority of settlement, she must show by
some preponderance of the testimony, that her settlement was prior, or
her case fails, and the entry must stand. That she has failed to do
this, is the conclusion reached by the local officers and your office, and
that conclusion is concurred in here.

The other questions presented by the assignment of errors do not
affect the merits of the case, and need not be considered.

Your office decision is affirmed, as far as the same relates to Perry’s
contest, and reversed as to the contest of Miss Davis, which is dis-

- missed, and Haskins’ entry held intact as to the fractional NW. £ of
section 15, T. 29 N., R. 12 W,

HOMESTEAD ENTRY-MARRIED WOMAN—WIDOW.
MARTHA B, WHITE.

Where a single woman makes a homestead entry and thereafter marries a man who
has a similar claim, and the husband dies, the widow is entitled to submit proof -
under the claim of her deceased husband, and also maintaiv her own claim; by

compliance with the law in the matter of residence, if no adverse right attached
thereto during the time her legal residence was on the land covered by her hus-
band’s entry.

Secretary Smith to the Commissionmer of the General Land Office, July
(W. A. L) -7, 1896. ’ (W. A.E)

On October 27,1890, Martha K, Church made homestead entry, No.
6584, for the NI,  of the NW. £, the N. § of the NE. 1, and the SE. %
of the NE. 1 of Sec. 14, T. 12 3., R. 62' W, Pueblo, Colorado, land distriet;
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and on December 6, of the same year, Richard H. White made home.

 stead entry No. 6662, for the E. § of the SE. % of See. 2, and the N. § of

the NLE. L of Sec.11, T 12 8., R. 62 W,, same land dlbtl‘lbt

‘December 31, 1890 said ’Wartha E Churel and Richard H. White
were married, and hved together as husband and wife untﬂ the time of
his death, whlch occurred J uly 3, 1891.

Septembel 10, 1894, Mrs. White submitted hlnl proof on her deceased
husband’s entry

March 12, 1895, your-office approved said enfry for patent and at the
same time hela Mrs. White’s entry for cancellation, assigning as reason
for this action, that: _

It appears from the récord in these two cases that Mr. and Mrs. White intended
to maintain separate residences at the same time, so that by virtue of such residence
they could perfect titie to the lands covered by their respective entries. This can’
not be done. See cases of Hattie E. Walker, 15 L. D., 377; and Jane Mann, 18
L.D., 116.

Mrs. White’s chpeaul brings the case before the Department.

The testimony and affidavits submitted show that from the date of
their marriage to June 6, 1891, Mr. and Mrs. White resided upon her
claim; that on the latter named date they moved on t6 his claim, where
they resided until July 3, 1891, when he died; and that shortly after
the death of her husband Mrs. White moved back to her own claim,
where she has since resided.

“A huosband and wife, while they live together as such, can have but
one residence, and the homc of the wife is p1esumpt1vely with her hus-
band.” Bullard ». Sullivan, 11 L. D., 22. From June 6, 1891, to the
date of the death of Richard H. White, 1 Mrs. White’s Iegal 1eSLdeuce
was with her husband on his claim and she stood in the position of
having abandoned her own claim. After his death she was under no
legal obligation to continue-her residence on his claim in order to per-
fect title thereto. Tauer v. Heirs of Walter A. Mann, 4 L. D., 433
She might reside where she pleased. She chose, as shown by the tes-

" timony, to renew her residence upon her own claim. :

In the case of Dillivan ». Snyder, 5 L. D., 184, it was held that a
widow may make in her own right a homesfead entry, though at such
time holding land covered by the homestead entry of her deceased
husband upon which final proof has not been made.

No adverse right had attached to Mrs, White’s claim during- her
temporary abandonment of residence thereon and she still had time,
after her return, to comply with the legal requirements in regard to
residence. I am consequently of the opinion that your office decision
holding her entry for cancellation was erroneous., Departmental deci-
‘sion of June 13, 1896, (not yet promulgated) is revoked and set aside.
Your office decision is reversed, and. Mrs. White’s ‘entry will remain
intact, subject to compliance on her part with law.
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. RE-INSTATENIENT—INTERWN"iNG ENTRY—COMPLIANCE WITH LAW.

UNITED STATES ¢. DAYTON. .

‘An entry inadvertently canceled on the report of a special agent, pending the appli-

: cation of the entryman for a hearing, should be reinstated, with due opportunity
given for the entryman and intervening claimants to be heard. .

A tiber culture entryman cannot be required to show compliance with the law
after his entry is vanceled, and while the land is covered by the intervening
entry of another.

A timber culture entry will not be canceled for failure to secure satlsﬂwtmy results
whe e good faith on the part of the entryman is manifest.

Secretary Swmith. to the Commissioner of the General Land Office, July

(W. A. L) 7, 1896. - (C. W. P.)

- 1 have considered the case of the United States against Lyman C.
PDayton, involving his tiinber culture entry, No. 5259, of the SKE. % of
Sec. 2, T. 122 N, R. 64 W., Watertown land district, South Dakota.

The entry was made Mareh 10, 1882.

Upon a report of a special agent, ‘“that five acres had been broken
late in the fall of 1882, and seven acres late in the fall of 1883, some
sod plowed under in the fall of 1884, and since then nothing done
except a little pretended cultivation un’ml July, 1886, when seven acres
were plowed, but not planted or cultivated. The balance of the tract
said to have been broken is now a mass of weeds and grass. Not two
hundred live trees on the land. Entire want of good faith shown by

_claimant,” the entry was held for cancellation by your office on June
22, 1887,

Owing to the application of Dayton for a hearing being mislaid in
the local office, the entry was erroneously canceled on March 12, 1889,
‘On March 18, following, J. H. Haoser made timber culture entry of
the land. Afterwards Dayton’s application for a hearing having been
found, a hearing was ordered by your office on August 18, 1891, “with
the view of reinstating Daytow’s entry, if found, in all 1espects, valid,
and in the event of such finding, to cancel that of Hauser.”. On Aprll
15, 1893, the register and receiver rendered a decision adverse to Day-
ton, and recommending that Dayton’s entry should not be reinstated,
and that Hauser’s entry should remain intact. Dayton appealed.
Your office reversed the judgment of the local officers, reinstated Day-
fon’s entry, and held Hauser’s entry for cancellation.

Hauser has a;l')pealed to the Department. I agree with your office
decision, that the cancellation of Dayton’s entry being illegal, it should

" have been reinstated, a hearing ordered on the special agent’s report,

and Hauser required to show .cause why his entry should not be can-

celed. William E. McIntyre (6 L. D., 503); Fleetwood Lode, (12 L. D.,

604); Southern Pacific R. R. Co, ». Stillman, (14 L. D., 111).

But this error was in effect cured by the hearing which was had

pursuant to your office order of August 18, 1891, and the parties in

interest have therefore had their day in eourt.
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Testlmony was taken on both sides, and shows that during the first
year (1882) five to seven acres of land were broken; that the next year
(1883) seven more acres were broken in the early summer, and the land
broken in the preceding year harrowed and sowed to oats; that in 1884
the land was re-plowed and planted to tree seeds of elder and ash;
that in 1885 the land was plowed and seven acres planted to tree seeds;
that in 1886 trees only came up on about three acres, which were culti- -
vated by claimant, and nine acres plowed and planted to seed; that in
1887, the trees planted in 1886 came up and were cultivated during the
spring; but died during the summer; that the land was cultivated and
nine acres plowed back and planted: to tree seeds; that in 1888, not a
great many of the seeds planted in 1887 came up, but that the trees
growing were cultivated, and the rest of the land, about nine acres,
plowed back, and about three acres planted to tree seeds.

On March 12, 1839, Dayton’s entry was canceled, and on March 18,
following, Hauser was allowed to make entry of the land, which con-
ferred upon him the right of possession (Sunmb et al. v. Busse, 14 L.
D., 429). After that Dayton was not required to cultivate the land, and
it is not necessary to inquire whether anything was done by him upon
the land or not.-

* Asis usual in cases of this character the evidence as to the condition
of thie ground, the cultivation of the trees and the growth of weeds is
conflicting, but, in my judgment, the government failed to show by a
preponderance of the evidence subwmitted, that the claimant had not
acted in good faith, or that he had not planted and re-planted the land,
and endeavored to promote the growtli of trees. Owing to his absence
from the land, his ill health and bad judgment in planting, he appears

not to have obtained as good results as some of his neighbors, but Lam . -

of opinion that what he did manifested good faith—a bone fide effort to
~ comply with the law, which is held in the recent decisions of the Depart-

ment to excuse a failure to comply with the letter of the law. (Taylor
v, Jordan, 18 L. D., 471; Greenongh ». Wells, 19 L. D., 172.) Conse-
quently I am of Opmxon that your judgment, reversing the register and
receiver, is correct. The decision appealed from is therefore affirmed.

HOMESTEAD CONTEST-DEATH OF ENTRYMAN—AMENDMENT.
GAUNT v. RUTLEDGE ET ATL.

In a contest against the entry of a deceased homesteader the heirs shonld be made
party thereto, but, if they are not so included in snch proeceeding, and the.
Commissioner thereafter remands the case with leave to amend, such right of
amendment so allowed, is not defeated Ly a subsequent mtervemnn contest.

' Sec,etam Smith to the C’ommzeswner of the General Land Office, Jul Y
7, 1896. () L MeGs)

. On A1n11 10, 1890 John C. Stewmt que homestead entry for lots 4
and 5 of Sec. 1‘) T. 12N R.5W,, I. M. Oklahoma land district, O. T.
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It is shown that he resided upon said traet until his death, which
occurred: on January 26, 1891. He was about seventy years of age.
So far as known he left no widow nor descendants. Whether he died
testate or intestate does not appear.

After his death one Rebecca A. McKeurley claimed to be his mece,
only heir at law and devisee.

On June 23, 1891, Sarah R. Rutledge bought from said Rebecca A.
McKeurley her relinquishment to the United States of all her right
title, and interest, in and to the land embraced in the entry of said
Stewart, deceased, paying therefor a tract of land in Kansas, valued
at $700 or $800. The next day (June 24, 1891), said relinquishment
was filed in the local office, Stewart’s entry was canceled, and Sarah
R. Rutledge was allowed to make homestead entry of the land.

The relinquishment was transmitted to your office, which, by letter
of August 3, 1891, refused to accept it, because no satisfactory evi-
dence was submmted to show her right under’ the law to the land in
~question, and directed the local officers as follows:

You will therefore veinstate said entry on your records, advise all parties in inter-
est of the action taken, and at the same time notify McKeurley that before her right
to relinguish said entry can be recognized by this office, it will be necessary for her

to produce evidence, under the seal of the proper cotirt, showing that she is either
devisee or only heir of .said Stewart.

On October 6, 1892, Mrs. Rutledge ﬁled her affidavit of contest
against Stewart’s homestead entry, alleging that he had
‘wholly abandoned the tract, and changed his residence therefrom for more than one
year since making said entry, . . . . and that said abandonment now exists,

[and] that said tract is not settled upon and cultivated by said party as required by -
law.

The local officers accepted said contest afﬁdavit, and fixed the date
of hearing for December 1, 1892, At that date no one appeared for
Stewart or his heirs. An er parte hearing was had, at which Mrs,
Rutledge and one other witness testified to abandonment as alleged,
adding that tothe best of their knowled ge and information said Stewart
was dead and had no living heirs. The local officers thereapon found
that abandonment existed as charged.

Notice of the decision was served upon defendant by registered let-
ter, mailed to his last known address; but was returned: to the-local
office uncalled for. The local officers thereupon transmitted a report
of their pr oceedmgs to your office.

Ou March 14, 1893, your office notified the local officers that their pro-
eeedings in the case had been irregular and improper in-entertaining a
" contest against a dead man; and returned the 1ecord to them with
instructions concluding as fo]lowq

The papers in the case are herewith returned, with leave to said Rutledge to file’
a new and amended affidavit against said homestead entry, making the heirs of the
entrymen, inclnding said Rebecca A. McKeurley, parties defendant, and proceed to
a hearing, after due service of notice. In case no defense is interposed upon proper
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service of notice, the testimony héretofore presented may be presented in eviden ce,
upon which you will render your decision and give the usual niotice thereof, and in
due time Teport to this office. '

On April 6, 1893, Mrs. Rutledge filed a new affidavit of contest agamst
the en’cry,_allegmfJP that Mr. Stewart died prlor to February 24, 1891;
that neither Rebecca A. McKeurley nor any other heirs of said Stewart
had resided upon or cultivated the land since his death, and that she,
the. said McKeurley, and the said heirs, had Wholly abandoned the
land for more than one year.

On that same day (April 6, 1893), but an hour or two-earlier, oné
William H. Gaunt filed affi da\'lt of contest against Stewart’s entry, alleg-
ing that Stewart had died.in the year 1891; that his heirs, if any, were
unknown; that they had for more than six months wholly abandoned
the land; and praying that he be permitted to prove said allegations, -

On April 21, 1893, the local officers made an order allowing Gaunt to
make service of notice of hearing by publication, making Mrs. Rutledge
a party defendant; and May 31, 1893, was fixed as the date of hearing.

On the same day, April 21, 1893, counsel for Mrs. Rutledge filed a
motion, praying that a notice of hearing of her original econtest, filed
Qctober 6, 1892, be issued; that said contest be considered prior and
superior to that of Gaunt, filed April 6,1893; and that G-aunt’s contest
be suspended until after the final termination of her contest.

This motion the loeal officers overruled, and ordered that all parties
claiming any interest in'said homestead entry be made parties.

On the day fixed for the hearing in Gaunt’s contest (May 31, 1893,
supra), both Gaunt and Mrs. Rutledge appeared by their attorneys.
Neither Mrs, McKeurley nor any other heirs of Stewart appeared, and
their defanlt:-was entered.. Testimony was takenin support of Gaunt’s
contest affidavit.

It appearing that Mrs. Rutlgd ge had not made service as directed in
your office letter of March 14, 1893 (suprae) her- contest was continued
until August 15, 1893. On tha-t day she appeared with her attorneys,
and renewed her motion that lher contest be considered prior and
superior to Gaunt’s; and to suspend further action on Gaunt’s contest
until the termination of her own.. This tiine the local officers sustained
said motion. . Thereupon Mrs. Rutledge’s contest was proceeded with
and closed, and decision rendered by the local officers in ber favor,
From this a(,tlon and decision Gaunt appealed to your office, contend-
ing that Mrs. Rutledge ought not to have been allowed to amend her
contest against a deceased entryman in the face of his mtelvenmg
adverse right.

Your office declslon of January 11, 1894, affirmed fthat of the local
officers.

- Thereupon Gaunt appeals to the Department.

Tt is to be observed that Mrs. Rutledge’s original contest against
Stewart’s entry was accepted by the local officers. If there was any
error in proceeding to a hearing on her first contest affidavit, it was the .
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fault of the officers of the government in misleading her by such accept-
ance. If they had rejected it, and so notified her, a very different ques-
tion might have arisen. Again, your office, upon receiving the record,
returned it; giving her permission to file an amehded affidavit which
she did- within a reasonable period. The manifest trend of depart-
mental decisions is, to allow amendments, even in the face of an inter-
yvening claim, unless they introduce a substantially new ground of
contest, or otherwise differ essentially from the original affidavit, so as
to prejudice the right of the intervening claimant. In the case at
bar, on the contrary, if Mrs. Rutledge were inhibited from amending
her original affidavit, it would be greatly to her prejudice and loss,
she having previously farnished all the proof necessary to show aban-
donment and to secure the cancellation of Stewart’s entry, while the
intervening claimant had done nothing whatever.

In the ease of Wallace ». Woodruff (19 L. D., 309, syllabus), the De-
partment held:

* The amendment of an affidavitof contest relates back to the original, and excludes
intervening contests, where the said amendment does not introduce a new ground of
contest, but merely makes more specific and definite the original charge.

Still more completely on all-fours with the case at bar was that of
Norton ». Thorson et al. (10 L. D., 261), in which the departmental de-
cision is correctly summed up by the syllabus as follows:

The death of the entryman prior to the initiation of contest being shown, . . . .
the contestant should Le required to make such heirs parties defendant, by amend-
ment of the charge and due service of notice. The right of the contestant to thus

amend on suggestion of .the entrvmfmq death is not defeated Ly an 1nte1ven1n0*
‘contest.

The decision of your office was correct, and is hereby affirmed.

RAILROAD GRANT-_INDEMNITY WITHDPRAWAL—CONFLICTING GRANTS—
FORFEITURE.

ToBIN ET AL. ». TRIPP.

The status of lands withdrawn by executive order for indemnity purposes under the -
grant of 1856, for the benefit of the Omaha company, and afterwards falling
within the primary limits of the grant of 1864, to the Wisconsin Central, was .
changed by operation of the latter grant, and definite location thereunder,
from lands reserved by executive order for indemnity purposes, to granted
lands, and, on the failure of the latier company to construct its road opposite
said lands, the grant therefor was forfeited, and the title to the lands embraced
‘therein restored to the United States; and by the terms of the act of forfeiture
said lands were made subject to settlement after the passage thereof.

Sem*etow y Smith to the Commissioner of the Genea al Land Office, July
7, 1896. ' (F. W, O)

With your office letter of May 16, 1896, was forwarded a motion for.
review of departmental decision of‘ Md.rch 27, 1896, in the case of
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Thomas Tobin and Claud Goff ». Winfield Tripp, involving the SH,
of Sec. 21, T. 48 N., R. 8 W., Ashland land district, Wisconsin.

‘With your office lettex of May 22, 1896, was also forwarded a motion
for review of said decision, filed on beha,lf of Robert W, Parsons,
interveunor; also a.letter from Claund Goff in which he asks for a
“review or re-hearing of said decision.” o '

As stated in the previous opinion in this case this tract is within
the fifteen-mile indemnity limits of the grant made by the act of June
3, 1856, to aid in the construction of the Baylield Branch of the Chi--
cago, St. Paul, Minneapolis and Omaha Railroad, and is also within
the ten-mile primary limits of the grant made by the act of May 5,.
18064, to aid in the construction of the Wisconsin Central Railroad.

At the time of the adjustment of the Omaha grant it was held that
the reservation for indemnity purposes on account of that grant was.
sufficient to defeat the attachment of rights under the grant of May 5,
1864, for the Wisconsin Central Railroad, and this tract, with others,
not bemn needed in the satisfaction of the Omaha grant, was order ed
restored to entry on November 2, 1891,

Under the terms of this order of restoration acts performed prior to
the day set for the opening were Leld to be 111eftectual as the 1n1t1at10n.
of a settlement right.

By the decision of the Supreme Court in the case of the WLSCODSH]
Central Railroad Company ». Forsythe (159 U. 8., 406) the previous
construction of this Department, as to the effect .of the indemuity

. reservation under the act of 1856 upon the grant made by the act of
1864 for the Wiscousin Central Railroad, was reversed; and following -
the interpretation of the acts of 1856 and 1864, made by the court, it
was -held, that the land in question was a part of that granted to aid
in the construction of the Wisconsin Central Railroad, and as it was
opposite the unconstructed part of that road it was further held, that
it was restored to the public domain by operation of the forfeiture
declared in the act of Congress approved September 29, 1390, commonly
known as the general forfeiture act.

Uunder the provisions of the act of 1890 settlement rights were pro-
tected, and in the decision under review, as it was shown that Tripp
was the prior settler and elaimant for this land, he was accorded the
right of entry under his application, which was presented on November
2, 1891. _

In said decision 1(3 was stated that:

Your office decision further held that Tobiw’s settlement made upon the S. 4 of the
N'W. 1 did not protect him in any elaim to any part of the SE. %, the tract here im
quesf.on .+ . . Tobin failed t6 appeal from your office decision, so he is not a.
party to the present controversy.

In his motion Tobin alleges that an appeal was duly filed, and upon
inquiry at your office it is learned that such is a faet. Said appeal
bears date of having been filed in the local office on March 14, 1893,
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within time. It was not forwarded, however, to this Department, with
the record made, but appears to have been in some way mislaid. Its
consideration, however, will not alter the judgment previously rendered
in favor of Tripp, for the reason that Tobin does not claim to have set-
tled upon the land until after midnight of the day preceding the open-
ing, namely, November 2, 1891, while Tripp was shown to have settled
upon the land in 1890. '

Goff’s request for a review or re-hearing presents nothing in support
“thereof and is accordingly denied. k

The motion filed on behalf of Robert W. Parsons, intervenor, does
not disclose the nature of his interest in the traet, otherwise than, in
concluding, said motion states:

We therefore, for these reasons, respectfully move review and reconsideration of

your decision of March 27, 1896; the rejection of the pending applications to enter,
and the allowance.of the application of Robert W. Parsons.

In forwarding the papers you fail to make any reference to Parsons’
connection with this case, but it is presumed from the above statement
that Parsons has applied to make entry of the land involved. His
motion might be denied for the reason that he is not a proper party to
the controversy which was before the matter of consideration by this
Department, but as this case was the first in which the decision of the
. court in the case of the Wisconsin Central R. R.Co. ». Forsythe (supra)
was applied, as affecting the status of settlers, and as the motion raises
a question as to the correctness of the application made in said deci-
_ sion, whieh affects many other tracts having a similar status, I have.

considered the grounds of error set forth in the motion. In effect the
motion urges that the withdrawal made in 1856, of these lands, for
“indemnity purposes, continued in full force until the restoration ordered
on November 2, 1891. With this position I am unable to agree, for, as
the grant made by the act of May 5, 1864, was a present grant, acquir-
ing precision by the definite location of the Wiscousin Central Railroad, .
‘the status of the lands, which were before reserved lands for indemnity
purposes to satisfy the Omaba grant, was changed to granted lands,
the title to which passed by the definite location of the Wisconsin Cén-
tral Railroad, and upon the failure of the Wisconsin Central Railroad
Company to construct its road opposite this land, it was necessary,
either by judicial proceeding or an act of Congress, to forfeit said
grant and restore title to the United States. To hold that, after the
grant of 1864, these lands yet remained reserved under the act of 1856,
would be to hold, in effect, that the indemnity reservation under the
act of 1856, resting entirely upon executive action, could mnot- be
annulled by Congress, for its action in making other disposition of the
land must be construed as nullifying such previous reservation. That
such was the effect of the act of 1864, I have no'doubt, as it would be
inconsistent to hold that the same lands were granted to one company
and yet remained reserved to satisfy the grant for another company.



DECISIONS RELATING - TO THE ‘PUBLIC LANDS. 61

It is further urged that, whether reserved under the act of 1856 or
1864, the reservation continued-until the lands were restored on Novem- -
ber 2 1891,

Thls position is equally untenable, for, in view of the plain terms of
the act of September 29, 1890, recognizing the rights of settlers on the
lands forfeited by said act, while it might be possible to hold that they
were not formally opéned to entry until notice had been given by the
Land Department, which I do not mean to hold in this case, yet there’
can be no doubt but that after the passage of said act all lands restored
to the public domain thereby were at once subject to settlement.

For the reasons herein given the several motions are denied.

REPAYMENT—DESERT LAND ENTRY.
SiMEON D, WYATT,

A desert land eﬁtry made in good faith under the general act of 1877 by one who has’
theretofore had the benefit of the special act of 1875, is an entry ‘‘erroneously
allowed,” and repayment of the money paid thereon may be properly allowed.

Secretary Smith to the Commissioner of the General Land Office, July
7,1896. (G. C. R.)

Simeon D. Wyatt has appealed. from your office decision of January
19, 1895, rejecting his application for repayment of purchase money
paid on desert land entry, No. 428, made January 16, 1890, (final cer-
tificate No. 164,) for the S. 4 of the NE. 1; the S. § of the NW. 1, and"

“the 8. § of Sec. 20; and the N.  of the NE. £, the N. § of the NW. %,
Sec. 29, T. 20 N., B. 14 E., M. D. M., Susanville, California. '

Said entry was canceled because the entryman had exhausted his
" rights by previously filing his declaration to make entry of the S. & of
the NE. 4, the 8. £ of the NW, L and the S. %, Sec. 29, T. 29 N,, R. 14
E., under Lassen county act of March 3, 1875 (18 Stat., 99). '

Your office declined to recommend said application for repayment,:
because there was evidence of mala fides on Wyatt’s part, in that he
either swore falsely or concealed the facts of his prior entry when he
applied to make the entry in question, also 'when he submitted his final .
proot thereon.

Appellant ingists that there is nothing in the record which justifies -
the finding that he concealed the facts of his former entry, or that he
made any false statements in his final proof.

It appears that Wyatt was allowed to make the entry in quebtlon,'
which is under the act of March 3, 1877 (19 Stat. 377), after he had

-made a desert land entry for four hundred and eighty acres under the
Lassen county act of Mareh 3, 1875, supra. He undoubtedly made an
erroneous statement when he applied to make his second entry, for he-
"then swore that he had ¢“made no other declaration for desert lands.”
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This statement, however, is in the printed form (4—=274) for desert land
applications, and may not have been an intentional deception.

In the appeal to this Department from the action of your office hold-.
ing for cancellation his second desert entry, it was then insisted that
a desert entry under the Lassen county act (supra) did not debar the
entryman from making a second entry under the more general law of
-1877; and in the motion for review of departmental decision, sustain-
ing the action of your office, it was alleged that one and the same per-
son had been allowed to make entries under the acts of 1875 and 1877,

In the decision on this motion (19 L. D., 247), it is said:

In a number of cases two such entries by the same person or by the same name,
-one undér each act, were discovered; but final certificate having issued, and more

* than two years having elapsed, the entries went to patent under the confirmatory
provisions of the act of March 3, 1891 (26 Stat., 1095).

Accompanying this motion are two affidavits, one made by W. P.
Hall, the present receiver and from 1884 to 1888 the register of the
office; one made by A. I'. Dixon, also register on November 1, 1890,

Receiver Hall states in his affidavit that he is well acquainted with
Wyatt, who made the desert entries in question; that on the day
(November 1, 1890,) upon which he submitted his final proof under the
Lassen county act for four hundred and eighty acres in sec. 29, he also
made desert entry for the six hundred and forty acres under the act of
1877 (supra); that affiant then informed said Wyatt that
he had a legal right to make both entries, ahd that the nsagesof the Department
sanctioned entries under both acts; that there was no attempt whatever on the part
of Wyatt to conceal the fact that he was seeking to gain title to land vnder both of
said aets; (that it was the) open, notorious and uniform practice of the land office
at Susanville to allow entries and filings to be made by one and the same person
under both of said acts during all the time that affiant was register as aforesaid,
and that the propriety of said practice was never questioned by the General Land
Office, so far as affiant has any knowledge, until said entry, No. 428, final certificate
164, of 8. D. Wyatt was held for cancellation, ete.

Exoregister Dixon makes substantially the same statements in his
affidavit. _ : .

While these two officers were in error as to their interpretation of
the law, it may be stated that they are not in error as to the practice
of their office in allowing an entry to one and the same person under
beth acts. ‘

From these considerations it is clear that Wyatt could have no pur-
pose in concealing the fact of his having made a desert entry under the
act of 1875, when on July 16, 1890, he made desert entry for the land
in question under the act of 1877; and his unfortunate statement in
his application, wherein, in the printed part, he stated that he had
made no other deeclaration for desert lands, deceived no one—on the
contrary, the officers who allowed the entry were in full possession of
all the facts, and assured him of his legal right to malke the second
entry. ' ' '



DECISIONS RELATING TO THE PUBLIC LANDS. 63

. To all intents and purposes the entry in question ¢“was erroneously
- allowed” within the meaning of the act of June 16, 1880 (21 Stat., 287).
And it may be fairly said that the erroneous eutry was in no sense the.
fault of the entryman, but resulted from an erroneous interpretation of
the desert land laws on the part of the local officers, without whose
advice and instruction the entry would never have been made.

The application for repayment will therefore be allowed.

~The decision appealed from is accordingly reversed.

OKLAHOMA LANDS—SECOND HO:.VIESTEAD—SETTLEMENT RIGHT.
HEISKELL v. MCDOWELL.

Presence within the territory, after the act authorizing the President to open the
same to settlement, but prior to the proclamation issued thereunder, will not’
operate to disqualify the settler, if he was not then within said territory for the
purpose of selecting lands, and by his preseuce therein secured no advantage
over other settlers. )

If oné in good faith, elaiming the right to make a second homestead entry, settles
upon land subject to entry, and applies for the restoration of his homestead
right, and permission to enter the land so settled upon, and is aijudged- to be
entitled to make such entry, such judgment validates his acts of settlement,
and removes firom them the presumption of invalidity.

Secretary Smith to the Commissioner of the General Land Office, Jul.y‘
(W. A. L) - 7, 1896. (C.J. W.).

It appears from the record that the plaintiff, Felix Heiskell, made
homestead entry for the I&. § NW. % of seetion 21, T.13 N., R. 7 W., on "
April 10, 1890, which was cancelled by relinquishment May 7, 1891.
On December 7, 1892, the local officers denied the application of Heis-
kell, made April 25, 1892, for restoration of homestead right, and - for
re-instatement and permission to file his homestead entry for the land
‘in dispute, the B.$ N'W. 1 and lots 1 and 2, Sec. 30, T. 18 N R.8W,,
Kingfisher land district, Oklahoma.

The defendant, McDowell, on April 30, 18J2 made applieation to
enter said' tract, which apphcatlon was 1eJected on account of the
prior one of Heiskell, and also upon the ground that McDowell was
disqualified by reason of his being in the Cheyenne and Arapahoe
country prior to the opening of the land to settlement. REach of the
parties appealed from the decision of the local officers in rejecting his
application.” Your office,—passing upon the question presented by
the appeal,—rejected the claim of Helskell to make entry of the t1act
in-guestion.

From this decision Heiskell appealed to the Department.. The case:
was considered here on ‘April 4, 1893, and it was remanded for further
hearing, and specifically to determine, 1st. Is Heiskell disqualified from
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making entry for the tract described in his second application? This
may be found to depend upon whether the local officers rejected his
second application for leave of absence, and if they did so, whether
they acted properly in so doing. 2d. If it should be determined that
he can be permitted to make a second homestead entry, was he or
MeceDowell the prior settler on the land now claimed by both? 3d. Is
McDowell, because of his entry in Kansas in' 1885, disqualified from
making anolher homestead entry? 4th. Did either Helskell or McDow-
ell enter the Cheyenne and Arapahoe country prior to the time they
were justified in so-doing, under the terms of the act, and the procla-
mation opening the same to settlement and entry?

The decision of your office being thus modified, a hearing was had
before the local officers on November 16, 1893, both parties and their
counsel being present, for the purpose of considering said specified
questions, On March 16, 1894, the local officers made.their finding
and jndgment on the questions presented. In reference to the first
question, they say:— -

It appears that on April 10, 1890, Heiskell made homestead entry for the B. § NW.
and lots 1 and 2, section 21, fownship 13, range 7, which was canceled by relinquish-
meunt May 7, 1891, and it is satisfactorcily shown by the testimony in this cdse, that
the contestant on September 15, 1890, applied for six months leave of absence from
the tract of land last mentioned, which was granted until March 15, 1891. After-
wards in April, 1891, he applied for additional leave of absence for the term of six
months, based on the sickness of his wife. It isthis second alleged leave of absence
which is alluded to in the decision ex parie Heiskell (supra). The testimony in this
case sustains the case made by Heiskell, that he did in April, 1891, make such appli-
cation for leave of absence to the local land office at Oklahoma City, and that this
application was refused by the local officers, and from the showing made in this
case, we find that it was improperly refused. Heiskell then alleges that owing to

-this refusal to grant him leave of absence from his homestead lie was forced to
abandon it, and did so May 7, 1831. His position on this point has not been suc-
cessfully assailed though it was attempted to show that he had been holding his
relinquishment for sale and had offered to sell it for a stipulated price. The fact
remains, however, that he relinquished without consideration, and in our opinion
his actions throughout show perfect good faith. It would seem that under the cir-
cumstances, he was properly entitled to restoration of his homestead right and per-
ilege and upon that point it is so held.

On the question.of settlement they held Heiskell to he the first
setitler. In reference to McDowell’s entry of certain lands in Kansas
in 1885, which he subsequently abandoned, they held that he was
entitled to the benefits of the act of March 2, 1889, which restored his
homestead right. In reference to the alleged disqualification of both
parties by reason of their presence inside the Territory during the
inhibited period, they hold that neither party was disqualified. The
sequence of the finding of the local officers was a recommendation that
Heiskell be allowed to make second homestead enfry for the land in
question, and that McDowell’s application to enter be rejected. The
defendant duly appealed from this decision of the loeal office, and on.
April 20, 1895, your office considered said appeal, and therein: treated
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each of the questions covered by their report and finding, except the
one of priority of settlement, remarking as to this, that

as the final disposition of this case depends _i1pon another question than priority of
settlement, I will not consider the evidence on that question. .

In reference to the question as to whether the local officers acted
properly in rejecting Heiskell’s application for leave of absence, and
its effect on his gualification to make second entry, your office says:

I am clearly of the opinion that your finding that said second application for
leave of absence was improperly refused is correct, and that this lemve of absence
sbould have been granted. :

In reference to the effect of McDowell’s homestead entry in Kansas,
made in 1885, and which appears to be still of record, your office held
that inasmuch as McDowell had not perfected said entry, that the act
of March 2, 1889 (23 Stat., 854), applied, and McDowell could make
second entry. In reference to the alleged disqualification of the parties
by reason of having entered the country to be opened during the inhjb-
ited period your office differed with the local officers, and found that
both parties were disqualified. Your officer, therefore, concurred with
the local officers on two of the questions covered by the report, reversed
it as to one, and withheld judgment as to the other. IFrom this decision
both parties have appealed. Hach alleges that it was error to hold that
- he was disqualified Dy reason of premature entry into the Cheyenne
and Arapahoe country, and as this may be regarded as a ground com-
mon to both appeals, it will be considered first.

Both parties are shown to have been inside the Territory after the
passage of the act authorizing the President to open it to settlement,
but before the issuance of his proclamation for its opening. In bot‘h
instances the parties went in on business nnconnected with the selec-
tion. of land, werenot in the neighborhood of the land in dispute,.-and
- obtained no advantage over anyone in the matter of selecting lands,
and at that time, so far as the evidence discloses, were not even con-
templating entry when the Jand should be opened to settlement.

In the light of the later demswns, I cannot concur in the conclusmn'
reached, that these parties were ‘“sooners,” and therefore disqualified
as entrymen. As the facts do not present either one of them as an
infractor of the spirit of the law, following the rule in the case of Cur-
nutt ». Jones (21 L, D., 40), I must hold that neither of them is dis-
qualified on the ground stated. It must then, in some way, be deter:
mined which one of these parties has a superior claim to this land.
Heiskell insists that it was error to hold that McDowell was qualified
to make a second entry under the provisions of the act of March 2,1889,
as was held both by the local officers and your office. This conclusion
is reached by giving a literal construction to the second section of said
act, which is as follows: '

- That any person who has not herétofore perfected title to a tract of land of whwh
he Das made entry under the homestead law, may make a homestead entry of not‘

1814—voL 23 5




66 DECISIONS RELATING TO THE PUBLIC LANDS.

exceeding one quarter section of publlc land, subject to such entry, such prevmus
filing or entry to the contrary notwithstanding.

' Inasmuch as the local officers and your office concluded, that under
the facts, McDowell was entitled to make second entry, that conclusion
will not be disturbed, but the rights of the parties submitted to other
tests.

MeDowell while he claims to be free from any disqualification to
make a second entry, by mere operation of law, insists that Heiskell
is to be regarded as a mere frespasser on the public domain, until
he has of record an application for the restoration of his homestead
rights. As under my view of this case it must twin upon the question
of prior settlement, this insistence of the defendant will be considered,
since, if Heiskell is to be regarded as disqualified to perform any act
of settlement, until he filed his application on April 25,1892, for resto-
ration of homestead right and permission to file his entry for the land
involved, then McDowell . would necessarily be the prior settler. So
far as this particular case is coneerned, it would seem that the question
was virtually decided in the decision ordering a hearing between these
parties, of April 4,1893, in which it was specifically directed that they
should be heard as to which one performed the first acts of seftlement
on the land.

If one in good faith claims the right to make a second homestead
entry, settles upon land subject to entry, and applies for restoration of
homestead rights and for permission to enter the land settled upon, and
is adjudged to be entitled to make a second entry, such judgment vali-
dates his acts of settlement and removes from them the presumption
of invalidity. The parties will, therefore, be regarded as starting into
the race for this land on the day of its opening to settlement, on terms
of equality under the law. The guestion then is, which one seftled on
it first? Hach has a residence and improvements on it of something
like equal value. As to the exact time of the arrival of each party on
the land there is considerable conflict in the testimony. On this sub-
~ ject the local officers say:

Upon the question of prior settlement npon the tract in dispute, as is usual in
such cases, the testimony is conflicting, but upon the whole, after careful review of
the claims of the parties and their witnesses, I am satislied from the evidence
adduced that Heiskell was the first in making claim to and appropriating the tract;
he came upon the tract a few minutes past twelve o’clock, noon, of April 19, 1892,
began to make improvements, and has measureably resided on the land sinee that
time. Whereas on the contrary I find that MeDowell first began to assert claim fo

the tract on April 20, the next day, and like Heiskell has since resided on the land,
if not continuously, at least to the exclugion of a home elsewhere.

‘This finding seems to be justified by a preponderance of the testi-
mony, which I think shows that Heiskell performed the first acts of
-settlement on the land. I, therefore, find that, under the facts disclosed
by the record, he is entitled, under the law, to make a second home-
stead entry, and that being the first settler on the land in question, his
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apphoaﬁlon to enter it should be allowed, and that MeDowell’s applica-
tion should be rejected.
Your office decision is accordingly reversed;

RAILROAD RIGHT OF WAY—RESERVATION IN PATENT.
DUNLAP ». SHINGLE SPRINGS AND PLACERVILLE R. R. Co.

A railroad right of way under the act of March 3, 1873, is fully protected by the
terms of the act as against subsequent adverse rights, and a reservation of such
right of way, in final certificates and patents issued for lands traversed thereby,
iy therefore not necessary, and shoild not be inserted. : ’

Secretary Smith to the Commissioner of the GenemZ Land Office, July
(W.A. L) 7, 1896. (C.W.P.)

By your office letter of October 20, 1894, Elon Dunlap was allowed
thirty days within which to show cause why the patent issuing on his
cash entry, No. 4702, for the SW. £ of the SW. % of the NE. 1 and the
‘W. 4 of the N'W. I of the SE. % of Sec. 24, T. 10 N,, R. 10 E., Sacra-
mento land distriet, California, which was sold o him by the local
officers of the district on April 28, 1894, under section 2455 of the
Revised Statutes, should not contain a reservation of right of way for-
the Shingle Springs and Placerville Railroad.

Upon the showing muade by said Dunlap, your office, on March 26,
1895, held that patent should issue to. Dunlap, without reservation of
right of way for said railroad, saying:

Rince the date of office letter calling on Mr. Dunlap to show causAe, the Honorable
Becretary in the case of Mary G. Arnett decided that the langnage of section 4 of
the act of 1875 ¢“is not a direction to the Land Department to insert limitations and -
. restrictions in the final certificate and patent, bub a legislative declaration of the:
reservation of aright of way to such railroad companies as may have complied with
the law.” The effect of this decision in the Arnett case is to revoke the instructions
of the cireular as to making reservations in the certificate, and patent will therefore
issue thereon without reservation. :

On April 2,1895, the company filed a motion for review of your office
decision of March 26,1895, and on July 3, 1895, your office revoked
said decision and held that said entry was subject to the action required
by the instructions at the bottom of page 6, circular of March 21, 1892,
that is, that the notation; “subject to the right of way of the Shingle
Springs and Placerville R. R. Co.,” should be written across the face of
the final certificate in red ink.

Dunlap appeals to the Department.

It is contended by Dunlap that your office decision of March 26
1895, is correct, and that no reservation should be made in his ﬁna] :
certificate and patent.

It appears that a map of the definite route of said company’s road
through the W. & of the NW. % of the SE. %, was approved by the
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Department on April 27, 1888, under the act of March 3, 1875 (18 Stat.,
482), and that the company, on December 28, 1888, filed a map, showing
that the road had been constracted on the approved right of way.

The question is, should the right of way clause be inserted in the
final certificate of entry and patent for the land over which a right of
way has been acquired by a railroad company, under the act of March
3, 1875, supra.

In the case of ex parte Mary G. Arnett, 20 L. D., 131, it is said:

. The injustice to the patentee of pla,cin(r such a limitation in the conveyance, is
a,ppal ent wlen it is remembered that the patent is the strongest and Dest evidence of
tlt;le, and the patentee would be thereby concluded in an action at law instituted
doainst him by the railroad company for the possession of such right of way. The
right of way clause should not then be inserted in the applicant’s final certificate,
unless it is neécessary to protect whatever rights the railway company may have in
the land by virtue of its grant.

““‘Under the act of March 3, 1875 (supra), such protection does not appear fo be neces-
sary. The aef itself affords ample protection to the company, if it has apy rights
which the cotrts may hereafter determine have not been forfeited. The language of
section four of said act is, ““and thereafter all such lands over which such right of
way shall pass, shall be disposed of, subject to such right of way.” These lands are
then disposed of, subject to such right of way, by virtue of the statute.

-This is not a direction to the Land Department fo insert limitations and restrie-
tions in the final certificate and patent, but a legislative declaration of the reserva-
ﬁon of a right of way to such railroad companies as may have complied with the
law. The insertion of the right of way clause would answer no purpose exeept to
embarrass the settler, and leavmo it out does not affect the rights of any rculroa,(l
company under said act.

- In this regard, the case at bar may be distinguished from the recent case of the
Pensacola and Louisville R. R. Co. (19 L. D.,386). In that case, the granting aet did
not impose a penalty of forfeiture on the company for failure to perform its condi-
tions, nor did it direct that the lands over which the right of way was granted
should be disposed of, subject to such right of way.

" In the absence of such statutory protection, and it not appearing that the rights of
the company had been forfeited by legislative enactment, or judicial determination,
it became the duty of the Land Department to insert the right of way clause in all
pabents issued for lands over which such right of way had been granted.

“In the case of Florida Central and Peninsular R. R. Co. . Heirs of
Lewis Bell, deceased (22 L. D., 451), it is said:

" In the case of ax parte Mary G. Arnett (20 L. D., 131), it was held that a claim reserv-
ing the right of way should not be inserted in final certificate of entry and patent
- for land over which a right of way has been granted under the act of March 3, 1875,
where it appears that there has been a breach of the conditions imposed by said act,
but no re-assertion of ownership by the government. This was put on the express
ground that the fourth section of said act provided, that ‘‘all such lands over which
guch right of way shall pass shall be disposed of subject to such right of way,” that
therefore the rights of the railroad company (if it had any) were protected by stat-
ute, and the case of the Pensacold and Louisville railroad company (supra) was in
this regard distinguished.

In the case at bar there is no question of forfeiture for failure of the conditions
subsequent, and the public land laws under which these patents will issue do not in
terms protect the company’s rights. I am, therefore, of opinion that if the plaintiff
company has a grant of right of way across said reservation on the line of its con-
structed road, and is not estopped from asserting that right by its own acts, the
limitation asked for should be incorporated in the patents,
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The latter case is not to be understood as overrnling or modifying the
decision of the Department in the Mary G. Arnett case.

In the case at bar, the land being subject to the right of way by vipd
tue of the act of March 3, 1875, comes within the reason of the decision-
in the Arnett case, to w1t that the act itself affords ample p10tect1011
to the company for its ughts

The decision of your office of July 3, 1895 is, therefme, 1eversed

MINING CLAIM—ADVERSE CLAIM.~-PROTEST—APPEAL.
PARSONS ET AL. ». ELLIS.

A protest against a mineral application, filed after the period of publication, will
not be considered by the Department on appeal, unless it is shown that the pro-
testant has an interest in she ground involved, and that the law has not been
complied with by the applicant.

- ) )
Secretary Swmith to the Ommnissioner of the General Land Office, July
: 7, 1896. (PTG

It is shown by the record in this case that Charles W. Ellis by
W. 8. Morse, his attorney in fact, on September 27, 1894, filed applica-
tion for patent for Pine Mountain lode mining claim, survey 1146, in
Prescott, Arizona, land district. The first publication of notice was
on October 3, and the last December 5, 1894. The sixty days period
within which protest and adverse claim should be filed expired Decem-
ber 3, 1894. !

E. D Parsons and Anna D. Faulkner, by J. C. Herndon, attorney in
fact, filed on December 5, 1894, their protebb and adverse agamst the
entry of Pine Mountain. The local officers “rejected the same as an
adverse, for the reason that it was not filed within the sixty days period
of publication of notice, but filed and allowed the same as a protesﬁ
and set for hearing on December 29, 1894.”

On December 6, 1894, applicant inade application to purchase and
tendered payment for the land. On December 10 following, a certifi-
cate of the clerk of the district court, dated December 8, was filed,
wherein it is stated that no suit was pendlno in said court affecting the
title to the Pine Mountain, prior to December 4, 1894, '

It is alleged in the protest that the plo’cebtauh are the owners and
in possession of the Morning Star lode; that the same was located in
1882, and the law and mining regulations have been complied with in
all respects by themselves and their grantors; their mining improve.
ments, consisting of shafts and tunnels are recited and valued at
$3,800; ¢that the said Ellis desiring to wrong, defraud and injure pro-
testants, shifted the monuments of the Pine Mountain lode so as to
cover six-and one-tenth acres of the Morning Star lode and in so shift-
ing said monuments, he caused to be embraced within the bounda}"ies

'
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of his pretended Pine Mountain location” some of the improvements
bélonging to protestants; that Ellis knew these improvements belonged
to protestants; that these improvements are noted on the plat of the
Pine Mountain, but are designated as belonging to unknown claimants;
that Morse was the only assistant of the deputy surveyor in making
the survey, and on information and belief charges that he is interested
in the Pine Mountain lode; that he is the attorney in fact of Ellis.

A hearing was had on the protest, and as a result the local officers
recommended that Ellis’ application to purchase be rejected.

The applicants appealed, and your office by letter of May 17, 1895,
reversed their action, whereupon the protestants prosecute this appeal,
assigning numerous grounds of error. It is not deemed necessary to
quote these for the reason that there is but one material question
involved in this controversy, and upon that the case may be determined.

A motion to dismiss the appeal has been filed on the ground ¢ that
the protestants as such have no right of appeal, occupying the position
of amicus curiae, merely, and not being parties in interest.”

It will be observed that the allegations of the protest raise but a
single issue, and that is the possessory right to the ground in contro-
versy. This is a question, the determination of which Congress has
lodged in the local courts. (Sec. 2325 and 2326 R. 8.).

The Department will consider a protest against a mineral entry,
after the period of publication has elapsed, where it is shown that the
protestant has an interest in the ground in controversy, and that the
law has not been complied with by the applicant. Both of these
elements must be present. In the case at bar the protestants allege
interest in the ground, but they do not charge a failure on the part of
the applicant to comply with the reqirements of the law in any par-
ticular. Hence it must be assumed that the proceedings on the part of
the applicant were regular. The protestants were therefore charged
with notice of the application for patent, and to protect their interests
were required to do so in the manner provided by law. (See Bright v.
Eilkhorn Mining Company, 8 L. D., 122; Hopeley et al. ». McNeil ef al.,
20 L. D., 87; Gowdy et al. v. Kismet Gold Mining Co., 22 L. D., 624).

The appeal is therefore dismissed.

RAILROAD GRANT—ADJUSTMENT-TERMINAL LINE.

NorRTHERN PAcIri¢ R. R. Co.

The joint resolution of May 31, 1870, designated the city of Portland as the point of
* connection between the bhranch line as originally provided for in the grant of
July 2, 1864, and the extension to Puget Sound anthorized by said joint resolu-
tion, and it therefore follows, that in the establishment of a terminal line
between the lands granted by said joint resolution, and those of the prior grant
forfeited by the act of September 29, 1890, said line should be drawn through
the city of Portland. .
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Secretary Smith to the Commissioner of the General Land -Office, July
(W. A. L) 9, 1896. _ : (F. W. C.)

With your office letter of March 26, 1896, was transmitted a petition
filed on behalf of certain settlers praying for a change in the terminal
established to the unconstructed portion of the Northern Pacific rail-
road via the Valley of the Columbia River, to a point at or near Port-
land.

To a proper understanding of the question a brief recitation of the
legislation and previous action taken by this Department in relcbtlon to
the grant is necessary.
 The act of July 2, 1864 (13 Stat., 3()5), 1ncorporatmg the Northern
Pacific R. R. Co. made a grant to md in the construction of a continu-
ous line of railroad— ‘

Bemnnmg at a pomt on Lake Superior, in the State of Minnesota or Wiseonsin,
thenee westerly by the most eligible railroad route, as shall be determined by said
company, within the territory of the United States, on a line north of the forty-fifth
degree of latitude, to some point on Puget Sound, with a branch via the valley of -the
Columbia River, to a point ai or near Portland, in the State of Oregon, leaving the main
trunk line at the most suitable place, not more than three hundred miles from its
western terminus, :

By the joint resolutlon of April 10, 1869 (16 Stat 57), said company
was o :

authorized to extend its branch line from a point at or near Portland, Oregon, to
some suitable point un. Puget Sound, to be determined by said company, and also-
to connect the same with its main line west of the Cascade Mountains in the Terri-
tory of Washington. )

By the joint resolution of May 31, 1870 (16 Stat., 378), said company
was authorized—

To locate and construct, under the provisions and with the privileges, grants, and
duties provided for in its act of incorporation, its main read to some point on Puget
Sound via the valley of the Columbia River, with the right to locate and construct

_its branch from some convenient point on its main trunk line across the Casecade
Mountains to Puget Sound. :

In the case of Spaulding @. Northern Pamﬁc R. BR. Co. (21 L. D., 57),
it was held that—

At Portland, Oregon, the Northern Pacific has two grants, the first for the line
eastward, under the act of 1864, and the second northward, under the joint resolu-

~tion of 1870, and, so far as the limits of the grant east of said city overlaps the sub-
sequent grant, the latter must fail; and, as the road at such point eastward is
unconstructed, and the grant therefor forfeited by the act of September 29, 1890,
the lands so released from said grant, do not inure to the later grant, but are sub-
jeet to disposal under the provisions of said forfeiture act., (Syllabus.)

After this decision it became necessary to establish a terminal sep-
arating the grants in the neighborhood of Portland, and the diagram
submitted showed the location of the terminal to be at a point selected
on the line of general route to the north of the Columbia River, which
point your office denominated as Vancouver, Washington.
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The petition u'rges' that the point selected is about two miles east
of the actual location of Vancouver, and in reporting on seud petition
your office letter states:

. In submitting this matter, I have to say that the diagram prepared by this office
nearly twenty-six years ago, to show the limits of the withdrawal which took effect
upon the filing by the railroad company of the map of the general route of its road
from Puget Sound, by way of the valley of the Columbia River, to the mouth of
the Walla Walla River, was prepared from said map, and the line of the road on
the diagram corresponds with that on.the map of location as nearly as it is poss1ble
to make it, the rounghness and crudity of said map being considered. ‘

The claim that Vancouver is two miles west of the place fixed on the diagram, if
. true, is not material, the spot on the line of the road fixed as the most westerly
Point nearest to Portland being taken as the end of the location . under the act of
1864, and the djagram showing Vancouver at that point it was so stated in the
letters treating of the matter. It was the most westerly point on the line of the’
located road neavest Pertland that was sought and fixed upon, and it matters not
whether this point is at Vancouver or elsewhere, The line of the road where it
touches Vaneouver according to the copy of the township filed and marked exhibit
B, is not such point. - The location map of the company and the map of the State
prepared by this office both show Vancouver east of its actual location, but as
before stated, this is not material.

An examination of the map of location shows that line of the road as a continued

line along the north bank of the Columbia, with a spur to Portland, from a point
near Vancouver and east thereof, which as before stated is practically the same as
fixed in the preparation of the diagram of the grant.
. No reference is made to the spur to Portland either on the map itself or the letter
transmitting it to this office, nor has mention of it been made until now, in any
manner. If is not shown on the withdrawal diagram, and no attention was paid to
it in the construction of said diagram. No withdrawal on account of it was ever
Tnade, although the first withdrawal on account of this portion of the road was of
twenty miles only and did not cover all lands within twenty niiles of the spur.

To sum up the facts in relation to this matter, the line of the road was laid down
on the diagram of withdrawal as nearly as possible in conformity with that shown
on the map of location, this diagram has-governed the action of this office in the
administration of the company’s grant for nearly twenty-six years, and ever since
the earliest action affecting said grant was talken; the point fixed for the western
terminal of the forfeiture is the most westerly point on the located line of the road,
nearest Portland, Oregon, for which any withdrawal was made, and said terminal
as shown is as nearly correct as it is possible to gef it.

From the previous recitation it is apparent that Congress first pro-
vided for a main line to Puget Sound with a branch via the valley of
the Columbia River, to a point at or near Portland. '
" Under the resolution of 1869 , said company was authorized to extend .
its branch line from a point ‘tt or near Portland to Puget Sound but
without a land grant.

The joint resolution of 1870, changed the branch to main line, the
company being authorized “tolocate . . . . itsmain road to some
point on Puget Sound wvia the valley of the Columbia River,” ete.

This same resolution provides—

- And that twenty-five miles of said main line between its western terminus and the
city of Portland, in the State of Oregon, shall be completed by January 1, 1872, and
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forty miles of the remaining portion thereof each year thereafter until the whole
shall be completed between said points.

In referring to this resolution, the supreme court in the case of
United States v. Northern Pacific R. R. Co. (152 U. 8., 294), said:

Undoubtedly, this resolution gave authority to locate and construct a main road
vig the Columbia River Valley to Puget Sound.. A road so located and constructed
would, or might, have passed the city of Portland. But if, as the company now.
insists, the act of 1864 gave ample authority to locate and construct a road extend-
ing from Lake Superior to Puget Sound, along the valley of the Columbia River, and
by the way of Portland or its vieinity, the resolution of 1870 was entirely unnecessary:
in so far as it gave authority to the company to locate and construct its road through
the Columbia River Valley to some point on Puget Sound. We cannot agree that
this resolution is fo be held, in this respect, as simply a recognition by Congress of
an existing right, in the company, to locate and construct a road from Portland to
Puget Sound, with the right to obtain lands, in aid thereof, as provided in the act
of 1864¢. On the contrary, it should be regarded as giving a subsidy of lands in aid
of the construction of a new road, not before contemplated, that would directly con-
nect Portland and its vieinity with Puget Sound.

This would seem to make it clear that the point of connection between
the branch line originally provided for, which was to end at a point
“at or near Portland,” and the extension to Puget Sound, which nnder
the resolution of 187) became a continuous line was, by the joint reso-
lution of 1870, made at Portland, Oregon, instead of “at or near Port-
land.” The map filed in 1870 shows a continuous line to the north of
the Columbia River with a line dropped from a point nearly due north
of Portland to Portland, a distance of about seven miles.

In the building of the road from the western terminus at ’l‘acoma
the company built directly to the city of Portland.

It will thus be seen that the resolution of 1870 designated the city of
Portland, the company’s map of location made connection with that
city and in the building of the road southward from Tacoma, the com-
pany built direct to Portland, so that had the company proceeded with
the construction under its charter it would necessarﬂy have been
obliged to build eastward from Portland. ‘
" In this connection I have to call attention to the fact that in con-
sidering the question of the conflict between the grant made by the act
of 1864 for the Northern Pacific R. R. Company, and the Oregon and’
California R. R. Co., under the act of July 25, 1866 (14 Stat., 239),
Portland was accepted as the western terminus of the branch line of
the Northern Pacific railroad provided for under the act of 1864, at
which point the terminal was drawn. Upon the basis of this terminal
suit has been begun against the Oregon and California railroad com-
pany, in which judgment below has been given against the company.

For the reasons given I am of opinion that the terminal to the por-
tion-of the line via the valley of the Columbia River should be drawn
through Portland, Oregon, thus forming a continuation of the termmal
heretofore established at that point.

Under date of May 20, 1896 you transmitted the papers relative to
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a demand made upon the Northern Pacific railroad company for the
reconveyance of certain lands erroneously patented to the east of the
terminal heretofore established by your office, from which it appears
that the resident counsel for the company, Messrs. Britton and Gray,
have refused to accede to the demand.

These papers are returned to the end that the demand may be
amended to agree with the change in the terminal herein dlrec’ced to
be made.

TOWNSITE SETTLEL\IENT~CONFLTOTING‘ SETTLEMENT RIGHTS.
WesST RENOo CITY ET AL. 2. SNOWDEN.

The amount of land reserved Ly a townsite settlement may be properly limited to
the legal snb-division on which actual settlement is made, where the townsite
claimis for the purpose of securing an entr, y of lands additional to a prior town-
site settlement.

As between parties claiming priority of seftlement, preference must be given to the
one who first performs some act on the land indicative of an intent to appropri-
ate the same, '

Secretary Smith to the Commissioner of the General Land Office, July
9, 1896. (C. J. W.,)

The land in dispute is a part of the Cheyenne and Arapahoe country,
which was opened to settlement April 19, 1892, at 12 o’clock M. A
narrow strip of land known as lot 5, seetion 28, T, 13 N.,, R. 7 W., esti-
‘mated to be one hundred and fifty-five feet in width lies between the
line of old Oklahoma and the quarter-section in dispute. This strip had
to be crossed by those who made the race on the day of opening. On
April 19, 1892, Persie Snowden and -Rose Goenawein, with a view to
homestead entry, and several hundred people with a view to sefitlement
for townsite purposes, at the signal given started into the race from the
outer border of this strip and ran towards the quarter-section in dis-
pute. On the same day at 2.45 P. M., Persie Snowden filed her appli-
cation at the Oklahoma City land office, and made homestead entry No.
3489, for the NE. % of Sec. 29, T.13 N, R.7W. On April 20,1892, Rose
Goenawein visited the land office to file her homestead application for
the same land, but on finding Miss Snowden’s application of record she
filed her affidavit of contest against said entry, alleging settlement on
the land prior to Snowden or any other person. On May 14, 1892, John
Fox, probate judge of Canadian county, Oklahoma Territory, applied
to enter said quarter-section, together with lot 5, Sec. 28 (the narrow
strip before described), for townsite purposes, which application was
rejected for conflict with Snowden’s entry. By letter ¢« G” of March
15, 1893, your office directed that a hearing beé bad to determine the

g
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priority between Persie Snowden and the townsite claimants. On May
15, 1893, such hearing was had, and.as no hearing had been given as
between Snowden and Goenawein, Rose Goenawein was made a party
and allowed io intervene with her claim to prior settlement. On the
close of the evidence introduced by the townsite claimants, Goenawein
and Snowden joined in a demurrer to the sufficiency of the evidence so
‘introduced, which was sustained by the local officers. From this decision
the townsite claimants appealed to your office, and on January 2, 1894,
your office reversed the local office, and remanded the case for further
hearing. ' »

- Notice was duly given and on May 17, 1894, further hearing was
had at which all the parties appeared, and submitted testimony. The
hearing, atter a number of continuances, was closed on September 20,
1894. On July 8, 1895, the local officers rendered their decision, in
which they found th‘Lt Rose Goenawein had sustained her elaim of prior
settlement, and recommended the cancellation of Snowden’s entry and
the dismissal of the townsite application. From this decision the
townsite applicants and Snowden, appealed, and on December 21, 1895,
your office passed upon the case and again reversed the local office,
rejecting the application of Goenawein, allowing that of the townsite
claimants as to the W. £ of the NE. I, cancelling the application of
Snowden as to the W. £ and holding it intact as to the E. § of the NE. 1.
From this decision the townsite claimants,and Goenawein and Snowden
have all appealed. The appeal of the townsite claimants specifies
three grounds of error:

. That it was error to award the east half of the NE. } to Persie Snowden, when
she made her affidavit in support of her application before the land was opened to
entry which invalidated her application and entry.

2. Error not to award the entire quarter-section to the West Reno Clty townsite
as neither Snowden or Goenawein were entitled to-any right thereto.

3. Error in not awarding the entire qnarter-section to West Reno townsite, when
it was all claimed by original settlement or staking of lots.

- It will relieve the case of somé confusion to conmder and dlspose of
this appeal first.

The first ground, if supported by the proof, would be fatal to the
entry. Therule is recognized, that an affidavit which is the basis of an
application to enter, made before the land is subject to entry, is invalid.
The facts as disclosed by the record render this rule inapplicable in this
case. The affidavit in question appears to have been sworn to before
William J. Grant, U. 8. Commissioner, second district, Oklahoma, on
the 18th day of April, 1892, bub the name of Grant is stricken out, and .
qualification finally made before J. C. Delaney, receiver. There wasno
change of the date made on this paper, but the date of the other papers
made before this officer as well as the parol testimony on that subject
makes it clearly appear that this affidavit was in fact made and filed on
the 19th day of April, 1892, the evening of the day of opening, thereby
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depriving this objection of its force. The failure to change the date
seems to have been a mere clerical error or oversight.

The remaining exceptions of the townsite claimants may be con-
sidered together. - They assert an ahsence of right on the part of either
Goenawein or Snowden to any part of the land in dispute, and the
existence of a prior and superior right to the entire guarter-section
upon the part of the townsite claimants. It i insisted that some of
the townsite claimants reached some part of the quarter-section and
planted stakes before either of the homestead claimants, and that the
prior occupancy of any one of them inured to the benefit of all, as
“against the homestead claimants. By way of supporting this conten-
tion it is insisted that under sections 2387 and 2388 and 2389, Revised
Statutes U. 8., no stated namber of inhabitants is necessary to enable
them to make an entry for a townsite, when the number is less than
one bundred, and that the Department is without jurisdiction or anthor-
ity to limit the amount of land to be entered for such purpose to the
legal subdivision upon which actual settlement is made. Under the
facts of this case this reasoning is without force or applicability, this
attempted entry in fact being an addition to a townsite already settled
upon on an adjacent subdivision. The staking of lots for townsite pur-
poses was confined on the day of opening to the west half of the
NE. £, and it is not believed that your office exceeded its authority in
recognizing the settlement 11ghts of a homesteader upon the east half
of said NE, 4, especially when the evidence shows that the land awarded
meets all the requirements of the townsite claimants for business pur-
poses. Under the facts as disclosed by the record the townsite claim-
ants seem to have been awarded all the rights they are entitled to.

The appeals of Goenawein and Snowden remain to be considered.
Each of these parties insists that it was error to award any part of
said NE. £ to the townsite claimants, and each lays claim to the quar-
ter-section by reason of being the prior settler thereon, on the day of
opening. While Goenawein undertakes to present fifty-three specified
exceptions to your office decision, it is not believed that either her
rights or a full consideration of the vital questions connected with the
case, require any detailed statement of these exceptions, or their sepa-
rate consideration. The errors alleged to have been committed refer
to errors of law and of fact. The one class has led to a careful consid-
eration of the record, and the other to the examination of such ques:-
tions of law as seemed to be material.

On the line of facts, your office found, among other things, as follows:

Miss Goenawein has possession of from three fo five acres of the east half of said
land. She erected a dwelling house and made other valuable improvements thereon.
There is testimony tending to show that she did not reside on the land but resided
with her father on his homestead near Reno City, and in the town of El Reno. She
and her father and mother and one or two of her sisters testified that she had resided

on said land since April 30, 1892. The records of this office show that Rose Goena-
wein, in the case of Goenawein v. McComb et al. was an applicant for lot 15, block
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94 (T. 8. ecopybook 22,-371), El Reno. She was also an applicant in the case of
Goenawein and Roff », Haddon for lot 11, block 104 (T. S. copybook 22,-31), El
Reno.  In each of these cases she testified that she had resided on the lots and was
an actual oecupant of them from sometime in March, 1892, to May 23, 1892, the time
of the entry of the townsite of E1 Reno. The testimony of Snowden and witnesses
tends to show that Miss Goenawein was only at said house on said land, once or
twice a week, and only remained thercon over night about twice per month. In
Langford v. Butler (20 L. D., 76,—syllabus), it is stated that,— residence cannot be
maintained by occasional visits to the land, while the actual home is elsewhers.”"
It further appears that the house she erected on the land was a frame building,
weather-boarded, floor laid, but said house was not plastered nor sheeted inside, and
was open from floor to roof.  Those who kept company with Miss Goenawein gener-
ally found her at her father’s house and on returning would leave her there. I am
ine¢lined to think that she did not maintain such a residence on said land as the law
requires of a.person entitled to a homestead, and I so find. 1 also find that Persie
Snowden made a settlement on said land before Goenawein settled thereon.

This part of your finding is the subject of several of the exceptions
filed. In so far as it purports to be the substance of facts shown by
the testimony and record, it seems to be fairly supported. This addi-
tional state of facts is further gathered from the record: Goenawein
made the race across the one hundred and fifty-five foot strip on horse-
back while Snrowden made it on foot. Goenawein reached the line of
the quarter section first, throwing an iron stake upon the land with a
flag attached as she entered upon it, and while her horse was in full
career. Herhorsecarried her about four hundred feet further before she
stopped and dismounted. Her father rode in the race with her and after
she stopped and dismounted, she requested her father to bring her the
stake from the place where she had thrown if, which he proceeded to
do, and in a few moments afterwards she stuck it into the ground near
where she dismounted. It wastheopinion of many of the witnesses that;
many of those who ran afoot reached the limit of the one hundred and
fifty-five foot strip about as soon as those on horseback or on wheels.

" There can be no doubt, however, from the evidence that Miss Goena-
wein rode a very fleet pony; and that she crossed this strip and threw
her stake upon the ground in advance of Miss Snowden. Miss Snow-
den ran rapidly across the strip on to the land, stopping a few yards
from the line, carrying a stake and hatchet, where she stuck the stake
and at once commenced digging. It is apparent that she was thus
engaged before Goenawein stuck her stake at the point where she dis-
mounted. Leaving the question of whether or not Goenawein main-
tained her residence on the land after settlement as required by law in
abeyamce, for the present, the question as to which one of them per-

formed the first acts of settlement on the land will be eons1dered asa -

further test of their respective claims.

It seems to be insisted that the mere act of running to and upon the
land is an act of settlement, and especially that the throwing of a
stake upon the land, as in this instance, constitutes an act of settle-
ment in the meaning of the law. It has been held in a number of
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cases, that one who goes upon public land with the intention of mak-
ing it his home, and does some act in execution of that intention,
which is safficient to give notice to the public generally of his inten-
tion to appropriate the land is a settler in the meaning of the law, if
such initiative act is followed up and maintained. It may be said at
once that the mere going upon the land, whatever may be the purpose,
is not an act of settlement which charges others with notice of the intent
or purpose and as such appropriates the land. This being true, the -
mere reaching the land first by Goenawein would not in itself confer
~ any superior right upon her. 1t is insisted, however, that the throw-
ing of her stake upon the land as her horse ran over it, was an act of
settlement sufficient to segregate the land. A small stake with a flag
or inscription upon it set in the soil, high enough above the surface to
attract attention will be deemed an act of settlement, but it has in no
instance been held that such a stake lying upon the ground would be
notice to-the public. In this case the stake thrown upon the ground
was not permitted to remain there, whatever its position was, but at
Miss Goenawein’s request was removed by her father and carried to
the point where she dismounted from her horse and there setup. The
effect of the act of throwing the stake need not be further considered
as a means of notice to the public, since it lacks the necessary element
of permanency. This means of notice was at once abandoned, and the
stake removed. The setting of the stake by Miss Goenawein at the
point where she dismounted from her horse was the first aet of settle-
ment which could estop Snowden and others from settling upon the
land. Snowden having performed a similar act of settlement upon
the land earlier in point of time must he regarded as the prior settler,
and Goenawein can take no benefit from this final setting up of her
stake. _ '

A different question might arise, if Snowden had observed the throw-
ing of this stake, and thus had actual notice of Goenawein’s intention
to claim this particular tract; but she is not shown to have had any
knowledge of what Goenawein was doing or intending, and the mere
racing over the land was not significant, as it was but the border of a
vast tract of the Cheyenne and Arapahoe country, that day opened to
settlement; thus there was no presnmption that those starting into
the race there intended stopping on this tract.

The purpose of ’V.[le Snowden’s appeal is to insist upon hel right to
the wholé of the NE. 4, as the prior settler npon it. It is not neces-
sary to consider her appeal further than to say that sufficient grounds
have not been found to authorize the dispossession of the townsite
claimants on the west half of the quarter-section. In the light of the
whole record, the rights of the parties seem to have been fairly adjudged
by your office, and your office decision is accordingly affirmed.
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RAILROAD GRANT—PLAN OF ADJUSTMENT.
TowA RAILROAD LAND Co.
The grant to the State of Iowa Dy the acts of May 15, 1856, and June 2, 1864, is a

grant in place, the extent of which is determined by the location under the -

original grant, and the amount of lands earned thereunder ascertained by the
line of road constructed west of Cedar Rapids, with the additional right under
the act of 1864, to satisfy deficiencies within the grant in place by resorting to
even numbered sections within the six mile limits; and both even and odd within
the fifteen mile limits, and if there is still a deficiency to resort to the even and
odd sections along the modified line within twenty miles thereof. :

Secretary Smith to the Commissioner of the General Land Office, July
(W. A. L) . - 9, 1896, (F. W.C))

- Thave considered the matter of the adjustment of the grant made
by the acts of May 15, 1856 (11 Stats., 9), and June 2, 1864 (13 Stats.,
95), to the State of Iowa to aid in the construction of a railroad

from Lyons City to a point of intersection with he main line of the lowa Central
Air Line Railroad, near Maquoketa, thence on said main line, running as near as
practicable to the forty-second parallel across the State, to the Missouri River.

By the act of 1856 a grant was made to the State of ¢“every alternate
section of land designated by odd numbers for six sections in width on
each side” of the road, with provision for the selection of other lands
from the odd numbered sections within fifteen miles of the line of the
road, in lieu of those lost in place.

This grant was, by the State, conferred upon the Iowa Central Air.
Line Railroad Company, which company surveyed the line shown upon
the map filed October 31, 1856, as the definite location of the road,
which location was duly accepted, the limits of the grant adjusted
thereto, and withdrawal made of the odd numbered sections within
such limits. This company failed to construct any part of the road,
and the State resumed the grant in 1860 and conferred the same upon
the Cedar Rapids and Missouri River Railroad Company.

Prior to this time, however, a road had been built by the Chicago,
Iowa and Nebraska Railroad Company (not a land grant road), from a
point on the Mississippi River within about three miles from Lyons
City to Cedar Raplds, and practically upon the location theretofore
made between said points by the Yowa Central Air Line Company.

. The Cedar Rapids Company was, therefore, on its own request,
released fromn the building of a railroad east of Cedar Rapids, This
company began the construction of the road at Cedar Rapids, upon
the original location, and prior to the year 1864 had completed about -
one hundred miles, or, as appears from your letter, to Nevada. '

By the fourth sectlou of the act of June 2, 1864 (supra), it is pro-

vided: v

-~ That the Cedar Rapids and. Missouﬂ River Railroad Compa,ﬁy, a corporation estab-
lished under the laws of the State of Iowa, and to which the said state granted a
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portion of the land mentioned in the title to this act, may modify or change the
location of the uncompleted portion of its line, as shown by the map thereof now
on file in the general land-office of the United States, so as to secure a better and
more expeditious line to the Missouri River, and to a connection with the Iowa
branch of the Union Pacific Railroad; and for the purpose of facilitating the more
immediate construction of a line of railroads across the State of Towa, to connect .
with the Iowa branch of the Union Pacific Raijlroad Company, aforesaid, the said
Cedar Rapids and Missouri River Railroad Company is hereby authorized to connect
its line by a branch with the line of the Mississippi and Missouri Railroad Company ;
and the said Cedar Rapids and Missouri River Railroad Company shall be entitled
for such modified line to the same lands and to the same amount of lands per mile;
and for such connecting branch the same amount of land per mile, as originally
granted to aid in the construction of its main line, subject to the conditions and
“forfeitures mentioned in the original grant, and, for the said purpose, right of way
through the public lands of the United Statesis hereby granted to said company.
And it is further provided, That whenever said modified main line shall have been
established or such connecting line located, the said Cedar Rapids and Missouri
River Railroad Company shall file in the general land-office of the United States a
map definitely showing such modified line and such connecting branch .aforesaid; -
and the Secretary of the Interior shall reserve and cause to be certified and conveyed
to said company, from time to time, as the work progresses on the main line, out of
any public Iands now belonging to the United States, not sold, reserved, or otherwise
disposed of, or to which a pre-emption right or right of homestead settlement has
not attached, and on which a bona fide settlement and improvement has not been
made under color of title derived from the United States or from the State of Iowa,
within fifteen miles of the original main line, an amount of land equal to that origi-
~ nally authorized to be granted to aid in the construction of the said rcad by the act
- to which this is an amendment. And if the amount of lands per mile granted, or
intended to be granted, by the original act to aid in the construction of said railroad
shall not be found within the limits of the fifteen miles therein prescribed, then
such selections may be made along said modified line and conuecting branch within
twenty miles thereof: Provided, however, That such new located or modified line shall
. pass through or near Boonsbore’, in Boon County, and intersect the Boyer River not
farther south than a point at or near Dennison, in Crawford County: And provided,
Surther, That in case the main line shall be so changed or modified as not to reach
the Missouri River at or near the forty-second parallel north latitude, it shall be the
duty of saild company, within a reasonable time after the completion of its road to
the Missouri River, to construct a branch road to some point in Monona County, in
or at Onawa City; and to aid in the construction of sueh branch the same amount -
of lands per mile are hereby granted as for the main line, and the same shall be
reserved and certified in the same manner; said lands to be selected from any of the
unappropriated lands as hereinbefore deseribed within twenty miles of said main
line and branch; and said company shall file with the Secretary of the Interior a
map of the location of the said branch: And provided, further, That the lands hereby
granted to aid in the construction of the connecting branch aforesaid shall not vest
in said company nor be.encumbered or disposed of execept in the following manner:
When the governor of the State of Towa shall certify to the Secretary of the Interior
that said company has completed in good running order a section of twenty consec-
utive miles of the main line of said road west of Nevada, then the secretary shall
convey to said company one third, and no more, of the lands granted for said con-
necting branch. And when said company shall complete an additional section of
twenty consecutive miles, and furnish the Secretary of the Interior with proof as
aforesaid, then the said secretary may convey to the said company another third of
the lands granted for said connecting branch; and when said company shall complete
an additional section of twenty miles, making in all sixty miles west of Nevada, the
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secretary, upon proof furnished as aforesaid, may convey to the said company the
remainder of said lands to aid in the construetion of said connecting branch: Pro-
vided, however, That no lands shall be conveyed to said company on account of said
connecting branch road until the governor of the State of Iowa shall certify to the
Secretary of the Interior that the same shall have béen completed as a first-class
rajlroad. And no land shall be conveyed to said company situate and lying within

- fifteen miles of the original line of the Mississippi and Missouri railroad, as laid
down on a map on file in the general land-office: Provided, further, That it shall be
the duty of the Secretary of the Interior, and he is hereby required, to reserve a
quantity of land embraced in the grant described in this section, sufficient, in the
opinion of the governor of Iowa, to secure the construction of a branch railroad
from the town of Lyons, in the State of Iowa, so as to connect with the main line
in or west of the town of Clinton in said state, until the governor of said state shall
certify that said branch railroad is completed according to the requirements of the -
laws of said state: Provided, further, That nothing herein contained shall be so con-
strued as to release said company from its obligation to complete the said main line
within the time mentioned in the original grant: Provided, further, That nothing in
this act shall be construed to interfere with, or in any manner, impair any rights
acquired by any railroad company named in the act to which this is an amendment,
or the rights of any corporation, person or persons, acquired through any such com- '
pany; nor shall it be construed to impair any vested right of property, but sueh
rights are héreby reserved and confirmed: Provided, however, That no lands shall be
conveyed to any company or party whatsoever, under the provisions of this act and
the act amended by this act, which have been settled upon and improved in good
faith by a bona fide inhabitant, under color of title derived from the United States .
or from the State of Iowa adverse to the grant made by this act or the act to which
this.act is an amendment. Butb each of said companies may select an equal quantity
of public lands as described in this act within the distance of twenty miles of the
line of each of said roads in lieu of lands thus settled upon and improved by bona
fide inhabitant$ in good faith under color of title as aforesaid.

It will be seen that this act authorized a change in the location of
the unconstructed portion of its line and adjusted the grant for such
modified line “to the same lands and to the same amount of lands per
mile” as originally granted for the same road; it also provides for a
connecting branch line with a new grant of ‘“the same amount of land
per mile, as ougmallv granted, to aid in the constructlon of its main
line.”

After the passaae of this act the road was constructed to the Mis-
souri River, upon the modified location made thereunder, and as con-
structed is somewhat longer than the omgmal location west of Cedar
Rapids.

In the case of the Cedar Rapids and Missouri River Ralhoad Com-
pany o. Herring (110 U. 8., 27), the court says: :

We are of opinion that the purpose of this enactment was—

1. To relieve the company from the obligation to build that part of ifts line as
found in the land office, between the Mississippi River and Cedar Rapids; because
there already existed a road between those points built by another corporation.

2. To require the company to cornect the city of Lyons with that corporation’s
road, so that it would be, as originally intended, the Mississippi terminus of the
land-grant road across the State This required the construction of about two and
a half miles of road. )

1814—vorL 23——6
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3. To authorize the company to change the location of 1ts road yet o be con-
structed west of Cedar Rapids for its corivenience.

4, If this change left the city of Onawa, in Monona County, off the line of the
road, they were to build a branch o that place. )

5. To construet a new line connecting its existing road with the road from Daven-
port on the Mississippi River, to. Council Bluffs, on the Missouri River.

6. To adjust the amount of lands, to which the company would be entitled under
this new order of things, and to enlarge the source from which selections might be
made for the loss of that not found in place.

In this adjustment it becomes necessary in the first instance to deter-
mine the amount of lands earned by the construction of the road west
of Cedar Rapids., '

You present five plans of adjustment, and the results thereof are as
follows:

Exhibit A is an adjustment upon the theory that the company takes under the
original grant from Cedar Rapids, and that the only additional right given the com-
pany under the act of 1864 was to satisfy deficiencies within the grant in place, by
resorting to the even numbered sections within the six mile limits and both even and
" odd within the fifteen mile limits, and if there was still a deficiency to resort to the

even and odd sections along the modified line within twenty miles-thereof. Under
this settlement there have been excess approvals to the company of 57,570.24 acres.

Exhibit B is a statement npon the same theory for that part of the road between
Cedar Rapids and Nevada, aa exhibit A, but for that portion west of Nevada six
sections per mile of constructed road have been allowed. . Under this statement, -
there have been excess approvals of 5,814.20 acres.

Exhibit O is an adjustment upon the theory that the company is entitled to six
full sections per mile of constructed road west of Cedar Rapids, and if that theory
be correct, there would still be due the company 9,512.43 acres.

" Exhibit D shows an adjustment upon the same theory for that part of the road
between Cedar Rapids and Nevada as exhibit A, and for the balance, or the modified
line under the act of 1864, 171.60 miles, for the same amount of lands per mile as
was granted by the act of 1856. If this statement is correct, there has been
~approved to the company 14,943. 3‘) acres of the land in excess of the quantity it is
entitled to.

Exhibit I shows an adjustment upou the theory that the grant should be adjusted
as @ whole from Cedar Rapids to the eastern terminus, 271.6 miles, and the company
is entitled to the same amount of land per mile therefor as was grauted Ly the aef
of 1856. The amount of lands per mile granted by said act was 3,786.80 acres, and
this multiplied by the number of miles of road constructed west of Cedar Rapids
gives 1,028,494.88 as the number of acres to which the company is entitled. '

You are of the opinion that the latter plan is the correct one, while
the company claims six full sections per mile for the entire road con-
structed, being the plan described in exhibit “C”, thus making an
absolute grant of quantity for the entire line west of Cedar Rapids. -

The act of 1856 did not grant any specific number of sections per
mile, it was ¢ every alternate section of land designated by odd-num-
bers for six sections in width on each side,” being a grant “in place,”
and indemnity was not granted in quantity Sufficient to make up any
specified amount, but only as to such sections in place as had been
disposed of prior to definite location.

This company had, at its-own request, been released from building
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the road east of Cedar Rapids, the same having been built by another
company, and, as held in Cedar Rapids, elc., Railroad ». Herring.
{supra), this company earned- no lands by such counstruction, as it was
not the purpnse of the act of 186f to give lands on account of the
whole line, when only a part had been constructed, but that the
quantity of the grant is to be determined by the construeted line,

. The effect of’ this decision was to establish a new terminus at Cedar
Rapids for the measure of the grant. ’

Prior to-the passage of the act of 1864, about one hundred miles of
road had been coustructed west of Cedar Rapids; any further grant
made by said act must therefore have been made in contemplation of
the continued construction to the western boundary of the State as
originally intended. :

By the act of 1864 the company was permitted to change the uneon-
structed portion of its line, and for such modified line, it was to be
entitled - to the same lands and to the same amount of lands per mile.”
It was apparant, however, that the necessary quantity of lands in lieu
of the odd sections disposed of within six miles could not be satisfied
by afternate sections within the fifteen mile limits along the original
line; hence, said act of 1864 provides that— '

The Secretary of the Interior shall reserve and cause to be certified and conveyed
to said company, from time to time, as the work progresses on the main line, out of
the public lands now belonging to the United States . . . . within fifteen
miles of the original main line an amount of land equal to that originally authorized
to be granted to aid in the construdtion of tlhe said road by the act to which this is
an amendmnent. And if the amount of land granted Ly the original act, to aid in
the construction of said raliroad, shall not he found within the limits of the fifteen
miles therein preseribed, then such selections may be made along said modified line
and connecting branch within twenty miles thereof.

T am unable to find anything in the act of 1864 to sustain the posi-
tion that, by said act, the grant was changed from one “in place”
under the act of 1856, to an absolute grant in quantity.

In the case of-Cedar Rapids, &c., Railroad ». Herring (supra), the
court says: ‘

The words ““ the same lands,” which plaintiff’s counsel insist mean all the lands of
the old grant, are intended, we think, to show that the lands are to be taken along
the line of the old survey; that the odd sections on each side of that old line which
became vested in the State when it was established should be a part of the new
grant to this company, and that the deficiencies should in like manner be made up
by sections within the fifteen mile limit of that line. This is confirmed by that part
of the next sentence of this section, which directs the Secretary of the Interior,
when the new line shall have been established, to reserve all the lands without
regard to alternate sections within that linit, so far as may be necessary to satisty
these selections, for the loss of odd sectlons prewous]y disposed of. :

Under gaid decision, any lands along the “old survey,” except those
“in place” west of Cedar Rapids, must be taken as indemnity, and
‘“for the loss of odd sections previously disposed of.” Where was said
loss to cccur? Not along the new location, for there were no place
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limits provided for along such line. It could only be along the original
location, or, as it is called, the *old survey.”
~In the case of the Iowa Railroad Land Gompany (9 L. D,, 370), it
was said that—

The quantity of land to which the company is entitled under the grant of 1864 is

to be determined by the length of the road actually constructed by it, and not by
the length of the road as originally located under the act of 1856;

i. e, that the company was not to receive any lands on account of any
portion of the road not constructed by it. In said case it was also held
that lands lying within the indemnity limits of the old line east of
Cedar Rapids may be selected in lieu of lands lost ““in place” west of
said eity.

It is plain to my miund, therefore, that the original location is the
measure of the grant for the main line of said road, and that the only
purpose of the act of 1864, so far as said main line is concerned, was
to authorize a change in the line, secure the building of a connection
with Lyons City, and “to enlarge the source from which selections
might be made for the loss of that not found in place,” along the origi-
nal line, i. e., to fally satisfy the amount granted or intended to be
granted for the road west of Cedar Rapids by the act of 1856.

It would therefore seem that the plan set forth in exhibit ¢A” is in
accord with my views on the subject, in so far ag the extent of the
grant is concerned. .

~Against the charges made on account of the grant in your adjust-
ments, the company claims and insists that there should be deduncted—

First, “lands erroneously or mistakenly certified, namely 109,756.85
acres, known as the Des Moines River lands.”

If, in the adjustments heretofore submitted, this grant is charged
with any lands erroneously certified within the limits of the Des Moines
River grant, the same should be deducted, as such lands are not prop-
erly ehargeable to this grant.

Second, “There should be deducted from the area of lands charged

" against the grant 6,358.71 acres of swamp lands in Oa1r011 county.”

In sopport thereof it is insisted that:

In 1853, Towa, by an act of the General Assembly, granted to each county all such
lands 1ying within its limits. Carroll county sold and conveyed, or agreed to convey
to the American Emigrant Company all its swamp lands. In an action brought in
the district court of that county in September, 1853, against the Towa Railroad Land
Company, assignee and successor in interest of the railroad companies, the county
sought to recover the possession of and to quiet the title to several thousand acres
of land which had been certified to the railroad company. In this action it was

“claimed that the certification of the lands to or for the railroad was a cloud upon
the title of the county. The American Emigrant Company intervened as a party,
claiming that all the right, title and interest of the county in and to the said lands
had been conveyed to it. The court held that of the lands in controversy 6,358.71
acres were swamp lands in fact and passed to the State under the act of September

28, 1850; that the American Ewmigrant Company was the grantee of the State and of
the county; that the certificates issued to the State for the benefit of the railroad
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company were a cloud upon the Emigrant Company’s title. December 16, 1878, a
decree was entered ‘that the title to all of said lands and to each particular tract
and parcel thereof be quieted and confirmed in the intervenor, the American Emigrant
Company, and that all right and apparent title and interest of the deferidant, the
Towa Railroad Land Company, in and to the same, or any tract or parcel thereof, be
and the same is hereby extinguished, canceled and geb aside, and the said defendant
is hereby barred and estopped from having or asserting any title to or interest.
therein, to any part or parcel thereof.”

A list of these lands has been filed by the company. _

Perhaps the government is not bound by this decision. But it is best
that. you will investigate this matter, and if it is found that these lands.
are swamp and overflowed the deduction should be allowed.

Third: “There should also be deducted from the area of lands charge-
able against the grant 2,569.75 acres, erroneously certified, as set forth
in ¢Exliibit B’ herewith, they having been previously disposed of by
the United States.”

The certifications, on account of the grant, being outstanding, must
remain a charge to the grant, but should the company reconvey these
lands to the United States, and thus remove the cloud upon the pre-
vious titles given to other parties, the deduction should be allowed.

Fourth: “There should also be deducted from the area of lands charge-
able against the grant the 76,916.75 acres sold by the Iowa Central Air
Line Railroad Company out of the grant of 1856, prior to resunmption
by the State of Iowa, and to the enactment of the grant of June 7,
1864.7

These lands were cermﬁed on account of the grant made by the act
of 1856, and this claim for deduction seems to rest upon the ground that
the company receiving the lands did not earn the same, and that the
present company never received any benefit from such certification, and
therefore should not be charged with the same. v

Having beld that the purpose of the act of 1864 was merely to enlarge
the source from which the amount of lands grauted by the act of 1856
might be satisfied, it follows that indemnity can not be allowed for
lands certified under the act of 1856 and prior to the passage of the act
. of 1864, and this claim for deduction must be denied.

This disposes of the claims for deduction made on behalf of the com-
pany, and it but remains to consider the lists, submitted by you, of
lands held to have been heretofore erroneously certified on account of
the grant.

These lists are deseribed in your letter as follows:

List A1 emDbraces lands covered by entries which were either made prior to and
were extant upon the records at the time the company’s right attached, or were
authorized or confirmed by this office or Department. :

List B 1 embraces lands which have been approved to the State as swamp,

List C 1 emlraces lands within the six mile limits, which were covered by unex-

pired pre-emption ﬁhn(rs at the date of the definite location of the road.
List D 1 embraces lands lying east of the terminal at Cedar Rap1ds
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In the answer made on behalf of the company, to the rule issued by
you to show cause why the lands embraced in these lists should not be
reconveyed to the United States as contemplated by the act of March 3,
1887 (24 Stats., 556), many general questions as to the rights of the
United States under said act are discussed, but these questions are fully

“answered in the case of Winona and St. Peter Railroad Company (91
D., 649), and the position there taken is adhered to.

AS to the lands in list-“A 17 the compfmy disclaims any interest in
a large part thereof,

Those are, perhaps, the same lands for which a deduction is claimed
by the company, and, as it lays no elaim thereto, it should convey the .
lands to the United States and thus remove the cloud from the title of
'others, and in this way facilitate the adjustment of its grant.

Should such conveyances be made, the rule, to this extent, might be
dissolved, otherwise demand shouid be made for reconveyance as in
other cases heretofore directed. :

In this conneetion I might add, as stated in the matter of the adjust-
ment of the grant for the St. Louls, Iron Mountain and Southern Rail-
road Company (13 L. D., 559),
that any tracts covered by entries npon which patents have also issued, should be
eliminated from the demand. In such ecases, i. e., where two patents are outstand-

ing, the parties shonld be left o their remedies belore the courts.

As to the lands in list «“B 1,” they huve all been twice approved to
the State; first, as “swamp Lmds,” and, later, on account of the rail-
~ road grant.

For the reason above given, I am of Lhe opinion that, as the govern.
ment can have no interest in the lauds, and is under no obligation to
an individual, that as to those the rule should be dissolved.

As to the lands embraced in list “ G 1,” viz: those covered by pre-
emption filings, I have to direct that the list be amended so0 as to include
all lands bhO\VIl to have been covered by nuncanceled pre-emption filings
at the date of definite location, which T note is erroneously given in
your office letter as October “13,”1856, instead of October 31, 1856,
 See recent decision of this Department in the case of TFish v. North-
ern Pacific R. R. Co., on review, (23 L. D., ).

As to the lands in list “D 1,7 claimed to have been erroncously cer-
tified, for the reason that they lie east of the terminal at Cedar Rapids,
I do not think that such fact is sutficient upon which to base a suit for
the recovery of the land.

In the case of the Towa Kailroad Land O(snlpany (9 L. D,, 370), it
was held that lands might be selected within the indemnity limits east
of Cedar Rapids, in lieu of lands lost in place west of that city.

I am of opinion that lands might be taken anywhere “along the line
of old survey” to satisfy the grant, which, as before stated, is to be
measured by the odd sections in place west of Cedar Rapids and
within the limits of the original location.
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While these lands may have been improperly certified as graunted
lands, yet, as they are subject to the grant as indemnity nnder the act.
of 1864, if found to be needed on the adjustment of the grant, no good
purpose could be served by a suit, which must result ina judgment for
the company, (Kansas City, Lawrence and Southern Kansas Railroad
Company v, The Attorney General, 118 U. 8., 682), but they should be
charged to the company as so much indemnity for other losses.

It appears from this list that a large number of the tracts had been
filed for and entered prior to thé certifications on account of the rail-
road grant, and the same should be examined, with a view of deter-
mining the effect of suclr filings and entries upon the certifications
made, and such tracts as have a status similar to those heretofore
referred to, and for the reconveyance of which demand has been
directed, should be included in such demand.

In this connection I note that the company alleges that it has qold

many, if not all, of the lands-shown to have been erroneously certified.

Under the act of March 2, 1896 (Public No: 35), these sales, if shown
to have been bona hde, are conhrmed ‘and the action: mgamst the com-
pany would necessarily be for the value of the land,

Tn resubmitting the case you will consider the showing in this par-
ticular in recommending further action. '

This disposes of all questions necessary to a complete adj ubtment of
this grant, and the papers are herewith returned.

HOMESTEAD (‘OVTEST—SETTLE\IE\TT RIGHTS—SECOND HOMESTEAD
ENTRY.

NorRTH PERRY TOWNSITE ET AL. 9. MALONE.

In the case of an attack upon a homestead entry, based on alleged priority of settle-
ment, it is incumbent upon the contestant to show that his acts of settlement
were. followed by the establishment of residence on the land to the execlusion of
a home elsewhere.

When it appears that an entry ﬂuls because of the entryman’s negligence in the
matter of ascertaining prior adverse rights, he will not be allowed to make &
second entry, if at the date of his application for such privilege there isa
qualified adverse claimant for the land applied for.

The right to make a second entry will not be ascorded to one who relluqumhes hIS
prior entry on account of a money eonsldemtlon orits equivalent.

_ The sale by a settler of part of theland settled upon dlsquahhe% him as an apphczmt
for the right of entry under the homestead law.

A settlement right will not be held to rélate back to the alleged initial act, if sueh
act is nof followed by substantial and bona fide acts of settlement and 1mp10ve~ )
ment. .

A settlement made ostenmb]y for the purpose of securing a homesteud but in fact
with a view to speculation in town lots, is Iackmn in good faith, and shounld
not be accepted as the basis of a homestead entry.
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Secretary Smith to the OOmmzsswner of the General Land Office, July
(W. A, 1) 9, 1896. (G. C. R)

This case involves the SW. 1 of Sec. 14, T. 2L N, R. 1 W., Perry,
Olklahoma, upon which John J. Malone made homestead entry at 3:59
o’clock P. M., September. 16, 1893.

It appears that a hearing was ordered by your office letter G 7” of
" March 12, 1894, upon contests filed against the entry by the townsite
settlers of North Perry, by D. C. French, William R. West, William
Mackel, and H. C. Schilling, alleging prior settlement, ete.

Upon that hearing your office affirmed the action of the register and
receiver, dismnissing all the contests and holding Malone’s entry intact.

From that judgment the townsite settlers, West, Mackel and Schil-
ling have, respectively, appealed. French appears to have made default
at the hearing.

The land is in that part of Oklahomaknown as the Cherokee Outlet,
and was opened to settlement and entry at noon on September 16, 1893,

The land in controversy lies adjacent to and immediately north of the
east half of the original townsite of Perry, which covers three hundred
and twenty acres of land, being the NE. % of Sec. 22 and the NW, 1 of
Sec. 23, of said township, This townsite was surveyed prior to the
opening into blocks, lots, streets, etc.

The Atchison, Topeka and Santa Fe Railroad passes through the
central part of the town of Perry, and it was over this road that the
major part of the seftlers reached the town on the day of opening,
coming from the south boundary of the strip. The first train that
arrived from the south was crowded with intending settlers, most of
whom were seeking town lots. It was upon this train.that Malone,
West, Mackel, and many of the townsite contestants and settlers came,

Frank Corrigan, a witness for townsite claimants and clerk to the
provisional board for North Perry, testified that he came in on the first
train, which arrived in Perry about 12:35 P. M,; that he was among
the very first to get off the train, having stood on the steps of the
coach; that on leaving the train he went by the land office, where he
stopped two or three seconds, and then went directly north to Sec. 15,
just one and a half blocks from the land in controversy, reaching that
place in three minutes from leaving train ; that he staid in that locality
all the afternoon; that on getting off the train it appeared to him that
~ all the town lots were talken, not less than two or three thousand per-
sons being scattered over the townsite; that & large number of people
reached the land in controversy about the same time he arrived on Sec.
15; that he could see nearly all over the land from his position; that
many people from the train ¢ passed right on like a wave up the hill;”
that he saw people east of the railroad (on land) immediately after he .
stopped; that four or five hundred people settied on the land in con-
troversy that afternoon; when night came many of them went to the
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creek on the land to get out of the heatand dust and to get water, but
.did not abandon their lots, returning to them; that the settlers on the
lots on the land in controversy, and also on lots in Sec. 15, held a pub-
lic meeting on the evening of the 16th of September (day of opening),
looking to organization of the town of North Perry; that the meeting’

was ‘adjourned until Monday evening:following, when officers were
elected that the firm of Jacobs arid Lindsey, surveyors and civil engi-
neers, Wele employed to survey the land in lots; that the land waslaid
out into lots and blocks, the work commencing September 21,1893, and
ending October 7, thereafter; that one -hundred and ninety-six certifi-
cates for lots were issued by the provisional board of trustees, and the
same were paid for; thirty-four certificates wereissued and partly paid
for, and the remainder in possession of board; that the sum of eight
hundred dollars ($800) had been paid for lots; and out of this sum two
hundred and fifty doliars ($250) had been paid for their survey; that
at date of hearing there were one hundred and ninety people living on
the Iand; that the estimate was carefully made by going over the land
lot by lot; that the improvements on the land were also carefully esti-
mated by witness and one Bonty, and amounted to $18,000, including
some live stock.

Lindsey also testified that he assmted in the survey; that while this
work was being done “a great mauy stakes were changed so as to be
on blocks and not on the streets.” )

Nettie Weld also testified that she eame in on first train, went at
once to the land, with ber mother; that she staked a lot and slept
there that night; that there were two hundred people on the land that
evening; that her mother has a house on the land; and has lived there
since. they first settled.

Isham Woolgridge testlﬁeb that he came in on first train about 12:35
P. M.; that lie went at once to the land, he then saw people on west
side of railroad, digging holes and dl"iviug stakes; that there were
from three to five hundred people on the land that afternoon; that he
still resides on the land; has a house, well, storm cellar, ete.

The above- is substantnlly the testunonv in behalf of the towns1te
claimants.

. William Mackel, who elaims the right of entry by reason of his
alleged prior settlement, testified that he, too, came in on first train,
which stopped “directly south of the boundary line in question; that
he went at once to the land; that he “did not know of any one else
there;” that he ran to the land and staked a homestead, placing his
stake “probably twenty-five yards north of south line,” and same dis-
tance from west line; three-quarters of land level; that there was no
townsite settlement on land when he got there, did not then see
Malone, Schilling, Frewch or West; no-one ¢laimed the land as a town-
site; that after he reached the Iaud, “saw some parties staking for
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lots, expeeting it to be a townsite;” this was fifteen or twenty minutes
after he reached the land; staid on land that night, and next day went
to Orlando after team; returned on the 17th; went back again to
-Osage country, where he was sick three weeks, returned to land Qcto-
ber 25; that the land was then fenced up with lots, so he could not
find a place to put a house without having a quarrel; went back to
Osage country, remained there on account of his son’s sickness nntil
December 15, 1893, when he returned to land; then built a house, four-
teen by sixteen fect, and has lived there since; impossible to cultivate
the land, since same was takeun for town lots; many people could not
get town lots and came at once to the land; before train stopped there
were two or three hundred people on townsite of Perry, and on night
of 16th (day of openiug) there were town lot claimants on land; there
were no people settled on the land “in my view until I got there.”

The evidence shows that Mackel kept up his farm in the Osage
country, where his son staid; he only moved part of his housebold
goods. . He could not say how mueh he staid on the land, and it is very
questionable that his real home was at any time on the land. He fails
entirely, except by mere negative testiniony (as “there was u0 one in
my view”), to show that he was in fact the first settler. His grounds
of error relate, principally, to the findings in Malone’s behalt and in
failing to grant a new hearing upon his showing as to Malone's con-
duct. In view of what follows, it is unnecessary to discuss these
grounds. Suffice it to say, that Mackel has failed to show that he was
the prior bona fide settler on the land; even if he had established his
averments in this respect, he failed to show that he made the land his
real home. His contest is therefore dismissed.

Henry C. Schilling. It is unnecessary to set forth the voluminous
testimony respecting Schilling’s alleged prior settlement on the land.
His peculiar methods of reaching the land in advance of the first train,
by the aid of his old friend Summerville, superintendent of bridge
construction, were of questionable regularity. [leswears that he came
in on a hand car, and reached the land before it was possible for those
on the train to get there; that he saw no other person when he got
there. , ' '

His own witness (S. B. Strahn) admitted that Schilling endeavored
-to get him (Strahn) to furnish Schilling with $100 on consideration that
a man would. be furnished to hold a elaim for witness until the latter
conld reach the land.

But, mdependently of these circumstances showin g questionable

counduct, Schilling is not a quahhed entryman, and therefore his alleged
prior settlement even if established at the hearing, could avail mm
nothing.

It was shown that on September 22, 1891, Schilling made homestead
entry for the NW. 1 of Sec. 15, Tp. 14 N., R. 4 E., Guthrie land district;

P
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that contests were filed against said entry, as follows: October 6, 1891,
by one Berner; by one Dauron, October 22, 1891; and by one Adams,
Apnl —, 1892, all alleging prior settlement and that Schilling did not
g0 upon or bettle on the land prior to his nmkmo entry.

Schilling relinquished said entry Janunary 16, 1892, prior to the date
fixed for the hearing. Sondry affidavits were mtroduced stating that
Dauron, one of the contestants, settled on the land on the afternoon of
the day the land was opened to settlement and entry (April 22, 1891),
and that in the Jjundgmentof affiants, Schlllmg s right there was inferior
to that of contestant, and that he could not have successfully defended
against said contest. .
* Schilling testified that he 1ehnqumhed to avold litigation and settle
a contest; that he found out others had settled before he made entry.
Being asked on cross-examination what he received for the relinquish-
ment, he answered: “I forget just now what it was in amount;” that
he xecewed thirty or forty dollars.

" It does not appear thit he has ever made .application. to make a
second entry. - When lie made entry of this land, he, as an intelligent
man, knew that another might have settled upon it; that among the
many who made the race hundreds would in all probability fail to find
unoccupied land; but he appears to have taken the risk, and made the
entry without first going to and examining the land.

-The general law prohibits one and the same person from making
two homestead entries. While, under certain circumstances, a second
homestead entry will be allowed upon proper- showing, yet when it
appears, as in this case, that the entry failed because of the entryman’s
laches or neglect in visiting the land, where he might have learned of
a prior settler’s rights thereto, he will not be allowed to make a second
entry, when at date of his application therefor there is an adverse
claimant for the desired tract qualified to make entry.

Again, Schilling received a consideration for his relinquishment—as -
to how mmnch, bhis memory was strangely at fault; he thinks it was
thirty or forty dollars. - His evidence on this point is not satisfactory.
If the sale of his relinquishment was induced solely by a money con-
- sideration, or its equivalent, either promised or received, it is plain he
should not be allowed to make a second entry. His failure of memory
as to what he did receive, the correct answer to which would have been
the principal test, is hardly in accordance with the ability he exhibited
in delineating many minute circnmstances necessary to his cause, and
it is doubtful on this account that he would be allowed the right of
making a second entry, even in the absence of an adverse claim.

It is clear that. Schilling is not a qualified entryman, and, therefore,
his settlement, even if prior to all others (which is not admltted), can
not avail him. His ¢ontest is therefore disinissed.

- William R. West. West testified that lie also came inon the first.
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train; and went at once to the land; that he did not see any one “on
that part of the land;” that his family has been on land since Septem-
ber 18, 1893, and lived in a tent; admits he saw a young man (Gage)
on the land just after he stuck his flag; admits having sold lots to the
amount of ten dollars to one Dr. Pierce, and that his wife sold lots to
a Bohemian, '

There isno evidence showing that West reached the land in advance
of others. Besides, he appears to have disqualified himself even if he
were the first settler, by selling a 1)01t10n of the lands, His contest is
dismissed. ’

John J. Malone. As before seen, your office affirmed the action of
the register and receiver in allowing Malone’s entry to remain intact.
All appellants allege error in this holding.

Malone testifies that he came in on the tender of the first train; that
he jumped off the train before it hardly came to a stop; that he then
went east, probably one thousand feet; then went over the railroad
track and on to the land; carried with him a stake, two feet long, with
his name written thereon; stuck his stake and pushed it down, and
“gkipped for land office on the dead run;” that that was all of the set-
tlement he then performed. The stake had no flag, only his name
written on it; that when he reached the land he saw two persons, French
and one Walker; that as soon as.lie came to the land office ¢ a man
handed me my filing papers out of a window and a set of blanks; I got
in line and I handed my papers to a man who came up there to make
them out for me;” that he staid in line until he handed his papers to
the register; that he had an interest in two tents which were put up
in the town of Perry, but did not think it necessary to put up one on
land uutil he built a house; that he started to build a house on land
the last of February or first of March, 1894, ¢ could not say positive;”
house built by March 5, since which time has lived there; stay down
town nights when can't get home; was in the saloon business in Perry;
performed no acts of settlement from time he stuck his stalke till he com-
menced his house.

It appears from papers in the case that John J. Malone, the entry-
man, died in the Insane Asylum, at Jacksonville, Illinois, Jannary 27,
1895; that his father, John Malone, has qualified as his administrator,
and seeks to be subrogated to all the rights of the deceased with
respect to the land.

Certain phases of the testlmony, disclosing glaring dmm«,panmes in
the testimony of the entryman, will not now be discussed.

A note on the homestead application, made by J. E. Malone, the reg-
ister (a brother of the entryman), shows that the entry was made at
3:59 o’clock P. M., on the day of the opening (September 16).

Admitting that Malone stuck the stake, as represented, the act was
not followed within a reasonable time by either improvements or resi-
dence. He waited nearly six months before he did anything whatever.
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If he depended upon his settlement rights to seeure title to the land,
the initial act (sticking of the stake) should have been followed within
a reasonable time by more conspicuous evidences of good faith. - If he.
depended upon his entry, it should have been admitted to record
before others had, in good faith, settled on the land. Before his entry
was made many people were on the land claiming and stakin g the same
for townsite purposes. - It results that he was limited in his rights to
- his initial act, which failing to be followed within a reasonable time by
more substantial and bona fide acts of settlement and improvements,
his rights, if any, became subordinate to the townsite settlers.

The people who came into Perry on the day of the opening knew
there would be a great rush for town lots; they had reasons to suspect
that the lots then surveyed would be inadequate to the demands of the
public, and that it would be necessary to obtain them from the lands
immediately adjoining the townsite; such had been the history of
Guthrie, the neighboring town, from which many of the settlers came;
such was also the history of many other Oklahoma towns and such is
the history of Perry.

It is difficult to believe that the cmmety of the homestead claimants
to secure the land in.controversy was induced by a desire to use the
land solely for agricultural purposes; it is more reasonable to conclude
from all the circumstances that the primary purpose of the haste was
to secure the land in anticipation of the inevitable and immediate
demands of the same for town lots. As a matter of fact, all, or nearly
all, the town lots of Perry were taken in a few minutes after the arrival
of the first train; besides, many had preceded the. train from nearer
points on swift horses, and were on the lots when the train arrived.
The result was that the supply of lots was vastly less than the demand,
and the people in large numbers rushed to the adjoining tracts and began
staking and claiming lots, :

This state of facts was anticipated by every 1ntelhgent per%on and
if the land in controversy was sought for the purpose of preparing for
this demand, and settlements were made thereon ostensibly for home-
stead purposes, but really for speculation in town lots, then the element
of good faith would be lacking; in such case the entry of one, even if’
preceded by a prior settlement, could not be allowed to stand. Guthrie
v. Paine, 13 L. D., 562, :

It appears that the townsite of Perry has been extended, and that
the land in controversy is now included in its corporate limits.

For reasons above given, Malone’s entry will be canceled, and the:
corporate authorities of the town of Perry will be advised that upon a
proper showing and application, the land may be entered for the several
use and benefit of the inhabitants thereof, :

The decision appealed from is accordingly 1evelbed in so far as the.
same holds the entry of Malone intact.
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WAGON ROAD GRANT-DIAGRAM OF LIMITS.
HARDMAN ». THE DALLES MILITARY WaAGON Roap Co.

A diagram showing the limits of a wagon road grant, that has stood unquestioned
for a long term of years, and under which rights have vested, will not be dis-
turbed. :

Secretary Smith to the Commissioner of the General Land Office, July
9, 1896. (C. W.P.)

The grantees of Joseph H. Hardman have appemled from yom office
decision of December 18, 1894, holding the homestead entry (No. 3516,
LaGrande) of said Hardman of the SW.1 of the SW.Z1 of Sec. 5, the
NE. % of the NI. % of Sec. 7, and the W. § of the NW. £ of Sec. 8, T.
14 ,S R. 34 E., Burus land dlStllbt Oregou for cancellatlon for con-
fliet with the grant to the Dalles Military Wagon Road Company.

In their appeal to the Department said grantees of Hardman allege
that this land is within the limits .of the grant to said company; that
it appears from an inspection of the official map, or diagram, filed in
the local office, township 14 south, range 34 east, lies next and directly
south of township 13 south, range 34 east, and it appears from the offi-
cial map published by the Department of the Interior, showing the
location of the various townships in the State, as surveyed in the fleld,
that said township 14 S.,range 34 B., as surveyed and approved by the
Department, does not extend as far east as the township next north, by
more than one-half mile, that is to say, that the différence in the range
of these townships is one-half wile; township 14 8., range 34 K., being
one-half mile west of the extended east live of township 13 8., range
34 B, _

It appears from your office letter of June 5, 1898, that “an examina-
tion of the records of your office shows that there is such a ‘jog’
between-the said townships 13 and 14, which is not accounted for on
the official diagram of said company’s grant, for the reason that the
sald diagram was made long before these particular townships were
surveyed;” and that “a re-adjustment of the limits of the grant to con-
form with this ¢jog’ would probably throw both of the said tracts out-
side the primary limits of the grant,” but that ¢ following the rule that
has always obtained in this (your) office, this re-adjustment has never -
been made, so that according to the official diagram the said tracts are
within the primary limits of the grant.”

In the case of McLean #. Union Pacific B. R. Co. (22 L. D., 227), it
was held upon the authority of the case of C. W. Aldrach (13 L. D,
572), that a diagram showing the limits of ‘the railroad, prepared con-
currently with the filing of the map of definite location, and upon which
the withdrawal is ordered, will not be disturbed after such withdrawal
has stood unquestioned for a long term of years and rights have vested:
thereunder.

- This 1ulmg will be adhered to, and your office declslon is affirmed.
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MINING CLATM—PLACER L()CATIONr-APPLICATION—JUDIOIAL AWARD.
AURORA LODE ». BULGER HILL AND NUGGET GULCH PLACER.

The diseovery and location of a placer mining claim establishes in the owner the
right to the possession of the saperficial area within its boundaries for all pur-
poses connected with and incident to the use and operation of the same as a
placer mining claim; -such location, however, does not operate to give title or
right of possession to veins or lodes within its limits, or preclu le the right ‘of
discovery and location thereof by others, :

A placer applicant will not be allowed to amend his application so as to embrace
therein veins or lodes discovered by others after the location of the placer claim,
but prior to the application therefor, and not included in said application as
originally submitted.

A judicial award of the right of possession to an adverse placer claimant as against
a lode applicant does nov preclude. departmental inquiry on the allegation of
the lode claimant thabt said placer elaim, as subsequently applied for, embraces

known lodes orveins, where it appears th(m such question wasnot in issue before

the court, tor determined by its judgment; but if such allegation of the lode
claimant is sustained, on such inquiry, he will be limited to the land necessary .
+o the occupation, use, operation and enjoyment of the lode thus shown to exist
within said placer claim.

Secwétary Smith to the Commissioner of the General Land Office, Juiy
13, 1896. ‘ (A.B.P.)

This is an appeal by William M. Bennett, who in his own right, and
as representative of the estate-of one M. H. Gibbon, deceased, claims
to be the owner-of the Aurora lode mining claim, from two decisions
of your office, under dates, respectively, of January 28, 1896, and April
1, 1896, the first ‘dismissing his protest against the application of the -
Silver Bow Basin Mining Company for patent to the Bulger Hill and:
Nugget Guleh placer claims based upon mineral entry No. 34 and the
papers filed in support thereof, in the Harris mining district, Sitka,
Alaska, and the second, denying his motion for review of said first
decision.

The facts shown by the record are substantially as follows:

The Bulger Hill and Nugget Gulch placer claims were located March
19, and April 6, 1881, by the original owners thereof.

The Aurora lode clfum was located April 9, 1881, by the present
claimant Bennett and two others then 111terested with hun in the claim.

The Silver Bow Basin Mining Company is now the owner of the
Bulger Hill and Nugget Gulch placer claims, and the said Bennett and
the estate of said Gibbon, who was also one of the original locators, are
the owners of whatever rights exist under the location of the Aurora
lode claim and the proceedings subsequently had thereunder.

By act of Congress approved May 17, 1884, the laws of the United
Btates relating to mining claims were extended throughout the District
of Alaska. (23 Stat., 24.)

A conflict, to the extent of 6.52 acres of surface ground, between the
Placer and Lode claims furnishes the source of the present controversy.

'



96 DECISIONS RELATING TO THE PUBLIC LANDS.

In November, 1887, Bennett, for himself and his co-claimant, filed in
the local office an application for patent for the said Aurora lode claim,
which had been designated and was known on the files and records of
the office as lot No. 41; and on Janunary 25, 1888, one George Hark-
rader, then owner of the said placer claims, though he was not one of
the original locators thereof, filed an adverse claim under section 2326
of the Revised Statutes. It does not affirmatively appear that this
adverse claim was filed within the time allowed by law, but as no ques-
tion has been raised in the record relative thereto it will be presumed
to have been properly filed.

Upon his said adverse claim suit was instituted by Harkrader, in the
United States distriet court for the district of Alaska, within the time
allowed by the sfatute for such action to be taken by an adverse claim-
ant. This suit came on for trial at the November term, 1888, of the
said court, and resulted in verdict and judgment in favor of the plain-
tiff for the possession of the ¢ placer mining claims” described in the
complaint tiled.

A writ of error was obtained to the judgment from the supreme
court by Bennett, and by decision of that court, rendered May 27,
1895, the judgment of the court below was affirmed (158 U. 8., 441).

In the meantime, to wit, on March 14, 1891, the Silver Bow Basin
Mining Company, as successor to the rights of Harkrader, filed in the
local office & certified copy of the judgwent roll of the lower court,
accompanied by an application for patent for the 6.52 acres, in conflict
as aforesaid, as a placer mining c¢laim, and was allowed to make min-
eral entry No. 34 covering the same. Why the application and entry
were restricted to the 6.52 acres, and were not made for the whole area
of the placer claims, does not appear. The said application and entry
papers were forwarded to your office, but in view of the pendency of
said suit in the supreme court on writ of error, as stated, further action
in the premises was for the time suspended. '

After the said decision of the supreme court had been rendered, to
wit, on August 16, 1895, the Aurora lode claimant filed in your office

. his protest against the issuance of patent to the placer claim upon said
mineral entry No. 34,

This protest, referring to the surface conflict as her elnbefore seb
imth between the lode and placer claims, as originally located, alleges
in sabstance, that there exists within the limits of said surface conflict
a lode or vein, known as the Aurora lode claim, which was discovered
by protestant and said M. H. Gibbon, and was, by them, on the 9th
day of April, 1881, duly located and properly surveyed, marked and
designated on the ground, by monuments, stakes and otherwise, in all
respects in accordance with the local laws, customs, and regulations of
the Harris mining district, and that notice of said location was duly
filed and recorded in the proper records; that ever since its location,
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the protestant had been in the actual, open. and notorious possession
of said lode claim, and had, in the year 1893, erected thereon a Hunt-
ington mill and other Valuable 1mprovements and had extracted from.
the mine large quantities. of valuable ores and milled the same on the
premises; that he had continuously worked and operated the said
mine since the time of the location thereof, had expended in developing,
and improving the same more than $50,000.00, had driven during the.
time over three hundred feet of tunnels, had operated the mine at large
profit, and had realized in the operation thereof more than $75,000;
that said Aurora lode claim was known by name and general reputa- ‘
tion throughout the Harris mining district; and in the vieinity of its
location, and especially to the original locators and to the present
owners of the said placer claims, was known to contain rock in place
and well defined veins or lodes of gold-bearing quartz; that said
improvements were erected and are situated within the limits of the
said overlap or surface econflict; that at the date of the placer locations
- the locators thereof knew, and at the date of the said application for
patent the present owner thereof knew, of the- existence of said
Aurora lode mining claim, and none of them ever at any time asserted
any claim to the lodes, veins or ledges, by reason of the placer locations
and the proceedings thereunder, or otherwise, but always recognized
the protestant’s right thereto.

The protest is accompanied by the separate affidavits of said Ben-
nett and six other persons, which fully sustain the allegations thereof.
Two of these affiants were original locators of the placer claims, and
they aver, among other things, that at the time of said locations the
ground was covered with snow, the surface béing wholly invisible; that
three days after said locations were completed Bennett and others were
seen by affiants upon the ground locating the Aurora lode claim; that
after the snow disappeared affiants themselves discovered that there
was in fact quartz and rock in place within the line of the Auroralode
claim as located; that said Bennett and others went immediately into
possession of the Aurora lode claim and had been continuously in pos-
session, improving and operating the same, ever since; and that the
original locators of the placer claims never asserted any claim or right
thereto in any respect whatever. One of said two affiants further states
that he was a witness in the said suit in the district court and that at
the trial thereof it was not ¢laimed by the plaintiff, Harkrader, that he
had any right or claim whatever to the quartz or rock in place w1th1nA
the limits of said Aurora lode claim. \

Three of said affiants, after severally averring upon the1r personal
knowledge the existence of rock in place,ledges and lodes of mineral
bearing ore within the Aurora lode claim, further say, in substance, that
they were of the trial jurors in the said suit in the distriet court. and
that during the trial of said suit no evidence was submltted to the jury
tending to raise a question as to whether the Aurora, lode claim econ-

1814—voL 23—17 '
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tained rock in place and valuable lodes, and that no such question was
passed upon by the jury; there was no contention before the jury as to
the right of the Aurora lode claimant to the rock in place,ledges and
veins within the lines of said claim as originally located, it being con-
ceded by all parties and known as a fact to the jurors that the defend-
ant, Bennett, was the owner of and was operating, with large improve-
ments thereon, his said Aurora lode mining claim, and that the only
question argued before and submitted to the jury for their determina-
tion was as to the validity of the Bulger Hill and Nugget Gulch placer
¢laims, and this was the only question passed upon by the jury.

In view of these things Bennett asked for a hearing in the case, in
order that he might have opportunity to establish by proper evidence,
in the regular way, the facts set forth in his protest, and especially the
material fact of the known existence of the Aurora lode mining claim
within the limits of the placer locations, at the time of the said appli-
cation for patent by the placer claimant, Mareh 14, 1891,

On consideration of the record thus presented, your office, on Janu-
- ary 28, 1896, held, in effect, that the judgment of the United States
district court is conclusive of the questions raised by said protest, and
that by virtue of that jndgment and its affirmance by the supreme
court, as stated, the placer claimant is entitled to patent for the ground
in controversy, and it was thereupon ordered that the said protest be
dismissed. :

On February 18, 1896, counsel for Bennett filed a motion for review
- of said decision, assigning various errors, which it is not deemed neces-
sary here to specifically set forth.

Upon consideration of the motion for review, your office on Apml 1,
1896, denied the same, holding in substance and effect i

(1)_ That the 011g1nal placer claimants, by virtue of their prior loca-
tion were entitled, not only to the possession of their entire claim as
located, but also to all the veins and lodes included within the bound-
aries thereof; and that their right to such veins or lodes within said
boundaries could not be affected by the location of a lode claim within
said boundaries, made subsequently to the placer location;

(2) That the present placer claimant therefore should be allowed to
file an amended. application for patent, embracing the lode claim in
controversy; or if it should be charged by said claimant tliat no such
vein or lode exists within the boundaries of the placer claim, a hearing
‘should then be ordered to determine that question; and

(3) That at all events the rights of ‘the lode claimant in this case
were settled by the judgment of the court adversely to him, and there
- was, therefore, no error in the decision complained of, dismissing his
protest.

It is not deemed necessary to set forth in detail the numerous speci-
fications of error contained in the appeal by Bennett which brings the
case here, Suffice it to say that they deny in toto the correctness of
the several rulings of your office stated in substance as aforesaid.
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These rulings will be considered in the order in which they have
been already stated; and

(1) As to the effect of the placer locations:

In your said-decision of April 1, 1896, you hold in substance that
such a location gives to the locators or elalmzm’os under it a right to ..
all veins or lodes included within its boundaries, though not claimed
as such, or even discovered at the time; and that such right in the
placer claimant can not be aftected by any subsequent discovery or
location by another, of a lode claim within the boundaries of the placer
claim, In other words, a placer claim, once lawfully located distine-
tively as such, gives to the owner thereof the right to appropriate to
- his own use and benefit any lodes or veins of mineral bearing ores,
which may thereafter be discovered and located by another within the
limits of his claim; and all he will have to do in order to procure title
to such subsequently discovered lodes or veins, in the discovery and
location of which he took mno part, would be to include them in. his
application for patent when filed, and pay the additional price per acre
therefor as required by law. This I understand to be the logical effect
of your said decision.

It does not appear to mé that such is the law. No case has been

cited in which the precise question has been declded nor am I aware
of any.
' Under the mining laws of the United States property rights in veins
or lodes containing mineral bearing ores are acquired in the first
instahce by discovery and location. It has frequently been held by
the courts that a mining claim once perfected under the law by dis-
covery and location, becomes property in the highest sense of that term
(Sullivan ». Iron Silver Mining Company, 143 U. 8., 431-434; Belk .
Meagher, 104 U. 8., 279-283).

That there can be no valid location of a mining cl‘um without dis-
covery to support it will hardly be questioned. And a location on
account of the discoveryof a vein or lode can only be made by the dis-
coverer, or one claiming under him. If the title to the discovery falls,
so must the loeation which rests upon it. Butif the discoverer has him-
self perfected a valid location on account of his discovery, no one else
can have the benefit of that location, unless he should abandon his
prior right (Gwillim », Donnellan, 115 U. 8., 45-50).

It is also to be remembered that the two classes of mineral deposits,
namely, vein or lode deposits, and placer deposits, may exist in the
same superficial area, and that they may be discovered, located and
claimed by the same, or different persons, and patented accordingly.
This is not only in accord with the plain import of the statute (Section
2333 R. 8.), but is also well settled by both judicial and departmental
decisions (Reynolds . Iron Silver Mining Company, 116 U. 8., 687-697; -
South Star Lode, 20 L, D., 204). The said two classes of mineral depos-
its are entirely separate and distinet from, and exist wholly independ-
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ently of each other. The mining statutes appear to be founded upon
the well known and universally recognized difference in their charac-
ter. The vein or lode of mineral bearing quartz is more valuable than
the surface and placer deposits,and Congress has accordingly fixed the
price per acre, as represented by the superficial area, of the former at
$5.00 per acre, and of the latter but $2.50 per acre. This was stated
in substance by the Supreme Court in the case of Reynolds ». Iron Sil-
ver Mining Company, just cited, wherein the courtalso said it had been
shown by experience that both these classes of mineral deposits might .
be found in the same saperficial area, and that section 2333 of the
Revised Statutes makes provision for such a case. That section is as
follows:

"Where the same person, assoeiation, or corporation is in possession of a placer-
<laim, and also a vein or lode included within the boundaries thereof, application
ghall be made for a patent for the placer claim, with the statement that it includes
such vein or lode, and in such case a patent shall issue for the placer-claim, subject
t0 the provisions of this chapter, including such vein or lede, nupon the payment of
five dollars per acre for such vein or lode claim, and twenty-five feet of surface on
each side thereof. The remainder of the placer-claim, or any placer claim not
embracing any vein or lode-claim, shall be paid for at the rate of two dollars and
fifty cents per acre, together with all costs of proeeedings; and where a vein or
lode, such as is described in section twenty-three hundred and twenty, is known to
exist within the boundaries of a placer-claim, an application for a patent for such -
placer-claim which does not include an application for the vein or lode claim shall
be construed as a conclusive declaration that the claimant of the placer-claim has
no right of possession of the vein or lode claim; but where the existence of a vein
or lode in a placer-claim is not known, a patent for the placer-claim shall convey all
valuable mineral and other deposits within the boundaries thereof.

This section, as was stated by the supreme court in the case of
Noyes ». Mantle, 127 U. 8., 348-352, and in other cases both prior and

. subsequent thereto, makes provision for three classes, as follows:

1. When one applies for a placer patent, who is at the time in the
possession of a vein or lode included within the placer boundaries, he
must state the fact, and then; upon payment of $5.00 per acre for such
vein or lode claim and twenty-five feet of surface on each side thereof,
and $2.50 per acre for the placer elaim, a patent will issue to him cov-
ering both the placer claim and the lode.

2. Where a vein or lode is known to exist at the time within the
bouundaries of the placer claim, an application for patent for the latter
which does not include an application for the vein or lode will be con--
strued as a conclusive declaration that the placer claimant has no right
of possession to the vein or lode. ’

3. Where the existence of a vein or lode in a placer claim is not
known at the time of the application for patent, title will be conveyed
by such patent to all veins or lodes within its boundaries. '

The present case, if the allegations of the protest filed by Bennett
are true, would seem to come within the second of the three classes
named, if within any of them. Certainly, it does not belong to either
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of the other two. The original locators of the placer claims, assuming
the allegations in the protest to be true, were not at the date of the
‘placer locations in the possession of the vein or lode, and did not by
- their said locations lay any claim thereto. Their’s were distinetively
plaeér locations, They could not have had any just claim to the lode
because, as we have seen, they were not the discoverers thereof, and
could not therefore lawfully locate it, or assert any property rights in
it. The lode claim was discovered by others; was located by others;
and upon its-location, as property under the law, belonged to others,
Nor was the present placer claimant in possession thereof at the date
of his application for patent, at which time and long prior thereto, the
existence of the vein or lode within the limits of the placer loeatlons,
was a4 well known fact.

But whether this case comes wholly within the smd second class or
-not, as to which more will be said when we come to consider the next

question raised by the appeal, it cannot longer be doubted that the
question as to whether lodes or veins of mineral bearing quartz pass
nnder a patent covering a placer claim, is to be determined by the fact
of the known or unknown existence of such veins or lodes at the date of
the application for patent by the placer claimant, and not at the date
of the location of his claim. - If at that date the veins or lodes were
known to exist and were not included in the application for patent, no
* title to them can pass by the patent; if not known to exist at that
date, the placer patent will carry the ftitle to. them (South Star Lode,
supra, and cases cited).

This being the settled law, both by departmental construction and
judicial decision, as is also, as we have seen, that a mining claim once
discovered and duly located becomes the property of the discoverer or
locator; and in further view of the fact, as well as the settled law, that
both phcer and lode claims may and do exist within the same super-
ficial area, and may be located by and patented to different owners, it
would be strange indeed if a placer location can, as such, operate either
to withdraw from subsequent discovery and location any lodes or veins
within its boundaries by any one other than the placer claimant, or to
appropriate the benefit of such discovery and location if made by
another to the use and benefit of the placer claimant. This would
give to the placer location an effect, in my judgment, not contemplated
by the mining laws. - Such a locatloa in and of itself, does not estab-
lish any right in the claimant under it to the s'upelﬁdial area within its
boundaries except as a placer claim or mine.. Of its own foree, it can-
not operate to give title to or property ughts in any veins or lodes
within its boundaries. - True, a placer mining claim becomes property
as such by discovery and location the same as a vein or lode claim, but
it cannot and does not of itself i in any sense give title to or p10perty
r1ghts in veins or lodes; nor can it, in my judgment, operate to pre-
clude a subsequent lawful dlscovexy and. locatlon of veins or lodes
within its boundaries.
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If the contrary were the law, the more valuable of the two classes of
mineral deposits, entirely separate and distinet from each other, but
frequently existing in-the same superficial area, as we have seen, might
be absolutely withdrawn from exploration and purchase, by a location
covering a claim to the less valuable; or, in cases like the present one,
the effect would beto give to the locators of claims of the latter class
all rights attaching by the discovery and location of claims of the
former class, which are held to be property rights in the highest sense
of that term. I cannot believe such is the law, and my conclusions,
thelefme, upon this branch of the case, are:

That while the discovery and location of a placer mining claim estab-
lishes in the owner the right to the possession of the superficial area
within its boundaries for all purposes connected with and incident to
the use and.operation of the same as & placer mining claim, such location
doeés not operate to give title or right of possession to veins or lodes
within its limits, or preclude the r10ht of discovery and location thereof
by others.

2. As to the right of the placer claimant to amend.-its apphcamon for
patent, so as to include an application for a lode.

" The decision complained of in this respect necessarily implies. the
fact of the known existence of the lode claim at the date of the placer
claimant’s application for patent. This application, thongh it mentions
the adverse lode claim of Bennett, does not include an application for
said lode, but is distinetively a placer application, and that only. If
section 2333 of the Revised Statutes is at all applicable to the case,
then such an application for patent is thereby expressly declared to be
a conclusive declaration that the placer claimant has no right to -the
possession of the lode, and in view thereof such claimant could not
now be allowed to amend its application so as to include the lode, even
if it had asked to do so, which does not appear from the record before
me to have been done at the date of the decision complained of.

" In your said office decision you 'make‘a_u exception of this case from
the operation of said section 2333, based upon the idea that the placer
claimant, by adversing the lode claim in the courts, thereby claimed
possession of all veins or lodes within the placer limits during the pend-
ency of such adverse proceedings. I do not think that such a claim of
possession, even if made as stated, could in any event override the posi-
tive provision of the statute that the application itself shall conclusively
determine the right of possession of the lode against the applicant if
the lode is not applied for., But I do not understand that by the said
adverse proceedings the owner of the placer claim asserted any right
whatever to the possession of- the vein or lode. On the contrary, the
complaint filed in the court distinetly sets forth a claim to the premises
in question as a placer mine, and makes no claim to any vein or lode
that may exist therein. Instead, therefore, of any claim to the possés-
sion of the vein or lode being shown by the adverse proceedings, it
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clearly appears therefrom that the then placer claimant disclaimed any
such right of possession, by basing his said adverse proceedings wholly
and solely upon a placer location or claim. o

It is contended, however, that said section 2333 can have no appli-
cation to the present controversy, because at the date of the placer
application for patent thie lode claim had been duly located, was the
private property of the locators, and therefore could not have been
lawfully included in the application for patent. That such were the
facts is distinetly averred in the said pwteqt by Benuett, the lode
claimant, '

In the case of Noyes v. Mantle, supra, the supreme court, in con-
struing said section 2333, said:

This section can have no application to lodes or veins within the boundaries of a
placer claim, which have been previously located under the laws of the United
States, and are in possession of the locators or their assigns; for, as” already said,
such locations, when perfected under the law are the property of the locators, or
parties to whom the locators have conveyed their interests. . . . ... The section
can apply only to lodes or veins not talken up and located so as to become the prop-
erty of others. If any are not thus owned, and are known to exist, the applicant
for a patent must include them in his application, or he will be deemed to have
declared that he had no right to them.

The same doctrine was again enounced and followed in the subse-
quent case of Sullivan ». Iron-Silver Mining Company, 143 U. 8., 431.

I conclude, therefore, that whether this case be considered as coming
within the purview of said section 2333 or not, a question which it is
not necessary here to determine, it neither event can the present placer
claimant be allowed to amend his application for patent so as to include
an application for the said vein or lode and thereupon secure patent -
therefor. If the statute applies, the placer elaimant’s rights in this
respect are conclusively determined by its application for patent: as
filed. If the statufe does not apply, as under the decision of the
supreme court and the facts alleged in said protest it would seem that
it may not, such right of amendment is nevertheless equally precluded,
because to allow it would enable the placer claimant to appropriate to
himself that which under the law, assuming the allegations. of said
protest to be true, is clearly the propeérty of others.

3. As to the effect of the judgment of the court.

In your said office decision of April 1, 1896, you state, in effect, that
the judgment of the court in this case determined but one question,
and that, the right of possession; that the question as to whether there
was a known lode within the limits of the placer claims, was not before
the court and was not decided by it. This I believe to be the correct
view of the scope and effect of the adverse proceedings.in the court.
The question there determined was simply the right of possession of
the placer claims, distinctly as such; nothing more. No claim to the
lode was asserted by the adverse elalmant although it appears from
the said protest that its existence and its ownership by Bennett, ete.,
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" were at the time, well known and generally recognized facts. The com-
plaint filed by thé adverse claimant whereon the proceedings in the
court were founded, which is not restricted to the premises in contro-

* versy here but appeéars to cover the whole area of the placer locations,

" avers the right of possession in the'plaintiff of the premises described,
‘as placer claims. The issue tried by the court, therefore, must neces-

*“sarily have been simply whether the plaintiff was entitled to the pos-

session of the premises «s placew claims. It could have no w1dex scope

~under the pleadings.

By the judgment of the court there was awarded to the pla1nt1ft‘
«the possession of the above described placer mining claims.” No
question as to the ownership or right of possession of the lode was
passed upon.  No such issue was raised by the pleadings and there-
fore could not have been decided by the court.

In view of these things it is difficult to conceive upon what principle
~ your office holding, to the effect that the lode elaimant’s right to the
possession of the lode was decided adversely to him by the court, is
based. I do not understand such to be the effect of the court’s judg-
ment. The court simply gave to the plaintiff what he claimed, namely,
the possession of the ground within the limits of his placer claims as
described; and, as stated in your said office decision of April 1, 1896,
‘did not determine any question as to the known existence of & vein or
Tode within said placer limits. -Neither in my opinion did the court
undertake by its judgment to determiue any question as to the owner-
ship or right of possession of such vein or lode, nor could it have done
* so under the pleadings. Moreover, if the court did not determine the
" question of the known existence of such vein or lode, how could it
‘have determined any question as to the right of possessiou or owner-
ship thereof. = And further, it is to be remembered that the application
for patent by the placer claimant was not filed until March 14, 1891,
“more than two years after the date of the judgment of the district
court; and that the date of the filing of that application is the time
relative to which the fact of the known existence-of a vein or lode
within the placer limits is to be determined.

It thus elearly appears that neither the question as to the known
existence of a vein or lode within the limits of the placer claiins at the
" date of the placer application for patent, nor the question as to the

right of possession and ownership of such vein or lode, if so known to

" exist, was before the court in the adverse proceedings, and neither was

passed upon by the court. These important questions, both material
to the present controversy, are therefore entirety open tor depmrtmental

- adjudication. -

As already stated in another part of this opinion, the question as to

* the right of the placer claimant to the vein or lode, if in fact known

“to exist within the placer limits at the date of its application for patent
must be conelusively determined against it by the fact that its appli-
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cation for patent does not include an .application for the vein or lode.

But the question as to the known existence of such vein or lode within

the placer limits, as alleged, still remains undetermined, and in view

thereof I am of the opinion that the protest filed by Bennett should
“have been entertained by your office.

By said protest the known existence of a valuable vein or lode of
mineral bearing qnartz or rock in place within the placer limits, at the
date of the application for patent by the placer claimant, is not only
averred under oath, and the averment supported by numerous eorrobo-
rating affidavits, but it is alleged in the same manuer, that such vein
or lode was discovered and duly located as a mining claim under the
local rules and customs then in existence in Alaska, as far back as 1881,
nearly ten years prior to the placer application for patent, and that the
locators and present:claimants therennder have expended a vast amount
of money in improving and operating the same, and have been continu- .
ously in its possession, improving and operating it as a mining claim
ever since the date of said location, and were in such possession at the
date of the filing of the placer application for patent. ~If these things
be true as alleged, there can be no doubt, in my judgment, that the
pfdtestaut, claiming in his own right and for another as stated, is the

lawful owner of said vein or lode and should bie protected in his rights
thereto. o .

The only question which presents any serious difficulty to my mind
relates to the extent of surface area the lode claimant will be entitled
to in the event he sustains, by proofin the regular way, the allegations
of his protest. His claim as originally located appears to be something
over five hundred feet in width at the points of conflict with the placer
locations. The extensive and valuable improvements erected upon the
claim are alleged to be upon that part within the overlap. The surface
ground being, however, only an incident to the lode and not a part of
it, I am of the opinion that, under the judgment of the court, the placer
claimant is entitled to the surface area within the overlap, except so
much thereof as is necessary to the occupation, use, operation, and
‘enjoyment of the lode claim by its owners. This may be more or less
according to the extent and location of the present improvements, if -
any, and other conditions peculiar to this particular claim. I know of
no established precedent controlling in such 4 case as this, but'in view
of the superior right of the placer claimant to the surface area as estab-
lished by prior location and by the judgment of the court in the adverse
proceedings, I do not think that the superior right of the lode claimant
to the possession of his lode, if its discovery, location and known exist-

" ence be true as alleged, should be allowed to carry with it more surface
ground within the overlap than is mecessary for the occupation, use,
operation and full enjoyment thereof.” Having been defeated in the
adverse proceedings in the court, it would appear to be but just and
Tight that the lode claimant should be thus restricted as touching the
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surface area of his claim, and, indeed, such seems to be necessary in
order to give effect to the court's judgment,

In view of the foregoing your said office decisions of January 28, and
April 1,1896, are reversed, and you are directed to order a hearing upon
the protest filed by Bennett, for the purpose of determining:

1. Whether or not, at the date of the application for patent by the

' placer claimant, there was- known to exist within the boundarles cov-
ered thereby, a véin or lode claim as alleged; and,

2. What extent of surface area on each side of said vein or lode within
such boundaries will be necessary for the occupation, use, operation,
and. full enjoyment thereof by the owners, in the event 1ts known exist-
ence shall be established as alleged. -

Upon the report of such hearing you will proceed to adgudleate the
case upon the principles herein enunciated.

F1.orIDA CENTRAL AND PENINSULAR R. R. Co. ». BELL ET AL,

" Motion for review of departmental decision of Aprll 7,1896, 22 L., D
451, denied by Secretary Smith, July 13, 1896.

PRACTICE—APPEAL—MOTION -TO DISMISS.
KBYES ». MACHOMICH.

Failure to appeal in time can not be exeused on the ground that in the notice.of the
decision the period accorded for appeal was erroneously stated as thirty instead
of sixty days, where the appellant has had the benefit of the full period, and the
adverse party takes no advantage through said error.

Secretary Smith to the Commissioner of the General Land Office, July
13, 1896. _ (R.F. H.)

Elijah B. Keyes appeals from your office decision of April 30, 1895,
dismissing his contest against homestead entry No. 3234 of Davenport
T. Machomich, made December 7, 1893, for the SW. % of NE. 4, the
NW. 1 of SE. £, the SE. £ of NW. } and NE. } of SW. £, Sec. 31, T.
22 'N., R 16 E., Susa.nvﬂle land dlstrlct Cahforma ,

Notlce of sald decision was served upon the attorney for Keyes May
7 1895, but said written notice contained the statement that Keyes had .

-thirty days in which to appeal from said decision.

Keyes filed his appeal from. said decision in the local office July 10,
1895, and on the same day served notice of said appeal on the attorney
for Machomich.

Motion to dismiss said appeal on the ground that the same was not
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taken within the sixty days allowed by Rule 86 of Practice was filed
by attorney for Machomich.

In opposition to the motion it is urged that the notice served was
defective, in that it allowed but thirty instead of sixty days for appeal,
and that had the register and receiver at the expiration of the thirty
days reported that no appeal had been taken, it would have been the
duty of the Commissioner to order a new notice, and that the time of
- appeal being governed by rule and not by statute, the presumption
that all persons know the law does not apply. The answer to these
arguments are, that the appellant has been in no manner injured or
misled by the notice complained ot; that he has had the benefit of the
full sixty days allowed by the rule; that he saw and read the decision
of the Commissioner from which he sought to appeal; that said deci-
sion did not limit the time of appeal as fixed by the rule of practice;
and, lastly, that the entryman is not seeking any advantage by reason
of the thirty days notice.

It is an elementary maxim of practice, that ‘“the practice of the .
court is the law of the court,” and this maxim goes hand in hand with
* the maxim, ignoratia juris non excusat, and the Rules of Practice must
be observed, and such a deviation from them will entail consequences
detrimental to the suitor. It is true that in cases of this nature, the
government is always a necessary party, and by virtue of supervisory
powers, may waive a defective appeal, and assume jurisdiction, when-
ever the interests of the government, or strong equities, demand the
suspension of the rule, that gross injustice be not doue, yet, such is not
this case. In the case of Julien ». Hunter (18 L. D.,151), which involved
a motion to dismiss an appeal on the ground that it was not taken in
time, it was said in passing upon the. question as te-whether accept-
ance of notice of the appeal was a waiver of Iaches on the part of the
appellant— '

In the case at bar, however, there was no consent to delay, but simply an accept-
ance of service of notice after the time therefor had expired. It would therefore
come within the rule a,lrea,dy quoted, from Sheldon ». Warren, and in said case on
review (9 L.D., 668), it was held that the rules of practice limiting the time within .
which appeals may be taken, will, in all contest cases, be strictly enforced, in the
absence of valid excuse, or circumstances calling for the exercise of snpervisory
authority.

In the case before me, the excuse might be held sufficient, in the absence of any
adverse claim, but from the examination of the record which I have made in deter-
mining the motion fo dismiss, I am convinced that no injustice has been done by the
decision already rendered in the case. There is no call, therefore, for the exercise
of my supervisory authority. ’

In Raven v». Gillespie (6 L. D., 240), it wag said: ¢‘On motion of the-appellée, an
appeal, not filled in $ime, must be dismissed.”

In accordance with the foregoing rule, I am of opimon that the motion
to dismiss the appeal in this case must prevail, and said appeal is accord-
ingly dismissed.
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RATLROAD LANDS—SECTION 4, ACT OF MARCH 3, 1887.
CARLTON SEAVER ET AL,

The right of a purchaser from a railroad company to perfect title under section 4,
act of March 3, 1887, may be exercised without regard to whether his purchase
was made before or after the passage of said act, if it was made in good faith,
and before the land was held to be excepted from the-grant.

Secretary Smith to the Commissioner of the General Land. Office, July
(W. A, L) 13, 1896. (€. J. G.)

This case involves the S. 4 SE. £, Sec. 29, T.1 N,, R.8 W, 8. B. M,
Los Angeles land distriet, California.

. The said tract was patented to the Southern Pacific Railroad Oom—
pany April 4, 1879, which patent was declared void by the U. S. Supreme
Court in December 1892, After the land had been formally restored to
the public domain in accordance with the decree of the U. 8. circuit
court filed April 27, 1893, Carlton Seaver and Stoddard Jess submitted
proof under section 4 ot the act of March 3, 1887 (24 Stat., 556), in
support of their alleged right to said land. The said proof wasrejected
by the local office, it appearing that claimants had purchased the land
from the company under deed dated May 19, 1887.

On appeal your office, under date of February 14, 1896, afﬁrmea the.
action of the local ofﬁce, holding that the right of purchaserb to per-
fect title under section 4 of the act of March 3, 1887, is intended for
- those who purehase in good faith prior to the passage of said act. v

The claimants have appealed from your office decision to this Dep%rt—

ment, assigning the following errors:

1. In holdmo that the remedy granted by the fourth section of the act of March 3,
1887, applies only to purchases from the railroad before the-date of said act.

2. In not holding that said section applies to all purchases from a railroad, at any
time before the decision of the supreme court, ander or in accordance with which an
adjustment provided by the first section of said act, shall be made,

3. In not holding that said seetion applies to all purchases from a railroad, before
actual adjustment and finding of an erroneous certification or patent issued to a rail-
road upon the grants therein mentioned or referred to.

On November 17,1887 (6 L. D., 272) Attorney General Garland gave :
an opinion on certain questions proposed to him relative to the third,

fourth and fifth sections of the act of Mareh 3, 1887. Speaking of -the
* gection now under consideration he says: '

The fourth section is a part of a general scheme for the disposition of lands which
have been erroneously certified or patented to the railroads; which certification or
patenting has been set aside and the titlé restored to the United States.- . . . .
By the expressed words of the section with reference to the time when the patent
shall issue:  The person or persons so purchasing in good faith- .. . .- . -shall
be entitled to the land so purchased .- .- .. . ¢fter the grants respectively shall

have been adjusfed.” Asthe adjustment then must be completed first the patents
under the fourth section are only intended to be issued after it shall have been
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1ega11y determined, in the mode preseribed in the seoond‘section, that the certifica-
tion or patent to the railroad had been erroneously issued.

The second section of the act reads as follows: « That if it shall appear,
upon the completion of such adjustments respectfully (séic), or sooner,
that lands have been, from any cause, heretofore erroneously certified
" or patented ete.” :

It would appear from the language of the act and its mterpretatlon
by the Attorney General that said act was intended to include all lands
erroneously certified or patented by the company prior to the date of
adjustment, whether such lands were purchased before or after the .
passage of the act of March 3, 1887.

The Attorney General in the opinion cited continues as follows:

The whole scope of the law from the second to the sixth- seetion, inclusive, is
remedial. Its intent is to relieve from loss settlers and bona fide purchasers, who
through the erroneous or wrongful disposition of the lands in the grants, by the

" officers of the government, or by the railroads, have lost their right or acquired
equities, which in justice should be recognized. . . . The whole remedial part
of the law was passed with a recogiition of the fact that the railroad companies
had sold lands to which they had no just claims.

The cases of Sethman v. Clise (17 L. D., 307) and Holton et al v. Rut.
ledge (20 L. D., 22) were as to whether the right of a qualified trans-
feree to purchase under section 5, act of March 3, 1887, was affected by
the fact that his purchase was made after the passage of said act. In
the former case it was said— ‘

In my opinion it was the intention of Congress that the adjustment of these grants
_ should be begun at’'once and completed as soon as possible, yet experience has shown
that making these adjustments was not the work of a day and Congress must be
held to have known that much time was necessarily employed before the end should
be reached. '
The act directed the manner of making adjustments, and it was the evident inten-
tion of Congress, as expressed in the 5th section of the act, that when in the adjust-
_ ment of these grants it was ascertained that land had been bought from the railroad
companies for which they could convey no good title, such buyers or their trans-
ferees, if bona fide, should he allowed to purchase the tracts claimed by them. And
it ean mpake no difference, I think, whether a transferee, otherwise entitled to pur-
chase, bought the land before or after the day of approval of the aet, if it was
originally purchased in good fa.ith from any said company. '

The case of Andrus et al v. Baleh (22 L. D., 238), cited the above deci-
~ siom, concluding as follows:

The argument here used applies with equal force where the original purchase was. -
made after the passage of the act, as when the transfer from the original purchaser
was made after the passage of the act and I am of the opinion that it can make no
difference whether the purchase from the company was made before-or after the
passage of the act of March 3, 1887, if made in good faith, believing the title to be
good and before the land purchased was held to be excepted from the grant.

It thus appears that the several sections of the act of Mareh 3, 1887,
are but different parts of the same scheme, namely, to secure from the

-
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railroads a relinquishment or reconveyance to the United States of
lands theretofore erroneously certified or patented, and

to relieve from loss settlers and bona fide purchasers, who; through the erroneous or
wrongful disposition of the lands in the grants, by the officers of the government, or
by the railroads, have lost their rwht or acquired equities, which in Justxce should
be recognized.

It has been shown that relief similar to that applied for in the case at
bar has been granted under the fifth section of the act of March 3,
1887 to transferees; theré seems to be no good reason why the same
relief should not be granted to an-original purchaser under the fourth
section thereof.

It is in evidence that the money for the purchase of the land in gues-
tion was paid by the claimants to the company some time in the month
of March, 1887. It also appears that there are no adverse claimants.

. Your office decision is accordingly reversed, the claimants’ proof will
be accepted, and your office will accordingly demand payment from the
railroad company for the land in question, as provided in section four

- of the aet nnder consideration.

COAL LAND—-PREFERENCE RIGHT OF ENTRY.
WALKER ». TAYLOR.

The preference right of entry conferred by section 2348 R. 8., is dependent upon the
opening and improving of a coal mine on public land that is in the actual pos-
session of the applicant. :

- Secretary Smith to the Commissioner of the General Land Office, July
13, 1896. (B. B., Jr.)

Harly L. Taylor appeals from the deeision of your ofﬁce of July 11,
1895, holding his coal declaratory statement No. 601, filed July 6, 1893
for the NW. % of Sec.24,T.21 N,,R.116 W., Ev anston, Wvommg, land
district, for cancellatlon and 1eJect111g ]JlS application filed July 28,
1894, to purchase the land under his said declaratory statement. -

Taylor’s filing was made under seetion 2348 of the Revised Statutes
to secure a preference right of entry to the land above indicated, and
alleged, among other things, confinued possession, commencing May
29, 1893, and that he had “located and opened a valuable mine of coal
thereon.” On March 12, 1894, Sharp Walker filed his coal declaratory
statement for the same land, alleging possession since March 4, 1894,
thus making a elaim thereto adverse to that of Taylor. One J. S.
Beckwith also subsequently made a coal filing for the same land.
‘When Taylor offered final proof and applied to purchase the land,
July 28, 1894, the local. office suspended action upon his application
until due notice should have been given to the adverse claimants of
record as provided by paragraph 30 of Rules and Regulations under
the coal land law, approved July 31, 1882, :
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Beckwith acknowledged service of notice on him in August following
(the precise day of the month written in the acceptance is illegible).
The record does not show when Walker received notice, but the same,
apparently, brought out his protest, filed August 24, 1894, charging
that Taylor never made any discovery of coal en the land, nor did any
work upon the same in the way of taking out coal therefrom, and that
since his filing the tract had remained vacant and unnoecupied except
as to his (Walker’s) own possession. As the result of a hearing at
which Taylor and Walker only appeared, the local office rejected the
application of the former to purchase, on November 26, 1894, on the
grounds, among others, that he had not been in possession of the land
since March 4, 1894, and had not worked and made such improvements
thereon and shown such good faith, generally, in the premises, as would
entitle him to enter the land in.the face of the protest of an adverse
claimant in possession. Upon appeal by Taylor your office affirmed
the decision of the local office, and held his filing for cancellation.

_ Only two of the nine assignments of error made in Taylor’s appeal
demand consideration here. These are that your office erred (1) in
finding that the evidence did not show good faith in him in the matter
of improvements, and (2) in holding his declaratory statement for can-
cellation. The first of these raises an issue of fact, the second, of law.
It is unnecessary to set out or discuss at any length the testimony upon
the question of fact. The decisions of the local office and of your office

-are in entire harmony upon that question and are adverse to appellant.
The testimony has been carefully examined here and not only fails to
show that any improvements in the way of opening a mine of coal on
the land or of making it more.valuable for coal mining purposes were
ever made by appellant, but it is also shown both by the testimony of
one Lessenger, Taylor’s agent, and by numerous witnesses in behalf of
protestant, that Taylor was not in actual possession of the land when.
he filed his application to purchase. The testimony further fails to
show that Taylor ever made any discovery of coal on the land, and, as
between him and Walker, shows that the latter was in possession when.
the former filed his application to purchase.

Section 2348 R. S. makes the opening and improving of a coal mine
upon the public lands a condition precedent to the preference right of
entry therein .authorized. It also requires that an.applicant to pur-
chase thereunder must be in actual possession of the land (James D.
Negus et al., 11 L. D., 32). Section 2351 R. S. provides that “priority
of possession and improvement followed by proper filing and continued
good faith shall determine the preference right to purchase” in case of
conflicting claims.

There were no 1mprovements made upon this land by Taylor prior to
filing, It is not shown that the Ogden Coke and Coal Co., whose
assignee Taylor claims to be, had any right to the land in controversy,
nor made any improvements thereon, nor that Taylor purchased any-
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thing of any nature from said company. The only evidence in support
of such claim is the statement of Taylor’s agent Lessenger. Upon the
facts found by your office and shown by the testimony, the holding of
Taylor’s filing for cancellation was abundantly justified.

. Relative to Taylor’s conténtion in appeal and argument that he
should have been allowed to make private entry of the land under
section 2347 R. 8., notwithstanding his said filing, it may be proper—as.
it certainly is sufficient—to say in passing, (1) that he elected to pro-
ceed otherwise, as already indicated, (2) that he filed no application to
make private entry thereof, and (3) that no such entry could have
been legally allowed until the adverse filings of Walker and Beckwith
were disposed of.

The rejection of the application to purchase and the proposed can-
cellation of Taylor’s filing are accordingly affirmed.

MINING CLAIM—FINAL CERTIFICATE—TITLE.
J. C. BAXErR FRACTION PLACER.

The final certificate of a mineral entry will not be allowed to embrace the name of
one who fails to show that he ewned an interest in the claim at the date of
application, or that subsequently, and prior to entry, he acquired such interest
from a legal applicant.

Secretary Smith to the Commissioner of the General Land Office, July
13, 1896. ' (E.B., Jr.)

Eli C. Wood, Adam Aulbach and Lawrence O’Neil, who made Cceur
d’Alene, Idaho, mineral entry No. 168, March 28, 1895, for the J. C.
Baker Fraction placer claim, appeal from your office decision of October.
56,1895, requiring proof that Aulbach and O’Neil owned, each, an inter-
est in the claim at date of application, or subsequently and prior to
entry acquired such from a legal applicant, and proof of O’Neil’s citizen-
ship, and holding that in default of the proof required the names of
Aulbach and O’Nejl must be stricken from the final certificate of entry.. .
The contention of the appeal, briefly stated, is that the abstract of title
and a certain judgment on file furnish the required proof.

. The abstract of title does not show that at date of filing application,
December 29, 1894, or of entry, either of the parties in question had
any interest in said claim. Aulbach’s claim of title through one Mary
0. Nason, as widow of . C. Nason, can not be recognized, for the
reason that it is not shown that Mary C. Nason, as alleged widow, or
otherwise, had any interest in the claim. It is not shown that Mary.
C. Nason, who made certain conveyances of record to Aulbach, was
the widow of C. C. Nason. Your office properly held that an agree-
ment to convey, under certain conditions, by J. C. Baker, the 100&’001‘7
of the claim, which agreement is set up as a connecting link to show
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an interest in ‘C. C. Nason, did not convey any interest. Two-deeds,
one dated October 14, 1893, and recorded the same day, from ¢ Mary -
C. Nason, widow of C. C. Nason, deceased,” and one dated and recorded
December 26, 1894, from Mary O. Nason, both to said Aulbach, consti--
tute the only evidence afforded by the said abstract of any conveyance
of an interest in said claim to Aulbach prior to date of entry. It is
unnecessary, in view of the prohibition in paragraph 93 of current
Regulations under the mining laws, to consider the record of certain
conveyances from parties not applicants for patent, made subbequent
- to the application.

The *certain judgment” helembefore referred to is appareutly a
Jjudgment such as is indiecated in section 2328 of the Revised Statutes,
rendered June 26, 1890, in a suit by certain claimants of said claim -
against the claimants of the Idaho Bar placer claim, by the district
court in and for Shoshone county, Idaho. This judgment was in favor
of the then J. C. Baker Fraction claimants, among whom were said
O'Neil and “Mary C. Nason administratrix of Christopher Nason
deceased.” "This judgment is of no avail so far as either Aulbach or
(’Neil is coneerned, before the land department, in view of the show-
ing made by the abstract of title. Said abstract does not show, as
already indicated in part, that any one authorized in the premises con-
veyed any interest of C.C. Nason or Christopher Nason in said lode claim
to said Aulbach. Without setting forth the minutia of computation it
is found that said abstract shows that by deed dated June 23, and
recorded June 25, 1894, said O’Neil conveyed an undivided one eighth’
interest in the claim in question to Hli C. and James R. Wood, which
wag one seventy-second greater interest than he is shown to have at
any time acquired. Said judgment does not show the amount of his
interest. It is unnecessary in view of the foregoing to consider the
question of O’Neil’s qualification as to citizenship. Your office dicision
in accordance herewith is affirmed. ‘

MINING CLATM—REIN STATEMENT——RELOCATION. ‘

MCGOWAN ET AL. v, ALPS CONSOLIDATED Minine Co.

_ A mineral entry canceled without notlce to the entrymau musb be remstaﬁed irre-
spective of any intervening adverse claim.

The cancellation of a mineral entry does not in itself render the grouud covered
: thereby subject to reloca,tlon

" Secretary Smith to the C’Ommzssioner of the General Land Office, July
' 13, 1896. S (P.JL0Y-

-The record in this case shows that The Alps Consolidated: Mining
Company, by G. L. Havens, Superintendent, on October 2, 1881, made.
application for patent for the Alps No. 2 lode mmmg cla,lm, survey No.

1814—vorL 28——8 .
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1953, Leadville, Colorado, land district. On December 19, 1882, the
-+ Alps Company abandoned that portion of its claim that conflicted with
the Great Eastern lode, and on the same day made entry, No, 1497, of
the Alps No. 2, less this conflict.

In so far as material to the question involved here the next step was
by your office letter of April 8,1885, addressed to the surveyor general
.of Colorado, which required a new survey of the Alps No. 2, showing
the exclusion of the Great Kastern. He was required to notify the
parties in interest. " Thus the matter rested October 9, 1894, when your
office called for a report from the surveyor general as to What action
had been taken under your former letter. On November 9th, following,
he reported that on October 13, 1894, he “wrote J. W, Smith, Leadville, ‘
registered, $25 deposit required, and sent a copy of former General
Land Office letter;” that the registry receipt was returned, but no.
further action had been taken. '

On March 19, 1895, your office addressed the register and receiver,
calling cmttentlon to the eorrespondence with the surveyor geneml and
held the entry for cancellation.

On June 15, 1895, the register reported that notice had been mailed
to the Alps Oonsolidabed Mining Company at Leadville by registered
letter and the same was returned uncalled for. Thereupon, by letter of
June 24, 1895, your office canceled the entry.

On July 6, 1895, there was filed in the local office the affidavit of one
B. F. Stickley, by which it is shown that he is the agent of the Alps
Company, and has been such agent for ten years; that the company
has no office in Leadville; ¢“that affiant this day for the first time learned
~of the requirements of Hon. Commissioner’s letter of April 8, 1885;”
that the company never had notice of such requirement; that the com-
pany ¢ stands ready, willing and able to comply with all the require-
ments of the General Liand Office;” that the premises are valuable and
large sums of money have been spent in the development of the same.
The company ask that the order of cancellation be revoked and that it
be allowed to meet all the requirements of your office.

Omitting further details, it is sufficient to say that McGowan et al.
on June 26, 1895, located the ground under the name of the Clark lode,
and they appeared by counsel and objected to the reinstatement of the
Alps entry. Your office, however, by letter of October 16, 1895, held
that the cancellation was erroneous, and the same was recalled and
revoked, whereupon McGowan ef al, prosecute this appeal, assigning
numerous grounds of error. »

“The most material contention of counsel is that it was error to rein-
state this entry in the presence of an alleged adverse right in the land,
acquired as it was by a relocation of the identical ground, afber the
cancellation of the entry by your office.

There is nothing in the record that would justify the smveyor general
in sending notice of your office order of 1885 to J. W. Smith. This is
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the only mention of this name in the record. Neither was there any-
thing to warrant the local officers in mailing the notice to.the Alps
Company addressed at Leadville. On the contrary, the certificate of
ineorporation filed in their office shows that the office of the company
is in New York City. It follows that the cancellation was without
notice to the claimant, and therefore erroneous. The attention of your
office being called to thls, it could do nothing less than reinstate the
| entry.

The fact that the entry was canceled would not of itself render the
ground subjeet to relocation.  The original location of the lode was not
. affected by the cancellation, even though it had been regular, and the
owner could still hold it under its possessory right so long as there was
a compliance with the requirements of the law. (Branagan et al. v.
Dulaney, 2 L. D., 744).

An affidavit by MeGowan has been filed in which he states that the
annual assessment work for the years 1894 and 1895 was not performed
on the Alps No. 2. This affidavit can not be considered, for the reason:
that the Alps Company has had no notice of it.

There is in the files an amended survey of the Alps No. 2, forwarded
December 7, 1895.

Your ofﬁce judgment is affirmed, and the papers m ansmitted by your-
office letter ¢“N?” of November 1, 1895, are herewith returned for appro--
priate action. :

RAILROAD GRANT—SECTION 1, ACT OF APRIL 21, 1876.
NORTHERN PAcCIFIC R. R. Co. v. TREADWELL.

The confirmation of entries under section 1, act of April 21, 1876, is solely for the
benefit of the individual claimant, conditioned upon his compliance with law,
and twas not intended to confirm the entry absolutely, as against the rlght of
the company, so as to except the land from the grant, in favor of any other -
settler.

Secretary Smith to the Commissioner of the General Land Office, July
13, 1896. _ (F. W. C.)

‘With your office letter of November 4, 1895, are submitted the papers-
in the case of Northern Pacific R. R. Co. ». Treadwell, involving the
SW. 1of See. 5, T.23 N., R.19 B., Waterville land district, Washington.

This land is within the limits of the withdrawal upon the map of
general route of the branch line of said road, filed August 15, 1873.
It fell without the limits of the withdrawal adjusted to the map of
amended general route of the branch line filed June 11, 1879, and was
restored to entry during that year. It again fell within the primary
limits of the grant as adjusted to the map of deﬁmte location ﬁled
December 8, 1884,

" The order of withdrawal on account of the map of definite locatlon
was not received at the local office until January 7, 1888,
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Subsequently to the filing of the map of definite location and prior
to the receipt of the notice thereof at the local office, to wit, on March
25, 1885, John Tymon was permitted to make homestead entry of this
land, which entry was contested by Treadwell for abandonment and
ordered canceléd June 22, 1889, Thereafter Treadwell applied to file
pre-emption declaratory statement for the land upon which the present
controversy arose.

The testimony shows that Treadwell began working upon the tract
- in question September, 1887, He moved his family on the place the
following spring and they have since resided thereon and made improve-
ments valued at about $200, '

Your office decision rejected the application holding that as there
was no anthority for the filing of the map of amended general route,
the withdrawal of 1873 centinued and was a bar to the allowance of
Treadwell’s application.

- The appeal urges that as Tymon’s entry was made before the receipt
,of notice of the withdrawal at the local office upon the map of definite
location, that the same served to defeat the grant.

For the disposition of this case it is unnecessary to consider the
effect of the withdrawal of 1873 upon the map of general route. The
record discloses no claim to the land at the date of the filing of the map
of definite location December 8, 1884, and the land therefore passed
under the grant. While it is true Tymon made entry before the receipt
of the notice of withdrawal at the local office and might have been con-

firmed under the act of April 21, 1876 (19 Stat., 35), that is disregarding
- the withdrawal of 1873, yet as held in the decision of this Department
in the case of Northern Pacific R. R. Co. (20 L. D., 191), the confirma-
tion of entries under section one, act of April 21,1876, is solely for the
benefit of the individnal claimant, conditioned upon his compliance
with law, and was not intended to confirm the entry absolutely as
against the right of the company so as to except the land from the
grant, in favor of any other settler.

Whatever Tymon’s rights under the act of 1876 might have been
had he complied with the law, yet with the abandonment of his entry
said act can have no application, and as Treadwell settled upon the
land subsequently to the filing of the map of definite location, your -
office decision rejecting his application for conflict. with the grant is.
hereby affirmed.

COAL LAND—SCHOOL GRANT-DISCOVERY.
STATE OoF MONTANA 2. BULEY.

Land known to contain coal prior to the admisssion of the State to the Union is
excepted from the operation of the school grant.
It is not necessary to show that coal has been developed on all parts of a forty acre
. tract; if coal has been discovered thereon the applicant is entitled o the w hole
of such legal sub- division,
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Secretary Smith to the Commissioner of the General Land Office, July
(W. A. L) ‘ 13, 1896. (P.J. O

The record in this case shows that Charles E. Buley filed coal
declaratory statement on December 15, 1891, for the NE. 4 SE. %, Sec.
36, T. 19 N., R. 6 E., Helena, Montana, land district; that on January
30,1893, he presented his ¢ affidavit at purchase,” and this is endorsed
“held thirty days to give notice to adverse claimants.”  The land
being a school section the State of Montana was notified, and the
Attorney General under daté of February 18, 1893, replied:

The State elects to institnte no contest in this case, upon the ground that your
Department, and as well the General Land Office at Washington has decided that
such lands do not pass to the State under general grant of Congress, from the fact
that they are mineral lands.

Entry was made Mareh 28, 1893,

On April 20, 1893, the Attorney General of Montana, in a letter to
your office smted that he was in receipt of information “that there was
not over three or four acres of coal land in said entire tract.”

By letter of June 8, following, your office directed the local to allow
the State sixty days within which to show cause why the entry should
not proceed to patent.

On August 30, 1893, the Attorney General hled in the local office
the affidavits of George M. Watson, Charles Ashworth, Frank Lewis
and Edgar E. Jones, and on September 4, that ot Jerauld T, Arming-
ton. Each of these affiants admits that there is coal on the land in
- controversy; that it has been developed and mined, and coal hauled
away from the mine for use; that there was a-tunnel more than one
hundred feet in length showing a vein of coal; that prior to Buley’s
entry this tunnel had been started by witness Armington, who admits
that he at one time contemplated taking it as coal land. »Allk_the
affiants claim, however, that only about six acres of the forty is coal,
and claim that the balance of it is more valuable for agricultural pur-
poses. The atflant Watson says, ¢Mr. Buley stated to me that Clingan
was in with him.” Jones says that he had purchased the interest of
Buley “abouat two months ago;” :

there was some (coal) shipped late in the spring. We are selling all the time to
local ranchers. It is worth three dollars a ton, that is what we charge for 111 R
We have sold I believe about six or eight tons since I bought in- . . . . asfar
as I know Clingan has always owned one-half of it. I could not say whether
Clingan owned one-half of it when Buley filed on it. '

Without any formal charges being made, and upon these-affidavits,
your office by letter of October 6, 1893, ordered a hearing ¢ to deter-
mine the character of the land?” and “albo whether the entry was ma,de

by said Buley for his own use and benefit.”
The testimony was taken before the clerk of the district court

:Xand upon examination the local officers found that the land was more
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valuable for coal mining purposes than for -agriculture, and recom-
mended that the coal entry remain intact.

Your office by letter of August 9; 1895, reversed the local ofﬁce, and
held the entry for cancellation on the glound-

that the State has shown fhat the existence of coal within the limits of the land
embraced in contestee’s coal entry, in sufficient quantity to add to its value, and to
justify the necessary expenditure for extracting it therefrom, was not known prior to
November 8, 1889, and that therefore said tract of land passed to the State of Mon-
tana under its school land gr&nt.

The entryman prosecutes this appeal, aaglgnmg errors both of law
and fact.

The propriety of ordering a hearing in the case, under the circum-
stances and on the showing made, is very questionable, to say the least.
The State had au opportunity to contest the entry in the first place and
declined to do so on the ground that the land was mineral. Subse-
quently, on an informal suggestion that there were not more than three
or four acres of land that was valuable for coal, atfidavits were allowed
to be filed by which it was shown that coal did exist on the land.
There isnot a statement in the affidavits, which, if admitted to be true,
‘would entitle the State to the land under the circumstances. The hint
as to the interest of Clingan in the entry is unworthy of consideration
for the purpose of ordering a hearing in view of the entryman’s proof.

‘The decision of your office, atfirming that of the local, that there is
no evidence in the record showing that Buley made this entry in the
interest of others, is concurred in.

The only issue remaining to be determined is whether coal was shown
to exist on the land prior to November 8, 1889, the date of the admis-
sion of Montana as a State. The testimony on this point as set forth -
in your office decision is quoted with approval:

As to the facts known November 8, 1889, relative to the existence of coal on this.
tract; and its value for coal mining purposes the evidence submitted at the hearing
ig very meager and somewhat conflicting, and is substantially asfollows:

Frank Lewis, a witness for the State, testiﬁed that the tunnel was first opened by
Mr, Armington in 1886 or 1887, who extended the same sixty or seventy feet; Mr,
Carpenter filed on it and worked on it in 1887, and that the tunnel was in about
seventy feet when Buley commenced work.

Mr. Armington, also aiwitness for the State, testified that he loeated this land
three or four years ago; thought he was going to get good .coal; expended six or
eight hundred dollars, run in ten or twelve feet, then Mr. Carpenter took out a
claim for him and run the tunnel sixty-seven or seventy feet, and received no refurn
for his expenditure.

Mr. McQueen, another witness for the State, testified that when he was in the
tunnel in 1889 or 1890, coal was visible.

Mzr. Ashworth, a witness for contestee, testified that he did the first work in the
tunnel; did it for Armington in 1889; worked two days and found coal; it was next
opened in April, 1890, by Wall and Guesford who run the tunnel sixty feet for
Armington. .

Mr. Mortson, a witness for the coal claimant, testified that he located three coal
claims in 1878, one of which embraces the land involved in this case; discovered
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coal on it at that time; found a coal vein four feet five inches thick; the coal dis-
covered in 1878, was too near the outcrop to tell whether it was good coal but it was
coal.

In addition to this it may be said that the Buley tunnel has heen run
two hundred feet with a cross-cut of twenty-one feet, and that there is
four and one-half feet of clean coal in the breast of the tunnel, which
is about one hundred and sixty feet under cover. Also, that one wit-

-~ ness says that as early as 1874, while surveying a military road through
this land, he reported to “the engineering department of the govern-
ment” the existence of coal in that region, and that it was well-known
at that time. In 1878 coal was opened and mined in this section, and
the testimony shows that there are coal mines in the vicinity and ad-
joining the land in dispute. While this latter fact would not of itself
establish the existence of coal on this identical tract, yet it is men-
tioned to show that in this particular region there is a coal measure,
and that it was known prior to November 8, 1889.

It is true, as shown by the testimnony, thmt coal has not been devel—
oped on all parts of the forty acre tract. But thisis not required. The
statute provides that parties “have the right to enter by legal subdi-
visions any quantity of vacant coal lands,” not exceeding one hundred
and sixty acres, (Sec. 2347 R.S.) For the purposes of this act the
smallest legal subdivision is forty acres,and if coal has been discovered
as in this case, the party is entitled to the whole of such legal sub-
division. :

Your office Judgment is therefore reversed, and the coal entry WIH
pass to patent, if othel wise mtlbfamtox\

TIMBER CULTURE CONTEST—APPLICATION TO ENTER.
SHEA v. WILLIAMS.

An applieation to enter filed with a timber culture contest is a part of and dependent
upon the result of the contest, whether it be the first or second contest; and,
where for any cause the second contest fails, or never attaches by reason of the
cancellation of the entry under the first contest, the application filed with the
second contest does not serve to reserve the land after the disposal of said contest
but falls with it, and confers no right upon the applicant.

The cases of Kiser v. Keech, 7 L. D., 25, and Heilman «. Syvelson, 15 L. D. 184
overruled. '

Secretary Smith to the Commissioner of the General Land Office, July
(W. A. L)) : 13, 1896. (F. W. 0.)

I have considered the appeal by Williams in the matter of the con-
test of John Shea ». James B. Williams, involving the latter’s home-
stead entry No. 15,228, made September 23, 1889, for the NW. %, Sec.
20, T. 18 N., R. 27 W, North Platte land district, Nebraska, from youtr
office decision of May 28, 1892, holding said entry for cancellation
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‘because it was adjudged that Shea had a supermr right of entry in
‘said tract. :

The facts in the case, briefly stated, are as follows:

On March 24, 1886, one Peter Gavm made timber culture entry of
‘this land agamst which one Lew Williams filed a contest on January
11, 1888, resulting in a decision of the local officers, dated May 7, 1888,
recommending the cancellaiion of said entry, from which no appeal
was taken.

Whilst said case was awamuo dotlon in your office, to wit, on Octo-
ber 4, 1888, John Shea, the present contestant, filed a second contest -
aga,inst said entry by Gavin, which he amended on Mareh 2, 1889, by
-alleging that the contest by Williams was speculative, “and that said
contestant had filed contests against other claims and has no intention
of entering said tract.”

Shea’s contest was accompanied by his apph(,atlon to enter the land
in question under the timber culture laws. On the same day Shea
filed a second contest in the case of Penner #. Baldwin, accompanying
the same with a timber culture application to enter the land therein
involved, and had, prior to this time, filed & second contest in the case
of Shrader ». Dillie, accompanying the same also with bis application
‘to enter the land involved under the timber culture laws. 4

By your office letter of August 13, 1889, the entry by Gavin was can-
-celed on Williams’ contest, of which Williams was duly advised, and
within the thirty days of preference right awarded successful contest-

iants, to wit, on. September 23, 1889, his brother, James Williams, filed

" his, Lew Williams’, waiver of any preference right and same day he
{James Williams) was permitted to make homestead entry of the land
-in question.

On November 6, 1889, Shea contested said entry claiming a prefer-
ence right under his second contest, of which he had never been advised
by the local officers upon the cancellation of Gavin’s entry,

- Upon the testimony adduced the local officers found that there was
1o fraud in the matter of Lew Willlams’ contest aguinst Gavin’s entry,
‘and dismissed Shea’s contest. '

"~ Upon appeal, your office decision of May 28, 189 , reversed the deci-
sion of thelocal officers upon the anthority of the holdiu g in the cases
of Kiser ». Keech (7 L. D., 25), Carson v. Finity (10 L. D.. 532), in which

cases it was held: v
: The pendency of an application to enter filed by a second contestant with his
affidavit of contest against a timber culture enfry operabes to reserve the land
subject only to the rights of the first contestant.

. The sole question for consideration therefore is: Did the application
-by Shea, filed with his second contest, serve to reserve the land after
the entry had been canceled on Williams’ contest and he had waived
his preferred right of entry?

;. It is plain that.your decision was warranted under the holding made
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in the case of Kiser v. Keech (supra), but without attémpting to ques-
tion the merits of Kiser’s claim in that case, yet the principle therein
announced, to my mind, is in conflict with the fundamental principles
governing the granting of a preferred right of eéntry and the disposi-
tion of applications ﬁled for land already appropriated by entries of
record.

It is a fundamental principle that rights secured by an application
filed with a timber culture contest, depend upon the establishment of
the charge, and if the contest fails the application falls with it. Itis
also well established that the second contestant does not secure any
preference right by reason of his contest, where the entry under attack
is canceled in the prior, contest of another. Armenag Simonian (13 L.
D. 696) It is plain then that Shea did not secure a 1)ref<,rred right by
reason of his contest.

In the case of Kiser v, Keech (supra), it is adjudged that Kiser’s con-
test was properly dismissed because the entry had been canceled upon
a prior contest, but as Kiser had filed an application to enter the land
along with his contest, it was held that ¢ such application operated, upon
the ascertainment of the default, to reserve the land, subject only to
rights of the first contestant,” thus, it 'was held that the application
was separate and apart from the contest, and the pendency of the same
was held to operate as a reservation of the land.

If this be the correct view of the law, then, as shown in the present
case, Shea was in a position to claim three tracts, upon a certain con-
tingency, without expending a cent or taking a step towards clearing
~ the record of defaulted entries; further, before disposing of any of these
tracts, where the first contestant from any cause failed to make entry,
notice hiad to be given Shea of his preferred right, and he would thereby
be entitled to a second preferred period and might make entry, if he
desired, or dispose of lLis preference to others.

It has been repeatedly held that an application tendered for lands
already appropriated by an euntry of record, secures to the party no
rights, and if rejected and appealed from, sueh appeal will not cause
any rights to attach under said application, even if the prior entry be
canceled during the pendency of sach appeal. Maggie Laird, 13 L.
D., 502,

It is clear, then, that there is a conflict in principle in the several
rulings with that announced in the case of Kiser v. Keech (supra).

In Carson ». Finity (supra), although Kiser v. Keech is referred to as
authority, the facts show the case presented to have been different.

In that case the prior contestant withdrew before the cancellation of
the entry, hence the second contest attached.

So in Hudson ». Francis (15 L.D.,173), the prior contest was dis-
missed and -the becond contest attmched before the entryman re]m-
quished.

In the case of HGIIIP&D ».-Syverson (15 L. D. 184) however, the case,
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as presented by the record, was similar to the case of Kiser ». Keech
(supra), and Heilman was awarded the land, by reason of his applica-
tion filed with a second contest, over Syverson who secured the cancel-
lation of the record entry but did not assert his preference right within
thirty days from notice. t

These are the only cases I have been able to find reported, involving
directly the principle here at issue.

It is plain to my mind that the holding in the two cases referred to,
is in conflict with the prineciples hereinbefore announced in the matter
of awarding preferred rights under contests; the disposition of appli-
cations tendered for lands covered by existing entries, and that the
conflict arises from considering apphcaﬁmons filed Wlth a contest as
separate from tlie contest.

After careful consideration therefore, I am of the opmlou that an
application filed with a contest is a part of and dependent upon the
result of the contest, whether it be the first or second contest, and
that where, for any cause, the second contest fails or never attaches by
reason of the cancellation of the entry under the first contest, the
application filed with such contest does not serve to reserve the land
after the disposal of the contest, but falls with it, and confersno right
-upon the applicant. )

I must, therefore, decline to follow the deusxons in the case of Kiser
v. Keech, supre, and Heilman ». Syverson, supra, and so far as they
conflict herewith the same are hereby overruled.

Had Williams failed in his contest, Shea would then have been entitled
to proceed with his. Having been snccessful, the record was cleared
upon Williams’ contest, and if ke failed to make entry,it became, as any
other public land, subject to entry by the first qualified applicant. In
this case the brother of the first contestant made entry of the land on
the waiver of the preferred right. Had Shea shown that the contest
was brought for a speculative purpose in the interest of the present
entryman, he might have secured the cancellation of the present entry,
and in that event, he would have been entitled to make entry, but noé
by reason of the application filed with his second contest against Gav-

in’s entry. The record shows that he failed to sustain the charge of
speculative .contest as against Lew Williams, and I therefore reverse
your office decision and direct” that Shea’s contest be dismissed and
that Williams’ entry be allowed to stand subject to compliance with law,

WiILLis v. MERRITT.

Motion for rehearing in the cause above entitled denied by Secretary
-Smith, July 13,1896. See departmental decisions of February 4, 1896,
22 L. D., 79, and May 14, 1896, 22 L. D., 571.
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. SQLDIERS’ ADDITIONAL HOMESTEAD—-DUPLICATE CERTIFICATE.
HexrY N. Corp.

In view of the provisions of the act of August 18, 1894, validating outstanding sol-

' diers’ additional certificates in the hands of bona fide purchasers, a duplicate
certificate may issue to'such a purchaser, in the name of the soldier, on due
showing of the Ioss of the orlgma;l and the further fact that it has not been
located.

Secretm"y Smith to the Commissioner of the General Land Office, July |
(W.A. L) 18, 1896. (W. M. W.)

Henry N. Copp has appealed from yotr office decisions of July 10,
and August 1, 1895, denying his application for the issuance of a
duplicate certificate of right to make soldiers’ additional homestead
entry in the name of one Samuel Mitchell.

The record facts necessary to be considered in determining the ques-
tions presented show, that on Janunary 8, 18+3, your office issued, under
section 2306 of the Revised Statutes, a soldiers’ additional homestead
certificate for 5.89 acres of land in favor of Samuel Mitelhell, late pri-
vate of Company B, 57th Regiment of United States Colored Troops.
Said certificate was sent to H. J. Ennis of this city as the attorney for
said Mitchell.
~ On December 8, 1886, said Copp addressed a letter to your office,
stating that there had been lost or stolen from the mails a soldiers’
additional homestead certificate for 5.8) acres, in the name of Samnel
Mitchell, and requested that proper notings be made on the records of
your office. Mr. Copp also stated in said letter that he desired

. information as to the proper course to pursue to secure the additional homestead
right thus lost to said Mitehell. . If an indemnity bond will be accepted and a new
certificate issued, I will gladly furnish the bond. T will furnish evidence of loss,
such as affidavits of myself, the sender (and the person) o whom it was sent, but
by whom it has never heen received.

By letter of December 15, 1886, your oﬁ‘ice informed Mr. Copp—

That this office does not recognize the right of a soldier to sell or transfer his right
to make an additional homestead entry, and the fact that said certificate of right is
outstanding is no bar o the right of the soldier to make personal entry in his own
name at any time prior to the satisfaction of his right by the location of said certifi-
cate of right, and I can see no way by which it would be safe and proper for me to
issue a second certificate of right in this case.

On June 22, 1893, Mr. Copp made a.pphcatlon to your office

for the issue of a duplicate of the additional homestead certificate in the name of
Samue] Mitchell, late private Company B, 57th Regt. U. 8. Colored Troops, and the
certificate thereof to bein my name as the bona fide owner of the same, under the act
of Congress approved Auguost 18, 1894. .

Mr. Copp filed with his application his sworn statement as follows:

Some time in the fall of the year 1886 I purchased of and received from Simeon H.
Merr_ill, then chief of ‘the money order office of the Washington, D. C., city post
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office a certificate of right to an additional homestead entry under section 2306 of
the U, 8. Revised Statutes in the name of Samuel Mitchell, formerly private Co. B,
57th Regiment, United States Colored Troops, for five and 89/100 acres of public
land. I paid said Simeon H. Merrill about eighty-five ($85) dollars for said certifi-
cate and two powers of attorney executed by said Samuel Mitchell, one power of
attorney to locate the said certificate on public land and the other power of attor-
ney to sell, transfer, and convey any land so located or entered, the said powers of
attorney being irrevocable by said Samuel Mitchell.

That on or about the 23d day of October in the year 1836 I enclosed said certificate
and. the said two powers of attorney in a letter addressed to the cashier of the First
National Bank of Olympia, Washington, with instructions to deliver the said papers
to John I". Gowey on receiving from said Gowey one hundred and ten ($110) dollars,
which sum less costs was to be sent to me by exchange on New York City. I placed
the said letter in the Washington city post office and I was never able to trace the
said letter and I supposed and do believe it was destroyed, lost in, or abstracted from,
the United States mails, all without my knowledgs, assent or connivance. N

Further, I never received from said John F. Gowey or the said. cashier of the First
National Baak, any pay for said certificate in whole or in part, or any promise to
pay from either or both of them or any one else, in view of the loss or destruction of
said certificate. Inasmmuch as it was the common and universal custom of the com-
mercial world to evidence the sale, transfer, assignment and conveyance of the right
of the soldier under said section of the United States Revised Statutes and his cer-
tificate by means of the po: ers of attorney and not otherwise, and as the said cashier
and the said John F. Gowey claime and affirmed that neither of them had received
said papers, I never demanded payment therefor.

Further, I depose and say that I do not know the address of the said soldier Sam-
uel Mitchell and I have not communicated with him or any one in his behalf on the
subject of the said certificate or of an application for the issue of a duplicate certifi- -
. cate in the place thereof.

Further, I depose and say that I am the bonga fide purchaser for value and the owner’
of said right and certificate, being the said additional homestead certificate in the
"name of Samuel Mitchell, late private Co. B, 57th Regiment U. 8. C. T., as afore-
said, issued by the Commissioner of the General Land Office January 8, 1883; that I
Teceived in good faith as purchaser from said Simeon H. Merrill the said certificate
and the said two powers of atborney, as was the -custom of transfer of tifle by
_ delivery of the papers and the possession thereof. Since the date of said letter I
have never seen, heard from or been able to trace said additional homestead certifi-
_cate in the name of Samnuel Mitchell aforesaid. '

And also the sworn statement of John F. Gowey, as follows:

STATE OoF WASHINGTOX, Thurston County, ss:

John F. Gowey, being duly sworn, deposes and states as follows: During the year
1886 it was part of my business to locate scrip on public land: As nearly as I can
remember during the latter part of said year, I requested Henry N. Copp of Wash-
ington, D. C., to send by express C. 0. D., to the city of Olympia, Washington, What
is known as-a fractional soldiers’ ‘deltlona,l homestead certificate of about five acres
in area, which, if satisfactory in all respects, I would purchase.
~ In December of said year I received a commmunication from said Henry N. Copp to
the effect thas in October, the second month before, he had forwarded by mail to
the cashier of the First National ‘Bank, in said City of Olympia (of which bank I
am now and have been vice president for the past four years and more, from the fall
of 1887 to the fall of 1890, I was.president of said bauk and from July, 1882, to July,
1886, I was register of the U. 8. Land office at Olympia, Wash.); a snldiers_’ addi-
tional homestead certificate for five (5) and 89/100 acres in the name of Samuel
Mitchell, formerly private Co. B, 57th Regiment U. 8. C. T. As I had never seen
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nor received said certificate, I declined to pay.for the same and I have never paid

for it in whole or in part or promised to pay foritin whole or in part. I donot know

what became of said certificate beyond the statement made by said Henry N. Copp.
(Signed) . Joux-F. GOWEY.

" On July 10, 1893, your office denied Mr. Copp’s application.
~ On July 11,1895, he filed a motion for review of your office decision,
which motion was overruled by your office letter of August 1, 1895,
" In his appeal Mr. Copp specifies several grounds of alleged errors in
" the decisions appealed from, the sixth and ninth of which are as
follows :— ’

6. In not holding that the evidence submitted. together with the fact that no
effort has been made- o locate said certificate since it left the possession of said
Copp, nearly nine years ago, raises a reasonable presumption of its loss or destruc-
tion and entitles him, as its owner, under the act of Aug. 18, 1894, to a duplicate
certificate thereof, in his name, under said act.

9. In holding that ‘Merrill’s connection with Mitchell’ must be shown, in the face
of the fact that it is-already shown that Merrill had possession of the certificate
issued to Mitchell under claim of ownership, and so]d the same to appellant

It appears that the records of your office show:

" That said Mitchell became entitled to enter the additional land under Section 2306
U. 8. R. 8., and does not appear therefrom that he has exercised that right.

The act of August 18, 1894 (28 Stat., 397), provides:—

That all soldiers’ additional bomestead certificates heretofore issued under the-
rules and regulations of the General Land Office under section twenty-three hun-
dred and six of the Revised Statutes of the United States, or in pursuance of the
decisions or instructions of the Secretary of the Interior, of date- March tenth,
eighteen huudred and seventy-seven, or any subsequent decisions or instruetions of
the Secretary of the Interior or the Commissioner of the (General Land Office, shall
be, and are hereby, declared to be valid, notwithstanding any attempted sale or
transfer thereof; and where such cerfificates have been or may hercaffer be sold.or.
transferred, such sale or transfer shall not be regarded as invalidating the right, but
the same shall be good and valid in the hands of bona fide purchasers for value; and
all entries heretofore or hereafter made with such certificates by such purchasers
shall be approved, and patent shall issue in the name of the assignees.

The material part of the decision appealed from necessary to consider
in determining the case is as follows:—

Tt is found, however, that the evidence of assignment usually present in cases of
the kind, consisting of the production of the certificate and the powers of attorney
" necessary for the use thereof by the holder in the name of the soldier, which have"

been held by the Department to amount to an assignment of the right, 1s not present
in this case.

The certificate is said to be lost, as also the powers of attorney. The only evi-
dence that the certificate and powers of attorney were transferred by Mitichell for
the purpose of assignment are the affidavits above mentioned. '

" I think that Mitchell must be regarded as a claimant of record to the rlght of
additional entry. To comply with Mr. Copp’s request would be equlvalent to a
decision by this office against Mitchell’s right to avail himself of the additional
homestead privilege to which the record shows that he was found to be entitled, on
the ground that he transferred the same and that Copp.is the present owner thereof,

I am not satisfied that this can be properly done in an ex parte proceeding, and on
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evidence of the character submitted.” It does not appear that Mitchell has had
notice of this proceeding, nor does it appear what, if any, effort has been made to
ascertain his whereabouts, and to afford him an opportunity to be heard as to
whether he ever parted with his right by assignment as alleged.

It is true that there are precedents for issuing new or duplicate certificates of
additional right on application of the beneficiary, but I know of no ease in which
this has been done at the instance of a party claiming under the act of August 18,
1894, to the exclusion of the original beneficiary, without notice to the latter. Such
reissue does not appear to be provided for in said act, or the instructions in circular
of October 16,1894, issued thereunder.

The evidence submitted by Mr. Copp, in connection with the records
of your office, establishes the following facts:

1. That on January 8,1883, your office issued, in the name of Samuel
Mitchell, a soldiers’ additional homestead certificate for 5.89 acres of
Jand under the law and instruections of the Department, and on the
same day mailed it to Mitchell’s attorney, Ennis, in this city.

2, That said certificate has never been located by Mitchell or any
one else.

3. That in the fall of 1886 Henry N. Copp purchased said certificate
of Samuel H, Merrill and paid him a valuable consideration therefor.

‘4. That at the time of said purchase said certificate was delivered
to said Copp, together with two powers of attorney executed by said
Mitchell, one power of attorney to locate the certificate on public land,
and the other power of attorney to sell, transfer and convey the land
so located or entered under said certificate; both of these powers of
attorney made irrevocable by said Samuel Mitchell,

5. That in October, 1886, Henry N. Copp enclosed said certificate and
powers of attorney in a letter addressed to John F. Gowey, Olympia,
Washington, who never received them. »

6. That said certificate has been lost in the malls, or otherwise, and
-cannot be found.

The questions to be determined are: First is Henry N. Copp entitled
to have a duplicate certificate issued to him, and if so, then should it
issue in his name or the name of the soldier Mitechell? The language
ased in the act of August 18, 1894, is very broad: ¢ All soldiers’ addi-.
tional homestead certificates ” 1ssued prior to the passage of the act
ander the law and regulations, are made and ¢ declared to be valid”
notwithstanding any attempted sale, or transfer thereof; ¢ and where
such certificates have been or may hereafter be sold, or transferred,
such sale or transfer shall not be regarded as invalidating the right
bitt- the same shall be good and valid in the hands of bona fide pur-
chasers for value.” ‘

This language clearly covers a case of “sale” and purchase as-well
.as one of “transfer.” Mr. Copp is shown to be a bona fide purchaser for
value and comes within the provisions of the act of August 18, 1894,

In the case of John M. Rankin (on rereview, 21 L. D., 404), 1t was’
held that said act validated all outstanding soldiers’ addlmonal certifi-
‘cates in the hands of bona fide holders. An outstanding certificate is
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one that has been issued and has not been located, canceled or surren-
dered. Mz, Copp purchased this certificate and lost it; the mere loss
of the certificate itself can not be treated as the loss or destruction of
his rights thereunder. Since Congress has enacted a law validating
and making good the certificates outstanding, it follows that Mr. Copp .
is entitled to have a duplicate certificate issued, and delivered to him,
reciting that it is issued in lieu of the original which has been lost. Of
course, it will issue in the name of Samuel Mitchell and for only 5.89
acres of land.

The lost powers of a,ttoruey have nothmg to do with the case, The
Department was in no sense connected with them in their ineeption
and can make no order respecting them; they originated between the
soldier, Mitchell, and his attorney or attorneys, and all matters relating
to them must be settled outside of the Department.

The decision appealed from is reversed, and you are directed to issue
a duplicate soldiers’ certificate and deliver to Mr. Copp in conformity
with the views herein expressed.

COAL LAXND ENTRY—-ASSOCIATION——IMPROVEMENTS.
McCWILLIAMS ET AL. v. GREEN RIVER COAL ASSOCIATION.’

A coal Jand entry made by an association under the proviso to section 2348 R. S. may
embrace by legal sub-divisions six hundred and forty aeres including the legal -
sub-divisions on. which the mining improvements are actnally situated, whether
the land covered by said improvements is coal or agricultural lind.

Under an entry of such character the land must.appear to be mineral in character as
a present fact, and from actual production of coal, but the development of coal
on each forty acre sub-division is not requisite. .

Secretary Smith to the Commissioner of the Geneml Land Office, July
(W. A. L) 13, 1896. (W.M. W.)

T have considered the case of James McWilliams et al. ». The Green
River Coal Association, on the appeal of the latter from your office
decision of April 11, 1895, rejecting said association’s coal declaratory .-
statement and final proof thereon to the W. & of See. 26, T. 22 N,, R. 7
E., Seattle, Washington, land distriet. '

The record shows that the approved plat of said township was ﬁled_ '
in said local land office on the 5th of May, 1893. ,

On the same day The Green River Coal Association, by its attorney -
in fact, filed a coal declaratory statement for section 26 of said town:
ship, claiming it under the provisions of Section 2348. of the Revised -
Statutes.

On the same day, D. W. Wolters made homestead ently for the SW.:
+of said section 26, :

.
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On Why 13,.1893, Peter Brown made homestead entry for the S. & of
the NW. £ of said section 26. .

On October 16, 1893, James M. ’V,[cWﬂhams made homestead entry
. .for the N, & of the \TW. 4 of said section 26.

©On July 23, 1394, the coayl applicant offered final proof, which the
local officers declined to accept.- Notice of a hearing was issned, citing
the above named parties to appear and submit evidence as to the char-
acter of the land. At the time set for trial all the parties appeared
and introduced their testimony.

On December 22, 1894, the register and receiver found that ¢ the coal
" claimants have-failed to show by their testimony that there are veins
of coal upon this land that have been developed and worked, and that:
are actually produocing coal.” They recommended that the homestead’
entries of McWilliams, Brown and Wolters be sustained, the applica-
tion of the Green River Coal Association to purchase said land be
~ denied, and said association’s final proof rejected.

The co(ml claimants appealed.

On April 11, 1893, your office concurred with the findings of the regis-
ter and receiver as to the facts and rejected the coal declaratory state-
ment and final proof of the coal applicants as to the W. § of the section
claimed.

The coal claimants appeal.

From an examination of the evidence and record in the case, it is
apparent that it was tried before the local officers and passed on by.
your office on the part of the coal applicants upon the theory that all
that was necessary for them to show, in order to enter the entire sec-
tion, was that there was an association of four persons, that coal existed
on the section, and that they had opened a coal mine on said section
and had expended $5,000, or more, in devoloping and improving the
mine; on the part of the agricultural claimants it was tried upon the

" theory that, in order to be subject to entry under the coal land laws.it.
was necessary to show the development of coal on each forty acre tract
of said section. These theories were both erroneous, as will appear
from an examination of the law.

- Sections 2347 and 2348 of the Revised Statutes are as follows:

- SEc. 2347. Every person above the age of twenty-one years, who is a citizen of the"
United States, or-who has declared his intention to become such, or any assoeiation-
of persons severally qualified as above, shall, upon application to fthe register of
the proper land office, have the right to enter, by legal subdivisions, any quantity
of vacant coal-lands of the United States not otherwise appropriated or reserved by .
competent authority, not exceeding one hundred and sixty acres to such individual
person, or three hundred and twenty acres to such association, upon payment to the.
receiver of not less than ten dollars per acre for such lands, where the same shall be’
gituated more than fifteen miles from.any completed railroad, and mnot less than:
twenty dollars per acre for such lands as shall be within fifteen miles of such road.
SEC. 2348, Any person or association of persons severally qualified; as above pro-
vided, who have opened and improved, or shall hereafter open and improve, any
coal mine or mines upon the public lands, and shall be in actual possession of the-.
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same, shall be entitled to a preference-right of enfry, under: the precedlucr section,
of the mines so opened and improved: Pwmded That when any association of- not
less than four persons, severally qua,hﬁe(l as above provided, shall have expend_ed
not less than five thousand dollars in working and improving- any such mine or
mines, such association may enter not exceeding six hundred and forty acres, inelud- -

" ing such mining improvements.

Section 2347 gives to properly qudhﬁed persons or assoclatlons the
rlght to enter “by legal subdivisions” in the one case one hundred and
sixty acres, and the other three hundred and twenty acres of “vacant
‘coal lands,” upon the payment of the statutory price of the land.

Section 2348 gives to duly qualified persons, who have opened and
improved, or shall hereafter open and improve; any coal mines on the
public lands, and shall be in the actual possession of the same, a pref-
erence right of entry under section 2347.

- In Scott v. Sheldon (15 L. D., 361), it was held that a coal land entl y
attacked by a subsequent homestead claimant may be canceled as to

‘the legal subdivisions in conflict that are not valuable for coal. - In
the same case, on review,15 L.D., 588, it was held that: ‘“Coal land. -
entries are made of ‘legal subdivisions,’ and if it is shown that any such
subdivision, so entered, is not in fact coal land, the entry should be
canceled as to such tract.”

In that case-Shéldon had entered lot 2, the NE. 1 of the NW. }, the
SE. % of the NW. 1 and the NE. % of the SW. % of Sec. 23, T. 35,.R. 6.
Scott contested the entry as to lot 2, and the NI 4 of the NW., 1 of
said section, on the ground that said land was not coal land.

‘Whatever legal rights this association may have to enter six hundred
and forty acres of land must be found in section 2347 and the proviso
to section 2348 of the Revised Statutes. + These sections must be con-
strued together. Under section 2347 the right to enter coal lands “by
legal subdivisions” is given. The entry when made must be made under
this section; must be made in accordance with its provisions; the right
to make entry of coal lands is given by this section; the right to enter
lands under it is expressly limited to “coal lands.” The proviso to sec-
tion 2348 provides that: ‘“Such association may enter not excéeding
six hundred and forty acres, including such mining improvements.”

It seems clear that this proviso means that where an association has
- expended $5,000 or more in working and improving a coal mine or
mines; then, in consideration of such expenditure, the association may
enter by legal subdivisions not to exceed six bhundred and forty acres of
lIand, including the legal subdivisions of the land on which the mining
improvements are actually situated; irrespective of whether the land -
covered by the improvements is coal land or agricultural land.

The use of the words “including such mining improvements?” bears
“out this constroction of the proviso, for one of the prerequisites to

making a coal entry is that the land to be entered must contain coal,

but in improving and developing a eoal mine it is not always proper, -

profitable, wise or necessary, to place the improvements on land that
1814—voL 23——9
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necessarily contains coal; indeed, cases might arise where it would be
impracticable to place the improvements necessary to operate a coal
mine or mines, on land that contains ecoal. The character of the land
on which the improvements may be made for the purposes of working,
developing and operating a mine or mines, is wholly immaterial,

Asg all entries under the coal land law are required to be made by
legal 'subdivibions it seems reasonable and proper that the land covered
by the improvements should be limited to the subdivisions on whwh the

“improvements are actually situated.

‘With respect to the character of the land, outside of the improve-
ments, the conclusion herein reached is in harmony with Rucker et al.
9. Knisley (14 L. D., 113), and authorities cited, and is supported by
Hamilton ». Anderson (19 L. D., 168). In the latter case it is said:.

The rule of the Department undonbtedly is that the land must appear to be min-
eral in character, ‘‘as a present fact,” and from actual production of mineral.
Rucker ef al. ». Knisley and cases cited (14 L. D.,113), but it does not follow, and
has never been held by the Department that there must be an actual development
of coal on each forty acre subdivision of the one hundred and sixty acres for which -
entry is allowed under the mining laws. )

The evidence having been taken upon erroneous views of the law,
and being indefinite in character, it is not sufficiently clear to warrant
the Department in deciding the case on its merits. '

The decision appealed from is vacated, the papers -in the case are

~ berewith returned, with the direction that your office order a hearing,

at which all parties will be permitted to introduce such evidence as
- they may have, and upon the evidence so taken, the case will be read-
judicated in conformity with the views heérein expressed as to the law
of the case, under the Rules of Practice.

PRIVATE CLAIM—SPECIAL ACT-RELINQUISHMENT.
JOEN HoustoN M. CLINCH.

A patent having issued to the beneficiary in accordance with the terms of the special
act of July 2, 1836, on application and payment for the land embraced therein,
a conclusive presumption arises, as against a contrary claim on the part of the
heir of said beneficiary; that all the requirements of said special act were com-
plied with by said beneficiary, ineluding the relinquishment of the lands specified
in said act, a condition on which said act was dependent for its operative force.

Secretary Smith to the Commissioner of the General Land Office, July
(W.A. L) 13, 1896. : (J. L)

This case involves section 38, T. 6 8., B. 26 E., containing 11,412
acres, section 37, T. 7 8., R. 26 H., containing 1007 acres, section 47,
T. 6 8., R. 27 K., containing 4,106.80 acres, and section 44, T. 7 3., R.
27 &, contammg 1454 acres; ag gregatlng according to the ofﬁclal
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maps on file in your office, 17,979.80 acres of land, in Gainesvillé land
district, Florida: And also section 39, T. 6 8., R. 26 E., containing
860 acres, and section 38, T. 7 8., R. 26 L contaﬂnmw 140 acreq, aggre-
~ gating 1000 acres of la,nd in the same land district. R

John Houston M. Clinch, claiming as heir and executor of Duncan
L. Clinch deceased, who is alleged to have been assignee of Greorge
J. F. Clarke deceased, applied to your office for the issue of patents for
the tracts of land aforesaid, under and by virtue of a Spanish grantto
said Clarke dated and executed on April 6, 1816, and a Spanish con-
cession dated October 7, 1816.

On February 3, 1887 your office rejected said apphcatmn and said
John Houston M. Clinch appealed to this Department.

The material facts of the case disclosed by the record are as follows:

On April 6, 1816, the -Spanish governor of East Florida granted to
George J. F. Clarke five miles square (equal to sixteen thousand acres)
of land, or the west side of St. John’s River above Black Creek, at a
place entirely vacant known by the name of White Spring. On Jan-
unary 11, 1819 said governor authorized
Don Andres Bur(revm a competent surveyor, to survey the lands granted Clarke
in property on the 6th of April 1816, on the west side of St. John’s River, and at a
place called White Spring, (so) that in the best furm and exactness said lands shall
have the equivalent to the square of five miles as mentioned in said grant; bounding

on the north by Buckley creek on the south by the public road to Picolata where it
meets the river, on the east by said river, and on the west by vacant pine land.

On Januvary 25, 1819, said governor issued another order permitting
the surveyor to contract the depth back from the river to about one
and a half miles; and to survey to Clarke the balauce of the 16000
acres ‘““in the hummocks called Lang’s and Cone’s, situated on the south
of Mizzell’s lake, which are vacant.”

‘Whereupon Burgevin made three surveys "The first, which was
certified on February 24, 1819, included eight thousand acres of land

west of the river St John, the admeasurement beginning at the mouth of Buckley
Creek below White Spring, and following upwards the margin of said river to the
point where the public road from Picolata to Alachua crosses the said river.-

The second survey, which was certified on March 10, 1819, embraced
five thousand acres in the place called Lang’s hummock situated sonth of Mizzell’s
lagoon, west of the river St. John.

The third survey, which was certified on March 12, 1819, embraced
three thousand acres of land in the place called Cone’s hummock situated south of
Mizzell’s lagoon, west of the river 8t. John.

On May 23, 1832, the superior court of the edstern district of Florida,
confirmed to said George J. IF. Clarke said 16,000 acres according to
said three surveys. On appeal, the supreme court of the United States
(Marshall Ch. J. delivering the opinion of the court), on March 12, 1834,
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affirmed so much the decree of the superior court as held that Clarke’s
elaim of 16,000 acres was valid, and as confirmed the same

to the extent and agreea,bly to the boundaries as'in the grant for the said lands, and
in the plat of the survey thereof made by Don Andrew Burgevin of eight thousand
acres, and dated the 24th day of February, 1819, filed in this cause;

and reversed so much of said decree

_ as confirms to the claimant the lands contained in two other surveys thereof, made

by the said Don Andrew Burgevin, filed also in this cause, one for five thousand
acres on the 10th of March, 1819, and the other for three thousand acres on the 12th
of the same wmonth.

And thereupon. the supreme-court remanded the cause to the said
supemor court

With directions to conform to this decree; and to take such further proceedings in
fthe premises that the remaining eight thousand acres which have been improperly
surveyed without authority, be surveyed on any lands now vacant within the limits -
of the grant made to the petitioner on the 6th of April, 1816, and that the title of the
petitioner to the land so surveyed be confirmed. (For this decree see 8 Peters 469).

‘The mandate of the supreme court was filed in the court below on
Aungust 16, 1834,

On May 22, 1835, the Commissioner sent to the surveyor general in
Florida printed copies of supreme court decisions confirming eleven
Spanish grants, and instructed him to survey them “with the least prac-
ticable delay”, and to notify all parties interested. On June 25, 1835,
the Commissioner instructed the surveyor general to give notice of his
surveys by publication in the newspapers; and called his attention
specially to the case of George J. F. Clarke, and to the necessity of
action therein by the superior court of Florida. On Aungust 8, 1835
the superior court appointed John Lee Williams to survey the addi-
tional eight thousand acres as required by the supreme court, and make
return to court. On Gcetober 29, 1835, Williams returned a plat and
report of his survey, describing the lines as follows:

Beginning (on St. John’s River) at Narrow Bay, at a cypress marked with a cross,
and running thence north 72, west 557 chains to a large pine on the south side of Buck-
ley creek, marked also with a cross; thence north 12 east down the creek to a pine on
the south bank marked with a cross 175 chains; thence south 68 east 510 chains to a
water ash marked with a ecross on the margin of the St. John’s River; thence up the

margin of the river 157 chains to the place of beginning: Containing (exclusive of a
tiact of one thousand acres marked “C” on said plat) eight thousand acres.

The plat, (which included the 8000 surveyed by Burgevin and the
8000 acres adjoining surveyed by Williams), showed the whole 16,000
acres conveyed. by the grant of April 6, 1816, to be ah irregular trian-
gle, bounded. on the west by Buckley creek, on the north and east by
the St. Johu’s river, and on the south by the straight line above
described, extending from a cypress free on the bank of the river to
a pine tree on the bank of Buckley creek, north 72 west, 557 chains,
“exclusive of the tract of one thousand aeres marked C.”
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On November 2,1835, the superior court of Florida examined Wﬂhams’
return-and plat aforesald and approved Dhe same; and

Ordered that the said tract of eight thousand acres so returned e and the same is
hereby confirmed to the said George J. ¥, Clarke as part and parcel of the sixteen
thousand acres originally granted to him at that place. )

From this decision the United States did not appeal.. Whereupon
it became and was in 1835 the duty of the U. 8. Land Department to
issue to George J. I, Clarke a patent for all the lands (except 1,000
acres) included within the three boundaries aforesaid, to wit: Buck-
ley’s ereek, St. John’s river, and the straight line aforesaid. And such
is yet the duty of this Department, unless that duty has been modified
by subsequent events. The grant aforesaid is called in the record,
sometimes the “Bayard tract”, and sometimes the “Mill grant.” It
will hereinafter for brevity be referred to, as Clarke’s “mill grant.”

The present applicant, John Houston M. Clinch, in a Ietter dated
April 2, 1883, addressed to your office, claimed, -

(L) That in the year 1834 his father Duncan L. Clinch bought said
“mill grant” at a sale of Clarke’s property made by the U. S. Marshal

~under a levy for debt, and received from the marshal a deed therefor;
which deed has not been produced; and

(2) That afterwards his father took from Clarke a deed for the same
property. -A copy of said deed, dated December 16 1834 ig filed in
this record. i

Therefore, Duncan L. Clinch, when he acquired an interest in said
property under the deed aforesaid, knew that the survey of 3000 acres.
in “Cone’s hummock” had been annulled by the supreme court of the
United States. It must also be conclusively presumed that Duncan
L. Clinch after November 2,1835, knew that Williams’ survey of the '
additional 8000 acres had been made, and had been confirmed by the
superior court in Florida.

At the next session of Congress, which be«rfm in December, 1835
Duncan L. Clinch procured the passage ot’ an act entitled “An aet for
the relief of Duncan L. Clinch.”

It was approved July 2, 1836 (6 Statutes 676). Said act
authorized Duncan L. Clinch and John H. McIntosh éssignees of Geofge J. F. Clarke
to enter at the minimum price for which the public lands are sold, (o wit, one
dollar and twenty five cents per acre), a tract of land in East Florida, containing
three thousand acres in Come’s' or Moody hummock, sonth of Mizzell’s lagoon,

in lieu of the same quantity of land (to wit: 3000 acres), confirmed
170 them in another place, . . .. ~upon their filing in the office of the reg-

ister of public lIands for the dlStI‘l(’ﬁ of East Florida, a relinquishment. of all their
right, title, claim and demand in and to the land last mentioned;

meaning plainly: Three thousand acres of the land confirmed to them
(i- e. to their alleged assignor George J. F. Clarke); andin lieu of whick
the privilege of buying 3,000 acres at Cone’s hummock, was granted
. them by Congress. By the terms of the act Clinch and McIntosh were
free to accept the offer of Congress or decline it as they might see fit.
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But they could accept it only by the performance of a condition prece-
dent, to wit:. “Upon their filing in the office of the register of publie
lands for the district of Kast Florida, a relinquishment of all their
right, title, claim and demand in and to” three thousand acres out of
the 16,000 acres of land confirimed to George J. F. Clarke under and by
virtue of the decree of the supreme court of March 12, 1834, There is
nothing in the record before me tending to show that McIntosh had
any legal estate or interest in the premises. It seems that Clinch
married one of Melntosh’s daughters, and that MecIntosh was the
grandfather of Clinch’s son, the present applicant. (See the affidavit
of John Houston M. Clinch filed in this Department on September 27,
1887). :

Dunecan L. Clinech well knew that his estate and interest in the
premises, was exclusive of McIntosh; and that he was obliged as a
condition precedent to the assertion of any right under the act of July
2, 1836 aforesaid, to file his relinquishment of “the same quantity of
land,” out of the “mill grant”, or “Bayard tract.” On November 3,
1838, he, (ignoring McIntosh), filed in his own name in the Land Office
abt St. Augustine an application in the following words:

I, Duncan L. Clinch of Camden county, Georgia, do hereby apply to purcvhase the
following parcels of public land granted to me by special act of Congress approved
the 2d day of July A. D. 1836, amounting to three thousaud acres.to be taken up in .
. Cone’s or Moody’s hummock south of Mizzell’s lagoon west of the river 8t. John, by
pre-emption, in lieu of three thousand acres on the St. John’s river and situated on
the west side of 8t. John’s river, commonly known as the ¢ Bayard tract;” a relin-
quishment of the same having been filed in the Land Office at St. Augustine district

- of East Florida.

(Then followed descriptions of ten subdivisions).

Aud the register certified the application,

On the same day, to wit: November 3, 1838, Duncan L. Clinch paid
to the receiver $3760.42, and took from him a receipt in the following
words:

! Receiver’s Office, 8t. Angustine Nov. 3d, 1838.
Received from Duncan L. Clinch of Camden county, Georgia, the snm of three
thousand and seven hundred and sixty dollars and forty two cents being in full for
the following parcels or lots of land granted to him as a pre-emption to wit:

(Here follows list of subdivisions).

Being three thousand and eight acres and thirty four hundredths situated in Cone’s
or Moody’s hummock Alachua county, at the rate of one dollar and twenty five cents
per acre. .

And on March 10, 1845, a patent was issued to Duncan L. Clinch for
said 3008.34 acres of land, applied for and paid for as aforesaid.

It now appears that the signature of Duancan L. Clinch is not written
on the face of the application. It also appears that the ¢“relinguish-
ment” required by the act of July 2, 1836, and referred to in said. appli-
cation as “having been filed in the land office at St. Augustine distriet
of Rast Florida,” has been lost or mislaid, destroyed or purloined, and
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cannot be found. Wherenpon .John Houston M. Clinch, the applicant
here, claims that he is entitled to a patent for the whole of the 16,000
acres of land embraced in the Spanish “mill grant” of April 6, 1816,
in addition to the 3008.34 acres of land patented to his father Duncan.
L. Clinch under the act of July 2,1836. In his letter of December 13,
1883 to the Commissioner of the General Land Office, he claims not
only said tract of 16,000 acres, but also another tract of 1000 acres
lying within the boundaries of the larger grant, but not being part
thereof,—not having been included in the confirmatory decree of the
court—He reiterated said claim in another letter to the Commissioner
dated April 2,1883.. In his affidavit filed in this Department on Sep-
tember 27, 1887 he makes oath:

That-affiant was executor of the will of his father General Duncan L. Clinch, and -
administrator of his grandfather General John H. MecIntosh, and inlerited from his
- father with the other heirs, the Clarke ¢“mill grant’, and the 3000 acres entered by
his father under the act of Congress of July 2, 1836; and that he never heard that
a relinquishment had been effected by them or either of them, of 3000 acres from
the mill grant.

The third assignment of error filed with his appeal to this Depart-
ment, is as follows: '

III. The Commissioner erred in assuming that the prlvate pre—emptlon ach of Ju]y
1836 (6 Statutes 676), reqmred Duncan 1. Clinch and John H. Mclntosh fo file with
* the register a relinquishmeunt. of 3000 acres of the Clarke ¢ Mill grant” as resur=
veyed by Burr; and errved in ass11min¢ that they made such relinquishment.

On page 17 of the prlnted brief of his attorneys, the present appli-
cant again insists:

First, that the alleged application by €lineh (Duncan L.) of November 3, 1838, was
wrong in reciting that a relinquishment had been made of 3000 acres on the Saint
John in the Bayard tract; and wrong in reciting that the relinquishment had been
filed in fhe Saint Augustine land office.

Second, that (Duncan L.) Clinch’s letter of July 24, 1848, was wrong in saying
that he had complied with all the requirements of the act of 18386.

Third, that Commissioner Sparks was wrong in relying upon the deceptive recitals
in the paper of November 3, 1838, and in the letter of July 24, 1843:

Fourth, that Commissioner Blake, on whom the construction and enforcement of
the act of July 2, 1836, was devolved, required and construed the act of July 2, 1836,
to require, a relinquishment to the United States of the tract at Cone’s hummock:

That is to say, that Clinch and MeIntosh should relinquish to the
United States the very land which the act authorized them to purchase
from the United States, in lieu of the same quantity of land to be -
relinquished from the mill grant!

This Department will not entertain a proposition so absurd. It will
not permit Houston Clinch to allege that his ancestor under and
through whom he claims, fraudulently procured a patent for 3008.34
acres of land by means of ¢ deeeptive recitals.,” He will not be suffered
to allege that his ancestor did not in good faith “comply with all the
requirements of the act of 1836;” nor to deny that the “relinquish-
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ment was duly filed in the office of the register of public lands for the
district of East Florida.” - The meaning of the. act of July 2, 1836, is
too plain for serious discussion. This Department conclusively pre-
sumes that Duncan L. Clineh-and John H. MeIntosh did file a good
and sufficient deed relinquishing to the United States 3008.34 acres of
land out of the eight thousand acres which were located and surveyed by
Williams, and confirmed by the superior court of East Florida in the
year 1835. The land so relinquished became on March 10, 1845, the
date of the patent to Clinch, a part of the publie domain. :
There is no room for dispute as to the boundaries of the *“mill grant.”

Buckley’s (sometimes called Governor’s) creek is one; St. John’s river
is another; the third and last boundary is the straight line herein-
before diseribed. In the year 1849 Deputy Surveyor David H. Burr,
under contract with the Commissioner of the General office for publie
purposes, located and resurveyed said straight line. Both Williams (in
1835) and Burr (in 1849) started on St. John’s river, at Narrow Bay, at
a cypress tree marked with a cross, and ran the line N, 72 W. to Buck-
ley’s creek. The public surveys were adjusted to and closed upon said
line; and the plats made in accordance therewith were approved by the
surveyor general. Since 1849, the location on the ground of the straight
line confirmed by the superior court in Florida, has been a matter of
public record in your office. All of the land included between Buckley
creek and St. John’s river north of that line, (exelusive of the thousand
‘acre tract delineated on Williams’ plat and also on the official map),
was, by the judicial decree of November 2, 1835, confirmed to George
J. F. Clarke as and for sixteen thousand acres in satisfaction of the
Spanish grant of April 6, 1816. The alleged discrepancies since dis-
covered as to lines and acres, are immaterial.

" There is in this record sufficient evidence to.show that Duncan L.
Clinch in his life time acquired by sale and transfer from George J. F.
Clarke, the 16,000 acres of land contained in the “mill grant;” and
that said Clinch relinquished to the United States 3008.34 acres of
land part of said 16,000 acres. Your office will therefore cause to be
surveyed and cut off from said “mill grant” three thousand and eight
acres and thirty four hundredths of an acre (exclusive of any part of
the one thousand acre fract aforesaid); by locating and marking a line
- north of and parallel to the straight line aforesaid which appears upon
the official maps as the southern boundary of said “mill, grant”; and
will cause the public surveys to be adjusted to and closed upon the
new line so located and marked. Your office will then issue in the .
name of Duncan I, Clinch a patent for all the lands included within
Buckley ereek, St. John’s river, and the new line aforesaid as bound-
aries, as and for 12,991.66 acres of land; describing the same also-as:-
usual according to the official maps. (See U. S. Revised Statutes,
section 2448, and the ease of Joseph Eilis, 21 L. D., 377).

It appears by the public records (See American State Papers Volume
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5, page 376, No. 33 in Report No. 1, and p. 380), that in pursuance of a
Spanish order of survey dated October 7, 1816, (and of a concession in
1817 and a royal title in the month of Aungust 1818), one thousand
acres of land on the west side of St. John’s river opposite Picolata,
were surveyed for and to George J. F. Clarke by A. Burgevin; and
that said land and survey were confirmed to said Clarke by C. Down-
ing, register, and W. H. Allen, receiver, under authority of an act of
Congress of May 23, 1823 (4 Statutes 248). Clarke’s claim and title to
said thousand acres were again confirmed by the act of May 26, 1830
(4 Statutes 405). There is not sufficient evidencein this record to show
that Clarke in his life time allened or transferred his estate in said
lands; and there appears no reason why patent therefor should not be
1ssued “Your office will therefore issue a patent for said thousand acres
of land in the name of George J. F. Clarke. The survey delineated om -
the plat of Williams made in 1835, does not ‘exao’cly correspond with
- the survey made by Burrin 1849, and delineated on the official maps
of T. 6 8., R. 26 E., approved July 7,1849, and of T.7 8., R. 26 E.,
approved June 19, 1851. The record shows that all parties claiming
interests are coutent with the delineations on the official maps, and
your office will follow them in issuing said patent.

Your office decision of February 3,1887,is hereby modified in accord-
ance with the foregoing opinions and directions.

REPAYMENT—ENTRY ERRONEOUSLY ALLOWED. )
W. E. McCoRrbp.

In case of an entry that is ‘‘erroneously allowed” for land not subject thereto, and
canceled for that reason repayment may be granted Wlthout inguiry as to the
truth or falsity of the final proof.

Secretmy Smith to the Commissioner of the General Land Office, July
: : 13, 1896.. (J. L. McC.)

On May 2, 1893, May Campbell made timber-land entry for the N. §
of the SE. 1 of Sec. 8, T. 49 N., R. 6 W, Ashla‘nd land district, Wis-
consin. ,

On January 25, 1894, your office directed the local officers to notify
Miss Campbell that said entry was on that date held for cancellation,
for the reason that it was * offered” land, and not subject to entry under
the timber-land act. Such notification was transmitted to claimant’s
address at Iron River (given in the'entry papers as her residence), but
it was returned unclaimed. Your office, the1ef01e, on June 8, 1894,
canceled the entry on the records of your office.

On September 1, 1894, W, B, McCord, claiming to be owner of the
land desecribed through purchase from Miss Campbell, applied in due
form for repayment of the purchase money, fees, and commissions. This
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application your office, by letter of October.10, 1894, submitted to the
Department, which returned the same approved, on November 13, 1894.

In order to obtain repayment it was necessary according to the regu-
lations of your office, to submit “properly authenticated abstracts of
title, or the original deeds or instraments of assignment” (General Cir-
cular of October 30, 1893, page 98). Upon examination of the deed and
abstract of title it became apparent that such deed had been made and
executed by Miss Campbell prior to her making final proof and receiv-
ing final certificate. Your office, therefore, by letter of June 26, 1895,
re-submitted the case to the Department, with the suggestion that, as
said final proof was false, the allowance of the application for repay-
ment be canceled. .

The Department therefore, on August 12, 1895, canceled the approval
of said McCord’s application for repayment.

On August 20, 1893, your office notified the local officers that
MeCord’s said application was denied, for the reason above suggested,
to wit, that Miss Campbell’s final proof, upon which her entry was
based, was false,

From this action McCord, the tr ansferee, has appealed.

Section 2362 R. S. authm izes repayment upon satisfactory proof
“that any tract of land has been erroneously sold by the United States,
so that from any.cause the sale cannot be confirmed,” and Sec. 2 of the
aet of June 16, 1330, provides that the Secretary of the Interior shall
cause repayment to be made, ¢ when from any cause the entry has been
erroneously allowed and cannot be confirmed.”

In the case at bar the entry of the land in question under the timber
land law was “erroneously allowed and cannot be confirmed;” it is
therefore embraced within the class for which repayment has been pro-
vided and directed.

It'is true that the Department has repeatedly held that “repayment
will not be allowed where an entry is canceled on account of its fraud-
ulent character” (Lydia . Kelly, 8 L. D., 322, and many other cases).
But in the case at bar the entry was not canceled ‘“on account of its
fraudulent character.” It was canceled for a reason for which the law
authorizes and directs repaymeunt. In view of this fact it is not
material whether Miss Campbell’s affidavit is trne or false, and that
question will not be inquired into. ,

In my opinion 1epayment should be allowed. The decision of your
office is therefore reversed.

DESERT LAND CONTEST-RECLAIMED TRACT,

NILSON 2. ANDERSON.

The mere fact that a tract of arid land is traversed by an irrigating canal is not
sufficient in itself to constitute reclamation thereof, nor take it out of the class
of Tands subject to desert entry.
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Secretary »S'm?th to the Commissioner of the General Land Office, J ul Y
18, 1896. - (B. B., Jr.)

The case of Lomb Nilson, contestant, agamst Gruﬁtave H. Anderson,
on appeal from your office decision of August 8, 1895, holding that the
© 8. 4 of Sec. 9, T. 36 N, & 9 E.,, N, M. P. M., Del Norte, Colorado, land
district, for which tract the latter made desert land entry No. 10 June
11, 1891, was desert land at the date of said entry, that the entry
should remain intact, and that Nilson’s contest be dismissed, has been
duly considered.

Nilson having initiated contest against said entry, Septembel 11,
1894, alleging that the tract was not desert land at the date of the
entry, having been reclaimed by sub-irrigation from the Empire Canal,
at and prior to that date, a hearing between the parties was duly had
November 17th to 20th, 1894, which resulted in a decision by the local
office, February 15, 1895, in favor of contestant.. The history of the
case, not already indicated herein, is so fully set out in your office
decision, as are also the facts and the law applicable thereto, as to
malke recital thereof here, at length, unnecessary. The allegation of
the contest affidavit, as above stated, presents the only issue in the
case,

I find the facts to be substantially as set out in the decision now
appealed from. The only water shown to have been brought on the
‘land is that carried by the Empire Ganal, which crosses the W. 3 of -
the SW, % of sald section from northwest to southeast so as to leave
_about thirty-five acres of the tract on the westerly side of the canal:
From the line of the canal the land slopes to the eastward, and along
its eastern border there is some sub-irrigation from the canal. The tes-
timony is decidedly counflicting as to whether such sub-irrigation is
sufficient. for trees, and to supply moisture enough for grass so as to
produce an average crop of hay upon the land sub-irrigated, and as to
the area of land sub-irrigated. The most reliable of the testimony,
that of witnesses whose ranches or farms border on the land, and who
have experimented in the premises, is that, except upon the immediate
margin of the canal, trees cannot be grown by sub-irrigation, and that
hay, or any other awmcultma] ¢rop, cannot be succe%fully grown upon,
the tract in question by that means.

" The region, and the tract in question, are naturally arid, deselt lands
upon which neither trees nor crops of any kind can be successfully:
grown without irrigation. No system of laterals or ditches from the
said canal, or any other source of water supply, was in operation, or
had been projected, so far as appears, upon this land, when Anderson
made his entry. The Department agrees with the conclusion reached
by your office that under all these circumstances the mere fact that an
irrigating canal crossed one corner of this tract of three hundred and

twenty acres of otherwise desert land, did not, of itself, constitute a
reclamation of the tract and take it out of the class of desert lands.
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This case is readily distinguishable from that of Dickinson v, Auer-
bach (18 L. D., 16), cited by appellant. In the latter case water had
been experimentally, at least, by a system of laterals and ditches, con-
ducted over each forty acre subdivision of the land, and the irrigation
of the land at any time was subject to the will of the entryman. The
Department held that it was proven in that case that the enfryman,
“had actual control of a sufficient water supply,” and, therefore, the
reclamation of the tract had been potentially effected. In the present
case nothing of the kind had ever been done upon the land by any one
when Anderson made his entry, and the land was as substantially
desert land as if the Empire Canal had not touched its borders.

Your office decision is affirmed; Anderson’s entry will remain intact,
and Nilson’s contest be dismissed.

EVIDENCE—PRACTICE—NOTICE OF CONTEST—FRAUDULENT ENTRY.i
MCGRADE v. MURRAY.

Rule 35 of Practice does not require a commission to issue to the officer who may be
designated to take evidence thereunder.

In the notice of contest issued by the local office the charges as laid in the informa-
tion need not be sef out in the language of the informant; it is sufficient if the
grounds and purpose of the contest arve stated briefly.

An enfry made in‘phe interest of another is fraudulent and must be eanceled.

Secretary Smith to the Commissioner of the General Land Office, July
(W. A.L.) " 13, 1896. (J. L)

This case involves the SE. % of the SE of section 5, and the NE. 1
of the NE. % of section 8§, T. 28 N., R. 21 VV., Mlssoula land distriet,
Montana, containing eighty acres. '

On April 29, 1891, Edward Murray made homestead entry No. 16 of
- said tracts. In his homestead affidavit dated April 20, 1891, and filed
under section 2294 of the Revised Statutes, among other thlﬂgb he
solemnly swore:

That he was then residing on said land, and had made a bona fide improvement
and settlement thereon; that said settlement was commenced on February 24, 1891;
that his improvements consisted of a log house fourteen by sixteen feet in size,
containing one door and a window, two acres cleared up, and that the value.of the

same is $250; and that owing to the great distance he was unable to appear at the
district land office to mnake this affidavit.

. On October 27, 1892, Thomas J. McGrade filed his affidavit of con-
test against said entry alleging:

1, That said Edward Murray has wholly abandoned said tract; -
. That he has changed his residence therefrom for more than six months since
makmcr said entry;
3. That said tract is not settled upon and cultivated by said party as requxred by
law; and
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..4. That the said entry was not made in good faith, but frandulently, and for the
purposes of speculation.

-This affidavit of contest was eorrobomted by Frank Hattou and H.,
G Swaney.

On the same day the local officers ordered a hearmg and prepared a
notice thereof, on the usual printed form, which was signed by the
register, and delivered to the contestant for service, in the following
words: v

. (4-345.)

' NOTICE.
U. 8. La¥Dp Orrice,
Mzssozﬂa, Mont., October 27, 1892.

Compla.mt hamng been entered af this office by Thomas J. MeGrade against
Edward Murray for abandoning his homestead entry No. 16, dated April 29, 1891,
upon the SE. } SE. 1 Sec.5 & NE.  NE.  section eight, township 28 north of range
. 21 west in Missoula county, Montana with a view to the cancellation of said entry,
the said parties -are hereby summoned to appear at the U. 8. Land office Missoula
Montana on the 8th day of December, 1892, at 10 o’clock A. M., to respond and far-
nish testimony concerning said alleged abandonment, the testimony to be used at
said hearing will e taken before Andrew W. Swaney a U. S, Commissioner, at Kal-
ispell Montana on December 2, 1892 at 10 o’clock A. M. '

RoBERT FISHER, Register.

Said notice was duly served on the entryman on November 1, 1892,

On December 2, 1892 the commissioner by consent ot both partles
adjourned the taking of the testimony until Monday December 5; on
which day the entryman by his counsel filed with the commlssmner a
protest in the following words:

EpwaARrD MURI?;AY CONTESTEE,

Before U. 8. L. O., Missoula, Mont. Involving Hd. E of the WE. 1 of NE. 4 Sec 8
and SE. } 8E. } Sec. 5 T. 28 N. R. 21 W.

Now comes the contestee and objects to the taking of any testimony in this contest
and moves to dismiss the same upon the ground and for the reason that the court
commissioner before whom such testimony is to be taken as well as the said Land
Office has no jurisdiction of the mabter—in that—

First the commissioner has received no commission for taking the same, and no
affidavit of contest upon which to base the same has been filed with U, 8. Land Office
or received by said commission, A. W. Swaney, as required by the statute and 1ules
of practice,

Becond any pretended affidavit of contest that may have been filed Wlth the regis-

“ter and receiver of said Land Office specifies only conclusions of law, and contains
no speeific charges of abandonment, or any other charge.

THOS. J. MCGRADE CONTESTANT,%

. EDWARD MURRAY.

The examination of witnesses on both sides, was continued from day
to day until December 10, 1892, when it was closed. The commissionér
mailed the testimony on December 13, and it was received at the local
office on December 15, 1892. (It appears by a receipt filed with the
papers that the contestant did not pay all the expenses of taking the
testimony ; and that Murray did not pay his part thereof, to wit: the sum
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of $33.92;, uuntil December 12, 1892. This may account for the reten-
tion of the papers by the commissioner). Neither party appeared at
the local office on December 8, 1392, the day which was fixed for the

" hearing; and on December 12th the district officers ¢ dismissed the case

without prejudice to the contestant’s commmencing the case de novo.”

On appeal by the contestant your office by letter “H” of March 3,
1893, reversed said decision, and instracted the local office to reinstate
the ecase, and consider it on its merits: of which the parties were duly
notified.

_ Consequently on April 4, 1894 the local officers rendered their deci-
sion, recommending that the contest be dismissed, and that Murray’s
entry be held intact.

- The contestant appealed; and on September 29, 1894, your office
reversed the decision of the local officers, and held Murray’s entry for
cancellation. ,

Murray has appealed to this Department.

Each one of the four charges made in the affidavit of contest is suffi-
ciently stated. No guestion is raised as to the first three. The fourth
charge, “that the said entry was not made in good faith, but fraudu-
lently, and for the purpose of speculation,” is equivalent to a charge
that the “entry was fraudulent in.its inception,” and is both broad
enough and definite enough to let in- any legal evidence of any facts
and circumstances, tending to prove that the entryman acted in bad
faith at the time of making his entry. The contestant is not bound to
make in his charge a recital of his testimony. Indeed the rules of cor-
rect pleading forbid such incumbrance of the record. Also see rules
of practice 36 to 39 inclusive for the duties of local officers taking tes-
timony in relation to such a charge. The entryman’s objection to said
charge is overruled. ~

Rule of Practice 35, under which the testimony in this case was taken,
does not require a commission to be issued to the officer taking it. The
objection of the enfryman in this behalf is also overruled.

The entryman further complains, that the notice of the hearing served
upon him on November 1, 1892, did not contain a recital of all the
grounds of contest contained in the affidavit of contest; and he, in
substance, insists, that the pertinency and admissibility of evidence
are to be determined, not by the words of the pleading for which the
contestant is responsible, but by the words of the summons issued by
the officers of the government, requiring the entryman to appear and
auswer the charges of his adversary. Service of fhe_ summons gives -
~ the entryman opportunity for thirty days within which to find out
the charges made against him. Rule of Practice No. 7 does not require
the register and receiver to copy the charges into their summons,
It only requires them to “give the name of the contestant; and
briefly state the grounds and purpose of the contest.” If the entry-
man and his attorneys at the time of their appearance to take testi-



DECISIONS RELATING TO THE PUBLIC LANDS. 143

mony, did not have with them a copy of the affidavit of contest, it was
their own fault, the result of their own negligence. It does not appear
that the entryman was subjected to any injury or disadvantage by rea-
son of the form of the summons. His objections on this accouuﬁ were
properly disregarded, and are hereby overruled.

The evidence in this case, on both sides, by a clear and palpable
preponderance, proves that Murray’s entry was in its inception grossly-
and corruptly fraudulent; that it was made in pursuance of an agree-
ment between him and one Frank Hatton, that he should ¢ hold down
the ranch,” and keep up a pretence of residence upon the land, for the
joint benefit of himself and Hatton, until they could find a purchaser’;
-that Murray never was in fact a bons fide resident upon the land; and
that all his acts in relation to the-land were characterized by bad faith.
- The foregoing facts are proved by many witnesses.

On page 116 of the testimony, Murray as a witness was asked by his
own counsel the following question: (

You may state whether or nof, there was ever any agreement or understanding

between you and Frank Hatton, to the effect that he was to have an interest of any
kind in this land; if so what?

His answer as recorded on page 117, is as follows:

Well, when I took the land up, Yes sir. It was to the effect that Mr. Allen and
Mr, Hatton were to have a half interest in the land after I had filed on the land.

TIn this, and in many other particulars, Murray fully corroborated
the testimony of Frank Hatton, who was his- accomphce in the fraud
perpetrated.

Your office decision is hereby affirmed.

OTOE AND MISSOURIA LANDS—-DEFERRED PAYMENTS,
INSTRUCTIONS.

The Secretary of the Interior has due authority under the law, and by virtue of his
supervisory power, to cancel the entries of such purchasers of Otoe and Missou-
ria lands as are in default in the matter of deferred payments. )

Directions given for notice to all such purchasers that opportunity will be given
for payment of arrears with a rebate of ten years’ interest, (as agreed to by -
the Indians) and that on failure to setfle in such manner their enfries will be
canceled. ’

Secretcwy Smith to the Commissioner of the General Lcmd Office, July

20, 1896. ©(J.LP)

By letter of July 18, 1895 (21 L. D., 55), you were instructed by the -
Department to direct the register and receiver at Lincoln, Nebraska,
to call upon those purchasers of Otoe and Missouria Indian lands in
Kansas and Nebraska, who were in default in payment of either prin-
cipal or interest for such lands, to pay the respective amounts for which
they were in arrears, within nipety days from receipt of notice, and to
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advise them that in the event of their failure to do so, their respective
entries would be canceled.
Subsequently, on November 9, 1895, you were instructed to advise
said local officers not to take ﬁnal action as directed in ba:ld instrue-
tions of July 18th (supra), until further ordered.
* - In-addition to the efforts which I had previously made under the act_
of March 3, 1893 (27 Stat., 568), to effect a settlement between the Otoe
and Missouria Indians and the purchasers of their lands in Kansas and
Nebraska, I again, on April 8, 1896, through James G. Dickson, Special
' Agent, submifted to the Indians, under said act, for their consent
_thereto, a proposition for such a rebate and adjustment of their differ-
ences with said purchasers as in my judgment the principles of equity
demanded. That proposition was rejected without reservation by the
Indians, but from a conference with the Indians which occurred after-
wards, I was authorized by them to allow a rebate of ten years interest
to those of said purchasers who would, within ninety days after notice,
pay the residue of the purchase money and interest remaining. unpald
after the deduction of said ten years interest.

The apparent delay in submlttmg the above proposition hasbeen
occasioned, principally, because of the fact that the jurisdiction or
power of the Department to enforce the collection of the deferred pay-
ments remaining unpaid by the purchasers of said: lands, has been
challenged, and a careful investigation of the question presented was
deemed advisable before proceeding further in the matter.

It has been held by the Department, in the case of Fleming v. Bowe,
on review (13 L. D., 78), that the status of an entry of Otoe and Mis-
souria lands under the acts of Angust 15, 1876 (19 Stat., 208); March
3, 1879 (20 Stat., 471); and March 3, 1881 (21 Stat., 380), was that of
a pre- emptlon entry

The status of an entry of Osage Indian lands uudel the act of May
121, 1880 (21 Stat., 143), has also been held to be that of a pre- empmon
entry. See l*lemmg v. Bowe (supra). :

In the case of the United States v. Johnson (15 L. D. 442)—an Osage
entry—the purchasers were called pre-emptors, and it was held that
¢until all the preliminary acts required by law have been performed
by the pre-emptor he has acquired no right as against the government,”
citing: Frisbie v. Whitney (9 Wall., 189); The Yosemite Valley case
(15 Wall., 77). In the case of Hessong v. Burgan (9 L. D., 353) it was
held that “the settler under the Osage act can have no vested right
_until he has made proof and paid or tendered the required purchase

. money,” and in the case of Fleming »..Bowe (supra) it was declared
that no good reason could be perceived “why the entries of the Otoe
and Missouria lands should be placed in any different category than
the Osage entries.” That declaration had special reference, however,
to the application of section 7 of the conﬁlmatory act of March 3, 1391
(26 Stat. ,1095).
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In the case of William'R. Sisemore (18 L. D,, 44,) it is he1d~ :

‘When a claimant for Osage land under the act of May 28, 1880, submits proof of’
his qualifications to enter, shows due compliance with law, and malkes his first pay-- -
ment for the land, his right thereto is a vested interest, subject only to the lien of
the government for the unpaid purchase money, and the receipt then issued is a
¢ final receipt.”

And it is insisted T,hat the prmclple there enunciated must be apphed
to the purchasers of these Otoe and Missouria lands. .

The decision in Sisemore case is based on the proposition that the
Osage act provides that after the first payment the land shall be sub-
ject to taxation under the laws of Kansas and for the further reason
that said act specifically provides how the forfeiture provided therein,

- on failure to pay the deferred payments, may be enforced and said
deferred payments collected. - But the Otoe and Missouria act 21
_Stat., 380) contains no such provisions. It provides (seetion 3) that if
the settler fails to make the first cash payment he forfeits all his right
to the lands which he has applied to purchase, but it provides no for-
feiture in case of default in the deferred payments, nor does it make

-any. provision as to -how those payments may be collected in case of
default. It will be seen then that the provisions of the Osage act which
led the Department to make the bolding cited in the Sisemore case,
are entirely wanting in' the Otoe and Missouria act, and that a pur-
chaser under the latter act can not be held to have ¢ performed all the
preliminary acts Tequired by law,” or’ to have “paid or tendered the
required purchase money, or to have acquired -any right as against
the government,” until the last deferred payment has been made.

- The question then presents itself: Has the Department any power to

-eancel an Otoe and Missouria entry for failure t6" make the deferred
payment? The right which the settler forfeits by failure to make the
first cash payment is the right to purchase, acquired by his settlement
and application. The practice has been that when proof of settlement
was duly made within ninety days from date of application to purchase,
and cash payment being made, the entry was allowed. . As the cash
payment is a condition precedent to-eutry, it follows that failure to-
‘make said payment would furnish no grounds for the cancellation of an
entry not in existence, but the right to purchase would be gone and the
tract be subject to purchase by a subsequent settler.

‘. I'he right of the Department to cancel an entry any time before patent,
where . failure to comply with the law, or bad faith on the part of the
entryman is shown, has been décided so often by the Department and
the courts that it is elemental, and a reference to authority in support
thereof will hardly be required. .

By the act of March 3, 1885 (23 Stat., 371), Congress granted an exten-
sion of tlme to said purchasers, express]y stating in the last provmo,
but the time for the payment of the whole of said purchase money shall not be
extended more than two years from the time the said purchase money became due
agcording to the original terms of sale nnder said act.

1814—vor 23 10
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The question at orice presents itself: Why did Congress grant an
extension of time for the payment of said deferred payments if the
rights of the purchasers were in nowise jeopardized by the failure to
malke said payment, or that forfeiture on account of said-default would ;
not follow » ,

By act of August 2, 1886 (24 Stat., 214), Congress granted a second
extension of time to said purchasers in which to make said deferred
payments. - Without quoting in full the provisions of the act last above
mentioned, attention is called to the last two provisos thereof, which
are as follows

Provided, That all other provisions in the acts above mentioned, exeept as changed
and modified by this act shall remain in full force: Provided further, That no for-
feiture.shall be deemed to have accrued solely beeause of a default in payment of

principal or interest becoming due Apnl thirtieth, eighteen hundred and eighty-six, .
if the interest due upon sa,ld date shall be pald within sixty days after the passage

" of this act.

It will be observed that the first of the two provisos above quoted
refers specifically to the two acts mentioned in the body of the act of
August 2, 1886 (supra), namely, the Otoe and the Omaha acts. It may -
be conceded for the sake of argument that the payment of interest
referred to in the last proviso, referred to the purchasers of Omaha
~ lands, but inasmuch as the first proviso quoted referred to the two acts,

it must be admitted, by every rule of statutory construction, that the
last proviso referred also to said acts, and the logical inference is, that
Congress intended that any other default in payment provided for in
either of said act, would render the party in default liable to a forfeiture
of his entry. This is so clear to my mind that T do not deem a further
_discussion of it necessary. It is incredible to believe that Congress
.intended that by making a first payment the purchasers of these Otoe
lands should thereafter be granted absolute immunity from any liability
because of default in the deferred payments, or that it intended that
the Secretary of the Interior should be compelled to bring them into
court to enforce the collection of said deferred payments. To so hold
would be tohold that, in this instance, Congress had departed from the
poliey parsued by it in every other. instance where 113 provided for the
sale of Indian lands for their benefit.

But it might be further stated-that the r1ght of the Secxetary of the
Interior, under the supervisory power conferred on him by law, to can- -
cel entries independent of or for other reasons than those specifically
mentioned in particular statutes, upon a proper showing, has been
decided by the supreme court of the United States. See Hessong ».
Buargan (9 L. D., 353, at 359); Lee v. Johnson (116 U. S., 48); Buena
Vista County »: Railroad Co. (112 U. 8., 165). ’ g

I am fully persuaded, therefore, of the power of the Secretary of the
Interior to cancel the entries of these purchasers of Otoe and Missouria
lands who are in default in the deferred payments.

It has been going on twelve years since default of these deferred
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payments commenced, meludlng fom years of extension granted by_
Congress, and during that time the two acts éxtending time of payment
and thé act of March 3, 1893, are the only legislation of a remedial
character that has been passed by Congress. And during all that time
the seftlers have been in possession of these lands and have received
the benefits of the rents and profits thereof without any accounting.
Surely they can not complain of a want of considerate treatmment, but
the Indians have certainly a right to complfun of the delay on the part
of the government in collecting their money. It is earnestly hoped
that the very liberal proposition authorized by the Indians, which prac-
tically concedes all the settlers have asked, will be accepted by themr
and the settlement of this vexed question au,omphshed

You are therefore hereby instructed to direct the local officers at
Lincoln to notify those purchasers.of said lands who are in arrears on
the deferred payments therefor, that all those who within ninety days
from notice make settlement in full, a rebate of ten years interest on
the amount of principal and interest due at the date of settlement will
be allowed them; and to also notify them that on their failure to settle
as proposed, Within the time prescribed, their entries will be eanceled.

BENESH @, KALASHEK.

-Motion for review of departmental decision of May 13, 1896, 22 L, D
530, denied by Secretary Smlth July 23, 1896

STATE SELECTION—ADVERSE SETTLEMENT RIGHT.

"KENT v, STATE OF. IDAHO.

The preferred right of selection conferred upon the State by the act of March 3,
1893, is not operative as against bona fide settlernent rights existing at ’nhe time
the plat of survey is filed in the local office.

;S’ecretm y Smith to the OOmm'Lsszoner of the Gener al Land Oﬁ" ice, July -
: 23, 1896. _ (W. F. M.)

On June 30, 1894, the State of Idaho selected, among other lands, the
W. & of the NW. } and the NW. 1 of the SW. % of section 9, and
the SH. % of the NE. % of section 8, township 39 N., range 2 E., within
. the land district of Lewiston, under the grant for the support and
maintenance of the insane asylum, conferred by seetion 11 of the act of
July 3, 1890, entitled “An act to provide for the admission of the State
of Idaho into the Union,” (26 Stat. 215). By the act of March 3, 1893
(27 Stat. 572-592), the State was given a preference right over any
person or corporation to select such lands for a period of sixty days,
after they have been surveyed and declared to be subject to entry, such
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right not to accrue agaiust bona- fide homestead and pre-emption set-
tlers at the date of filing of the plat of survey in the local office. The
plat of township 39, supra, was received at the local office on May 4,
1894, and was ofﬁually filed so that the 1andb became subject to entry
on July 2, 1894.

- Ond uly 16, 1894, Mace E. Kent applied to make homestead entry of
the above desombed tracts, alleging settlement in April, 1894, but his
application was rejected for couflict with: the State’s selection. On
appeal to your office a hearing was ordered, and duly held, and the
State has now appealed froin the decision of your office, affirming that
of the register and receiver, holding its selection for cancellation.

The testimony shows that Kent settled on the land in the latter part
of April, 1894, and took up his residence thereon in the following
month, so that he is protected by the prov1so of the act of March 3,
1893, supra.

The decision of your office is, therefore, affirmed.

CuLLoM ». HELMER ET AT.

Motion for review of depaltmenteﬂ decision of March 27, 1896 29
L. D, 392, denied by Secretary Smith, July 23, 1896, . :

'

SWAMP GRANT—CIfARACTER OF LAND—APPROVED LIST.
DREWICKE ». STATE OF MINNESOTA.

When the field notes of survey show that land is swamp in character, and it is
listed as such, by the State, and the list approved, it will requnire positive evi-
dence, by witnesses thoroughly cognizant of the eondition of the land, at or near
‘the date of the grant; to justify revocation of the approval.

Secreicoé"y Smith to the Commissioner of the General Land Office, July
23, 1896, - (G. C. R.)

On July 14, 1894, Lorenz Drewicke made homestead entry No. 12,698
for the SE. #.of See. 7, T. 120 N,, R. 41 W, Marshall, Minnesota, “sub-
ject to the swamp land claim of the State of Minnesota as to NE. 1
SE _l)? ,

He submitted final proof April 9, 1895 as per advertisement, duly
made, and op May 14, 1895, final cer tlﬁcate 7479 was duly issued.

It appeurs that on J anuary 3, 1896, your office directed a hearing to
determine the character of the land. At the hearing the State and the
homestead entryman were notified. The State made default; Drewicke
appeared and with him two witnesses. After evidence was taken, the
" register and rveceiver decided that the land was ““never swamp or:
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subject to selection or claim” by the State, and aceor dmgly recom-
mended that the entry remain intact.

. Your office letters of March 9, 1896, addressed to the entryman’s res
ident attorney and to the 1eg1ster and receiver, recalled and 1escmded
- the letter ordering a hearing. This action was taken because it was
discovered that the tract was in a list of swamp lands which was
apvroved by the Secretary of the Interior on February 3, 1872.

The tract was omitted from the patent that subsequently issued to .
‘the State on the approved list (June 23, 1874), for the reason that it
‘was in.certain railroad limits. The company afterwards relinquished
its claim to the land, and the same would have been patented to the
State under the order of appr oval but f01 the conﬂlct with Mr. Dle
wiclke’s entry.

Your office letter (“K”) of May 25, 1896, transmits a pe‘mtlon ﬁom
the entryman’s attorney, asking for the revocation of depaltmental
~approval of February 3, 1873, a8 to the traet in question.

- The petition, which is sworn to, alleges from information and belief
that the land was not at date of grant, and is not now, of the character
contemplated in the swamp land act. The petition is supported by
three affidavits, stating, substantially, that affiants are now and have
been ¢ for many years last past,” acquainted with the tract in questlon,
that the same is “dry, sandy soil, and fitfor cultivation without artifi-
cial drainage, and wholly free from periodical overflow” at all seasons;
th.é,t the greater part of the same has been broken and cultivated. to
crop; that the same at date of grant (March 12, 1860,) was dry, &e.;
that the approval of the l(md to the State was the result of fraud or
mistake.

. The Attorney-General of the Smte of Mnmesota insists that the
showmg made by petl’monel is msufﬁclent to justify setting aside the
approval of the land to the Stdfe, and asks that patent issue upon said
approval. .

An examma,t]on of the plat and field notes of your office shows that

the greater part of the tract in question is “level marsh.” ‘
" At the hearing, the order for which was set aside by your office, the
entryman (Drewicke) testified that he had known the land two years.
The following question was asked him: ‘“What is the nature of this
land with regard to swamp; is it wet? A. Before I.went there it was
a lake; but it is all dry. It is level nice land. The whole quarter is ﬁt
for cultlvamon ”
. Charley Kathmarek aged fmty years, testified that he hves two
miles from the land, and has been well ac,quam‘red with it for eight
years; that he does not “ think ” that the Jand was ever in a swampy
condition in past twenty-five years.

John Hanky, aged sixty-five years, swears that he has known the
land for seventeen years; that there has been water in wet seasons;
but no water on land for ten years. Does not know whether it bas -
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been swampy in last twenty-five years; but it has not been swampy
since he knew it.
' The three affiants, whose affidavits ac(,ompany the motlon, falled to
state how long they have known the land. »

The State of Minnesota obtained its grant of swamp lands by the act
of March 12, 1860 (12 Stat., 3). :

The provisions of the act approved Septembel 28, 1850 (9 Stat., 519),
applicable to the State of Arkansas and other States, were extended
to that State,

By the act of 1850 it was made the duty of the Secretary of the Inte-
‘rior to make out an accurate list and plats of the lands described (i e,
“ghe whole of those swamp and overflowed lands made unfit thereby
for cultivation”), and transmit the same to the governor of the State,
and at the request of said governm cause patent to be issued to the
State therefor.

~ The State of Minnesota’ elected to take the field notes of the survey
as a basis for selection, and, as above seei, those field notes show the
land to be swamp.

‘The approval of a list of swamp ]a,nd selwtlons by the Secretary of
the Interior is a judgment by the proper tribunal that theland is of- the
character contemplated in the grant ; the certification of the lists after
thé approval is only a ministerial act, and when this is done, patent
issues on the request of the governor. Before patent issues, howevers
the Secretary of the Interior has jurisdiction over the lands, and may,
upon proper showing of fraud or mistake, set aside an approval of
swamp land selections. State O_f Wisconsin ». Wolf, 8 L. D., 555,

But when the field notes of the public survey show that the land is
swamyp, and the same is listed by the State as inuring thereto under
the grant, and the list has been approved, it will require positive evi-
dence by witnesses thoroughly cognizant of the econdition of the land,
at or near the date of the grant, tojustify rescinding the order of
“approval. The testimony must be from personal knowlédge and con- -
-tain such a description of the Tand as to leave no doubt that the field -
notes do not correctly describe the land as of the date when the survey
was made. h : :

The affidavits accompanying the petition fail in this necessary respect;
not one of the affiants gives the date when he first knew the land. It
is possible that the land by cultivation-and drainage has been reduced
to a fair state of cultivation.

The survey (made in 1866).shows the land to be swamp,.and if the .
field notes correctly describe the land, the same belongs to the State.

Petitioner has failed-to present such facts as will justify a wcond
hearing for the purpose of impeaching the correctuess of the descrip-
- tion of the land as given in the field notes.

The petition is, therefore, denied, and the entry will be canceled as to
the forty acre tltbct in question.’ :
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PRICE OF LA\TD—-REPAY\ID\TT—AC’]_? OF JUNE 8, 1872.
CLINTON GURNEE (ON REVIEW).

The Secretary of the Interior, by virtue of the discretionary amthorlty confelred by
the act of Jnne 8, 1872, having fixed the price of the lands therein referred to
-at two dollars and ﬁfty cents per acre, and such price having been paid, it will
not now be-held;, on application for repayment, and the showing made there-
under, that the discretion of the Secretary was exercised under a mwmken
apprehension as to the true status of said lands.

Seoretar y Smith to the Commissioner of the Gene; al Land Office, July
23, 1896. : (J L. McG.)

. Counsel for Clinton Gurnee has filed in his behalf a motion for review
of the departmental decision of August 29, 1895 (21 L, D., 118), deny-
_ing his application for repayment of moneys paid in excess of single
minimum, upon five ¢ash entries in T. 31 8., R 12°E, M. D. M., San
- Francisco land district, California. : '

The lands in: question weré originally located with Ohlppewa half-
breed scrip, issued in-supposed accordarice with the seventh clause of
article 2 of the treaty of September 30, 1854 (10 Stat., 1110). The
suprame court of California subsequently decided that said serip was
issued without authority of law, and was void. On June 8, 1872 (17"
Stat., 340), Congress passed an act authorizing the pumlmse of said
lands by the locators of said serip,
at sueh prlce per. acre as the Secretary of the Interior shall deem equitahle and
proper, bub not at aless price than one dollar and twenty-five cents per acre.

In pursuance of the above act, Ohnton Gurnee, upon showmg him-
self to be the “bona fide owner” of the lands located with Chippewa
half-breed scrip Nos. 30 B, 163 C, 174 C, 222 ©, and 235 C, was allowed
to purchase the same for cash E[e afterward apphcd for 1epayment
on the ground that the double-minimum charge was made upon the pre-
sumption that the land was within the granted limits of a ralhoad
but that, inasmuch as such was not the fdct $1.25 per acre should be
‘refunded. '

Your ofﬁee, however, by letter. of I‘ebrualy 23, 1894, re3eoted hig
-application, on the ground that
at the date of said entries, the price paid was the proper price per acre without
regard to the situation of the lands as to railroad limits. - '

Counsel for Gurnee appealed from said office’ decision; but the De-
partment, on August 29, 1895, briefly affirmed it. - Counsel for Gurnee
has now filed a motion for review, contending that Secretary Delano
charged the double-minimum price only because of his underbtandmg
~ that the land was within the granted limits of a. railroad.

A careful examination of the record does mnot, in my OplnlOIl show
clearly that Secretary Delano was influenced in fixing the price for
the lands here in questlon solely by the supp0s1t10n that they were
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situated w1tn1n railroad Jimits. It would seem that he adopted this rule
for his guidance when fixing the price of the Jand so sold in Minnesota;
but he states no reason when fixing the price of these lands in Cali-
fornia, and may have been controlled by entirely different considera-
tions. Whatever may have been his reasons, it is sufficient to say that
he exercised the authority conferred upon him by the act of Congress,
and fixed the price of these lands at two dollars and fifty cents per
acre; and having done this, and the amount so fixed having been paid,
I doubt the propriety, even if the authority be conceded, to hold, at
this late day, that he exercised his discretion under a mistake.
The motion for review is accordingly denied. ‘

“SOLDIERS’ ADDITIONAL HOMESTEAD—CERTIFICATION OF RIGHT.
Eri17A" C. PUTMAN.

‘There is no statutory authority for the certification of soldiers’ additional homestead
rights, nor is such action necessary to the exercise of the additional 110ht of
entry either by the soldler or his transferee.

Secretcwy Smith to the Commissioner of the General Land Office, August
(W. A, L) 4, 1896. (G.C.R.)

On May 19, 1868, Klijah C. Putman made homestead entry, No. 918,
for the SE. 4 of the NW. 1 of Sec. 1, T. 5 8., R. 27 W., Washington,
Arkansas; final certificate No. 553 (Camden series) was issued Febru-
ary 17,1875. The entry was patented August 20, 1874.
© On May 20, 1878, J. Vance Lewis, of this city, filed in your office an
application for the issuance of a certificate of right to Putman, whose
military service was alleged to be in Co. D., 4th Arkansas Cavalry.

This application was rejected by your office letter (¢“C”) of July 17,
1878, for the reason that the War Department reported that there was
no reemd of the military service, as alleged.

On April 6, 1894, Messrs. Smith and Shields, attorneys of this mty,
applied for thc certification of Putman’s right to make soldier’s addi-
tional entry under section 2306 of the Revised Statutes.

Your office thereupon called upon the War Department, Whlch under
date of Apul 12 1894, Vemﬁed Putman’s dlleged military service as
follows: .

Elijah C Putmau was enrolled November 19, 1863, at Benton, Arkansas, for one
year or during the war, and mustered into service as private in'Co. ‘D’ 4th Reg't
Ark. Cav. (Col. Fishback’s Cav.), January 7, 1864, and discharged as a private, March
28, 1864, by reason of disbandment of reglment .

On consideration- of the application, your office, | on April 24, 1894,
treated the same as a renewal of that filed by Lewis, May 20,1878; that
the first application was properly rejected, and no appeal was taken.
As an additional reason for the rejection of the application, your office
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held that the practice of certifying to the additional right was discon-

~ tinued by the circular of February 13,1883 (1 L. D., 654), and for the .
further reason that the affidavit upon which the application is based

was executed April 27,1878, and there was then no evidence filed show-
ing that the soldier was then hvmg, and made the- application for his

own use and benefit. :

A motion for review was duly filed, accompanied by the affidavits
filed by the soldier (forms 4064 and 4087), executed May 16,1894, before
the county clerk of Montgomery county, Arkansis.

Your office, on June 14, 1894, denied the motion on the grounds that
Putman acquiesced in the declslon of your office of July 17, 1878, by
not appealing therefrom, or taking any steps to have it set aside, that
decision having become final. o

Your-office, however, held that Putman was at liberty to appear in
person at any district land office’and make a soldier’s additional home-

" stead application, under the regulatlous of the circular of Febxuary 13,
1883.

- From that judgment Putman appealed to this Department, when, on
December 4,1895, the decision of your office was affirmed,on the grounds
that Putman had taken no steps within a reasonable tiine after the
action of your office of January 25, 1883, returning his application to
his attorneys. As a further ground, it was held that, -

As he has. been silent for so many years, it must be considered that he has aban-
doned his claim. = The re-filing of his application, April 6, 1894, comes. by far too late
to entitle him to an adjudication of his case under the regulations existing prior to
February 13, 1883

A mot1on for review of that decision was denied May 14, 1896

" because the same was not ﬁled within thuty days after notice of the
decision.

Your office letter (¢ C ”) of June 12, 1896, transmits a communleatlon '
filed therein June 4,1896, by W. . Moses, of Denver, (Jolomdo “This _

- petition is styled, ¢ Petlmon for réview or modification,” and calls atten-
tion to the decision by the supreme court of the United States, dated .
May-18,1896, in the case of Webster ». Luther ¢ al.

It sufﬁuently appears that Putman served for more than ninety days
in the army of the United States during the war of the rebellion; also
that he is the identical person who, on May 19, 1868, made homestead
entry of the SE. f of the. NW, % of See.1, T. 5 8., R 2TW, Camden,
Arkansas, which tl act was afterwards patented to him under that
entry. He is, therefore, entitled to the benefits conferred by section
2306 of the Revised Statutes. It is true that his application was
rejected because the War Department reported that there was no
record of the alleged military service. It was subsequently discovered,

~however, that he was in fact a soldier for the time prescribed in the
statute to entitle him to the additional right.

It is unnecessary to discuss the questwn as to whether he, or the
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War Department was in error when he first applied. The fact that
your office or this Department may have erroneously denied to him.a
certificate entitling: him to the additional homestead rlght does not
preclude him fromn obtaﬂnlng the r1ghtb which the statute pla,mly
-prescribes.

The circular of Februamy 18, 1883, supra, directed that:
" The practice whieh has hitherto prevailed of certifying the additional right as

information from. the records of this office, and permitting the entry to be made by
an agent or atborney, is hereby discontinued.

The circular required the party desiring to make the additional entry
to present himself at the local land office and make his application as
in .an original entry; to establish his ideutity as & soldier; to give the
facts respecting his prior entry; and that he had not pr eviously exer:
- cised his additional right, by entry, application, or by sale, transfel or

power of attorney )

Since the passage of the act (June 8, 1872, 17 Stat. 333) giving to
honorably discharged soldiers the addmonal homestead right, the
Department has refused to recognize or sanetion as a pmnclple the
‘assignability of this right. ,

It was held in the case of John M. Walker (on review), 10 L. D., 354,
that the right of entry provided in the statute *is strictly a personal
Tight”; that it is not in itself a right of property, *but merely a right
to acquire property in a certain way and upon a given state of facts,
which, without the right thus given, could not be so acquired”; the
argument being that since the right unexer cised can not be transferred
to another by will, it could not be transferrcd to another by the soldier

~in his lifetime. :

" These regulations were made for the avowed purpose of protecting -
the government against fraudulent entries, it being made to appear that
a large number of soldiers’ additional entries had been made upon
forged applications and by genuine applications by parties not entitled
thereto; and that the right to make such entries had been the subject

. of sale and transfer, effectéd by means of two powers of attorney—one
‘to make the entry and the other to sell the land when entered.

If, as hitherto held by the Department, section 2306 of the Revised
Statutes gave to the soldier “ nierely a right to acquire property in a
certain way,” and that the right of entry therein prescribed is not in
itself a right of property,” the instructions of February 13, 1883 (supra),
are logical and clearly right. v _

In the case of Webster ». Luther ef al. (supra), the supreme court
'of the United States takes an entirely different view of the purposes of
Congress in the enactment of the law in question.

Tn that case the plaintitf, Webster, read in evidence a quitclaim deed
to the land from Mary A. Robertson, widow of James A. Robertson,
dated October 7, 1890, acknowledged October 17, 1890, and recorded
QOectober 22, 1830 also applu,amou of Mary A. Robert‘,son, dated April
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1, 188:, together Wlth the’ re(,elpt of the local land office, Showmg the
payment of the fees and commissions prescribed by law to enter the
lands in dispute under section 2306 of the Revised Statutes, granting =
additional lands to soldiers and sailors who served in the war of the
rebellion. The receipt of tlie land office, dated April 7, 1887, showing
payment in full of the balance required by law for the entry of lands
under section 2291 of the Revised Statutes.

A patent trom the United States to Mary -A. Robertson for these
lands issued September 21, 1888, recorded February 11, 1889, in the
office of the register of deeds,in St. Louis county, Minnesota, and recits
- ing that the claim of the patentee to the lands had been established, ete.

The defendants read in evidence a power of attorney, dated April
28, 1880, and. duly recorded April §, 1887, from Mary A. Robertson to
Jameq A Boggs.” This instrument authon/ed aund empowered Bogge,
as attorney for his principal, “t6 sell, upon such termis as to him shall.
seem meet,” auy lands which the principal then owned, either in law
or equity, and obtained by her as “an-additional homeetead " under. the
provmons of section 2306 of the Revised Statutes; to sell any such lands
as she might thereafter acquire under said acts; to. receive the purchase
inoney or other consideration therefor, and to dehver in the name of the
principal such deeds or other assurance in the law therefor as to the
agent seemed meet and necessary. It contained these additional
clauses: - ' :

And 1ﬁy said attorney is herely authorized to sell said Jands, or my interest therein,
and to make any contract in relation thereto which I might make if present, and to
receive for his own use and benefit any moneys or other property the proceeds of the
.. sale of said lands, or any interest thercin; or arising from any contract. in relation -
" therefo, or received or recovered for any injury thereto, and I hereby release to my
said attorney all claims to uny of the proceeds of any such sale, lease, contract or
damages. And I furtber authorize my said attorney to appoint a substitnte or sub--
stitutes to- perform any of the. foregoing powers, hereby ratifying and -confirming

- all that my said attorney or his substitute may lawfully do or eause to be done by
virtue of these presents. S

_ The adnnsemn of this power of attorney.in ev1dence was objected to,
and the objeetion overruled by the court below,
The defendants next read in evidence: 1. Two Warranty deeds, each.

-for an undivided one-half of these lands, fromm Mary A. Robeltson,

by James A. Boggs, her attorney in fact, one to the defendant Louis

Rouchlean and the other to the detendant, Milo J. Luther, each dated

April 7, 1887, and recorded April 15, 1887. -2. A warranty deed

executed subseguently to the-above deeds, by Louis Rouchleat to the
- defendant Luther, for an undivided one-fourth of the lands. ;

It will be noticed that Boggs, the attorney for Mrs., Robertson, con-
veyed the land under his power of attorney on the same day that Mrs.
Robertson made apphcaﬁmon for the Jand in her own right, namely,
April 7, 18817, -
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The court below adjudged the title to the land to be in the defendants,
freed from any claim of the plaintiff, thus holding that Mrs. Robertson,
by her power of ‘attorney (above set out), executed April 2-,1880, con-
veyed her interest in the land, the right to which she mlght hfwe
obtained but for said power of attorney.

On appeal, the supreme court, on May 18, 1896, affirmed that ]udg
ment, and in doing so concurred in the views expressed by the supreme
court of Minnesota by Chief Justice Gilfillaniin that case. -

Among other things, the supreme court of Minnesota said:

To secure settlers or require residence or eultivation was no part of the end in
~view in giving the additional right under the section as amended in 1872.  No resi-
dence on or eultivation of the land as a condition of securing the additional right
was intended. Tt was a mere gratuity.  There was no other purpose but to give ib
as a sort of compensation for the person’s failure to get the full quota of one hun-
dred and sixty acres by his first homestead entry. ' There is no reason to suppose it
was intended to hamper the gift with conditions that would lessen its value, nor
that it was intended to be madein any but the most advantageons form to the donee.
After the right was conferred it was immaterial to the government whether the
original donee should continue to hold it, or should transfer it to another. Or,
rather, as policy requires the peopling of the vacant public lands, and as it could
not be expected or desired that the homesteader shounld abandon his first entry to
settle upon the additional land, it would Le more for the interest of the government
that he should be.able to assign his additional right, so that it might come to be
held by some one who would settle upon the lands. ’

The supreme court algo cited with approval the dectrine laid down
in the case of Barnes v. Poirier, 27 U. 8. App., 500 (Circuit Court of
Appeals for 8th Circuit), holding that the right given by section 2306
of the Revised Statutes to the soldier was assignable before entry,
there being no restriction as in the homestead act. In that case the .
lower court had made this statement, which the supreme court eonsid-
ers “well said”:

The beneficiary was left free to select this additional land from any portion of the
vast public domain described in the act, and free to. apply it to any beneficial use
that he chose. Itwas an unfettered gift in thie nature of compensation for past serv-
ices. It vested a property right in the donee. The presumption is that Congress
intended to make this right ds valuable as possible. 1lts real value was measured by
-the price that could be obtained by its sale, The prohibition.ef its sale or disposi-
tion would have made it nearly, if net quite, valueless to a heneficiary: who had’
already established his home on the publi¢ domain. -Any restriction upon its aliena-
tion must decrease its value. We are unable to find anything in the acts of Congress
or in the dictates of an enlightened publie pelicy that requires the imposition of any
such restrainf. -On the other hand, the general rule of law which discourages all
~ restraints npon alienation, the marked contrast between the purpose and the provi-
sions of the grant of the right to the original homestead, and the purposes and pro-
visions of the grant of the right to the additional land, and the history of the legis«
lation which is codified in the existing homestead law, leave ns without doubt that .
the assignment before entry of the right to this additional land granted by section
2306 of the Revised Statutes contravenes no public policy of the nation, violates no
statute, and is valid as against the assignor, his heirs and assigns. ‘
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Finally, the supreme court says:

. Much stress is placed by the plaintiff in error upon the practice of the land depart-
ment during a certain period, based upon-the idea that the right of entry given by
the statute of additional lands was entirely personal, and not assignable or trans-
ferable. We cannot give to- this practice in the. land office the effect claimed for it
by the plaintiff in error. -The practical construétion given to an act of Congress,
‘fairly susceptible of different constructions, by one of the executive departments of
the government, is always entitled to the highest respect, and in doubtiul cases
should be followed by the courts, especially when important interests have grown
up under the practice adopted. Bate Refrigerating Co. ». Salzberger, 157 U. 8.1,

34; United States v, Healey, 160 U. 8., 136, 141. But this court has often said that it L

will not permit the practice of an executive department to defeat the obvious pur-

pose of astatute. . In thé present case it is our duty to adjudge that the right given

by the statute in question to enter ‘‘ additional” lands was assignable and transfer-

" able; consequently the instrument of writing given by Mary J. Rober_tso_n to Boggs |
was not forbidden by any act of Congress.

It results that the judgment below must be and is affirmed.

It is thus seen that the assignment of the soldier’s adult}lonal right
conferred by section 2306 of the Revised Statutesis not only held to be
legal, but the practice is commended, the real value of the right being
measured “by the price that could be obtained by its sale.”

“While this right is.subject to sale and transfer, there is yet no law
which provides that the data in your office and the War Department
shall be employed in the certification of that right to those entitled to

"make additional entries. The certification of the right would doubtless
in many cases simplify and facilitate the sale of the right, by furnish-
ing in a tangible form the evidence upon which the additional entries
could be perfected. These certificates would amount to so much serip,
which ‘in the hands of purchasers thereof could be employed in the
entry of the publiclands. -

More than thirty years have passed since the war of the rebellion
terminated ; thousands of ex-Union soldiers settled in the western
states and entered public lands; many of them entered less than one
hundred and sixty gsecres, and have had the benefit of the soldier’s
additional right; doubtless thousands more are still entitled thereto. .
" In the administration of the law rel’ating to this right numerous frauds

have been discovered ; entries have Deen allowed upon forged applica-
tions, and other glaring irregularities have been detected; the soldier,
for whose benefit the act was passed, was usually the victim of the
frand. All this was made possible by the practice of certifying the
right, which for a time obtained in your office. The lapse of time since
the war would render the perpetration of the fraud still easier of
accomplishment were the practice of issuing the certificates now
resumed. : :

"The soldier may obtain this I‘I"‘ht for hlmself or sell it to another- it
is not necessary to the exercise of either privilege that the right be

" certified ; no statute requires it, and good administration forbids it.

;. The petition is denied. :

'
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CURNUTT v. JONES.

Motion for rehearing denied by Secretary Smith, Aﬁg‘usb 4,1896; see -
departmental decision of July 6, 1895, 21 L. D., 40.

HOMESTEAD CONTEST—DEATH OF ENTRYMAN—WIDOW.
KEITHLY #». RICHARDSON.

Residence is not‘required on the part of a widow for thé maintenance of her rights
under an uncompleted homestead entry of her deceased husband, if she culti-
vates and improves the land, but her fmlure to thus comply with the law calls'
for czmcellabxon of the entry. :

Secretary S mth to the Commissioner of the General Land Oﬁ‘ice, August
(W.A, L) 4, 1896. . , (W. M. W,

. The case of Benjamin I, Keithly ». Mary Richardson has been con-
sidered on appeal of the former from your office decision of March 18,

~ 1893, involving lots 1 and 2, and the E.3 NW. %, Sec. 18, T. 16 N., R ‘
" 2 'W., Guthrie, Oklahoma, hnd district.

On August 23, 1889, Aurelius Richardson made homestead ently for
said land.

On September 7, 1890, he died leaving a widow, Mary Richardson.

On June 4, 1892, Benjamm F. Keithly filed an affidavit of contest
against said entry, alleging that the entryman’s widow had wholly
failed to cultivate or improve the land at all times after the death of
the entrymau.

On July 12, 1893, the contestant filed an afﬁdavfn in the 1oca1 office
making an adchtlonal charge, alleging that Mary Richardson on the
“19th of December, 1888, made an entry in her own name, for certain
lands at Ironton, ] Mlssourl, and sold the same in June, 1892, for a valu- -
able con51derat10n
. A bhearing was ordered and had before the register and receiver at
which both parties appeared by attorneys.

On September 29, 1894, the local officers found from the eVIdence—-

That since the death of said Aurelius Richardson, September 7, 1890, that said

Mary Richardson, the wife of said Aurelius Richardson, has wholly abandoned and
failed to cultivate said tract of land as required by law.

- Richardson appealed

On March 16, 1895, your ofﬁce reversed the Judgmellt of the register:
and receiver and held the entry intact.

Keithly appealed.

The -evideuce shows, without conflict, that Mrs. Richardson is the
widow of Aurelius Richardsor, the deceased entryman; that they were
not living together as husband and wife at the date the: entry was
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“made, and continued to live apart up to the death of the husband,
September 7, 1890. Keithly is a son-in-law of the deceased entryman,
who was’ advaneed in years and in feeble health.

Sometime before the death of the entrymzm at his request, Keithly
moved his family into the entryman’s house on the land in question and
has continued to reside upon and cultlvate the Iand ever since. - Your
office found that—-—

So far as the record shows, the defendant did not in any manner assert her rlghts
to the land prior to the initiation of this contest.

" Under date of June '27, 1892, Mary Richardson executed a deer of
attorney in the State of Missouri to one Thomas P. Bryan, authorizing. '
him to prosecute in her name and stead, before the land department of

" the United States, to final completioh and full possession-of any rights and claim to
. homestead entry made by my husband in Qklahoma.

There is no evidence tending to show that either Mrs. Richardson or. -
her attorney in fact, or any one else for her, or by her request, ever
attempted to take possession.of, or make any improvements on, the land
included in her deceased husband’s entry. There is no evidence show-
ing that Keithly misled Mrs. Richardson by any statement or 1epre~
sentation concerning her rights to the land in questlon. '

Your office further found— ,

That the cultivation and improvement of thé land by the plaintiff inured to the
benefit of the defendant. It is not shown that there was an express contract of ten-
-ancy Letween him and. the entryman, but after the latter’s death he continued to
reside upon the land and to cultivate and improve the same, notwithstanding the
fact that he knew the entryman left a widow upon whom the law. cast the descent
of his rights under the entry. He is, therefore, estopped from echarging her with.
failure o culbivate and i improve the land.’

In the appeal the judgment of your ofﬂce is alleged to be erroneous.
in law on the facts found. : :
Section 2291 of the Revised Statutes is as follows :

" No eertificate, however, shall be. given, or patent issued therefor, until the expi-
ration of five years from the date of such entry; and if at the expiration of such
time, or at any time within two years thereafter, the person making such entry; or
if he Dbe dead, his widow; -or in case of her death, his heirs or devisee; or in case of
a widow making such entry, her heirs or devisee, in case of her death, proves by two.

" credible witnesses that he, she or they have resided upon or cultivated the same for
the term of five years immediately succeeding the time of filing the affidavit, and,

" makes affidavit that no part of such land has been alienated, except as provided in
section twenty-two hundred and eighty-eight, and that he, she, or they, will bear
true allegiance to the government of the United Stateés; then, in such case, he, she
or they, if at that time citizens of the United States, shall be entitled to a patent,
as in other cases provided by law.

‘The rights of Mrs. Richardson to the land in question, must be deter-

- mined by this section. Her husband made entry of the Jand and before .
making proof died ; the marriage relation between them existed at the.
date of his death a,nd by the plain terms of the statute the right

1
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make ‘proof under his entry and receive a patent for the land vested in
her to the exclusion of all others.

This right vested; notwithstanding the fact that she and her husband
were not actually living together as man and wife when he died. "The
right is given unconditionally, but in order to preserve it she is required
to either reside upon the land, or cultivate the same, for the same
length of time her husband would have been required to reside on and
- eultivate it. - She takes it burdened with the same conditions and pre-

requisites that would have rested on her husband in order to hold it
with the bare exception that she may either reside on the land, or she
may reside elsewhere, provided she cnltivates and improves it for the
time named. . A failure to comply with the requirements of the statute
on the part of a widow of a deceased entryman, must be followed by
the same results as would follow from the failure of the entryman to-
comply with the law. In other words, the law vests the exclusive right
in a widow of a deceased homestead entrynian subject to contest for
failure on her part to ‘comply with its requirements.

“In this case there is a clear failure shown on the part of Mrs.
Richardson to comply with-the requirements of the law. In cases of
this eharacter the contestant stands precisely on the same footing as in
other homestead entry cases, and under the act of May 14, 1830, must -
be accorded the full rights of contestants.

* The application of the doetrine of estoppel to this case by your office
was clearly erroneous.
 Keithly’s residence on the land could not affect Mrs. Richardson’s
right in any way. She was neither a party or privy to it and therefore
such settlement could not avail her. Deéry v. Craig (5 Wallace, 795).

-In general the doctrine of equitable estoppel applies only when
there has been some intentional deception in the conduct or declara-
tions of the person alleged to be estopped, or such gross negligence on
his part as amounts to constructive fraud by which another is misled.
to his injury. - Brant v. Virginia Coal and Iron Co. (93 U. S., 326).

" Your office decision appealed from is accordingly reversed.

- By your office letter of October 18, 1895, there was transmitted the
application of one Mary Bryan to contest the entry of the deceased

-~ éntryman, Richardson, filed in the local office on the 10th of May, 1893,
which was rejected by the register and receiver and an appeal taken
to your office from their decision. No action appears to have been
taken by your office on said appeal and therefore no question arises
for the Department to pass upon in connection therewith.

As the entry of Aurelius Richardson will be canceled under the
foregoing decision, this contest will follow the course pursued in respect '
to second CODtebtb when the first one is successful.

The papers in this second contest and-all other papers in the case
are herewith returued
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RAILROAD GRANT—WITHDRAWAL-HOMESTEAD ENTRY. '
UnioN Paciric R. R. Co. (ON REVIEW).

No rights are acquu'ed as against a railroad grant by a homestead entry of lands
theretofore withdrawn for the benefit of such grant.
The departmental decision of March 7, 1896, 22 L. D., 291, recalled and v&cated

Secretcwy Smith to the Commissioner of the General Land Office, August
(W. A. L) L 4, 1896. , (W.M. W.)

Counsel for the Union Pacific Railroad Company have filed a motion
for a review of the departmental decision of the 7th day of March, 1896,
denying the application of said railroad company for a patent to the
N. % of the NW. %, Sec.25,T.7 8,,R.TE., Topeka, Kansas, land district
(reported in 22 L. D., 291).

Soon after the departmental decision was made some doubts arose as
to the correctness thereof, and sua sponte some stepb were taken with a
view of reconsidering the case. :

The grounds of the motion are as follows:

“ 1. That by the granting act of 1862 and 1864, to the Central Branch, Union Pacifie
Co., it is provided that, upoun filing a map of general route, all lands within twenty-
five miles of the line of general route shall be withdrawn from settlement and entry.

2. That the map of general route of. the Central Braneh, Union Pacific Co., from
St. Joseph to the Republican River, was filed June 27, 18363; and lands withdrawn
thereunder July 9, 1863. A second map of probable route was filed March 16, 1867,
and lands withdrawn thereunder March 27, 1867,
" 8. The land in controversy is included within the termini of both of these maps,
and falls under the operation of both withdrawals.

4, The entry of Frederick Abramson, H. E. No. 2626, and which was, in said deci-
- sion, held to except the said lands from the operation of the grant to-the company,
was made May 28, 1868, long subsequent to the withdrawals above referred to.
' 5. That said subsequent entry of Abramson was without any author1ty of law, and
therefore, cannot operate as against the grant.

6. That said decision is contrary to law.

"In response to a letter of inquiry, respecting this case, from the

Department, your office, under date of May 19, 1896, stated that:

. The records of this office show that the tractin quesﬁio]i was included in the limits
of the withdrawal ordered by office letter of July 9, 1863, for the benetit of the Cen-
tral Branch, Union Pacific Railroad Company, along the line of the proposed route
of the company’s road; but when the road of the company was definifely located
the land was situated in the limits of the grant as extended by the act of July 2, 1864,
and not within the ten mile limits thereof under the act of 1862, under which the
withdrawal was ordered. ’

This land falls within the overlapping limits of the grants to the
Union Pacific Company and the Kansas Pacifiec Railway Company, and
both were made by the same acts of Congress, to wit: July 1, 1862
(12 Stat., 489), and the amendatory act of July 2, 1864 (13 Stat., 356).
The line of the Kansas Pacific road was definitely located January 11,v
1866, and the line of this road was deﬁmtely located May 29 1868. -

1814—vor 23—11
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The Union Pacific Road is the successor to both lines, and by reason
thereof the real party in interest, and no reason is apparent why a pat-
ent should not issue to if, if in law the land was included in the grant
- and passed to.either-or both of the roads as a whole or as moieties to

each of them.

The land in question was included within the Wlthdrawal of July 9,
1863, and within the Iimits of the grant as extended by the act of J uly
2, 1864, This withdrawal remained in force until the definite location

“of the respective roads, when the land in question passed under the

girant to them, for at the time Frederick Abramson made his homestead
entry, May 28,1868, the land covered by his éntry was included in said
withdrawal. His entry was allowed without authority of law, as the
Jand was not subject to entry by reason of being withdrawn for the
beuefit of the railroad companies under their grants..

It is a well established doctrine in this Department as well as- ’rhe
courts, that no rights, either legal or equitable, as against a rail-
road grant are acquired by settlement upon lands withdrawn by
executive order for the benefit of such grant. Caldwell v. Missouri,
Kansas and Texas Ry ef al.,, 8 L. D., 570; Shire et al. v. Chicago, St.
Paul, Minneapolis- and Omaha R’y Co., 10 L. D., 85; Ard ». Missouri,

- Kansas, and Texas R’y.Co., 14 L. D., 369; Woolcott ». Des Moines Co.,
72 U. 8., 681; Woolsey v. Chapman, 101 U, 8., 755; and United States

2. Des Moines Navigation and Railway Co., 142 U. 8., 510,

" The case of Kansas Pacific Railway Company ». Dunmeyer (113

U. 8., 629), cited in your office decision is not in conflict with the fore-

going aunthorities,

By the third section of the act. of 1862, supra, there was excepted
from the grant all lands which at the time the definite location of the
road is fixed had been sold reserved, or otherwise disposed of, and to
which a pre-emption or homestead claim had attached. Abramson’ 5
- homestead entry was made after the land was reserved for the pur-
poses of the grant and while such reservation was in full force, and
was therefore void and could not serve to except the land from the
opemtlon of the grant.

" It follows that the departmental decision heretofore rendered in thls
ease was erroneous. 1t is accordingly recalled and set asule, and your
office decision appealed from is reversed.

CONFIRMATION- SE(,TIO‘T 7, ACT OF ”\IARCII 3, 1891.

CASTELLO v. BONNIE.

'I‘]ie gancellation of an entry without notice to the entryman is void for the want of
Junsdlctlon, and an enfry so canceled at.the passage of the act of Maich 8, 1891,
is in law an existing entry, and conﬁrmed by section 7, of said act, if otherw1se
within the provisions of said act.
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Secretary Smith to the Commissioner of the General Land Office, August
(W. A. L) , 4, 1896. S (J. L. McC.)

" Your office, by letter of April 29, 1896, transmitted the papers in the
case of Patrick Castello ». William Bonnie, and the Boston Safe Deposit
and Trust Company, transferee, involving Bonnie’s pre-emption ‘cash
entry for the SE, 1 of the NE. £ of Sec. 30, and the 8. § of the NW. 1, -
and the NE. £ of the SW. 4, of Sec 29, T. 59 N., R.17 W., Duluth land
district, anesota

 The entry in question was canceled upon the report of a special agent,
without notice to the entryman, After such cancellation, Castello was
‘allowed to make homestead entry of the land. On October 23, 1891,
your office reinstated Bonnie’s entry—deciding further that as two
entries of the same land at the same time were not permissible, and as
Bonnie’s entry had been reinstated because of having been eanceled
illegally, Oastello’s entry must be canceled.

On June 16, 1891, the Boston Safe Deposit and Trust Company filed
an appheatlon to: mtervene, and asked for the confirmation of Bonnie’s
entry under section 7 of the act of March 3, 1891, alleging that, after
the issuance of the receiver’s receipt -(March 21, 1885), and prior .to
March 1, 1888, it became a bone fide incumbrancer of said land for a
valuable consideration. Your office, on June 17, 1891, granted the
. application; and on October 23, 1891, your office held that the case
came within the provisions of said act. TFrom said decision Castello
appealed to the Department, which, on October 11,1892 (15 L. D., 354),
" held that the cancellation of Bonnie’s entry was an error, and its rein-
statement was proper; nevertheless Castello’s entry ought not to have
been canceled without notice to him, and an opportunity being. afforded
him to be heard in its-defense; and inasmuch as no such opportunity
had been afforded him, he should be allowed sixty days after notice of
the decision to show cause why his entry should not be canceled.  You
were further directed that’if, in your judgment, sufficient cause be
shown, you should re-adjudicate the case accordingly; if he failed to

‘ - make such showing, the decision of your office holding that the case

came within the provisions of said section 7 shoul(l be affirmed, and
the entry confirmed,
.- Your office issued a rule as above directed upon Castello, who there-
upon filed an affidavit alleging that Bonnie’s entry was not made in
good faith, but in the interest of the C. N. Nelson Lumber Company,
" and that said company was not therefore a bona fide purchaser; also
that the Boston Safe Deposit and Trust Company was not a bona fide
incumbrancer, and he asked for a hearing at which to prove such to be
the facts. This. application your office denied, on February 10, 1893.
Castello appealed to the Department, Whlch .on August 7 1894
directed that the case '

be remanded to the local officers for a hearing upon the allegation hat Bonnie’s
entry was made in the interest of the C. N. Nelson Lumber Company, and upon any
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other charge that may be then presented tending to show that Bonnie’s entry was
properly canceled.

A motion for review of the above departmental decision was filed,
but denied on April 12, 1895 (20 L, D., 311).

Your office decision of April 29,1896 (supra), in adjudicating the case
upon the basis of the testimony taken at the hearing ordered in accord-
ance with the departmental directions above referred to, found as a fact
4that Bonuie had never complied with the law in any respect. The
facts stated in his final proof must have been untrue, and his éntry,
therefore, frandulent and invalid;” and adds that,

inasmueh as Bonnie's entry has not been reinstated, and no reason appearing why it
should be, it would be useless, as well as a disregard of said departmental ruling, to
further consider the case. Said entry will therefore remain canceled.

The above conelusion was correct, in view of the departmental rulings
then subsisting. Recently, however—to-wit, on IFebruary 17, 1896—
the Department has decided the case of Drew ». Comisky (22 L. D., 174),
which is in all essential respects similar to the.one under consideration,
In that case the departmental decision of Castello v. Bonnie, on réview
(20 L. D., 311, supra), was discussed. The statement in said last named
decision that—

Such eancellation, without giving such notice (that is, cancellation on report of a
government agent, without giving the entryman his day in eourt), was improper,

and to all intents and purposes, so far as the transféree is concerned, it may be
considered as an existing entry, .

‘was qﬁoted, and re-affirmed as being correct doctrine. The further
statement in said decision that—

The reinstatement of the enfry on the record would give the transferee only snch
right as he would have had in case notice had been given,

was quoted, but declared to be erroneous. It was further decided
regarding Bonnie’s entry that, ¢ inasmuch as it had already been held
therein that so far as the transferee is concerned, it may be considered
an existing entry,” and that, if existing, it was protected under the
law, and should be confirmed. Finally said departmental decision in
Castello v. Bonnie was explicitly overrnled, in so far as it conflicted
with the ruling in said case of Drew . Comisky.

The case now under consideration was thus explicitly decided in
advance. The entry was an existing entry at the date of the passage
of the act of March 3, 1891, and was of a character to be confirmed

thereunder,

" Your office decision of February 25, 1896, to the effect that Bonnie’s
entry should remain canceled, is therefore reversed. Your office
decision of October 23, 1891, holding that the case comes within the
provisions of said act, is hereby affirmed, and the entry will pass to
patent accordingly.
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PATENT—-JURISDICTION—-CONFLICTING ‘ENTRIES.
FmELDS v. KENEDY.

_The inadvertent issuance of a patent on an entry that is in partial conflict with-a
prior entry deprives the Department of further jurisdietion over the tract in con-
troversy; and a final certificate therefor, subsequently issued on the earlier
entfy, must be canceled, though the original entry on which such certificate
rests may be permitted to remain of record.

Sem*etmy Smith to the Commissioner of the Gen’emi Land Office, August
(W.:A. L) : 4, 1896. - ' _(C. W. P.)

On February 16, 1830, Nelson Tields made homestead entry 5391, of
the W. % of the W. £ of section 24, township 8 8., range 14 E., St.
Helena meridian, New Orleans land district, Louisiana. ‘

On May 18, 1880, Samuel Kenedy made homestead entry 5486 of the
S. 4 of the SW. L of Sec. 13, the NW. 1 of the NW, 1 of Sec. 24, and.
the SE. } of the SE. } of Sec. 14, of the same township and range, on

“which ﬁnal proof was made and final certificate 2015 1ssued July 5,
1887, patent issuing thereon June 235, 1890,

On August 3, 1891, Nelson Fields made final proof on his homestead
entry, and ﬁnzu certlﬁca’ce issued thereon August 7, 1893. ‘ :

“On Febrnary 20, 1894, your office notified I‘lelds that his entry was
held for canoel]a’olon as to the NW.  of the NW. % of Sec. 24, for the
reason that it conflicts to that extent Wlth Kenedy’s patent

Nelson Fields appeals to the Department.

The record sliows that Kenedy made his entry of the land in ques-
tion more than {hree months subsequent to Fields' entry which segre-
gated the land, and Kenedy’s entry was improperly allowed. But
patent having issned to Kenedy, the Department cannot now deter-
mine the conflicting claims of the parties respecting the land. If the

patent issued to Kenedy is invalid, and Fields has been injured by the
action of the Land Department, the courts are the proper tribanals to
adjudicate the matter.

Bat it appearing that Fields’ final proof was made and final certlﬁ
cate issued thereon subsequent to the issuance of patent to Kenedy,

‘the final certificate issued to Fields should be canceled, but his entry
‘will be allowed to remain-of record. , '
Your office decision is modified acrordingly.

DAWSON BT AL. v. HIGGINS.

Motlon for review of departmental decision of May 13 1896, 22 L. D
544, denied by Secretary Smith, August 4, 1896. :
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DONATION CLATM—HEIRS—-FINAL PROOF—ADVERSE CLATM.

STONE ET AL. v. CONNELL’S HEIRs.

1

On -the death of a qualified donation claimant who has complied with all the

requirements of the law in the initiation of his claim, and subsequent mainte-
" manee thereof, up to the date of his death, the heirs of such claimant become
qualified grantees irrespective of any question as to their eitizenship.

Under section 8, act of September 27, 1850, proof of compliance with law up to the
date of the donee’s death is all. that is required in the matter of final proof on
the part of the heirs, and it'is not material in such case by whom said proof is
submitted.

A plea of eqmmble estoppel set up by 1nte1venmg adverse claimants; as against the

- rights of heirs under a donation claim, on account of their alleged.failure to
assert their rights in due season, and thereafter prosecute their claims with dil-
igence, cannot be considered by the Department, if it finds that under the dona-’
tion law said bLeirs are entitled to a patent; and especially, is the Department
limited to such course, in view of the fact that said law preseribés no limit of
time within which final proof may be made by the claimant.or his heirs at law.

The provisions of the act of July 26, 1894, are not applieable to a donation claim
pending before the Land Department at the passage of said act, and in which-
final proof had been submitted prior thereto. . :

Secretcwy Smith to the Commissioner of the General Land Office, August
(W. A L) 4, 1896. (A.B,P.)

The land involved in this case consists of parts of sections 25 and 26,
T.20 N., R. 5 E., Olympia land district, Washington, known as the
Michael Conunell donation claim, and contains three hundred and
twenty acres. '

It is shown by the record that on December 12, 1853, Michael Con-
nell filed with the proper officer his notificdation, No. 518, claiming the
land in question under the donation act of September 27,1850 (9 Stat.,
496). By that act, after providing, among other things, for the
appointment of a surveyor-general for the Territory of Oregon, then
embracing this land, it was (section 4) declared:

That th-ere shall be, and hereby is, granted to every white settler or cccupant of

the public lands, . . . . above the age*of eighteen years, being a citizen of the
United States, or having made a declaration according to law, of his intention to
become a citizen, . .. .. now residing in said Territory, or who shall become a

resident thereof on or before the first day of December, eighteen hundred and fifty,
and who shall have resided upon and eultivated the same for four consecutive years,
and shall otherwise conform to the provisions of this act, the quantity of one half
section, or three hundred and twenty acres of land, if a single man, and if & mar-
ried man, or if he shall become married within one year from the first day of Decem-
ber, eighteen hundred and fifty, the quantity of one section, or six hundred and
* forty acres,-one half to h1mselt and the other half to his wife, to be held by her in
her own right.

It was further provided (sections 6 and 7) that the settler, within cer-
tain prescribed periods, respectively, should notify the surveyor-general’
of the tract claimed under the act, and submit proof of the fact and
time of commencementof his settlement and cultivation; and also, that
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he should prove, in the manner prescribed, “at any time after the
expiration of four years from the date of such settlement,” the con-
tinued residence and cultivation required by the act: whereupon certifi-
cate for the land should issue from the proper officers, which, if found
free from objection, would entitle him to a patent.

By section 8 of the act it was further provided: -

That upon the death of any settler before the expiration of the four years’ con-
tinued possession required by this act; all the rights of the deceased under this act
shall descend to the heirs at law of such settler, including the widow, where one is
left, in equal parts; and proof of eompliance with the conditions of-this aet up to
the time.of the death of such settler shall be sufficient to entitle them to the patent..

Connell appears to have been a qualified settler under the act. He
was a single man over eighteen years of age, had declared his intention
to become a citizen of the United States, and had become & resident of
the Territory of Oregon prior to December 1, 1850. He met all the
requirements of the act as to settlement and notice, and proof thereof,
and as to residence and cultivation from the date of his settlement,
August 15,1853, until the date of his death, which occurred within the

-boundaries of his claim, about the last of October, 1855, at the hands
of hostile Indians.. Having thus occupied the land continuously for,
over two years prior to his death, he was qualified to purchase under,
the amendatory act of February 14, 1853 (10 Stat., 158), if he had sought '
to do so. True,.he failed to file hiy notification within the time pre-
sceribed by the sixth section of said amendatory act, but no adverse
rights having intervened, the claim was protected from forfelture by
the subsequent act of June 25, 1864 (13 Stat., 184). .

Tt is thus shown that Connell had all the quahﬁcdtlons necessary to

enable him to take and hold under the act, and that he fully complied

-with all its provisions while he lived; but he died, still unmarried,
‘before completing the four years of residence and cultivation required
to perfect title in him. It is further shown that he left surviving him
his father Patrick Connell, then a resident of Ireland, and also several
brothers and sisters, among whom was a sister Margaret, now Marga-
ret Rose, a party to these proceedings, who appears to be a citizen of

- the United States living in the State of Colorado. Under the laws
of the Territory at the time of bonnell’s death his father became his
sole heir at law.

At that time and for many years subsequently thereto, it was con-
sidered and held by the local Territorial courts, that the heirs at law of
a claimant under said donation act,who died before completing the four
years’residence and cultivation required, took by descent from the claim-

~ant; and as a consequence thereof, many attempts were made to devise

-such uneompleted claims by will, and notinfrequently the probate courts
_assumed jurisdiction and undertook to dispose of such claims in. the
- winding up of the estates of deceased settlers. : ;

This case appears to be one of the latter elass. On December 11,
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1855, one James K. Williamson, claiming to be a cfeditor, qualified as
administrator of the deceased claimant. In his applieation for letiers
of administration he refers to the father of the decedent residing in
Ireland, as his only known heir. On December 12,1857, there appears
to have been filed before the register of the local ofﬁce two affidavits,
conforming in all respects to the final proof required by the said dona-
tion act, and showing compliance with its conditions by the claimant
Oonnell up to the time of his death. Another and similar affidavit
was filed October 16, 1873. It does not appear certainly by whom
these affidavits were filed, though presumably they were filed by
Williamson, the administrator, on behalf of the said father, and heir
at law., Considerable correspondence appears to have been carried on
prior thereto-between Williamson and Patrick Connell relative to the
property, and in one of the latter’s letters, dated November 15, 1856,
he says to Williamson: “I am entirely in your hands and shall be
guided by you in any manner you will suggest.”

The personal property having proved insufficient for the payment of
the debts against the- estate, proceedings were instituted in the local
probate court for the sale of the land in question as a part of the dece-
dent’s estate, liable for his debts. Said proccedings resulted in the

- sale of the land in the year 1866, to one John Swan, at the price of

- $550. The sale was confirmed by the court and the land conveyed to
Swan, and as there remained in the hands of the administrator, after
the payment of debts, a balance of $231.18, he was ordered by the
court to pay the same over to Patrick Connell of Ireland, ¢ who has
identified himself as the father of said Michael Connell dec’d, and legal
heir to the said estate.” This balance was never paid over as directed,
but was deposited by the administrator, under a special statute, in the
local county. treasury, for the benefit of Michael Connell’s heirs, where,
presumably, it still remains. Certain it is that Patrick Connell who
has been dead many for years, never received it.

. It further appears that about the year 1869 Swan died, leaving the
land by will to his brother James Swan, who in 1871 conveyed the same
to James G. Williams. In 1878 Williams conveyed the land, together
with an adjoining claim, to William M. White; one of the appellants
here, for the price of $2500, whereof the sum of $100 was paid in cash
and the balance secured by mortgage given by White on.the two tracts
of -land.

Such was the condition of affairs in January 1880,  when. in the case
of Hall ». Russell (101 U. 8., 503) the supreme court held in effect that
a claimant under the said donation act, prior to the completion of his
four years’ residence and cultivation, and the performance of other pre-
seribed conditions, obtained no title to the land such as could be devised
by will or inherited by his heirs at law; and that in case of the death
of the claimant before the performance of the required conditions, his
heirs, under section 8 of the act, took title, not by inheritance from
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the deceased claimant, but as glantees undel the act, dlrectly from
the United States.

In view of this decision it is clear that the proceedmgs in the pr0s
~ bate court relative to the claim in question were and are absolutely
null and void, and that no title to the land passed by the sale and eon-
veyance made under the orders of thatcourt. Indeed this seems to be
practically conceded by all the parties. -
- It appears,; however, that after Hall v. Russell was decided the land
was sold under the mortgage given by White, and subsequently passed
through several hands, until the year 1886, when it was purchased by -
thie appellant Stone, together with the said adjoining clzum at the
* price of $6000. Stone is still in possession,

After the decision in Hall v. Russell 'was rendered it was generally
considered that the proceedings in the probate court were null and
void, and the result was that attempts were made by various parties to
obtam title to the lands from the government.

On March 5, 1884, Charles ‘F. Whittlesey and Wamen B. Hooker
filed homestead a,pphca,tlonb, respectively, for the east half and the
west half of the tract, and sought to contest the donation claim, on the
alleged ground that the deceased claimant left no heirs at law, or if he
did, that they had wholly abandoned all claim to the land. They
asked -that a hearing be had, the notification of Connell canceled, and
the lands opened to their homestead applications. The applications
were rejected by your office, but upon appeal to this Department that
action was reversed October 28, 1884 (3 L. D., 469), and a hearing was
ordered for the purpose of determining the exact status of the land.
Two days later, however, the order was suspended and the suspension
was not removed until December 26, 1888, In the mean’mme the fol-
lowing proceedings took place:

© On January 21, 1885, White applied to enter part of the land as a
homestead, and to pmchase part ander the act of June 15, 1830. His -
va,pph’oatlon was rejected and he appealed. On December 1,1886, Stone
applied for patent certificate for the entire claim as successor to the
rights of the claimant Connell, by virtue of the administrator’s sale
and the said several mean conveyances; but your office rejected his
application and he appealed. On Jannary 5, 1888, James Beardsley
and Millard Kirtley applied to file pre-emption declaratory statements;
respectively, for the east half and west half of the tract Your office
rejected their a,pphcmtlons and they appealed.

Such was the confused condition of things when on December 6, 1888,
this- Department, on -the appeal by Stone, without determining the
rights of any party to the record, revoked the order of suspension and
directed that the hearing be proceeded with. The other appeals were
thereupon severally dismissed without prejudice to any rights asserted,
and all the parties were remanded to the hearing as the proper place
to. present. their claims, the same to be finally determined upon the
record there made up. :
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The hearing was finally had March 25, 1891, upon notice to all the
" parties to the record, but no notice was given by publication, or other-
wise, to the ‘“heirs at law?” of the deceased donation claimant. The
parties notified all- appeared. White and Stone submitted evidence,
relative chiefly to the improvements made on the land by them, respec-
tively, which. appear to be extensive and valuable. A copy of the
record of the proceedings in the probate court was also filed.

Upon the record thus made up the local officers on January 11, 1892,
recommended that the Connell notification be canceled, the lands sub--
. divided, and the respective homestead applications of Whittlesey and:
Hooker allowed. White and-Stone appealed. '

Up to this time there had been no appearance on behalf of the heirs
of the deceased claimant. On February 23, 1893, however, Margaret
Rose, by lhier counsel, filed in the Iocal office an application on behalf of
herself and other heub of Michael Conuell, deceased, asking that patent
certificate issiie for the land to the “heirs at law” of said decedent.
The application is supported by affidavits showing that Patrick Counnell,
the father, died long since, and that the only remaining heirs of said
deceased claimant are the said Margaret Rose, a citizen of the United
States living in Colorado, and Thomas Counnell, Catharine. Heffernun
and Sr. M. De Pazzi, all residents of Ireland.. The local officers rejected
this application because not made within a reasonable time after the
death of the donation claimant, and for the further réason that the lJand
had passed to other parties under their decision upon the record of the
said hearing.

Margaret Rose appealed.  On June 14, 1894, your ofﬁoe proceeded to
consider her appeal, together with the sevelal appeals of White and
Stone, and reversed the rulings below, dismissed the applications of
Whittlesey, Hooker, White, Stone, Beardsley and Kirtley, and directed
that final certificate be issued for the land to the heirs at law of Michael
Connell, deceased, upon payment of the legal fees. TFrom this deeision
; Whlttlesey, btone and White have severally appealed.

The first question presented by the record is whether, aftel ‘the death
of the claimant Michael Connell, the land in quebtlon passed to his-
‘heirs at law” under section 8 dt' said donation act. If this question .
be answered in the affimative it will be unnecessary to consider any
matters relative to the respective rights of the several appellants, as
between themselves.

The uncontroverted facts on this subject are, (1) that Connell was a
qualified settler urider the act; (2) that he filed his notification in writ-
ing, properly describiug the land, and supplied the proof required of
the fact and time of commencement of his settlement and cultivation;
(3) that he resided upon and cultivated the land continuously from the
date of his settlement to the date of his'death; (4) that he died unmar-
ried before the expiration of the four years’ continued possession re-
quired; and (5) that he left surviving him his father Patrick Connell,
a resident of Ireland, as his sole heir at law.
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Under a similar state of facts it was held by the supreme court in
Hall ». Russell (supra) that upon the death of the claimant his heirs
became qualified grantees; but whether they took immediately upon his .
~ death, or after proof of his compliance with the provisions of the act

while in life, was a question suggested by the court, but not decided,
because not necessary in that case. ‘

In view of the two affidavits of December 12, 1857, and the one of
October 16, 1873, as already shown, it is not deemed necessary to pass
upon that question in this case. These affidavits, in form and-sub-
stance, appear to be in strict acecord with the character of final proof
requiréd by the act, and when taken in connection with the notification
and original first proofs filed by the claimant, to which they were
attached, they contain substantially all that is required to be shown by
said section 8 of the donation act. They also speak of the land in

" question as “land claimed as a donation by Michael Connell’s heirs.”
It is very evident that they were obtained and filed by some one on
behalf of the heirs of the deceased claimant, and it matters not by

“whom, though I think it is fair to presume, in view of the correspond-
ence between Patrick Connell and the administrator Williainson, as
shown, that they were filed by the latter for the benefit of the former—
he being the sole leir. ‘

Objeemon is made to these affidavits being treated or considered as
the final proof required by said section 8, because not shown to have '
been presented by the heir himself, or by some one thereunto specially:
authorized by him. This objection I think wholly untenable. Said
section merely requires proof of compliance with the conditious of the
act up to the time of the settler’s death, and does not specify by whom
such proof shall be furnished. The fact is that the proof was furnished,
and thereby the requirements of the statute were fully met.

It is further objected that the proofs submitted could not inure to
the benefit of Patrick Conuell bécause he was an alien, and for that

- reason patent could not issue to him under the act.

It will be observed that there is no question of inheritance involved.
The heirs took not by inheritance but as grantees under the act. As’
was said in Hall ». Russell (supra): “Their title to the land was-to
come, not from their deceased ancestors, but from the United States.”

‘No attempt by the settler to dispose of the land before perfecting his
title, could in any way aftfect the heirs. Their rights were fixed by the
statutes and are not, to be restricted, as to qualification to take or
otherwise, to narrower limits than are therein prescribed. There is no
provision requiring them.to make proof of citizenship before becoming
qualified grantees. As was further said, in substance, in Hall ». Russell,
the heirs became qualified grantees under the act upon the death of the -
claimant before completing title in himself. The fact that the party
for whose benefit the final proofs in this case were submitted, was not
a citizen of the United States, is therefore not material. Being the
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sole heir at law of the deceased claimant, he was, assuch, a quahﬁed
“grantee-under the act.

Again, it is objected, and with considerable earnestnesq, that in-
view of the greatlapse of time, and because of the alleged conduet of
Patrick Connell and those now claiming through him, in remaining
quiet and failing to assert their rights at an earlier date, and of their
consequent apparent acquiescence in the legality of the probate court
proceedings, they are estopped from asserting any claim to the land.

With the question thus raised, however, this Department has nothing

. to do. Its duty is discharged when patent has been issued to the
parties entitled under the statute. The courts are the proper tribunals
in which to settle all questions of equitable rights, acquired independ.-.
ently of the statute, either before or after the issue of patent. The
plea of estoppel necessarily implies the fact of the existence of title
antagonistic to the pleader, and is predicated upon the theory that
because of certain alleged conduct inconsistent therewith, the party
holding. the title is precluded from -asserting it as against certain
acquired rights of the pleader, based upon such conduct. It presents,
therefore, no question which this Department can determine. ~All such
questions must be left to the courts. The government can issue its.
patent only to those in a position to call for the legal title. Moreover,
the said donation act prescribes no limit of time within which final
‘proof shall be made, either by the original c¢laimant or by his “heirs
at law.” (Veatch ». Park, 16 L. D., 490.) As we have seen, however,
the final proof in this case was submltted about two years after the
settler’s death. _ :

Tt is further contended by counsel for appellant Stone, that his elaim
as successor to the rights of the original purchaser at the sale made.
under the probate court proceedings should be recognized, and that in.
view thereof patent should issue to him under provisions of the act of
July 26, 1894 (28 Stat., 122).

By the first section of that actit is provided that in all cases atising
under the said donation act of 1850, where claimants
have made proof of settlement on tracts of land . . . . and given notice, as reqlured‘
by law, that they claimed snch lands as donations, but have failed to execute and-
file in the proper land offices proof of their continued residence on and cultivation
of the land so settled npon and claimed. so as to entitle them to patents therefor,
such claimants, their heirs, devises and grantees shall have, and they are hereby
given, until the first day of January, eighteen hundred and ninety-six, the Tight to

malke and file final proofs and fully establish their rights to donations of lands under
the aforesaid act of Congress, and no longer.

By tlie second proviso of said section it is further declared:

‘That where any such donation claims or any part thereof are claimed by descent,
devise, judicial sale, grant, or conveyance, in good faith, under the original claim-
ant, and are, at the date of this act and for twenty years prior thereto have been,
in the quiet adverse possession of such heir, dévisee, grantee, or purchaser, or those
under whom they claim, such heirs, devisees, grantees, or purchasers, upon making
proof of their claims and adverse possession as aforesaid shall be entltled to patents’
for the land so claimed and occupied by them.
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This case, however, does not appear to come within the purview of
that act. True, the proof of settlement was made and the notice of the
claim given as required by law, but there was not the failure contem-
plated by the act, to execute and file in the proper land office, proof of
continued residence on and cultivation of the land.

The proof here referred- to was furnished in this case, as we have
seen. Moreover, it is further provided in the second section of said act
that: : _

This act shall not be construed to affect any case now pending before the Land
Department in which final proof has been furnished. oo

This case was pending before the Land Department wheu- said act
was passed, and the final proof referred to was furnished by the affi-
davits of December 12, 1857, and October 16, 1873. It is clear that
the act. does not apply, and the claim of Stone can not be passed to
patent under it.

My conelusion therefore is that upon the death of the claimant
Michael Connell, his father and sole. heir at law, Patrick Connell,
became qualified to take the land as grantee under the eighth section
of said donation act, and that upon the proof required by said section
being furnished, as was done, the equitable title to the land vested in
‘him, and he became at once entltled to a- patent conveymg the legal
title.

The applications of the appellants Whlte, Stone and Whittlesey, are
therefore rejected, the decision appealed from is affirmed, and you are
directed to issue patent for the land to “the heirs at law of Michael
Connell, deceased,” upon.payment of the proper fees. '

- MINING CLAIM—AGRICULTURAL CLAIM—ADVERSE PROCEEDINGS.
PoweLL v. FERGUSON.

The adverse proceedings provided for in section 2325 R. 8., contemplate only suits
between adverse mineral claimants, and does not have in view adjudications
respecting the character of land as between agricultuml and mineral claimants.

Secretary Smith to the Commissioner of the G(meral Land Office, August
: 4, 1896. (P.J. C.)

A motion for review of departmental decision of May 13,1896, wherein
was formally affirmed the concurring decisions belovw, has been filed by
counsel for W. R. Powell, :

The first assignment, or, rather, suggestion of error is that
-, a very able brief and argument prepared by local counsel for mineral claimant was
on file in the local land office (filed July 25, 1895), which was inadvertently held
instead of being transmitted before said case was reached for examination and deci-
sion by your honor, which brief, had it been considered, we are confident would have
reached a decision favorable fo the mineral claimant.
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The brief is enclosed. :

The other alleged errors do not raise any question that was not here-
tofore considered. _ ‘

-The brief referred to seems to have been filed in the local office in
time and should have been forwarded, but was, in some unexplained
way, detained there.

There is but one point suggested by this brief that it is now necessary -
- to discuss, the others having been given proper consideration. To a
proper understanding of the point of law raised it is necessary to say
that in Angust, 1887, Powell filed an application for patent under the
placer mining law for a large tract of land, including the NW. % of Sec.
33, T.1N.,, R. 1 E., M. D. M., San Flanmsco, California, land dlstmc’o
bemg the land in controvelsy Entry was not made under this appli-
cation, probably for the reason that a number of protests were filed
agdinst it. There is not found in the files, however, any protest
involving, directly, the land in controversy. Without going into all
the details it is sufficient to state that Andrew O. Ferguson was, as
against the Western Pacific Railroad Company, within which grant the
land is located, by your office decision of August 6,1892, which became
final, adjudged to have the superior right to the land. THis homestead
entry was allowed and final certificate issued on final proof which
showed seftlement in 1885. A hearing was ordered on the protest of
Powell, to determine the character of land, with the result of concuiring
decisions all along that it was not valnable for mineral.

It is contended by counsel that, inasinuch as Ferguson did not file
~ his adverse claim, as required by section 2325 R. 8., that he is forever
barred from questioning the character of -the land.

This position is wholly untenable. The statute referred to only con-
templates adverse suits as between rival mineral claimants to the land,
and does not have in view a settlement of the character of the land as
between agricultural and mineral claimants. The Department having
jurisdiction over all public lands until patent issues, may at any time,
either on its own motion or on an application made by others, order a
hearing for the purpose of determining its character, and there is no
other tribunal provided by law for that purpose, whose judgment
would necessarily be binding on the Department. (Alice Placer Mine,
4 L. D., 314.)

The authorities cited by counsel in support of his position are notin
print. In each of them the rights between rival mineral elaimants was
the question involved.

It may be well to say that the claim of counsel, that the mineral
character of the land at the date of the mineral application was not
shown by the testimony, is erroneous. The evidence went back to
1885 the date of Ferguson’s settlement, and included the mtervenmg
tlme

‘The motion is therefore overruled.



DECISIONS RELATING TO THE PUBLIC LANDS. 175

JURISDICTION—-NOTICE—~TRANSFTEREE~CONFIRMATION.
FRANCIS H. FLUENT, -

The cancellation of an entry Wlthout notiee to a transferee, whose interest appears
of record, while irregular, is not void for want of jurisdiction, if the entryman-
was duly notified of the adverse proceeding; and an entry thus canceled prior
to the passage of the act of March. 3, 1891, is not confirmed by section 7 thereof,
as the provisions of said section are only applicable to entries subsisting at the

- passage of the act, -

The case of Fleming v. Bowe, 13 L. D., T8, overruled.

Secretary Smith to the Oomm@sswner of the General Land Office, August
(WAL) : 4, 1896. (A.B.P.)

* This is a petition for certiorari filed by William P. W]nn, transferee,
in the matter of pre-emption entry made January 15, 1884, by Franeis
H. Fluent, for the E. § of the SW. % and the W. } of the SE. 1 of Sec.
10, T. 154 N., R. 64 W,, Devil’s Lake (Creelburg series), North Dakota.

The petmon sets forth that after making his entry, to wit, on May 9,
1885, Fluent transferred the land to one W. S. Graham, who, on July
13, 1885 transferred to Nellie Jenkins; that Nellie Jenkins subsequently
inte1marr1ed. with one E.D. Graham, and, on April 17,1886, said B. D.
Graham and wife tlansfeued the land to the petltloner William P '
Winn, '

On July 17, 1886, Fluent’s entry was held for cancellation by your
office upon the report, of Special Agent Rowe, charging that the entry-
man had not complied with the law in the matters of residence and
improvements. The report disclosed the fact of the transfer to W. S..
Graham. '

Fluent was notified of the action taken, by registered letter mailed-
to his last known address. This letter was returned nncalled for, and
no notice was given to any of the transferees. On February 17, 1888,
the entry was finally canceled, but no notice thereof was given to any
of the parties interested. On March 2, 1889, one John Vsmderhnder
made timber culture entry for the land.
¢ It being subsequently discovered that Fluent’s ently had been can-

celed without notice to the transferees, your office, on January 8, 1895,
directed that Vanderlinder be notified of the irregularity and allowed
sixty days within which to show cause why the order of cancellation
should not be set aside, his entry canceled, and that of Fluent rein-
stated. Vanderlinder responded. by filing his corroborated affidavit, to -
the effect that his entry had been made in good faith and that all lega,l
requlrements had been complied with.

On May 15,1895, Winn filed a motion for review of the ploceedlngs
of your ofﬁce, especlally the action canceling Fluent’s entry (practically
a motion for reinstatement of the entry), setting forth that he is a pur-
chaser of the land in good faith, without knowledge of any facts justi-
fying the cancellation or of ‘any adverse proceedings against-the entry;
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and that neither he nor-any of the intermediate transferees had ever
been notified of such proceedings or of the result thereof, for which
reasons it was urged that the judgment of cancellation was without
Jjurisdiction of the parties in interest and therefore null and void.
Accompanying this motion was an application by Winn that the entry
be passed to patent under the confirmatory provisions of sectmn of
the act of March 3, 1891 (26 Stat., 1095), '

Under date of June 8, 1895, your office held, in effect, that the entry
could not bereinstated on the ground of want of notice to the transferee;
that while the order of cancellation without such notice was irregular,
yet as jurisdiction had been obtained by notice to the entryman, given
in the regular way, the order was not a nullity but effectively operated
to cancel the entry. The motion and application was therefore both
denied, but in view of the stated irregularity Winn was allowed sixty
days to apply for a hearing, at which the government would be required
to sustain the special agent’s report by competent proof or in default
thereof the entry would be reinstated.

A motion for review of said decision was filed but denied, and sub-
sequently, upon the application of Winn, a hearing was ordered for the
purpose above stated.
~ On March 26, 1896, Winn filed a momon for-the recall of the order
for a hearing, and asked that the entry be reinstated and passed to
patent under said section 7 of the act of March 3, 1891, in view of the
recent ruling of the Department in the case of Dlew v. Comisky (22
L. D., 174). This motion was denied May 8, 1896, Winn filed an
appeal which your office declined to entertain. Hence his present
“petition.

Said act of March 3, 1891 (section 7), provides that:

All entries made under the pre-emption, homesteaci, desert-land, or tinlbei—eulture
laws, in which final proof and payment may have been made and certificate issued,
and to which there are no adverse claims originating prior to final entry and which
have been sold or incumbered prior to the first day of March, eigh_‘r;een hundred and
eighty eight, and after final entry, to bona fide purchasers, or incumbrancers, for a
valuable consideration, shall, unless upon an investigation by a government agent
fraud on the part of the purchaser has been found, be confirmed and patented upon
presentation of satisfactory proof to the land department of such sale or inewm-
brance.

This act can apply only to entries in existence at. its date, and the
first question presented, therefore, is whether Fluent’s entry was an
existing entry at that date. This gives rise to the further and control-
ling question: Did your office have jurisdietion to make the order can-
celing his entry?

If by notice to the entryman alone such jurisdiction was obtained,
the order, however irregular, was not a nullity but was an effective
exercise of the authority possessed by the. land department in such
matters. If, on the other hand, to obtain jurisdiction, notice to the
transferees or any of them was necessary, then the order was without
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jurisdiction and consequent;ly ‘null amd void, as no such notlce was
‘given. In the latter event only could it be held that there was.a suh-
sisting entry of the land at the date of the passage of said act such as
‘comes within ity confirmatory provisions. - : -

The Drew-Comisky case, relied upon by petitioner, was a case Where
‘the entry was canceled without notice to the entryman. Here it
:appears that legal notice, under the rules of practice;, was given tp
‘the entryman. The cases, therefore, are not parallel. - - P

In Bz parte John C. Peathersp1l (4 L. D., 570), a case involving the
‘question of notice of proceedings against an entry, it was held ‘that
notice to the entryman ¢“was sufficient in law to bind him and those

- claiming under him, whether mortgagees or vendees, if such notlce
was properly given.”
"~ And in that case it was furthel sa1d

In determining this case the fact that there is a mortgagee now interested in
maintaining the validity of the enfry brings no new element into the consideration
thereof, inasmuch as he can have no better right than the entryman would have if
present, and with whose rights the government deals only, regardless of any sale,
‘,aspignment or lien made by him to third parties, réeognizing, however, the right of
said third parties, where their interests have been acquired subsequent to theissue -
_of final certificate, o appear and protect the same by showing proper comphance
“with the requirements of the law on the part of the entryman.

It thus appears that while the land department obtains jmisdiction
by notice to the entryman alone, and deals only with his rights, the
transferee is allowed to intervene to protect the entry if he camn, as a
matter of grace rather than because of any legal right in him: to
-demand that he shall be notified of the proceedings against the entry.
‘. In giving effect to this doctrine this Department has frequently held
‘in cases wherein entries have been attacked, that notice should :be
‘given to the transferee whenever the fact of transfer is disclosed by the
record, or the transferee has in the proper manner made himself known.
Unlted _States v. Copeland ¢t al. (b L. D., 170); Manitoba- Mortgage
and Investment Company (10 L. D., 566); Umted States v. Newman
et-al. (15 L. 1., 224), and other. sumlar cases. .. In all such cases the -
notice required- was for the:purpose of enabling the transferee to inter:
vene and protect the €ntry by showing compliance with the law by 1 the
entryman, and for that’ ‘purpose only. None of the cases is predlcated
upon the theory that notice to the. transferee is necessary as the baSLS'
‘of departmental jurisdiction to deal with the eutry, a.nd I know of no
ruling or regulation establishing such a doctrine. ™~
" - The case of Hxz parte II. B. Ketcham (18 L. D.,93), cited and relied
upon by the petitioner, differs from this in that the entry in that case
had never been actually canceled, and it was thererore an ex1st1ng: entry
at the date of the act in question. : ' ol
* TIn the case at bar the entry was actually canceled upon legal notlce i

“to the entryman, and however 1rregula1 or erroneous such cancellatlon
‘may have been in other respects, it :was an act done strictly within
1814—voL 23 12
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:the jurisdietion of the land department and- therefore operated as
-effectively to cancel the entry as though regularly and properly done
:in all respects. :

There was therefore, at the date of the passage of said act of March
3,1891,no subsisting entry of theland such as came within the operation
of that act. For this reason, taking as true all that is alleged in the
petition for certiorari, no sufficient grounds are shown for the granting
of the writ, and the same is therefore denied. The hearing ordered by
your office is the petitioner’s remedy. ’

The case of Fleming ». Bowe (13 I.. D., 78) appears to be in conflict
with the views herein expr eqsed and to that extent the same is over-
ruled.

SWAMEP LANDS—CANCELED LIST OF SELECTIONS.
STATE OF OREGON,

The true effect and meaning of the departmental decision of December 18, 1893, in
' the case of Morrow et al, v. State of Oregon ¢t al., 17 L. D., 571, was to dancel
* swamp lists 30 and 31, and to reject and annul all claims of the State, and its
alleged assignees, to any and all of the tracts therein described, for the reason
that said lands were, at the date of the grant, covered by an apparently perma-
nent body of water.

Becretary Smith to the Commissioner of the Geneml Land Office, Avgust
(W.A. L) : 4, 1896, : (J.L.)

On December 13, 1894, your office transmitted to me for approval a
-list, No. 39, of swamp and overflowed lands, aggregating 794.02 acres,
alleged to have been selected by the State of Oregon under the swamp
land act of March.12, 1860 (12 Stat., 3). . The tracts or subdivisions
embraced therein are sﬂsuated in Lakevxew land district, Oregon, and
.are described as follows:

Lots Nos. 1 and 2, 0of section 27, T. 39 8., R.24 B ... ool ciimi i 67.40
The SW. 1 of the NE.%, the W.1 of the SE. 1, and the SW. 4 of the SE.1 of
S8ec.27, T.89 8, R.24 B ..o iiivaan. R PR 280. 00
‘The SE.40f8ec. 28, T.833 8, R. 24 B oo e e eee s 160. 00
Lots Nos. 1and 2 of Sec.29, T.89 8., R. 24 E. oo i iemi i ciianccriiaeaa 54.91
Lots Nos. 1,2,3,and 4 of Sec.33, T.39 S, R.24 B .. ... ... ... 44,90
Lots Nos. 1, 2,and 3 of Sec.34,T.39 8., R 2 P 66, 81

The N. § of the SW. { and the SW. ioftheSW } of Seec. 10, T.33 8., R. 26 E.. 120,00

.

. 794. 02

All of said tracts were included in the lists 30 and 31 heretofore dis-
posed of by this Department.

On December 19, 1894, by request of you_r ofﬁce, thls Department
returned said list for revision.

On January 11, 1895, the attorneys for Jesse Morrow, Alexander
Cameron, Robert Bea’cy, 8. E. Sloan, Charles Tonningsen, Nes P. Ton-
ningsen and 'Walte_r Poindexter, respectively, filed written protests
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against the approval of said list, No. 39, alleging their several interests
411nder the land laws of the United btates, in the lands described in qa,ld
list.

' The State of Oredon and her alleged assignees were-duly notlﬁed of
said protests, and the questions involved were argued by. eounsel on
both sides.

.On October 4, 1895, by letter: addressed to the reglster and recelver,
your office dlsmlssed the protests of Nes P. Tonningsen, Charles Ton-
ningsen, S. K. Sloan, Robert Beaty, and Alexander Cameron; and
directed hearings to he had in the case of Jesse Morrow to determine
the character of lots. 1, 2, 3, and 4, of section 33, and in the case of
‘Walter Poindexter to determme the character of the SE. 1 of section
28, of T. 59 8., R. 24 E. . : ‘

From said deusmn ’\[orrow, Sloan, Beaty, Cameron, Pomdexter,
N. P. Tonningsen and Charles Tonningsen have appea,led to this
Department

On October 21, 1895, the attorneys for R. F McConnaughy et al.,
grantees of the State of Oregon, filed a petition under rules of practice
83 and 84 for an order directing the Commissioner to certify the pro-
ceedings and to suspend action, until the Secretary shall pass upon
your letter “X” of January 5, 1895, referred to in your office decision
aforesaid. Said letter “K?” of January 5, 1895, is the letter in which
you transmitted to the register and receiver the departmental decision
of December 19, 1893, in the case of Morrow et al. v. State of Oregon
¢t al., reported in 17 L. D., 571; and in which you indicated your con-
struction of said decision, and instructed the local officers how to carry
into effect and execute the same,

I have determined to consider said appeals and said application for
certiorari, together.

The true effect and meaning of the decision ot December 19, 1893, in
the case of Morrow et al. v. State of Oregon et al., above referred to,
‘was to cancel lists 30 and 31, and to reject and annul all ¢laims of the
State of Oregon and its alleged assignees to.any and all of the tracts of
land therein described. Omn page 574 of Volume 17, Land Decisions,
‘you will find the following words:

A careful review of the testimony in this case shows beyond all question that the
lands involved in this controversy were once covered by a large body of water,
known as Lake Warner; and that, at the date of the grant and of the survey, all
the lands embraced in lists 30 and 31 were covered by this lake—which, according
to the testimony of some of the witnesses, was too deep to be forded; and that
between 1874 and 1877 the water began to recede, so that now almost the entire
tract which was formerly the bed of the lake is comparatively dry; and that the
recession was quitie rapid during the last two years prior to Ma,rph 30, 1389.

The ruling of the Department is, that the lands covered by an apparently perma-
-nent body of water at the date of the swamp grant are not of the character con-
templated by the gramt. (State of California, 14 L. D., 253.) If this ruling be

-adhered to in this case, and I see no reason to depart from: it, the lands embraced in

said list are clearly not of the character contemplated by the grant, and the State
"has no claim to them as swamp and overflowed lands, :
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These words embraee not only “the areas disclosed by the surveys of
Neale,” (as ‘you' descrlbe them), but also all of the adjacent subdi-
_visions, whether whole or fractional, described in said lists 30 and 31;
“and especially the N. § of the SW. { and the SW. 1 of the SW. } of Se_e
10, T. 33 S.; R. 26 K.; Willamette meridiém, which were not touched by
Neale's surveys, and which were first surveyed by James L. Rumsey in

“J une 1883, as shown by the map on file in your office. It was error for
your office to assunme that'said decision was limited to ¢the areas dls
closed by the surveys of Neale.”

Therefore the list No. 39, embracing 794,02 acres of land in twenty-
ﬁve subd1v1s10ns, compiled by your office division “ K" froin the rejected
“lists 30 and 31 aforesaid, and submitted for my approval, is hereby

" rejected and canceled. ’l‘he lands embraced in said lists 30, 31 and 39
xWele not on Mareh 12, 1860, swamp and overflowed lands made unfit
thereby for eultlvatlon, and the State of Oregon has no right, title,
interest or estate therein.

Your office decision of October 4, 1895, is hereby reversed. And you

“will modify the instructions contained in your letter «“ K7 of January
.5, 1895, in occordance with the views herein expressed.

HAMILTON . GREFNHOOT ET AL,

Motlon for rev1ew of deparﬁmental deelsmn ‘of March 26,.1896, 22
-L. D., 360, denied by Secretary Smlth ‘August 4, 1896, : :

RAILROAD LANDS—SETTLEMENT—SECTION 5, A(‘T oxr \IARCH 3, 1884
HUNT 2. MAXWELL

- A settler who successfnlly contests the adverse claim of a railroad company by show-
ing that theland was in fact excepted from the grant, does not thereby acquire
a right of entry as against the privilege of a prior bona fide purchaser from the
company, who is in open possession of the land, to perfect title under section 5,
- act of March 3, 1887

Secoﬂetcwy Smith to the C’omm@sswner of the General Land Office, August
(WAL) 4,189 (G. C. R.)

“-_This case mvolves the W, & of the NE. £ and the E. § of the NW. }
“of Sec. 9, T.14 N., R. 6 E. Marysvﬂle land district, California.

3 ’l‘he 41,&1101 is W1th1n the limits. of the grant to the Central Pacific

-Railroad Company under the acts of Congress approved July 1, 1862
(12 Stat., 489), and July 2, 1864 (13 Stat., 356), the right of which
“attached to its granted lands in this d1str1ct at the date of the latter
grantmg act the 10¢d havmg been deﬁmtely located March 26 1864
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- For the purposes of this decision it 1s 11nportant to. glve a history of:
‘the 11txgat10n over this land. . :
It appears that the Wlthdra,wal for the beneﬁt of the grant beoamefv.
effective in -said land district: OGtober 3, 1864 dnd that .the townshlpf .
plat was filed September 18, 1868. . -

On December 17, 1868, one Wﬂham Gr Pettlgrew filed his declaraff'
tory statement for the land allegmg settlement thereon November 1
1857, and on May 7, 1884, one Hzra, B. erght filed his . deelara‘roryf
statement therefor, a,llegmg settlement thereon November, 1867 ‘

.. These claims were never perfeeted

" On March 19 1894, one Felix G. Hendrix ﬁled decla.rator v statement.
’ for the land, and atter due publication he submitted pre- emptlon final
proof Whlch proof was contested by the Central Pacific Rallroad Com-'
pany. The reglster and receiver decided in favor of the company, and
your office on February 3, 1887, affirmed that aetmn
‘ Maxwell’s connection W1th the land began. in 1891, when, on October
20th of that year, the local officers transmitted . to your office a prima
facie showmg, made by hlm, to the effect that the land was excepted'
from the grant. Thereupon, your office ordered a hea,rmg ; upon this
hearlng the register and- receiver again demded in favor of the com--
pa,ny On appeal, your office, on August 18, 1892, reversed that action,,
thus holding the land excepted from the grant.

On appeal, the Department, on April 16, 1894 (18 L. D, , 454), afﬁrmed
that aetlon, and in doing so held that the Jland was exeepted from the
grant by reason of Pettlglew s claim of settlement and res1dence pI‘lOI‘
to the definite location of the road.

. On September 28, 1894, Maxwell made homestead entry of the land,
After due pubheatlon of notice, he submitted final proof before the
register and receiver on November 10, 1894. The final proof shows.
that he and his family settled on the land October 22, 1888, and there-
after ‘maintained their residence ‘thereon; ‘that he has plowed and '
feneed about’ a qua,lter of an acre and rmsed thereon “garden crops.”

_ not making more exteunsive 1mprovemenrs and eultlvetlon that he was )
deterred from doing 8o by one Francis Hunt and his employes that.
said Hunt owned ‘the land on all sides of the land in guéstion, and
¢claimed to'own the land embraced in his homestead entry, that Hunt
had ‘him arrested foi- gomg through the gate on to the land, and also
had his wrfe arrested for driving his sheep away from the house; and
at another time Hunt had both himself and w1fe arrested for trymg to.
prevent Hunt’s employes from plowing the: land ’

- On 'September 3, 1894, -Anna Hunt, assignee of Franms ‘Hunt (de-
ceased), applied to pnr(,hese the land she alleged tha,t ‘she ‘was the
~ widow of Francis Hunt, who. died March 25, 1894, the surviving helrs
: bemg herself and elght minor children; that she thad “been appomted :
admlnlstratrrx of said: Hunt's-estate (copy of ‘letters of ‘administration:
Lo PN B ¢ S K A PP A A A
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annexed) that on May 2, 1895 deceased conveyed to her by deed all
his estate, personal and re&l, that in the year 1881 the said Hunt began
to use and occupy the land in question, and in 1882 cultivated and raised
grain on ten aeres thereof; in 1883, he enclosed -the land with other
lands belonging to him, and the same was'in" his possession until his
death in March, 1894, and since that date the land was in her posses-
sion ; vecites the fact of the land being within the limits of the railroad
company’s grant; also the decision of your office of February 3, 1887,
awarding the land to the company; that relying on that decision the said
Hunt purchased one hundred and twenty acres of the land (described)
from the railroad company, on May 26, 1890, for the sum of $600, and
"at that time paid $120, balance payable May 26,1895, with added inter-
ést at seven per cent; that said Hunt purchased the remaining forty
acre tract (described) on November 12, 1890, for the sum of $200, paid
in hand $40, and agreed to pay the balance with interest on November
12,1895; that Maxwell began his contest against the company October
20, 1891, long after Hunt was in possession of the land and after Hunt
had purchased the same from the company.. . Exhibits purporting to bé
coplee of the contract of sale by the company, and copy of deed from
Ker husband, accompanied ‘her application to purchase, and the right
of purchase was claimed under the 5th section of the act of March 3,
1887 (24 Stat., 536). The statements made in her application were
corroborated

The register and receiver denied Mrs. Hunt’s application to pur-
chase, and held Maxwell’s final proof to await the final disposition of
the case. ‘

* On appeal, your office, by deelsmu dated May 21, 1895, affirmed the
actlon of the register and rece1ver, and in doing so held as a reason
therefor,

tha_Jt an original purchaser, after the passage of the act (March 3, 1887), in cases -
whére the purchase was not otherwise shown to be bona fide, is not protected
thereby. .

_ A further appeal brings the case here. -
The 5th section of the act of March 3, 1887 (supra), under which Mrs.
Hunt claims the right of purchase, redds as follows:

* That where any said company shall have sold to citizens of the United States, or
_ to persons who have declared their intention to become such citizens, as a part of
its grant, lands not conveyed to or for the use of such company, said lands being
the numbered sections prescribed in the grant, and being coterminous with the con-
structed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company,it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue ‘therefor t6 the said bona fide purchaser, hislieirs ot assigns: Provided, That all
lands shall be éxeepted from the provisions of this section whmh at the, date of such
" gales were in the bona fide occupation of adverse claimants under the. pre- emptlon
or homestead ldws of the United States, andiwhose claims'and occupation liave not
since been voluntarily abandoned, as to which excepted lands the said pre-emption -
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and homestead claimants shall-be permitted to-perfect their proofs and entries and
receive patents therefor: Provided further, That this section shall not apply to lands
settled upon subsequent to the first day of December, eighteen hundred and eighty-
two, by persons claiming to enter the same under the setblement laws of the United .
States, as to which lands the parties clalmmg the same shall be entltled to prove up”
and enter as IIl other hke cases.

The fact that Hunt purchased the land from the ralhoad company
subsequent t0 the date of the passage of the act of March 3, 1887, does
not, as held by your office, preclude him or his heirs or assigns fxom the -
beneﬁts of said act. Sethman w. Clise, 17 L. D., 307; Steph(m et al., v,
Morris, 21 L. D., 557. )

The land was, 1: Of the numbered sectlons prescmbed in the grant;-
2: It is coterminous with c¢onstructed parts of said road 3: It was
excepted from the operation of the grant.. :

The applicant to purchase makes a pI‘lmEb facie showmg that the land; '
was sold by the company to her immediate graptor; that the sale was

made in good faith, and that at date of the sale the land was not in the,
A bona fide ocecupancy of an;adverse claimant under any of the land laws.,

- From this showing it a,lbo appears that the company sold the land to,
Hunt who was in possession of the same at the date of Maxwell’s,
alleged ‘settlement on the land; that the latter was cognizant of Hunt’s
claim and possession when he made settlement and brought his contest,
against the company. Maxwell’s settlemént, therefore, although made.
after December 1,1882, would not, even under the second proviso to the -
5th section.of the act of 1887 (supra) defeat Hunt’s right of purchase.
~Chicago, St. Paul, Minneapolis and Omaha Railway Company, 11 L.D.;
607; Holton v. Rutledge, 20 L. D., 227. , ‘ : S

- The act of May 14, 1880 (21 Stat., 140), gives thirty days preference -
right of entry to a successful contestant, and Maxwell by his contest
defeated the right of the company to the land, and under ordinary
circumstances would be allowed the preference right.. But if Hunt:
purchased the land in good faith from the company, and was in pos-
session of the land under that purchase prior to Maxwell’s settlement,-
and all other conditions referred to in said section 5 were in Hunt’s-
favor, the preference right would not. be awarded.to. Maxwell for in
such case he would be charged with notice and information of the open
possession of the land by the purchaser from the eompany Aunstin v,
. Luey, 21 L. D., 507, ‘ ~ :

< A sufficient prlma, facie showmg having been made of Hunt’s rlghﬁ-
of purchase under the act of 1887 (supra), the -case will be returned:
for a hearing, when evidence of Hunt’s purchase, its good.faith, ete.;
will be taken, and "the case adjudlcated in conformu;y W1th the prinei-;
ples hereinabove given. ° T

The declsmn appealed from is: accordmgly modlﬁed

A R
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SW A A_MP LANDS—INDEMNITY--WAIVER.
= JEFFERSON COUNTY IrriNoIs.

A clzum for swamp 1ndemmty must be rejected ‘where it appea)rs that the tracts of ©
land employed as a basis therefor are included within a prior waiver of all
claims thereto executed by a duly authorized agent of the county.

Sewetcw Y Smith to the Commissioner of the General Land Office, August,
4, 1896. (G.C.R.)

- Your ofﬁce demswn («“K7y of June 26, 1895, holds for 1e]ect1011 the -
claim of the county of Jefferson, State of Ilhnms, for swamp land.-
i‘ndemnity under the acts of March 2, 1855, and March 3, 1857. .

“ The tracts of land employed as a- basis for the claim are in number-
three hundred and seventeen, and fully described in the decision -
appealed from. '

" The reason given for rejecting the claim is, that Green P. Garner, the
duly ‘authorized agent of the county, on December 12, 1891, waived
and abandoned ¢all right, title and interest to the same forever,” and-
on the same day duly acknowledged the waiver to be “his free act and
deed.”

. Mr. Garner, the agent of the county, has appealed from your sald office:
decision, and while he admits that he signed the waiver, he insists in .
dvoidance of the same that the special agent representing the govern-:
ment did not act fairly with him, and refused to adjust the claim of the
county as to certain tracts then under consideration, and admittedly
swamp, unless Mr. Garner would waive the claim of the county to said.
three hundred and seventeen tracts. '

* It is rather strange that Mr. Garner should thus surrender the bulk
of hig claim for the sake of possible cash indemnity to about eighty-:
eight tracts. He appears to have been acting for and on behalf of the
county, whose agent he was. As such agent, he had full power to.
waive the clajm of the county to the tracts in question, in order that
there might bea'complete adjustmént of all the claims growing out of
the swamp land act, ;

" The waiver seems to have been a complete abandonment of the claim.
of the county to cash indemnity on the tracts waived, and Mr. Garner’s.
reasons for asking that the saine be disregarded can not be accepted::
Nor does the fact that a few of the tracts were repoxted to your.
office by the United States surveyor-general in 1853 and 1854 as swamp
lands confirm Mr. Garner in his right to indemnity therefor, Before:

“casly indemnity can be allowed, “due proof” would still have to be.
made of their actual ‘swampy condition at date of the grant; and Mr.
Garner by his waiver acknowledges in behalf of the county that the;
tracts were not of the character contemplated in the swamp land aet,
and are, therefore, not' the proper bases upon which to claim cabh
indemnity.

The deeision appealed from is affirmed..
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PENDING APPLICATION—MILITARY RESERVATION.,.-
SPENCER v. STATE OF PLORIDA '

The departmental declalon of June 22, 1893, refusing to recognize the pr1vate Iand
claim of Jesse Fish, and directing that appropriate action be taken upon all
pending claims to the lands embraced therein under the public land laws, did
not contemplate final action thereon, until due opportunity had been given for
the assertion of rights thereunder.

It is within the scope of executive authority.to reduce the area of a military reser-
vation, ereated by executive order, so as to exclude lands on which improvements
had been made prior to the establishment of said resérvation, :

Se;fretary Smith to the Commissioner of the General Lcmd Office, August
(W, A, L) 4, 1896. (A. E.)-

This is an appeal by Spencer from your office decision of July 27,
1895, rejecting his application to make homestead entry of lot 9 of Seec.
27 and the 8. § of the SE. } of Sec. 28, Tp. 7 S,, R. 30 E. Gamesvﬂle,
FIOrlda ‘

The records rela,tmg to this land show that on J uly 28 1888 the State
of Florida filed an application to locate the SE. % and the Ww. 4 of the.
SW. £ of Sec. 28, with Palatka scrip.. - This appli_ca,tion was rejected
because the land was claimed as a private land grant from Spain made
prior to 1763 to one Jesse Fish (see case of Jesse Fish, 16 L. D.,-550).
From this rejection the State appealed.

. On June 22,1893, (16 L. D., 550,) the Department declared the pri-
vate land granﬁ to be barred,' because not asseited within the period
specified by Congress, and directed your office to take budh action upon
the.applications pending as might be mght and proper.” ‘At that time
there was pending the appheatlon, among’ others, of George H. Spen-

- Spencer claims to have made settlement and built a house and
1mpr0ved the lands in controversy, and to have made an a,pphca,tlon‘
to enter the same .as early as Aungust, 1838 ; and agam on January 24“’\
1890, and still again on May 14, 1895. :

Your office does not appear to have passed upon the c¢laims of Spen-
cer until July 27, 1895, on which date you rejected his last application
because the State had been allowed to select the SE.3 of Sec. 28 on-
Ma,y 18, 1895, and because lot 9 of Sec. 27 was 1ncluded in a mlhtary
reservatlon set aside by the Executive on May 14, 1893. o

Spencer does not a’ppear to have ever been ‘given an opportumty to

’ assert his claims to this land, and in not affording him thls opportunity, -
the directions of this Depattment in the Jesse Flsn case, supm, were
not carried out by your office. :

You will order a hearing in this case, affording all partles an oppor-
tumty to be heard, with a view to determining who has the prior right
‘to that portion of the land in controversy which lles without the mili- .
tary reservatlon, at the. same time getting the status of Mr Spencer’s.

. claim at the date when the mllltary reservation: was extended..over: it,;
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_ as it is quite clear that if he had improvements which were included

within the military reservation, at the date when it was made, that it~

is within the power of the executive to reduce that 1ebervat10n 80 as to

exclude them. ‘ ’
~Your office decision is thu% modified.

RHODES ET Ax. v: “TREAS

Motwn for review of departmental ‘decision of December 28, 1895,
21 L. D., 502, denied by Acting Secretary Reynolds, August 8, 1896

HOMESTEAD CONTEST—OKLAHOMA LANDS,

TIPTON ¥, MALONEY.

One who assists another to procure an entry, by furnishing the money for the requi-
site fees, will not be pexmltted to attack the good faith of sald entry in his own
interest.

Entry. within the territory during the p1oh1b1ted peI‘lOd by passing through the-
country over a public highway does not operate to disqualify an applicant for.

. land within the Sac and Fox country, ) o

/S'ecretar y Smith to the Gomornsswnm of the General Land Office, August
4, 1896. (0. W. P,

~On September 29, 1891, Landon P. Tipton made homestead entry,
No: 8096, of lots 3 a.nd 4 and the 8, § of the NW. 1 of section 2, town-
ship 17 N., range 4 I, Gruthrie land distriet, Oklahoma Territory. '

On January 29, 1892, Tipton applied to enter the NE. } of section 11,
townehlp 17 N,, range 5 E:, which was rejected by the local officers.

"From' this rejection Tlpton appealed, and Thomas Maloney having
made homestead entry, No. 10,531, on February 3, 1892, of said land,
your office, on August 11, 1892, ordered a hearing, Whl(,h was had on
May 15, 1894, both parties appearing and submitting testimony; and
on September 25,1894, the local officers considered the case, and found
(1) that Tipton had hever established a residence on the land; (2) that.
“Tipton entered into the lands embraced in the act of Congress of F Feb-
ruary 13, 1891, subsequent to the passage of said act and prior to
twelve o’clock noon, September 22, 1891, and is therefore disqualified to
make homestead entry upon Ssaid land Therefore they recommended
that Maloney’s homestead entry, No 10, 531 remain intact.

Tipton appealed.

~ Your oﬂme held as follows: .

If (Maloney s) entry was made at the request of Tlpton and for the purpose of
) pmtectmg the land for-him, he should.not be permltted to. say that Maloney wag
not a Dona fide entryman, but a mere dummy, who had made an entry ab his (Tip~

ton’s) 1nstance Hé should be estopped from so domg, 80 long as Ma,loney contends
.that it was made for his own use and beneﬁt : :
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I further find from. the ev1dence that Tlpton entered the Sac and Fox country on
July 1;1891, during the prohibited period. -Tipton, on being asked ‘ When was the
first tlme you were on this claim?” replied, ‘‘ The first time I was on that. land was
the first days of July, 1891, on a trip through that country into the Creel Nation:”

For the reason above assigned, together with the fact that Tipton is a disqualified
homesteader as regards any land in the Sac and Fox counfry; by reason of having
entered the country after the passage of the act. of February 13, 1891, and before
noon of September 22, 1891, your said decision is afirmed, Tlptons application for
the land is dismissed, and Maloney’s entry is left intact.

. The -evidenee -shows that Tipton is entitled to a restoration of his homestea,dv
right, and while a restoration of right is usually given upon the, allowance of an
application to enter a specified tract, I think Tipton is entitled to a judgment on
the.record now submitted, and it is ordered that his homestead right be restored,
excepting, however, any land in the Sac and Fox country, by reason of his disquali-
fication in respect to these lands. ‘ )

., Tipton appeals to the Department
The evidence shows that Tipton relinquished his entry No. 8096,

"~ made September 29, 1891, because the land embraced therein was cov-

ered by the settlement 'right of one Pyburn, a prior settler ; and Tipton:
received as a consideration for his relinguishment: the sum of $200,
from Pyburn, but that this-was in payment for Tipton’s improvements,,
and was also understood to be a Loxnpromlse of Pybmn’s contest
against Tipton’s éntry. :

-The evidence further shows that Tipton purcha,sed the relinquish-

‘ment of theland in dispute of one Dr. Goss, paying therefor the sum

> of $180; that he also paid-to a contestant who filed a contest against
Goss’s entry the sum of $35; that he filed Goss’s relinquishment and
after his application was rejected induced Maloney to enter the said
land, paying Maloney’s fees for making entry, the sum of $14, - Tip-
ton’s contention is that he got Maloney to apply to-enter the land as
his friend, for the purpose of preventing any other person from enter-
ing theland. This Maloney denies. - But it is not shown that Maloney

- had any understanding with Tipton to pay-any money for the privilege:
of entering the land. Maloney says he had not. Upon this evidence
your view seems to be correct, that the object of Tipton was to get
Maloney to-enter the-land-to protectithe land from entry.by any other
person, pending his application (which had been rejected), and his
application for a restoration of his homestead right subsequently filed ;
that otherwise the transaction would be a gratuity from Tipton :to
Maloney of about $200, which is altogether unexplained.

I concur in your office decision that Tipton having assisted Maloney
to make his entry, furnishing -him with the money to pay the entry
fees, cannot now be permitted to quesmon that entry.. But I do not
think that Tlpton is dlbquahﬁed to enter land in the Sac and TFox ¢oun-
try by reason of his having passed over the pubhc hlghway from Okla-
homa to the Creek ‘Nation in July, 1891 during the prohibited- perlod,
thereby crossing the land which he first entered and rehnqulshed
. Your office decision is thus modified.
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TUSTIN ». ADAMS,

Motlon for review of departmental decision of March 6, 1896 22
L.D., 66 denied by Acting Secretary Reynolds, August 8, 1896. ‘

¢ HOMESTEAD’ SETTLEMENT-ENTRY-DEVISEE.
‘ BRYANT v, BEGLEY. -

Under the act of May 14, 1880, the right of a homestead settler relates back to the
date of his settlement and if at the date of his application to enter he has prior-
thereto lived .on the land and complied with the law for the statutory period,-
his interest therein, in the absence of any intervening adverse claim, becomes at:
once a vested and devisable right. '

Actmg Secretary Reynolds to the Commissioner:of the Geneml Land OJﬁce,
August 8, 1896. ) (0. J. G.)

* Charles W. Bryant has appealed from your office decision of Februs:
ary 4,1896, denying a hearing upon the protest filed by him against the
final proof offered by John Begley, devisee of Martin Crow, on lots 3
and 4, Sec. 30, T. 25 S., R. 5 W., Dodge City land district, Kansas.

The ground for sald denial was that the plamtlﬁ in-his aiﬂdamt of
protest, failed to allege a cause of action.

- The plaintiff in his afﬁddVlt admits that the deceased entryman,
Martin Crow, occupied the land in question for gmzmg purposes and
improved the same for a period’ of eighteen years prior to his death.

But as the entryman failed to make homestead entry until June 23,
1892, two years and three months prior to his death the plalntlff' urges
that the five years of residence and improvements requlred by law from
date’ of entry were not completed, and that the deceased entryman’s
devisee has not shown good faith in the matter of cultivation since the
devisor’s déath. The plaintiff likewise alleges that the settlement and’
occupancy of the entryman prior to entry can avail him nothing unless
residence ‘and cultivation are shown for five years since date of entry.

This point does not seem o be well taken; - The third section of the
act of May 14, 1880 (21 Stat., 140) provides— '

That any settler who has settled, or who shall hereafter settle, on any of the publie
lands of the United States, whether surveyed or unsurveyed, with tlie intention of
elaiming the same under the homestead laws, shall be allowed the same time to fil
his homestead application and perfect his original entry in the United States Land
Office as is now allowed to settlers under the pre-emption laws to put their claims of
Tecord, and his right shall relate back to the date of settlement the same as if he
settled under the pre- emptxon laws.

" The proof submitted shows that the deceased entryman resaded on
thls land prior to date of making entry, and that he. resided thereon
almost eontinuously from date of entry to the time of his death.
Thus according to protestant’s own admissions the -entryman was quali-
fied to submit final proof at the date he made entry, after due publica-
tion of notice, he having been " a settler on the land for a period of



DECISIONS RELATING TO THE-PUBLIC' LANDS, 189~

elghteen years As soon as ‘he filed his apphcatlon to enter the entryman:’
'had a vested rlght to this land -which related back to the date of settlé.
ment. There i is'no’ questlon, too, that under the ruhngs of’ the Depart-
ment this was a'devisable right. - It does not appear Why Martin Crow
“deferred perfectmg his entry-for so long a time; but at the same time
_it does not appear that there was any adverse clalmaut It is sufficient
:to know that he was qualified to submit’ proof at the date of makmg
‘entry by reason of his prior settlement and’ reudence
This being true there would seem to be no occasion for the Depart-
':ment to enter into an investigation of thie devisee’s good faith in'the
_“mattef of cultivation since his devisor’s death.. “The devisor’s qualifi-
cations descended to the devisee, and it is not incumbent upon "him to -
make a showing as to cultivation. Hence it was pxoperly held that
‘plaintiff has failed to allege a cause of action. -
The plaintiff attempts to raise the duestion as to the sufﬁclen(,y of the
"W11] of entryman Crow to pass the full estate, for the purpose des1g-
“nated therein, under section 2288 of the Revised Statutes, and that the
‘said will is void for uncertainty. - The interpretation of this will, either
“as to its definiteness, or the legality of the estate it passes, or the pur-
poses of the devise, is not a matter coming properly within the jurisdic-
“tion of this Department. . The will appears to have been duly admitted
‘to probate.- : e SRR
Your office decision is hereby affirmed. - -

_,'t'/'?.v'.".’.'. el mlT 1
MAKEMSON . SNIDER’S HEIRS

Motlon for review of departmental declsmn of Apul 28 1896, 22
L D., 511, denied by Acting: Seeretary Reynolds, August 8, 1896 '

-

FINAL PROOT—REPUBLILATION—PR.E-]]MP’I‘ION CLAIMa

~ SILVA- 9. GONZALES

On the submlssmn of pre emptwn ﬁnal proof, under an otder of repubhcatlon the
proof as originally made, should not be accepted in the presence of a protest
against suclhi-action by an adverse claimant.

'In. the case of a pre-emption filing made after the repeal of the pre-emptlon law the

burden of proof rests with the pre-emptor, as against an adverse cla,lmant to

show settlement prior to said repeal and res1dence as required by law, :

Aotmg Secretcwy Rey ynolds to the O’ommzsszoner of the Genea al Land Office,
: August 8, 1896. . S (PG,

" The land mvolved in th1s controversy is‘the NE. NE 1 of Sec. 33,
and N. § NW. £ of Sec. 34, T. 10 8., R. 15 E., Roswel] New Mexwo,
‘land district, and the plat of said townshlp Was filed in the local office
March, 2,1891. 011 Ma.rch 6 followmg, Florenclo Gonzales filed declat-
‘atory sta,tement for the N % NW.3'Sec. 27, NE. 1 NE. 1 See. 28, and
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the SW.1 SW. 1 of Sec. 22 of the same townshlp and range, alleging
settlement October 15,1885. Omn April 27, following, Felipe Silva made
“homestead entry of the E.} NE.} of Sec 33, and N.4 NW.1 See. 34
of said townshlp and range, al]egmg bett]ement October 4, 1887

On May 16,1891, Gonzales filed his application bupported by a cor-
roborated - a,fﬁda\nt for an amendment of his filing to cover the N.3
NW.1 of Sec. 34, the NE.} NE.% of 33, and SW.1 SW.1 of 27 of
‘said township, said tracts, except the last named, being covered by
the homestead entry of Silva.

Your office by-letter of October 11, 1891 directed the local ofﬁcers to
‘advise Silva of the application of Gronzales for amendment of his filing,
and to allow him (Silva) sixty days to show eause why it should not be
-granted. Silva subsequently filed an affidavit corroborated by several
witnesses, setting forth that he settled-on the land October-4, 1887;
‘that at that date said tract was unoccupied; that he has resided upon
.and cultivated the deseribed land continuously, and that Gonzales did
not réside upon the said tract or any part thereof; that he has never
.occupied or used any part of said tract since affiant settled there,
_except when his fence was broken or his possession invaded without
_his consent,

A hearing was thereupon ordered by your office on this question.
As a result thereof, the local officers filed dissenting opinions. On
appeal, by your office letter of May 27, 1893, the amendment of Gon-
zales was allowed, and it was also ordered that “the homestead entry

’ ~of Silva will be allowed to remain intact nntil one of said parties sub-

mits his proof.”

After publication of notice, Gonzales, on September 22, 1893, sub-
mitted final proof before probate clerk of Lineoln county, which was
rejected by the local officers January 6, 1894, “for failure to eomply"
with Section 2274 of Revised Statutes.” ;

From this action Gonzales appealed, and with the papers trans-
mitted was a protest of Silva against said proof, on the ground that
the publication was made in a paper not of general circulation in the
vicinity of the land. Your office by letter of May 7, 1894, held that
the proof should not have been rejected for the reason assigned by the
local officers, because Silva had made no application for joint entry.
-The protest of Silva was sustained, and Gonzales was ordered to make
new publication in a newspaper nearest the land, ¢when if no protest
or objection is filed, you will, upon payment of purchase price, issue
-final papers thereon.” New publication was made, fixing the time for
-submitting said proof before the probate clerk of Lincoln county
December 22, 1894, and the same witnesses who testified to the first
final proof are mentioned as witnesses in the second publication.

.~ At the time and place mentioned Gonzales appeared, and formally
_tendered the final proof made under the first publication, stating that
he. “hereby submits the final proof heretofore made by him in this case,
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“and now on file in said Roswell land ofﬁce.” Silva being present f'or- '
mally objected - to receiving the proof thus tendered, settmO‘ forth his
_-objections at length. ,
Prior to this, on February 24, 1894 Sllva submltted his . ﬁnal proof
under his homestead entry before the same officer, the testimony bemg

taken under objection by Gonzales:

" Both parties submitted testimony on the protest offered by each, on
the dates their proof was offered, and Gonzales offered himself and
both of his final proof witnesses for cross-examination, but Silva
declined to cross-examine them, for the reason that
the final proof. in the first'instance having been fej ected, the testimony then given
i8 in no wise a part of this case. [Further, that] the contestee has not furnished a
.copy of the testimony referred to by him, and we canuot therefore cross-examine
the witnesses without seing the original or a certified, copy thereof. [Further,]
that any testimony that may have been given in the former application for final
proof has no bearing direetly or indirectly on subsequent hearing for final proof
-that was begun anew.

‘Without takmg any formal action on the proof submitted by the
parties, the local officers forwarded to your office the proof of Gonza]es,
and stated that,

‘the proof of Silva was held to await declslon in the proof of Gonzales, which had
‘been forw&rded to your office for your decision. } :

Your office, by letter of March 3, 1895, considered the matter and
held that under the evidence submltted at the several heamngs, Gon-
zales had the prior right to the land, and awarded him the tract.in
controversy.. The question as to the manner of submission of final
proof by Gonzales was not considered by your office.

. Silva has appealed from your said office decision, assigning two
grounds of error, The first is to the effect that the decision is con-
trary to the evidence as to prior settlement and occupancy of the land;
-and the second raises the question as to the regularity of the proof
submitted by Gonzales, and it is contended that the first proof having
been rejected by your office and a new publication ordered, new proof
-should have been submitted

for the reason that the testimony taken in the former could not under any rule of
evidence be construed as applicable to or a part of the record in the case at bar,

.unless the person offering such testimony should. allege and prove, that the wit-
nesses testifying at the former hearing were at this time removed from the country,
or for some other equally good reason it was impossible to securé their testimony,
and that the faets in their knowledge could not be proven by other parties;

that the proceedings under the first pubhcatlon were V01d ab initio

for if the first step was taken in the wrong direction all further protrress in the
same line only increased the difficulty. We therefore take the position that the
first publication being improper and not as required by law (as held by the Honor-
able Commissioner) that all proceedings toward submitting final proof that were
had in pursuance with said illegal notice was necessarily illegal.

I am impressed with the force of Silva’s objection to the reception of
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-the final proof subwmitted by Gonzales in 1893 under the republication
‘made in 1894. It seeins to have been contemplated by your office order -
‘requiring new publication that the former proof submitted might be -
‘received, ““if no protest or objectionis filed.” As a matter of fact, how-
‘ever, there was a protest and objection filed to its reception, npon
grounds sufficient in themselves to have.excluded such testimony in &
‘trial of a.cause in the courts.. The further reason that neither the proof’
o & ¢opy thereof was presented before the probate clerk, where the
‘hearing was had, so that counsel for Silva could inspect the same to
enable him to make an intelligent examination of the witnesses, was,
An my judgment, a sufficient reason for him to refuse to cross-examine
‘them upon the facts testified to in the final proof. It would seem also
‘that it was necessary for Gonzales to show in said final proof a com-
pliance with the law between the date of the first submission thereof
-and the last. As the record stands now, the proof submitted in 1893
is presented under an advertisement made more than a year subsequent,
.and in the presence of an adverse claim and objection to the manner in
W]nch the proof was submitted. It would appear as i’ this proof’ was
‘not sufficient.
. In view of this conclusion, it is deemed advisable to remand the ease,
“with instructions to require Gonzales to submit final proof as of the
date of his second pubhcamon Notice of this should be served on
‘Silva that he may appear and protest against the same and offer such
ev1dence as he may desire.
R &7 mdy be well to add that all pre-emption laws were repealed by
‘section 4 of the act of March 3 1891 (26 Stat., 1095), with, however,
this prov1s1on ]
(' But all bonco Jide claims lawfully initiated before the passage of thls act under any
“of said prov1s1ons of law 80 repealed may be perfected upon due compliance w1th
law ete.
¢ Gonzaley pre-emption declaratory statement alleging settlement in
'1685 was not filed until March 6, 1891, subsequent to the repeal above
'meutloned The burden is thelefore upon him to prove settlement
prior to said repeal and as alleged. There is no law in existence per-
‘mitting pre-emption filings on Mareh 6, 1891, unless the claim had
‘been lawifally initiated prior to March 3, 1891, and if a settlement on
“the land was sufficient to bring the present filing within the terms of:
‘the proviso of said act, it must be shown by a clear preponderance
‘of the evidence that there was a bona fide settlement, and that resi-
-dence was maintained thereunder as contemplated by law. This is
-especially true as applied to the case at bar, because at the time Silva
.made homestead entry the records of the local office were clear as to
-the faet in controversy ; his entry segregated the land, and any one
~attempting to impeach it by -a pre-emption filing based solely upon
prior settlement has the onus cast upon him to establish that fact.
The case is therefore remanded for further proceedings, as indicated
herein.
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- PETER DHALIN, . PR

Motion for review of departmental decision of April 24, 1896, 22
- L. D., 496, denied by Acting Secretary Reynolds, August 3, 1896.

PRIVATE LAND CLATM—HOMESTEAD ENTRY.
CONFIRMEES OF DURAN DE CHAVDZ GRANT ». SAABEDRA

: By the terms of section 14, a,ct of March 3, 1891, a claim -of ownership, a,sserted ’
under a Mexiean private land grant, cannot be considered as against a homestead
cntry on whieh final certificate has issued prior to the conﬁrma’nion of said grant.

Acting Secretar y Bey ﬂzolds to the Commnissioner of the General Land O]ﬁce,
August 8, 1896. (E. B., Jr.)

The confirmees of the Nicholas Duran de Chavez grant, a Mexican
land grant, appeal from the decision of your office of September 16,
1895, dismissing their protest, filed August 13, 1895, against the home-
stead entry of Roman Saabedra, No. 3042, made March 24, 1888, for .
the E. § of the NE. 1 of section 30, and the SE. 1 of the SD 1 of sec-
tion 19, T. 6. N., R. 2 B., Banta Fe, New Mexmo land d1stmct, upon
which ﬁna,l (,ertlﬁ(,ate N 0. 1987 issued June 27, 1893

Appellants assert ownership of the tract covered by Saabedra’s
entry, under the above named grant, which was made in June, 1739
and within the limits. of which said tract heb, and under a decree of
the court of private land claims rendered August 22, 1893, confirming
the grant to the heirs and legal representatives of the gmntee, said
Chavez. This elaim of ownership, together with the contention that
all the lands embraced within said grant were reserved from govern-
mental disposal by the eighth section of the act of July 22, 1854 (10
Stat., 308), and by withdrawal in pursnance thereof in June, 1890, by
.direction of the Commissioner of the General Land Office, is the basis -

" of said protest. The ground of your office deeision is that final home-
stead certificate having issued to Saabedra prior to the confirmatory
-decree aforesaid, his entry is validated by the fourteenth section of the
act of March 3, 1891 (26 Stat., 854). The appeal insists that it was
‘error to hold the entry valid under said section, reasserts the conten-
tion of the protest as above stated, and urges that therefore the final
certificate issued to Saabedra is null and void.

Section fourteen of the act of March 3, 1891 (supra) prOVIdes,,
among other things:

That if in any case it shall appear that the lands or any part thereof decreed to
any claimant under the provisions of this act shall have been sold or gianted by

the United States to any other person, such title from the United States to suoh
other person shall remain valid, notwithstanding such decree.

The issuance of final certificate to Saabedra‘ for said tract a,mounte‘d
to a sale or grant thereof within the meaning and intent of the
1814—voL 23—-13
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language quoted. Such certificate vested a right to patent, or in
.other words, an equitable title, in him for all the-interest of the United -
States in the said tract (Simmons ». Waguer, 101 U, 8., 260; Deifebach
v. Hawke, 115 U, 8., 392; and Cornelius ». Kessel, 128 U. 8., 456).

It is nnnecessary under the view the Department takes of the effect
of said fourteenth section, as applied to the facts of this case, to
consider any claim of ownership under said Mexican grant, or the
reservation contained in the eighth section of the act of July 22, 1854
‘(supre), and the said withdrawal thereunder. Furthermore, said
‘eighth section was expressly repealed by the fifteenth section of the
-gaid act of March 3, 1891, thus terminating whatever jurisdiction this
Department had thereunder relative to Spanish and Mexican land
‘grants. It is not incumbent upon the Department to go behind the
language above quoted from the act last mentioned to inquire whether
:the tract in question was public land, or into the title of the United
.States thereto at the time Saabedra made his final entry. That title,
-upon the payment by him of the lawful fees, and the issuing of the
-receiver’s receipt and the register’s final certificate prior to the decree
.of the court of private land claims, vested equitably in him and is-
-validated by the express terms of the act.

The question whether Saabedra has complied with the provisions of
.the homestead law otherwise than as alleged in said protest is not
before the Department. Subject to such question, his final certificate
entitles him to patent for the said tra(,t The decision of your office
-is affirmed. ’ : ‘

ALASKA—FINAL PROOXY.
GEORGE W. GRAYSON.

: Thé territory -of Alaska is constituted a land distriet by statute, and final proof on
- entries therein must be made within said district.

: Actm(; Secretary Y Eeynolds to the Commissioner of the General Land Office,
August 12, 1896. (P.d. C)

By the record it iy shown that George W. Grayson made application
to enter a tract of land, described as survey No. 53, on Wood Island,in
Sitka, Alaska, land distriet, containing 4.88 acres. Notice of publi-
‘eation was published in a paper nearest the land, the first insertion
being on July 22, 1893, and “the 21st day of December, 1893, at 10
o'clock A. M., is appointed for such proceedings before this (the local)

_office.”” The period of publication expired September 9th. On Sep-
tember 26, following, an affidavit, dated and executed at San Francisco,
California, was forwarded to the local office, setting forth that all of
the witnesses reside out of Alaska and at or near San Francisco, a
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distance of about 1,784 miles -from the land, “and it is apprehended

that said witnesses may be unable or will refuse to attend before said
land office.” On this affidavit, the local- ofﬁcerb, on ()ctober 13, 1693
issued a commission

to the United States Commissioner for the Northern district of -California, and the
clerk of the United States circuit court of appeals for the ninth' eircuit, at San
Franeisco, California, to take the testimony

of the witnesses named. The testimony of the witnesses was taken
" before this commissioner, etc., ’\Tovember 23,24 and 25, and, it is stated,
¢ cash papers No. 5 1ssued December 2 1893 ”
- On consideration of this matter, your ofﬁce by letter of April 8, 1895,
directed the local officers to—

require the elaimant Grayson to re-advertise, post and publish notice of his inten-
tion te submit final proof, and to submit the same at the time and place advertised,
and as required by said regulations, and if said final proof shall show that he is
‘entitled to a cash entry, the-certificate and receipt, which are herewith returned
will be corrected so as to describe the land by metes and bounds

A motion for review of this decision was overruled, wherenpon the
-claimant prosecutes this appeal, assigning errors as follows:

. That snch proof shows the bona fide oceupation of said tract for trading
purposeb

2. That the taking of tinal proof at San Francisco under a commission issued by
vthe register and receiver at Sitka is in pursuance of the practice of all courts and
tribunals, for the taking of testimony of witnesses at a distance. :

3. That the officer before whom such testimony was taken, and who administered
_the oaths therefor, was and is authorized by law as clerk of the, cu‘cmt court of
appeals to administer oaths in the district of Alaska.

4. That the date mentioned in the published notice of intention to make final
proof was notice to all contestants, protestants and adverse claimants, to appear
before said land office at the date advertised; that in the event of any such adverse
claimanés appearing, of course such person would be entitled to cross-examine the

witnesses, whose testimony is returned with the commission; that such testimony -

_taken without such appearance of an adverse elaimant should be received as evi-
dence in the case; that the fact of no adverse claimant appearing, renders it imma-
terial what competent officer took the same, so that itwas in pursuance of the order
of the register and receiver of the Land Office,

5. That it is impracticable for claimants at the westward in Alaska to make a trip
of 1500 miles to Sitka land office to submit their final proofs, especially as the par-
ties interested and the witnesses to be examined are mostly residents of the City of
San Francisco, and make their summer occupations on the coast of Alaska, by direct
trips to and from said City of San Francisco.

6. That it appears from the affidavits filed with the said proof that the notice of
intention was posted on the land long prior to the date advertised for taking the

‘same and remained so posted long subsequent to the taking of said proof.

. That the aet of March 3, 1891, allows the Hon. Secretary to establish such
reg uhtwns with reference to taking final proofs under said act as he may deem
proper; that the 1e<ru1atlous of June 3rd, 1891, can be modlﬁed if necessary, by said

. Secretary, the officer promultratm gthe smne, to conform to the necessﬂnes of claimants

. making proof.

8. That the readvertisement and postmg of notwe of mtentmn would be an oner-

ous and unnecessary expense, as shown by the fact that no opposition was made by
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-any contestant, protestant or adverse claimant $5 the acceptance of such proof on
behalf of claimant at said land office, at the date named in the published notice of
‘intention, or since filed therein.

By section 8, act of May 17, 1884 (23 Stfat., 24), the district of Alaska
is “created a land district, and a United States land office for said dis-
trict is hereby located at Sitka.” There is no law by which fihal proof
on entries in that Territory may be made outside of the land district
thus created. The universal rule has been that final proof must be
made in the land distriect where the land is situated, and at the time

‘and place, and before the officers, named in the notice. This is spe-

cifically contemplated by rule 22 (12 L. D., 591), of the circular of “non-

mineral entries in Alaska,” which provides that:

‘If upon the day appointed for making proof and payment for any tract of land by
a person, association or corporation, any other person or the representative of any

_association or corporation, should appear and protest against the allowance of the

entry, such protestant should be heard and permitted to cross-examine the claimant
and his witnesses, and the complaint and the facts thus developed will be duly con-
sidered by the ex officio register and surveyor-general and such action taken as they
may deem proper. Should the protestant desire to carry his action into a contest so
as to introduce the testimony of witnesses either for the government or in his own
behalf, he should be required by said officers $o file a sworn and corroborated state-
ment of his grounds of action, and that the contest is nof initiated for the purpose
of harassing the claimant and extorting momney from him under a compromise, but
in good faith to prosecute the same to a final determination; and this affidavit
being filed, the said officers will immediately proceed to determine the controversy,
fixing a time and place for the hearing of the respective claims of the interested
parties, giving each the usual uotice thereof and a fair epportunity to present their
interests, in accordance with the principles of law and equity applicable to the case, "

‘as prescribed by the rules for the couduct of such cases hefore registers and receiv-
‘ers of other local offices.

It is difficult to conceive how any one claiming an adverse right to

the land sought to be entered could protect himself when the witnesses

appeared at & different time and place, outside the land distriet and
gave their evidence. Such a method would be doing violence to the
law and regulations, and is without authority or precedent.

Your office judgment is, therefore, affirmed,

TOWN LOT—OCCUPANCY—MUNICIPAL RI GI-ITS.
Haxcoe mT AL, v, CITY OF GUTHRIE.

Occupaney of a town lot as the tenant of another, at the date of a townsite entry,
confers no right to a deed upon such occupant.

‘QOccapancy of a town lot as the basis of a claim thereto, to be eﬁectlve, must be
maintained up to the date of the townsite entry.

The municipality may become a party to a contest between applicants for a town
lot with a view to the assertion of 1ts own rights undel section 4, act of May
14, 1890
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Aotm ¢ Secretary Reynolds to the Commissioner of the General Land Office, -

August 12, 1896, (B.B., Jr.)

This is a contest for a deed to 1ot 6, block 55, in the city of Guthrie,
Oklahoma Territory, under the provisions of r,he act of May 14, 1890
(26 Stat., 109). Of the numerous parties heretofore contesting f01 title
to said lot all but two, Thomas D. Hance, and Andrew TFrink and’
William Lowe (jointly), have dropped out of the case by default before
the local townsite board or by failure to appecul from adverse decisions.
The city of Guthrie appears as a party pursuant to paragraph 13 of’
departmental regulations of November 30, 18, 19 L. D., 334, to pr otect
its interests in the premises under the fourth section of said act. The’
case comes before the Department on appeal by Hance, and Frink and’
Lowe, from your office decision of November 7, 1895, denying the for-
mer a deed on the ground of his abandonment of the lot, and the latter
on the ground that they asserted no claim thereto prior to the entry of.
the townsite of Guthrie, and holding that the lot should be dlsposed
of according to the provisions of section four above mentioned. This
decision, as to Frink and Lowe, was adhered to by your office January
24, 1896, upon review at the metion of this party. ,

The 1ecord history of the case is fully set out in these deuslons, and’
further recital here, in detail, is therefore unnecessary. The evidence
is very voluminous and conﬂicting, but therefrom the following perti-

nent facts sufficiently appear:

' .The lot in question forms part of the land opened to setﬂement ab
twelve o’clock, noon, on April 22, 18389, under the act of March 2, 1889
(25 Stat., 1005), a,nd the President’s proclamation of March 23, 1889,'
pursuant thereto, and of the townsite of Guthrie, which was entered
August 5, 1890. The first actual occupant of the lot was William C.
Jones, then United States marshal for the district of Kausas, which
included the country opened for settlement as above, whose tent was
erected on the front part of the lot by his deputies prior to or very soon
after the hour of the opening. Jones soon afterward erected a frame
building on the site of the .tent, which he leased to different parties
until about October first, 1889, May 17, 1889, Jones was awarded a
warranty certificate for the lot by the town authorities. ‘ _

On October 9, 1889, Irink and Lowe became tenants of the Jones
building under a lease executed through Jones’ agents, and coutiuned
" to occupy the same as such tenants, renewing their lease in March, 1891,
and to pay rent therefor, until shortly before the second tifal befoxe the
towusite board to detelmme the right to possession, in November, 1894_
Frink and Lowe now contend that they have claimed said lot i1'1 their -
" own right since about December, 1389, when they first learned that Jones
was their landlord. This contention is utterly inconsistent with the
established facts in the premises. After the entry of-said townsite the
townsite board on August 23d gave notice for all claimants for lots in
Guthrie to present their claims within thirty days. Prior to the ﬁrsvﬁ‘
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#rial between claimants for this lot, Jahuary 26, 1891, seveu Persons.
thad filed elaims therefor. Frink and Lowe, although then residents of
“Guthrie, and engaged in keeping a restaurant on said lot, made no
wesponse to this notice. Not until June 9, 1891, some time after a.
deeision by the local board, adverse to Jones and the other claimants
and favorable to the city of Guthrie, and after appeal to your office, did -
Frink and Lowe file an application for a deed for the lot. Af, prior
and for a long time subsequent to the townsite entry they were occupy-
ing the premises only as the tenants of Jones, and had asserted no.
claim hostile to him. Jones had been properly decided, both by the
townsite board and your office, to have been disqualified as an appli-
cant for a deed to said lot by reason of his “soonerism.” But this fact’
is immaterial so far as the claim of Frink and Lowe is concerned. They
entered upon the premises as tenants and continuned there as tenants
without claiming or asserting any other interest therein until June 9,
1891. They evidently did not intend to deny Jones’ title when they
entered. The first distinet claim they set up to the lot was when they
filed their application with the townsite board. They were not occu-

pants in their own right within the meaning of the law at the date of
‘the townsite entry, and this fact is conclusive against them in their
plesent claim (Benson v. Hunter, 19 L D., 290, and Bowie ». Graff,-21
L. D., 522).

Hcmce’s occupaney of said lot commenced about 2:30 P. M. April 22,‘
1889, was continued, as shown by the evidence and more fully stated
in your office decision, by residence, until the latter part of May, fol-
lowing, and by improvements until about the last of November, 1889,
when the remnant of a building he had placed thereon was thrown off
by the agent of Jones. He was not thereafter in any sense an oceu-
paunt of the lot. He took no legal steps to regain possession other
than to bring his claim before the townsite board. His contention
that he removed from the lot in May, 1889, because his business as a
réstaurant keeper was rendered unprofitable and the health of himself
and family jeopardized by the proximity of several privies, and that
he feared to return to its former place on the lot the lumber that was
thrown off, or attempt to maintain any improvements thereon, lest he
become liable as trespasser, and that therefore his failure to retain any
possession of the lot is excusable, is not sound. No force or threats
were used to eject him or to frighten him away. He left of his own
accord, taking up his residence shortly afterward on a elaim near the
¢ity upon which he continued to reside at the date of the townsite
entry.. The lumber he nsed to build sidewalks in front of the Capital
Hotel, then owned or leased by him in the same city.

It is in evidence that when asked why he hauled his lumber away,
he stated that it was of no use to keep it there, as *Jones will beat me
anyway.” He must be regarded as having abandoned his possession
or right to possession of said lot when he acquiesced in the removal of
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bis- improvements -by -hauling away the last. vestige thereof without,
protest to Jones or his agent or making any apparent effort to have it’
restored, or in any other way to maintain an occupation of the lot.

Seetion four of the act referred to above is as follows:

That all lots not dlsposed of as hereinbefore provided for shall be sold under the
direction of the Secretary of the Interior for the benefit of the municipal govern-
ment of any such town, or the same or any part thereof may be reserved for publie
use as sites for publie buildings, or for the purpose of parks, if in the judgment"of.‘
the Seceretary such reservation would be for the pnblic interest, and tlie Secrefary*
shall execute proper conveyances to earry out the provisions of this section.,

Your office decision is affirmed. Said lot will be dlsposed of underi
the provxswns of the section set forth above. :

TIMBER TRESPASS—SETTLEMENT.
JOosEPH CLIFFORD.

_ There is no authority in the Deparfment to accept in settlement of a timber trespévss‘
an amount less than that found due the government.

" Acting Secretary Reynolds to the Commissioner of the General Land Office,
(J.LP.) : : August 13, 1896. (A.M.)

On the 16th ultimo you submitted the report of-a timber. trespass on.
certain unsurveyed non-mineral public lands in Montana by Joseph.
Clifford, together with his propositions to settle for the wood involved
in the trespass.

It appears that Clifford cut three hundred and thirteen cords of wood
from the lands, knowing themn to be of the above character; that he
sold fifty-five cords and that two hundred and hfty eight cords remain
on the ground where cut. ,

The trespass was a wilful one and under the decision of the U. 8.
supreme court in the Wooden-ware case—106 U. S. 432—the govern-
ment is entitled to dawmages in settlement thereof in the sum of $644.
This total includes $192.50 the amount received by the trespasser for
the wood sold by him-and $451.50 the reported value of the remainder.
of the wood where found. .

In order to effect a settlement Clifford has submitted, one after the
other, three propositions. The latest and best of these contains the
offer to pay $313 for the wood at $1 per cord.

In summing up the case yonr letter states that this
proposition does not cover the full-amount of his liability for the enhanced value of
said timber and nnder a stuct construcgion of the law, the proposition wonld hzwe
to e re]ected

Doubts are also expressed in your letter as to the recovery of a,ny'
amount in case of suit and that it is not probable that judgment would
be rendered for an amount.in excess of that offered and you have_
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- accordingly recommended that this last propoeltlon be accepted in full
of his liability.

I do not agree with this recommendation,

In stating the case, and in referring to one of Clifford’s propositions,
you used this language: : :
the proposition was rejected, in view of the decision—5 L. D. 240—that there is ne
authority in this Department for accepting in settlement for trespass an amount less
than that due the government.

The ruling in the decision cited is that which governs in all cases of
timber trespass and was properly applied by you in rejecting the propo-
sition then before you. It is equally applicable to the proposition that
I am asked to accept, for in both propositions the offer is below the
amount ascertained to be due the government.

The only-course open to this Department is to submit the case to the
Department of Justice for civil suit. With that end in view the orig-
inal papers submitted by you are returned herewith that you may
supply copies of them for transmission to the Attorney General.

Woop ». BEACH,

Motions for review and rehearing in the case above entitled denied
by Acting Secretary Reynolds, August 15, 1896, See departmental
decision of March 26, 1896, 22 L. D., 382.

LEAVE OF ABSENCE—-ETIFECT OF APPLICA.TION.
' Esraer L. WILSON.

On a proper showing a second year’s leave of absence may be granted withount
requiring an intervening period of personal presence on the land.

Where an application for leavé of absence is wrongfully denied, and afterwards
allowed on appeal, the appllcant will be protected as to any absenée during the
period covered by the application.

Acting Secretay y Reynolds to the Commissioner of the General Land Office,
August 15, 1896. (J. L. MeC.)

.Esther L. Wilson has appealed from the decision of your office, dated
November 16, 1895, rejecting her application for leave of absence for
- one year from October 1, 1894, from her homestead claim, to wit, the
SW. 1 of Sec.29,T.15 N., R.14 W, Kingfisher land district, Oklahoma
Territory. '

Mrs, Wilson had been absent from her claim for one year, because of
a failure of crops. When the year of her absence had nearly expired
she was taken sick with asthma, with which she was confined to her
room and her bed (in Lawrence, Kansas), She thereupon applied for
another year’s leave of absence. '
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- Your office decision quotes the law of March 2, 1889 (25 Stat., 354),
providing for leave of absence, for certain reasons specified, “for a
period not exceeding one year at any one time”; and it holds that,

in view of the fact that said party has been granted a leave of absence for one yexr,

under section 3 of said act, she cannot be granted an additional leave of absence for
one year without any period of time intervening.

The Department has held that

}Vhen the condition named in section 3, act of March 2, 1889, are made to appear to
the Jocal office; leave of absence should not be denied for the reason alone that no
period of personal presence on the land has intervened between the expiration of a
formal leave and the application for a second or subsequent leave. (May Lockhart;
sylabus, 22 L. D., 706.) : : '
" In my opinion, in view of the showing inade by Mrs. Wilson in the
case at bar, a second year’s leave of absence should have been granted
without requiring her to return to the claim. But inasmuch as nearly
two years have elapsed since the application the case will be treated
as though said application had been granted, and any absence on her
part from the land during the period designated in said application
will be protected under the provisions of the law.
The decision of your office is reversed.

HOMESTEAD CONTEST—PRIORITY OF. SETTLEMENYT.
SUMNER ». ROBERTS.

In case of a contest against an entry on the ground of a prior settlement right, the
burden of proof is upon the contestant to show that his settlement-antedates
both the entry and settlement of the contestee, and if he fails to thiis show stich
priority the entry must stand..

In a contest of such character, doubt as to the fact of priority, or a finding of simul-
taneous settlement, does not justify an arbitvary divisioz of the land between
the parties, or an award thereof to the highest bidder.

Secretary Smith to the Commissioner of the General Land Office, August
(W.A. L) 24, 1896. _ (C. 3. W.)

On September 28, 1893, Albert M, Roberts made homestead entry of
the NE. % of Sec. 22, T. 25 N., R. 1 W, Perry, Oklahoma. This land
is in the Cherokee Outlet, and was opened to settlement September 16,
1893. -

On October 27, 1893, William M. Sunner filed a contest against said

. entry, alleging settlement prior to said entry and prior to- Roberts’
settlement.

The case was heard on November 30, 1894, and the local officers found
that both parties arrived on the land on the evening of the 16th of
September, 1893, and performed certain initial acts of settlement which
were followed by more valuable and permanent improvements, within
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a reasonable time, and that each had established a residence on the
land. - They say that——
while there is a conflict in the testimony on this point, we think there is a prepon-

derance going to establish the fact that contestant was the first of these parties to
reach the land on the day of the opening and claim the same as & homestead,

From this decision Roberts appealed. On May 24, 1895, your office,
passiung upon the case, said:

‘The testimony is conflicting as to whether the plaintiff’ or defendant reached the
land first. .

The plaintiff introduced fifteen witnesses and {he defendant nine witnesses. From .
an examination of all the evidence on the question of piior settlement, a preponder-
ance shows that the plaintiff was the first to reach the land and make settlement.

Sumner built a house and established residence on the land, October
3, 1893, Roberts built a house and established residence on the land
December 16, 1893, Both parties seem to have manifested good faith.
Their respective rights clearly hinge upon the gqumestion of fact as to.
which arrived first upon the land and staked it. In some almost simi-
lar cases, the settlement of the question of fact has been evaded and
the practice resorted to of dividing the land between the parties. The
Department has had occasion to consider the soundness and propriety
of this policy, which seems to have been adopted to some extent with-
out the careful consideration it should have received. It is believed
that there is no express authority of law for the Department of its own
motion to cut up and divide the lands which constitute a homestead as
applied for by the parties. If the authority to do so is to be found in
the supervisory powers lodged in the Secretary, it should be used only
in cases where it manifestly furthers justice, and denies no legal right
to either of the parties. '

In cases where entries have been made and contests thereafter insti-
tuted upon the ground of prior settlement, unless the contestant shall
successfully carry the burden of showing by proof that his settlement
antedates the entry, and the settlement of the entryman, the rule that
the entry will stand will be adbered to. The cases in which this rule
would seem to have been disregarded will no longer be regarded as
precedents to be followed. The fact of prior settlement is lawful
authority for the cancellation of an entry of record, but evidence which
leaves the question in doubt as to which settled first, the entryman or
the contestant, and is without some degree of preponderance in favor.
of the contestant, will leave the entry intact. Even if the evidence
should show that settlement was made simultaneously by a contestant
and an entryman, this will not authorize the cancellation of an entry
properly of record as was held in the recent case of Perry ef al. v. Hag-
kins (23 L. D., 50). Your office in the case of Heatherton ». Montgom-
ery, in which you reversed the local officers, held that if, under an
allegation of prior settlement, simultaneous settlement was shown
instead, that it would authorize the cancellation of the entry and the
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division of the land. There seems to have been 1o appeal from that,
decision. In the-case of O’Toole ». Spicer (20 L. D.,392), the same.
principle seems to have been announced by your ofﬁee, and acquiesced.
in here, and in some other cases the principle is to some extent recog-
nized. The result is apparently to multiply conflicting decisions and
to afford facilities for evading the responsibility.of deciding at all, in
difficult cases, by simply c]assify'ing them as doubtful, and making.
doubt the basis for a division of the land. It is believed that the legal
rights of parties will be best secured and greater uniformity in deci-
sions reached, by following the law, and abandoning the practice of
forced division of homestead lands. In cases where parties themselves
regard their rights, as so nearly equal ‘and so difficult of demonstra-
tion, as to induce them to voluntarily agree to a division of the land,
there is no objection to their doing so; but there is no lawful authorlty
in the Department to-compel, compromise, and force a division of a
homestead by an alternate judgment of sale, unless division is agreed
upon. In cases of simultaneous applications to enter, the regulations
of the Department provide, that where neither party has improvements
on the land the right of enfry should be awarded to the highest bidder,
as between the applicants (Cireular G. L. O., 1895, p:.14). This can.
hardly be construed into authority for either dividing the land, or for
offering it to the highest bidder, after entry and after settlement, upon
the theory that the settlements were simultaneously made, since the
rule does not apply to cases where either party is a settler. The deci-
sions in which it has been said that in contests in cases based on prior
_ settlement, the record entry is without significance, go too far, and are
misleading, since the assertion of priovity of settlement is an affirma-
tive declaration that the contestant-was the first settler, and - denies
thie right of the entryman, both by virtue of his entry and by virtue of
his settlement. It follows that the assértion of 4 right based on prior-
ity of settlement, where an entry of record is in the way, puts the
" burden on the coutestant of showing that he not only made settlement
before the entrymnan made entry, but before he made settlement also, '
and failing to do this the entry will stand: It may be said that as set- -
tlers have three months within which to maké entry, after settlement
uno entry made and allowed within that time ought to have any signifi-
cance as against him. This law was not intended to encourage delay
in making applieations to enter upon the part of settlers, but simply
“to fix the limitation beyond which delay could not go, Wlthout termi-
natmg such settlement rights as to third par ties. There is no reason
why, as between contesting settlers, the oue'first making application
to enter and getting his application on record, should not have the
benefit of hLis diligence. It is a general rule that the law favors the.
diligent, and it is upon this the rule rests, that the first qualified appli-
cant in order of time, to enter land subjeet to entry, shall be awarded
the right to make such entry, over others who make application later.
An entry of record which is not fraudulent cannot be treated as. g
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nullity signifying nothing at all. It follows that where a contest is’
based on priority of settlement, and the defendant has an entry of
record, and the plaintiff fails fo show prior settlement, and only shows
snnultaneous settlement, that he fails to show a lawful cause for the
cancellation of the entry. The decisions in which the questions herein’
diseussed may seem to be in conflict with this decision may stand as
the law of the cases wherein they were rendered, but will not hereafter -
be followed as precedents. Having discussed the rules applicable to
contests generally based on prior settlement, it remains to apply the
principles to the case under consideration.

The local officers and your office have coneurred in finding that con-
testant made settlement prior to defendant, and prior to his entry.
The record seems to support this conclasion. Your office decision is
accordingly approved, and the entry of the defendant will be canceled.

NorRTH PERRY TOWNSITE ET AL. . MALONE,

Motion for review of depaftmental decision of July 9, 1896, 23 L. D.,
87, denied by Secretary Smith, Angust 27, 1396. ‘

RAILROAD GRANT--TERMINAL LIMT ‘S—ADJUSTNIENT.
NormtHERN Paciric R. R. Co.

The arrangement made between the Northern Pacific, and the Lalke Superior and’
Mississippi companies with respect to the latter company’s line of road from
Thomson’s Junction to Duluth, was such a consolidation, confederation, and
association of the two companies as was-contemplated by the grant to the former
company, by means of which said compauy effected its connection with Lake
Superior, and thereby fixed the eastern terminus of its grant at Duluth, the
point of said connection.

In the adjustment of the grant to the Northern Pacific between Thomson’s Junetion
and Duluth the land covered by the prior grant to the iake Superior company
must be deducted, so that between said points the Northern Pacific eompa.ny will
take only the granted lands within the lateral limits of its own grant, which fall
outside the limits of the former grant, and will -be entitled to indemnity only
for losses sustained ontside the limits of the former grant.

;S’ecwtcwg/ Smith to the Commissioner of the General Land Office, August
27, 1896. o (A. B..P.)

On November 13, 1895, this Department had before it for considera-
tion list No. 21, embracing certain selections of lands for indemnity pur-
poses, by the Northern Pacific Railroad Company, the bases whereof
were alleged losses within what were claimed to be the primary limits
‘of its grant in the State of Wisconsin east of Superior City, See
21 L. D, 412,

It was decided in that case that said company h%d no land grant on
account of constructed road within the State of Wisconsin east of
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Suaperior City, and the list submitted, for that reason, was not approved.
Whether said company had any land grant east of Thomaon s Junction
in the State of Minnesota was a question suggested but not decided,
because not properly an issue in the case, and for the further reason
‘that certain necessary evidence was notin the record. Inview thereof,
however, you were directed to suspend action upon all cases mvolvmg
the qunestion of the company’s right to a grant between Thomson’s
‘Junction and Superior Oity until that question could be determined in
a case properly presenting it. .
© On May 14, 1894, you transmitted to this Department a letter ad-
dressed to your office by Messrs, Britton and Gray, local counsel for
‘the Northern Pacific Railroad Compziny, under date of May 8, 1896,
inclosing certain documentary evidence bearing upon the question, and
“asking that the same be referred to this Department for final action
thereon. By said letter and accompanying papers the question of the
-.company’s rights under its grant east of Thomson’s Junction is pre-
sented and asked to be determined without further delay, in order that
the company may bespeedily relieved from the effect of said suspension.
“The documentary evidence now furnished by said company consists
chiefly of certain written agreements made between the Northern
Pacific Railroad Company and the Lake Superior and Mississippi Rail-
road Company, and various other parties, relative to the future use,
-oecupancy and ownership, by said railroad companies, of that portion
of the railroad previously constructed by the Lake Superior and Mis-
sissippi Company, running from Thomson’s Junction to Duluth on Lake
Superior.  As far as material to the question under consideration, this -
evidence will be more particularly referred to later on.

In order to determine the question preseated it is necessary to refer
briefly to some of the provisions of the act of Congress by which the
‘Northern Pacifie Railroad Company was incorporated. That act was
passed July 2, 1864 (13 Stat. 365), and by the first sectlon thereof the
"Northern Paclﬁc Railroad Oomp’my was—

Authorized and empowered to lay ous, ‘locate, construct, furnish, maintain, and 7
‘enjoy a continuous railroad and telegraph ‘line, with  the appurtenanees, namely,
: beginuing at a point on Lake Superior, in the State of Minnesota or Wisconsin;

thence westerly by the most eligible railroad route, as shall be determined by said
company, within the territory of the United States, on a line north of the forty-fifth
“degree of latitude to some point on Puget Sound, with a branch, via the valley of the
Columbia River, to a point at or near Portland, in the State of Oregon, etc.
The company was invested with all the powers, privileges and immuni-
; pany y P .
ties necessary to carry into effect the purposes of its incorporation,
By the third section of the act there was granted to said company,
for the purpose of aiding in the construction of said railroad and tele-
" graph line, and to secure the safe and speedy transportation of the
mails, troops, munitions of war, etc., over its said line of railway—

Every a;ltemate sectlou of public laud not mineral, designated by odd numbers,
{0 the amount of twenty alternate sections per mile, on each side of said railroad
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line, as said company may adopt, through the territories of the United States, and
‘ten - alternate sections of land per mile on each side of said railroad whenever it
passes through any sfate, and whenever on the line thereof, the United States have
full title, not reserved, sold, granted, or otherwise appropriated, and free from pre-
empfion, or other elaims or rights, at the time the line of said road is definitely fixed,
‘and a plat thereof filed in the office of the commissioner of the general land office, ete.

Provision was also made in said third section for the selection by the
company of indemnity lands in lieu of those lost in place because
granted, sold, reserved, etc., or otherwise disposed of prior to the defi-
nite location of its line of road. Then follow two provisos in these
.words: ‘

Provided, That if said route shall be fonnd upon the line of any other railroad route
to aid in the construetion of which lands have been heretofore granted by the United
States, as far us the routes are upon the same general line, the amount of Iand here-
tofore granted shall be deducted from the amount granted by this act:

Provided, further, That the railroad company receiving the previous grant of land
may assign their interest to said “ Northern Pacific Railroad Company,” or may con-
solidate, confederate, and associate with said company upon the terms named in the
first section of this act. )

By the fourth section it was provided that whenever said company
:should have twenty-five consecutive miles of said railroad and telegraph
line ready for the service contemplated, the President should appoint
three commissioners to examine the same, upon whose report, it favor-
.able, patents were to issue for the lands as far as earned; aund, from
time to time, as every additional twenty-five miles were ready for
service, and verified by said commissioners in the mannper prescribed,
;patents should issue for the lands earned, ete., and so on until the road
was completed.

By the eighth section it was provided, as one of the conditions of the
.grant, that the whole road should be completed by July 4, 1876. This
limitation was extended, however, for the period of two years, by the
-act of May 7, 1866 (14 StaJt , 368).

It is not deemed necessary to refer specmcally to the several plats or
maps of general route filed by the compary at ditferent times prior to
the definite location of its road, presumably under section six of the
granting act. For a detailed statement of the trausactions of the
" company in this regard, reference is made to the decision reported in
‘21 L. D., 412, hereinbefore mentioned.

On November 20, 1871, the company filed its first map of definite
location. The road as located by that map started at the point of its
junection with the Lake Superior and Mississippi Railroad, at Thomson,
in Minnesota, and extended westward to the Red River of the North at
"Fargo, Dakota. ~

By act of May 5, 1864 (13 Stat., 64), (Jongress bad made a land grant
to the State of anesotd for the purpose of aiding in the construction
of arailroad in said State from the city of St.Paul to the head of Lake

‘Superior. ~This grant was for the amount of five alternate sections per
mile, on each side of said railroad, on the line thereof, within said
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‘State. f The Lake Superior and Mississippi Railroad Company became
‘the grantee of the Stateof Minnesota under that act, and had con-
structed the road in aid of which the grant was made prior to the
‘filing by the Northern Pacific ( ompany of its said first map of definite
Tocation. The latter company had, however, on March 6, 1865, filed in
‘your office a plat or map on which was designated the general route of
the entire line of its road from Lake Superior to Puget Sound, making
Duluth, on said lake, the initial or starting point. From Thomson, in
Minnesota, eastward to Duluth, in said State, the route of the former
company’s road, and the designated general route of the latter com-
‘pany’s road, were found to be upon the same general line.
" This was the condition of things on July 9, 1570 at which time, as'
‘appears -from the evidence submitted and forwarded with your said
Tetter of transmittal, an agreement was entered into between the North-
“ern Pacific Railroad Company, the Lake Superior and Mississippi Rail-
road Company, the Lake Superior and Puget Sound Company, and the
Western Land Association, whereby it was stipulated and agreed,
‘among other things, that the Northern Pacific Company should con-
‘nect its road with the road of the Lake Superior and Mississippi Com-
pany at or near the Dalles of the St. Louis River, in Minnesota (a. point
“practically the same as Thomson), in order to open direct communica-
tion by rail with the town of Duluth, and to maintain such connection
so' as to make Duluth ‘“one of its principal points of trade and trans-
shipment on Lake Superior;” and to accomplish that object it was
further agreed that said two railroad companies should enter into just
and equitable running arrangements. It was also agreed that the
Northern Pacific Company should make its first connection east from
said point of infersection by way of the line of the Lake Superior and
"Mississippi Company, and that it would not build any other road for
“the purpose of forming such eastern conneetion prior to the completion
of its road to the Missouri River. TUnder what authority this agree-
ment was made does not appear. It is hardly such an agreement as
was contemplated by the fifth section of the granting act, wherem it
was provided that;
It shall be the duby of the Northern Pacific Railroad Couip;my to pernit any other
railroad which shall be anthorized to be built by the United States, or by the legis-

lature of any Territory or State in which the same may be situated, to form running
“connections with it, of fair and equitable terms,

though probably inade in view of that provision.

Running arrangements were entered into between the two railroad
companies in accordance with said agreement, and, presumably, the
_same were continued until January 1, 1872. On that date an agree-
ment in writing between the Lake Superior and Mississippi Railroad
"Company and the Northern Pacific Railroad Company was made, |
. whereby the former company agreed to sell and does sell to the latter
company an undivided one half mterest in, a ,nd the Ilght to Jomtly
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use and operate, that portion of the former company’s main line of rail-
road betweeu Thomson’s Junction, in Minnesota, and the eity of Duluth,
on Lake Superior, in said State. - The consideration for the sale was
the sum of $500,000 which was to be paid by the Northern Pacifié Com-
pany on the first day of January, 1896, if the premises on- that date
should be unincumbered of certain existing mortgages, or as soon there-
after as they should become free from said mortgages; and antil said
sun of $500,000 should so become due and payable the Northern Pacifie
Lompany was to pay semi-annually, as interest thereon, on the first
days of Jaunnary and July of each year, the sum of $17,500, to be
applied to the payment of the semi-annual interest aceruing upon cer-
tain mortgage bonds of the said Lake Superior and Mississippi Rail-
road Company, and certain taxes against tlie same. Provisions were
made for the joint occupation, use, and operation of the road by the
contracting companies; and at the same time a deed was made and
executed by the Lake Superior and Mississippi Company, conveying to
the Northern Pacific Company an undivided one half interest in all
that portion of the grantor’s said main line of railroad between Thom-
son’s Junction, in Minnesota, and Duluth, on Lake Suaperior, and in all
and singular the appurtenances thereto belonging, in accordance with
the terms of said agreement, By this arrangement the Northern Pacific
Railroad Company was enabled to connect and did eonnect its road with
" Lake Superior at Dunluth, in Minnesota, from Thomson’s Junction, in
said State, a distance of about twenty-five miles, over the line of a
railroad to aid in the construction of which lands had been previously
granted by the United States (act of May 5, 1834, supra).

A third agreement is filed in the record, dated August 9, 1876, which
was made between the Northern Pacific Railroad GOmpany, as party
of the first part, the Lake Saperior and Mississippi Railroad Company,
as party of the second part, and certain persons representing the hold-
ers of the first mortgage bonds of the latter company, as parties of the
third part. It is not deemed material to refer tothe matters contained
in this last agreement further than to say that it expressly confirms to
the Northern Pacific Company all the rights acquired by that company
under the aforesaid agreement and deed of conveyance of January 1,
1872,

After having continued thus for a number of years to operate its rail-
road, from Lake Superiorto Thomson’s Junction under the said agree-
ment and contract of purchase of January 1, 1872, and westward from
the latter point overtheline of road constructed by itself, the Northern
Pacific Company, in July, 1882, filed what purports to be a map of
definite location eastward from Thomson’s Junction to Superior Oity,
. near the western end of Lake Superior, in Wisconsin, and thence fur-
- ther eastward to a point on Bad River, off Lake Superior, in said State.
A railroad was finally constructed by said company, over the route
thus located, as far east as Ashland, Wisconsin, but no road has ever
been constr ucted beyond that point..



DECISIONS RELATING TO THE PUBLIC LANDS. 209

The claim of the company is that under its granting act, it is entitled
to the full amount of ten alternate sections per mile on each side of the
road thos constructed by it, between Thomson’s Junefion, in the State
of Minnesota, and Ashland, in the State of Wisconsin. The Depart-
ment having already held (21 L. D., supra,) that the company had no -
land grant east of Superior City, it remains to be determined what its
rights are, if any it has under sald grant, between Thomson’s Junetion
and Superior City. The solution of this question involves also the
determination and final settlement of the eastern terminus or 1n1’r1a1
point of said railroad as contemplated by the granting act.

The road was to begin ¢ at a point on Lake Superior in the State of
Minnesota or Wisconsin,” and was to run from that point westerly, by
the wost eligible railroad route within certain prescribed lateral limits,
“ to some point on Puget’s Sound.” We have seen that the-first con-
nection with Lake Superior made by the company was at Daluth, which
is situated slightly north of the western end of said lalke, in Minnesota;
that u second counection with said lake was made by the company some
ten years later, at Superior City, in Wisconsin, slightly southeast of
the western end of said lake; and that- a third connection was made
still later at Ashland, in the latter State. It necessarily follows from
the decision that the company‘ has no land grant east of Superior City,
that Ashland ean not be considered the eastern terminus of the road
under the grant. BWither Duluth or Superior City, therefore, must be
* established as such terminus or initial point. '

It is evident that Congress had in mind the securing of a line of rail-
way transportation, connecting the waters of Lake Superior on the east:
and those of Puget’s Sound on the west.  To secure that connection,
and the consequent advantages which would accrue to the government
in many ways, and especially from the opening and developmentof the
immense territory through which the road was to pass, a very lalge
grant of lands was made. But it was not the intention of Congress, in
my judgment, that the grant could be enlarged by extending the road
to a greater length than was necessary by the most eligible railroad
route” to accomplish the end desired, or that the company, when it had
once effected a connection of its road with Lake Superior, within the
terms of the grant, should be allowed, subsequently, to make another
and different connection, and thus increase the amount of its grant.

The road was to be constructed from “a point” on Lake Superior to
“gome point” on Puget’s Sound, and two ways were prescribed in the
granting act whereby this could. be accomplished :

Tirst: The company might construct its own road upon the entire
route between said two points, or ,

. Second: If said route should be found to be upon the line of any

other and prior land grant railroad route, as far as the two routes were

upon the same general line (that is, as far as fhe route or general line

selected was common to both roads), the company receiving the previ-

ous grant might assign its interest to the Northern Pacific (Jompany, or
1814—voL 23——14 '
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might “consolidate, confederate and associate” with said company for
the construction and operation of the road along such common 1oute.'
In any event, however, so far as the two roads were upon thesame_

general line, the amount of land previously granted was to be deducted

from the amount granted by the Northern Pacific act.

'There can be no doubt that, westward from Thomson’s Junction, the
company adopted the former plan, and constructed its own road. Butb
the question here presented is, whether or not the arrangement effected
between said company and the Lake Superior and Mississippi Company,
by the agreement and contract of purchase of Jany. 1, 1872, was such
-a consolidation, confederation or association of the two 1oads as was
contemplated by the granting act. If it was, then the rights of the
Northern Pacific Company east of Thomson’s Junetion are to be meas-
ured -and determined by the aforesaid two provisos of the third section.
of the act, and the city of Duluth, on Lake Superior in Minnesota, must
be recognized and established as the.eastern terminus, or initial point,
of the company’s road. _

Upon-this question the facts appear to be, (1) that the routes of the
two roads were found to be upon the same general line between Thom-
son’s Junction and Lake Superior; (2) that by the said agreement and
contract of purchase the Northern Pacific Company became the abso-
Iute owner of the one half interest of the main line of railroad between
these two points, which had been constructed by the Lake Superior
and Mississippi Company under a previous congressional land grant;
(3) that by said agreement running arrangements were formed and
entered info, and the two companies became associated together.in the
ownership, use and operation of the said main line raiiroad between said
points; (4) that the Northern Pacific Company thus effected the con-
nection of its own constructed road with Lake Superior, the eastern
terminal limit of its grant; and (5) that said company continued thus
“for nearly ten years (and the arrangement still continnes for aught the
record shows), and until after the time limited by the grant for the
completion of its road had elapsed, to use and operate the line of road
it had thus acquired, in all respects as though it were a part of its own
main line of road from Lake Superior to Puget Sound, required to be
constructed by its grant. : ' .

In view of these facts it is difficult to arrive at any other conclusion
than that the said arrangement was a consolidation, confederation and
asgociation of the two roads, such as it was the intention of Coungress
to provide for. The. circumstances which led up to the contract of
association and the results accomplished by it seewn to have been, in all
respects, just such as were contemplated by Congress when it adopted
the said two provisos. The routes of the two land grant roads were
found to be upon the same general line between the points named, and
by means of the said association and confederation the two 1&111'0&(1
eompanles Were:. enabled together, to aid, and did aid, to that extent

4
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in the accomplishment of the object of the grant, wramely, the construc-
tion of a “continuous railroad” from Lake Superior to Puget’s Souund.

That there was a consolidation and confederation of the two roads
‘between said points there cannot be any reasonable doubt. By the
arrangement the companies became the joint owners of that part of
theroad. ‘What power or authority had the Northern Pacific Company
to enter into such an arrangement? Certainly none whatever, except
as conferred by its charter—the granting act. The powers of corpora:
tions organized under legislative statutes are such only as those statutes
confer. (Thomas ». Railroad Company, 101 U. 8., 71-82.) Power to
consolidate is not implied, but must be expressly given in the charter
(2 Morawetz, Sec. 940-1; Cook on Stock and Stockholders, Sec. 668);
In the present case the granting act authorized the Northern Pacific
Company “to consolidate, confederate and associate” with any other
and prior land grant railroad, as far as the routes of the two roads were,
found to be upon the same general line, upon the terms named in the
first section, namely, for the construction of a ¢continuous railroad” -
from Lake Superior to Puget’s Sound; and no aunthority was given for
such eonsolidation, confederation or assocmtwu, upon any other terms.
'The company’s charter is the measure of its powers, and the enumera-
tion of those powers necessarily implies ‘the exclusion of all others
(Thomas v, Railroad Company, supra). It necessarily follows, there-
fore, that the Northern Pacific Company had no power or authority to
effect the arrangement it did effect with the Lake Superior and Mis-
sissippi Company—whether it be called a consolidation, a confedera-
tion, or an association, of the two companies it matters not—except
upon the terms preseribed in the granting act, and it will not be pre-
sumed that said company undertook to violate the terms of its (,harter,
or, on the other hand, to do a vain thing.

True it appears that the Board of Directors of the Northern Pacific
Company, on February 14, 1873, adopted certain resolutions denying -
that it was the purpose of the company by said agreement and contract-
of purchase of January 1, 1872, to fix the eastern terminus of its road at
Duluth, and asserting that said arrangement was effected for the sole:
purpose of making the city of Duluth “one of its principal points of
trade and trans-shipment on Lake Superior,” and claiming the right
under its grant to extend.its road further eastward to the mouth of the
Montreal River, the most easterly point on Lake Superior in the State.
of Wisconsin. By what authority the company would have the right
to establish more than one ¢ principal point of trade and trans-shipment,
on Lake Superior,” under its grant, the resolutions do not undertake
to show. Evidently, only one such point was contemplated by the
grant. The road was to begin at “a point on Lake Superior,” and,
when once “a pomt” of beginning had been established on Lake
Superior, which was done, as we have seen, by the consolidation and.
association aforesaid, the requirements of the grant were fully met’

+
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and its demands satisfled, so far as they relate to the initial point
of the road. Therefore any other point of counection with Lake
Superior, subsequently established by the company, must necessarily
have been effected outside the terms of its charter. It is the settled
law that where power i$ given a chartered company to do an act, that
power becomes exhausted when once exercised, unless it clearly appears
from the charter that a continuous exercise of the power was intended
{East Tenu., ete., B. R. Co. ». Frasier, 139 U. S., 288). I do not think
any such intention is to be gathered from the company’s charter in
- this case. ) :

It is scarcely conceivable that Congress could ever have designed
that the grant compauy, when it had once made its connection with
Lake Superior within the terms and conditions prescribed, should after-
wards be allowed to form other connections, and finally designate and
establish the one most advantageous to its interests and which would
secure to it the largest amount of lands under its grant; or that it
should be allowed to use and operate such first connection as a compli-
amnce, to that extent, with the terms of the grant, and afterwards waive
such compliance and establish another connection; or that it was con-
templated that the company could, under its grant, establish more than

~one pringipal peint “of trade and trans-shipment on Lake Superior,”
No such powers are given in express terms, and I do not think they
are fairly inferable from any reasonable construction of the grant. And
the company could not establish sueh rights, or confer such powers
apon itself, by resolution of its Board of Directors or otherwise.

It is also the settled law that all grants like the one under considera-
tion are to be construed most strongly against the grantees. In the
case -of Tertilizing Co. ». Hyde Park (97 U. 8., 659-666) the supreme
court said: . _ :

The rule of consbruction in this class of cases is thab it shall be most strongly
against the corporation. Every reasonable doubt is to be resolved adversely.
Nothing is to be taken as conceded but what is given in unmistakable terms, or by
an implication equally clear. The affirmative must be shown, Silence is negation
and doubt is fatal t0 the claim. This doctrine is vital to the public welfare. It is
axiomatic in the jurisprudence of this court. '

See also Pearsall . Great Northern Railway, 161 U. 8., 664.

Hence, the right of the Northern Paciic Company, after having
once effected a connection of its road with Lake Superior, under the
terms of the grant, by means of the consolidation and association
aforesaid, to effect another and different connection under the grant
with said lake, can not be recognized unless such right is given in
clear and unambiguous terms. The same is true of the right of the
eompany, under its grant, to establish several ¢ principal points of
frade and trans-shipment” on Lake Superior as claimed. In neither
c¢ase do I find sueh authority given by the granting act.
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As furnishing additional light upon the question under consideration
reference is made to Smalley’s ¢ History of the Northern Pacific Rail-
road,” published in 1883, a work which purports to give a detailed
statement_of all the facts and circumstances which led up to the

“making of the grant by Congress for the purpose of * connecting .the
waters of the Great Lakes with those of the Columbia River and
Puget Sound,” together with a complete history of the organization of
the company nnder the grant, and of all its transactions relative to the
construction and operation of the road from the beginning down to
1883. The work appears to have been written and published from the
standpoint of entire friendliness toward the company; if not, in faet,
for the purpose of promoting its interests. - It may not be ainiss,
therefore, to quote a few extracts from it bearing upon the question,
and as showing some of the current historical facts connected with
the selection by the company of the eastern orlake terminus of its road.-

On page 145 the author, after speaking of the election of a new board
of directors in May, 1867, says: .

The new board appointed Edwin I'. Joknson chief engineer, and orvdered him,
under direction of the President (of the company), to commenece surveys and locate
a line between Lake Superior and the Red River of the North; also to explore the
western end of Lake Supel‘lol, with a view to the location of thé eastern terminus
of the road.

On page 151, the author, speaking of the work of the engineers 'md
the report of Johnson, their chief, says:

- The search for a good harbor for a lake terminus was confined to three points— -
Chegwamigon Bay and the Lake 8hore behind the Apostle Islands (the same as Ash-
land); Superior Bay at Superior City, Wisconsin, and Superior Bay at Duhlt,h,
Minnesota. .

On pages 186-7.it is said:

- In Jume, 1870, a contract was made for the construction of the Minnesota division

~.of the road, and ground was broken in July, at Thomson’s .Junction, where the'line
left the Lake Superior and Mississippi Railroad. A half interest in the road of the
latter company from the Junction to Duluth was purchased, and an artificial harbor
“was created at Dulnth by cutting a canal across the low sandy peninsula through
which vessels could enter the waters of the bay. The town of Superior, lying in
sight from Duluth across the bay, had a natural harbor, and had been waiting for
quarter of a century for the railroad to give it prosperity. Great disappointment
was felt in that town at the determination of the Northern Paeifie to make its ter-
minus at Jay Cooke’s new speculative city of Duluth, and the governoer of Wisconsin
was induced to bring snit against the company on account of a dyke constructed in
Superior Bay, within the limits of Minnesota, which it was alleged was detrimental
to the harhor of Superior. This suit was'withdrawn on the promise of the company
to build a line to Superior and to put that-placeon an equal footing-with Duluth. for
lake traftic; a promise which the company was not able to redeem until 1882.

The large banking house of which Jay Cooke was the head was at
that time the financial agent of the Northern Pacific Company, which
doubtless explains the reference to his name. It would thus seem that
of the three points considered; Duluth was finally selected and deter,
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‘mined upoun as the eastern or lake terminus of the road; and only a
promise was made ¢to build a line” to Superior, not for terminal pur-
poses, but in order ¢ to put that place on an equal footing with Duluth
for lake traffic.”

On page 205 the road is spoken of as having been built, prior to the
panic of 1873, «“ westward from Lake Superior to the Missouri River, a
distance of about 450 miles.” At that time the ouly road the company
had east of Thomson’s Junction was the road owned and operated by
it/ together with the Lake Superior and Mississippi Company, under
the arrangement aforesaid, and yet the road -is spoken- of as haung
been built from- Lake Superior 450 miles westward

.On page 382 the author continues:

: 'The. Lalke Superior and Mississippi Railroad was opened through from St. Paulto
Lake Superior in the summer of 1870, and became the supply line for the transpor-
fation of construnction materials for the Northern Pacific. The purchase of a half
interest in its track east of the junction fixed Duluth as the lake terminusof the
Northern Pacific line, and caused the remote and almost nnknown hamlet bearmcr
that name to develop, with great rapidity, into an active towx, )

From another part of the work .(Ch. 28) it appears that during the
years 1877-80 the company made repeated but unsuccessful efforts to
secure additional aid from Congress for the building of the road, and .
an extension of the time prescribed for its completion, the last effort
in:that direction having been made in 1880, at whieh time itis stated
that:

- The company was energetically pushing the road from bothends. = The gap remain-
ingto be built June 25, 1880, was at that time about one thousand miles.

It thus seems that as late as 1880 the company still. regmded and
relied upon the arrangement effected with the Lake Superior and Mis-
sissipi Company as a eompliance with the terms of its grant relative to
that part of the road between Thomson’s Junction and Lake Superior;
otherwise it could not have been said that the road was being pushed
iorward « from both ends,” or that the only part remaining to be bullt
was *the gap” of about one thousand miles. This gap must neeessa—
rily have been west of the western boundary of the State of Minnesotax

In the annual report of the President and Directors of said company
to its stockholders, made September 27, 1876, the followmg statements
are found: i
¢"The twenty-five miles of railroad used by this Company between Thomson Junction
and Duluth, was built by the Lake Superior and Mississippi Railroad Company,and
is'a part of their road from Duluth to St. Paul. The line of the Northern Pacific
extends on the southerly side of Lake Superior to the easterly border of Wisconsin,
at Montreal River. But to save a dnplication of expenditurs, its original managers
contracted for the purchase of a half interest in the Lake Superior and Mississippi
Roa.d between Thomsen and Duluth, agreeing to pay therefor half million of
do]lars, in installments. '
~"Flhie bondholders of the Lake Superior and Mississippi Road having indicated their
intention to commence foreclosure proceedings under their mortgage, it was deemed
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1mp01tant to Lonclude per mmnﬂelneuts for semumo the permamnt use of ﬂl]S

picce of road, :
After a. lonn and tedions nenotnt.mn, an arr al)trelnexlt has at length been made, by
W]chh the use of the road is secured,”

+ It tlims appears: that it was “ro ea dupllcatlon of expenditure?”
that the ‘“original managers” .purclmsed a. half interest in- the Lake
Saperior ‘and Mississippi- road, and secured the. :permanent use”:
thereof to the Northern Pacific Company. It may be pertinently asked:.
how the ‘expenditure thus sought to be avoided could be saved to said:
companies by the arrangement, if the same was not a consolidation,:
confederation and association of the two roads, such as the Northerhi
Pacific grant authorized. ;

-'These brief references to some of -the lnstorleal facts connected with:
t-he construction of the road will serve to illustrate the real purposes of
the company in effecting the aforesaid arrﬂ,ngemenf with the Lake:
Superior and Mississippi Company. In my judgment, they point irre-:
sistibly to the conclusion that the company’s object at that time was to:
thus connect its road with Lake Superior within the terms of its grant’
under the provision allowing it, for that purpose, to ¢ consolidate, con-:
federate and associate” with any prior land grant company, so ffu* as
both Toads were upon the same general line, o

i In view of all the foregoing, my counclusions are: :

1. That the arrangement made between the Northern Iacific Rall-?
road Company and the Lake Superior and ‘\IlSMbSlppl Company, as
shown, was such a consolidation, confederation and association of the
two companies, as was contemplated by the grant, and that thereby a
connection was affected with Lake Superior at the city of Duluth, in
Minnesota, in the manner preseribed in the granting act, of the com-
pany’b line of railroad to secure which the grant was m‘lde, and

2. That under the grant the eastern terminus or beginning point of
said railroad on Lake Superior, must be established at said city of
Duluth, and the company’s rights east of Thowson’s Junction must be-
determined accordingly. :

In the adjustent of the company’s grant for that part of ﬂxc r()ad'
from Thomson’s Junction eastward to Duluth, on Lake Suaperior, there-
fore, the amount of land prevxouﬂy granted to the Lake Supenor and
Mlb\l\ﬂpl)l Railroad Company, namely, “the amount of five alternate
sections: per mile on each side of the said railroad on the line thereof,
within the State of Minnesota,” must be deducted fromn the.amouit of
land granted to the Northern Pacific Company. The Northern Pagific
Company will not be entitled to any of the granted lands within the~-
common limits, nor can it have indemnity for the same, as lands lost in
place. Theamount of the prior grant is to be deducted from the amount,
of the Northern Pacific grant. Between the points named, ’rherefore,_
the Northern Pacific Company vwill take only the granted lands Wlthm'
the lateral limits of its own grant, which fall outside the limits of the -

3
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former grant, and will be entitled to indemnity only for losses saustained
outside the limits of the former grant.

It does not appear that said company has ever filed in your office,
under section 3 of the granting act,a. plat of the line of its road as defi-
nitely fixed between those points; nor does that part of the road appear
to have been examined and verified to the President under section 4 of
the act. I do not think it necessary, however, that these things should
be done as to this particular part of the company’s road—the same
having been located and constructed by a prior land grant company,
and accepted bythe government under the prior grant. The authority
given the Northern Pacific Company in its grant to effect a consolida-
tion and confederation with a prior land grant road for the purposes
stated, necessarily implies, I think, the acceptance by the government,
under the Northern Pacific grant, of such prior road as constructed and
accepted under the prior grant; and there would seem to be no neces-
sity for filing a plat of definite location, because that has been done
~ under the prior grant and the line of road definitely fixed thereby. To
hold otherwise would be to require a duplication of work and expendi-
ture with no resultant benefit either to the government or the company.

I see no reason, therefore, why youn may not proceed at once with the
‘adjustment of the company’s grant eastward from Thomson’s Junection
to Duluth on Lake Superior,in accordance with the prmmples announced
“in this opinion.

RAILROAD LANDS—RES JUDICATA—ACT OF MARCH 3, 1887.
OSBORN ET AL. 9. KNIGHT (ON REVIEW).

The dostrine of res judicata will not prevent departmental action where such course
is the only one by which substantial justice can be secured, and the subject
matter ren:ains within the jurisdiction of the Department.

TUuder an application to perfect title in accordance w ith section 5, act of March 8
1887, to land excepted from a railroad grant on-account of pre-emption filings,
the good faith of the applicant’s purchase from the company is not impugned by
the faet that prior to said purchase he had been register of the land district in
which the lands were situated, and must therefore have known that said lands
were excepted from the grant by said filings, where it appears that during said
period the Department did not recognize a pre-emption filing as sufficient in
itself to work an exception under the grant.

The fact that the transfer from the company is by quit claim deed cannot of itseld
affect the right of purchase under said section; nor will the speculative value

" of the land be considered in determining the bona fides of the purchaser, espe-
cially where such point is raised by a stranger to the original transaction.

Theright of purchase under said section is not affected by a settlemént claim initiated
after the passage of said act. ' '

The case of Baleh v. Andrus, 22 L. D., 238, cited and distinguished.
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Secretary Smith to the Commissioner of the General Land Office, Aug@s't
(W. A, L) 27, 1896. (F. W. G

I have considered the motion, filed in behalf of A. R. Osborn et al.,
for review of departmental decision of April 10, 1896 (22 L. D., 459),
in the case of A. R. Osborn et al. v. John H. Knight, involving certain
lands in Sec. 33, T. 48 N., R. 4 W., and Sec. 3, T. 47 N., R.4 W., Ashland
land district, Wisconsin, in which departmental decision of March 3,
1893, not reported, was disregarded and the application by Knight to
purchase under the provisions.of section 5 of the Act of March 3, 1887
(24 Stat., 556), as to certain lands, was reinstated.

A Dbrief recitation from the decision under review will aid the consid-
ation of the motion:

This-1and is. within the limits of the indemnity withdrawal made nunder the grant
of June 3, 1856 (11 Stat., 20), $o aid in the construction of the Bayfield hranch of the
road now known as the Chicago, 8¢t. Paul, Minneapolis and Omaha railroad.

By the act of May 5, 1864 (13 Stat., 66), the grant of 1856, before referred to, was
increased from si¥ to ten sections per mile, and a hew grant was also made of ten
sections.per mile to aid in the construction of a road afterwards known as the Wis-
consin Central railroad. Upon the location of the last mentioned road the land in
question was included within the primary limits of said grant and was also found to
be within the four miles additional grant for the Omaha road, so that it is within
the common ten miles limit of the two grants under the act of 1864.

Under the rulings of this Department, made prior to the decision of the supreme
court in the case of the Wisconsin Central railroad company ». Forsyth (159 U. 8.,
46), it was held that lands within the indemuity limits under the act of 1856 were
excepted from the grant made by the act of 1864, so far as the Central company is
concerned. This was the ruling which prevailed at the time of the adjustment of
the Omaha grant, and the land in question was held to have been excepted from the
Central grant, because of said reservation for indemnity purposes under the act
of 1856.

On October 25, 1889, Knight filed.an application to purebase land within the sec-
tions first described, under the provisions of section five of the act of March 3, 1887
(24 Stat., 556), alleging that he had purchased the land from the Wisconsin Central

-railroad company for a valuable consideration. Protests were filed against the
acceptance of Knight's proof, by A. R. Osborn et al., and upon the record made in
said controversy -your office found that Knigh$ was not a bona fide purshaser for the
reason that it was shown that he had been register of the local office at Bayfield,
and was, therefore, apprised of the condition existing between the two grants and
must have had knowledge of the fact that these lands had been reserved for the
Omalia, grant prior to the date of the passage of the aet making the graunt for the
Central company and the location thereunder, which decision was sus‘na,med by this
Department in the decision of March 3, 1893 (not reported).

A review of this decision was denied March 3, 1894, not reported. Following the
decision of the supreme court in the case of the Wisconsin (entral railroad ». For-
syth, supra; in which it was-held that-the reservation for indemnity purposes-on
account of the Omaha grant did not prevent the attachment of rights under the
Central grant, a motion for re- review ‘was filed on behalf of John H. Knight, which
was congidered in departmental decision of October 1, 1890 (not reported).

In said decision it was held: :

“As before stated, Knight’s application to purchase was denied, and the supreme
court ha,vmo held that the title to said land is not in the United States, a review of
that part of the decision can avail nothing.
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. *But in view of the fact, that the recent desision of the conrt reversed-the previous
dlclle]l of this Department as to the rights of the Wisconsin Central R. R. Company
Wlthm ‘the conflict betore referred to, and of the further fact that entries have been
allowed to the lands under.the previous ruling, I have to direct that these entry-
men be mlled upon to show cause why their entries shouid not be canceled, to the
end that in case there is no reason shown for holding the lands to have been
excepted from the Wisconsin Central grant, otherwise than the fact that they were
within the indemnity withdrawal under'the act of 1856, the conflicts may he clearedi
from- the record. The previous liolding of the Department.that the withdrawal
undel the act of 1856 served to defeat the n]dut under the act of 1864, for the W]s-
¢onsin Central railrond compauny, in view of the deeision of the snpreme court in
tlie case before referrsd to, must be recalled and vacated. and the rights of the
Wisconsin Central railroad company, within said. conflict; must be ad]mllcated in;

~accordance with the decision of the supreme court before referred to,”

Acting under the directions given, it appears that those who had been pelmltted
t0 malee homestead entries of fhe Idnds covered by the former application by Knight
were called upon to show cause why their entries should not be canceled, t9 Wlnch,
all except one, it appears, responded.

In considering the showings made your office decision of February 12, 1896, found
that the lands in question are opposite and coterminous to the constructed part of
the Wisconsin Central railroad; but that certain of the lands were excepted from’
said grant Dy reason of the existence of pre-emption filings at the date of the
attachment of rights under saidl grant. As to the land not so ineluded, it is held
that the same passed to the Central grant, but as to those tracts covered by filings,:
it is held that the same are excepted from the Central grant. In the matter of the-
latter elass the quesfion of the respective rights of the entryman and Knight, nnder’
his application to purchase made in 1889, as before stated; is further considered, and
it is held that in the light of the recent decision of the supreme ‘court, before
referred to, the knowledge of whichi is held to have been apprised by reason of his
position as register, cannot be held to affeet the bona fides of his purchase from the
Wisconsin Central railroad company, and said application to pnurchase is,-as to the’
gaid lands; re-instated and recommended for :Lllowa,nce, and the conflicting home-’
gtead entries beld for cancellation.

In the decision under review this recommendation was concurred in,
the matter of the respective rights of Knight under his application to
purchase, and the conflicting homestead entries being considered under |
the supervisory power of this Department, the land being still within’
the jurisdiction of this Department, and the previous adjudication made
upon Knight’s application to purchase, being based upon ‘a Inistaken
construction of the law affecting the disposition of the land. This
‘action was taken inorder to give full effect to the adjudication made
in 159 U. 8., 46, which practically reversed the action of the Depart-
ment on the issues involved. Were the circumstances so that no sub-
stantial right of Knight would be jeopardized, I should have hesitated
at this late day, under the supervisory powers given to t:e Secretary
by law, to interfere with a ruling made so long ago as to be justly con-
sidered as making the issnes raised res adjudicata, but I was induced
to open and reverse the ruling made against the defendant Knight in
the decision of March 3, 1893, because it probably affords the only
method of doing bubstanmal )ustlce in this particular case.

- As thus presented the doctrine of res adjudicata can haqve 1o apph~_

' catlon and need not be further considered.
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“The grounds of error bung so nuinerons, I liave’ consu]ered them ‘6ol
léctively; first cousidering those affecting the question of bond ﬁdes in
Knight’s purchase from the company, and, second, those. presenting
adverse rights under the homestead entries allowed after the rejectlon
of Knight's application to purchase.

As before shown, Knight claimed tlnough the VVlsconsm Oentml
railroad company, and after this land was held 'to have been excepted
from the Central grant he made due proof under the act of Mfuch 3,
1887. : :

. If the land passed under the grant to that ‘company, or was \llbject
to Knight’s application to purchase, this Department was. thereafter
without jurisdiction to make other disposition of it, and as it was
required by the act of March 3, 1887 (supra), that all railroad grants
be adjusted in accordance with the decision of the supreme court, it
bécame necessary, upon the rendifion of the decision in the Forsyth
case, to respect the Central grant where it had formerly been held to
be defeated by the indemnity reservation for the Omaha company.

Knight had been charged with knowledge of a fact, supposed to be,
a controlling one in the disposition of the:-land covered by his appli-
cation, but. which, under the recent decision of the court, was not - a
material one, and could therefore in no W1se affect the bona ﬁdes of” h1s
pur(,hase

“He had been register at the Ba,yﬁeld office from 1871 to 1883, this
lan_d at that time being within the Bayfield district, and he was held
to be charged with knowledge,of the fact that these lands had been
reserved on account of the Omaha grant at the date of  the passage of
- the act making the Central grant and also at the date of the attach-
ment of rights thereunder. This withdrawal the court holds did not
defemt the Central grant.

‘In the recent adjustment of the Central grant, as to the land cover ed
by Knight’s application to purchase, it was held that the land passed
to'the Central grant, except as to certain tracts covered by pre emption
filings, which tracts were held to be excepted from the Central grant,
.- to'which extent Knight's application to purchase was reinstated.

It is urged in the motion that Kuight is presumed also to have had
kunowledge of these filings, and mu%t lhave known that they qerved to
defeat the grant.

A review of the decisions of the Department apon the question as to
the effect to be given to pre-emption claims, not pelfected as against &
railroad grant, will not support the claim.

Aslate as 1879 pre-emption claims were held not fo-be sufficient to

- defeat the attachment of rights under a railroad grant unless the pre-
emptor completed his claim into ¢ash entry, the circular of Novembet.7,
1879, relating to the adjustment of railroad land grants, providing that:

A pre-emption claim which may have existed to a tract of land 4t the time of the
attachiment of a railroad grant, if subsequéntly abandoned and not consummated,
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even though in all respects legal and bone fide, will not operate to defeat the grant,
it being held that upon the failure of such claim the land covered thereby' inuves to
the grant as of the date when such grant beeame effective.

Under this ruling, therefore, no hearings can be ordered for the purpose of ascer-
taining the facts respecting the settlement, occupation, improvement of the land,
etc., by such pre-emption claimant, for even if such facts were established, still,

- under the decision, the land inures to the grant.

It is true that in the case of the St. Paul and Pacific R. R. Co. ».
Larson (3 L. D., 305), decided October 30, 1884, it was held that a pre-
emption filing capable of being perfected, defeated an indemnity with-
drawal, but to determine whether the filing was capable of perfection
made it necessary to show that the pre-emptor had complied with law-

It was not until the decision in the case of Malone ». Union Pacifie
R. R.Co. (7T L. D., 13), decided July 9, 1888, that it was held that afiling
of record, prima facie valid, at the date of attachment of rights under
a railroad grant, served to except the land covered thereby from the
operation of such grant. :

It is further urged that the deed from the Central company was a
~ quit-claim deed and was for an inadequate consideration, viz, $9,600,
while it is claimed the lands are worth $90,000, and that these facts tend
to show that the transaction was not bona fide.

'The fact that the transfer from the company was by quit-claim can-
not of itself affect the right of purchase nnder the act of 1837 (Steb-
bins ». Croke, 14 L. D., 498), nor can the speculative value of the
‘land be considered in determining the bona fides of the purchaser, espe-
cially where the attack is made by a person a str'mger to the original
transaction.

So far, therefore, as the motlon questions the recognition of nght’s :

bona fides in the matter of his purchase from the company the excep-
tion to the decision is overruled.

It is further urged that the entrymen were not accorded opportunity
~ to show cause why their entries should not be canceled for the reason
that, after the issue of the rule to show cause, the same was withdrawn
and their entries leld for cancellation; that it was error to hold that
their entries were instituted subsequently to Knight’s application to
purchase, when the fact is that their settlements ante-dated Knight’s
application to purchase, and that since the deeision in the case of Balch
v. Andrus (22 L. D., 238), wherein it was held that the fact that pur-
chase was made from the company subsequently to the passage of the
act of March 3, 1887, did not affect the right of purchase from the
United States under the provisions of section 5 of that act, the rights
of settlers under the second proviso of said section should also be eon-
strued to include settlements made after the passage of said act.

"~ Asto the opportunity afforded the homestead entrymen to show cause
- why their enfries should not be canceled, the Commissioner in his letter
of February 12, 1896, reports that:

The loéal officers were instructed to notify all of said pzu'tvieé except John R. Prince
that they will be allowed 60 days in which to show cause why their entries should
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not be canceled in so far as f,hey embraced any portion of the tract held not to hayve
been excepted from the operation of the grant to said company, but upon failure fo
make such showing théir entries will be canceled to the extent of the couflict with
said grant. Lamal, Snyder, Beaser and R. B. Prince have responded by motions for
review of said decision, showing cause why their entries should not be canceled and
have also made answer to Knight’s motion for review asking thas his application to
purchase under the act of March 3, 1887, be considered and allowed.

Judd has failed to respond and show cause why his entry shonld not be canceled,
and has also been served with a eopy of Knight’s motion for review asking that hls
apphoatlon to purchase the land embraced in his homestead entry which was held to
have been excepted from the grant, be considered and allowed; therefore, I see no
reason Why the right of said parties to this 11tmamon may not be considered and
passed npon from the record now before me.

From the proceedings heretofore had in this case it would appear
that full opportunity has been atforded the conflicting homesteaders to .
present their case. ]

Under the repeated rulings of the Dcpartment a settlement claim
initiated after the passage of «the act of March 3, 1887, cannot affect
the right of the purchaser from the cowmpany to make purchase from
the United States under the provisions contained in the body of section
five of said aet (Chicago, St. Paul, Minneapolis and Omaha Ry. Co.,

‘11 L. D,, 607; Union Pagcific R. R. Co. et al. v. McKinley, 14 L. 1., 237;
and Swineford et «l. v. Piper, 19 L. D., 9).

I can see no reason for changing this holding, nor does the decision
of this Department in the case of Balch v. Andrus (supre) make a change
necessary. _

The fifth section of the act of March 3, 1887, was remedial in its
natare, and should be liberally construed to embrace the remedy, viz:
the protection of those who had in good faith brought lands supposed
to have passed nnder a railroad land grant which had, for any reason,
been excepted therefrom.

In the case of Balch v». Andrus (supm) it was held:

" That it can make no ditference whether the purchase from the (;ompany was made

- before or after the passage of the act of March 3, 1887, if made.in good faith, believing
the title to be guod and before the land puruha,sed was held.to be excepted from the
grant.

The second proviso to said section in favor of settlers was a 11m1tat10n
upon the right of purchase and should be strictly construed. To hold
that it embraced settlements made after the passage of the act of
March 3, 1887, would be to offer an inducement to ¢ jumpers” to settle
upon lands held under a title believed to be good, a purpose it cannot
be believed was intended by the legislators. Were it otherwise, how-

“ever, it would not benefit the entries here involved.

The motion urges that while these entries were made subsequently
to Knight’s application to purchase, yet they are protected because
their settlements ante-dated his application to purchase.

This is not borne out by the record. - nght first.applied to purchase
in October, 1889, and in the notice advertised that proof would be
offered in support thereof .in January, 1890. '
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At the hearing held each of the entrymen-alleged settlement in the
early part of January, 1890, subsequent to the apphcatlon by nght
but prior to the date set for his offer of proof.-

Tt but remains to consider the 17th exception which raises a question
of fact, and is as follows: '

It was ervor to find that the vl;,mds in question are beyond and outside of the termi-
nus. of the constrncted portion of the Wisconsin Central Railroad and are not
coterruinous with the constructed portion of said railroad; and it was error not to

¢on'clbude therefrom that the applieation made by Knight to purchase these lands
st be denied and rejected on thab ground.

In the decision under review it is stated that:

. In considering the showing made your office decision of February 12, 1896, found
that the lands in question are opposite and coterminous to the constructed part of
the Wisconsiu Central railroad.

After thus fully considering the grounds: upou which the motion is
based and failing to see any good regson to change the conclusion
arrived at in the decision under review, the motion is denied and here-
with returned for the files of your office. :

MINER;\/L LANDS—MINING (/‘LA'Il\'l——l)(S()()VER Y—PETROLEUM.
Uniow O1n COMPANY

In the case of awineral entry by an association there must be a discovery shown on
each twenty acres of theland so entered.

Land containing petrolenm does not fall within the contemplation of the mineral
laws, and can not he located and entered as & placer mine.

Sécretwy Simith to the Commissioner of the General Land Office, Augustv
27, 1896. ’ o (PUJLCY)

The record. before me shows that the Unlon Oil (Jompa,ny of Cali-
fornla, made.mineral entry No. 140 of the Central Oil Mine, lot No. 43,
Los Angeles, California, land district, conmstmg of 78.82 acres, January
16, 1894.

When the matter was reached in your othce it was, by letter of May
19, 1894, determined, among other things, that the land had been
selected by the Southern Pacific -Railroad Company, per list No.. 25,
and that the company should be given sixty days within which to show
cause why its seleetion. should not bé c(mceled as to.the conﬂlct also
that the applicant was ‘ : o
required to show 2 discovery of a valuable deposit of mineral for “eacl t<w'en13y acre
traict or fractional part ‘thereof contained in said Central Oil- Placer, the ev1denee
of such discovery to consist of the atfidavit of two er more persons. :

The oil company has appealed from your office decision; on the rulmg
. above quoted, and in' a number of speclﬁcatlons sets forth its obJectlons
thereto. The- principal objsction is “that n_elther( the statute nor the

IS REEY
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rulings and regulations in force at the time the location was made” and
the entry allowed required a discovery of mineral on.each twenty acre

tract of aplacer mining claim, where, as in this case, ﬁve pusons 100c1te
a pla,cer claim of oue hundr ed acres. ‘

. Itis strennously insisted by counsel that the judg ment of the Depart

ment in. the case of Farrell et al. v. Hoge et.al., (18 L. D., 81), wherein
it is held that there must be a discovery on each twenty acres in g
placer of one hundred and sixty acres located by an association, ¢“is a
startling depari_:ure from the established rulings and precedents which
have governed the land department in the adjudications of mining
¢laims.” It is asserted by counsel that the ‘“decisions of tlie supreme
court.-and that of :the Department upon this identical question cannot
be reconciled,” and in support of this proposition counsel cite Smelting
Company ». Kemp, 104 U; 8., 636; Jacksou ». Roby, 109 Id., 440; and
Chambers ». Harrington, 111 Id 350, also The Good Return Company, :
4 L.-D., 221,
- An examination of these anthorities shows that counsel have fallen
into the error of confounding the word ‘“discovery” with *expendi-
tures”. or “improvements,” or ¢ developments,” and use the three latter
as synonymous with the first. There is a broad and distinctive differ-
ence, as applied to the mmmg laws, between the word d1scovery and
the other terms named.

Discovery is the initial act upon which all mining 11trhts are based.
The right of appropriation and possession rests whollyupon a discovery
of minerals (Waterloo Mining Company v. Doe, 56 Fed. Rep., 685)

- Discovery is the source of title. - There is no variation in the author-
ities so far as my research has extended upon this point, and it would
seem to be a.work of supererooatlon to agoun cite fdeudlmted cases in,
support thereof.

The terms development 1mp1ovements and expenditures, as used in
the.statute, refer only to work required to be done after the discovery
and location. For instance, in section 2323, in relation to tunnel rights,
the langnage is, “where a tunnel is run for the development of a vein
or lode.” - This particular language certainly pre-supposes a discovery-

Again, in section 2324, in regard to annnal work, the requirement is
that on each claim located after May 10, 1872, «“not less than $100
Worth of hbor shall be performed or 1mp10vements made,” and on those
located prior. to that ddte, “$10 worth of ‘labor. shall be performed or
improvements made” for each 100 feet of the vein, and the section pro-
vides how each co-owner may.be required to pay his proportlon of the
“exnendltures ” thus demanded. Thlb requirement is. for each claim
located, and as before said, there can be no location until there has
been a .discovery.. :

: Sectlon 2325 Lequwreb a cert1ﬁcwte of the sulveym genel zul before pat
ent can issue, that ¢ $500 worth of I&bor has been expended or 1mprove-
ments made” on the, claim, : O
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It seems too plain to need argument to convince one that these latter
provisions have no reference to the discovery. 1t is matter of common
knowledge, I take it, that discoveries of veins are frequently made on
the surface of the ground without any expenditure of labor or money
in so doing, except that spent by the prospector in his general search
for the treasures of nature. On the other hand, fortunes are expended
in explorations for veins of mineral bearing rock. Congress did not
fix any amount to be expended, either of money value or labor, in the
discovery of mineral. Most of the mining States and Territoriés have
statutes defining what shall be done. TFor instance, in Colorado, it is
necessary before filing the location certificate to sink ¢ a discovery shaft
upon the lode to the depth of at least ten feet from the lowest rim of
such shaft at the surface, or deéper, if necessary, to show a well defined
crevice” (General Statates of Colorado, Section 2401).

The authorities relied upon by counsel have no reference whatever
to discovery, as such. In the case of Smelting Company v». Kemp, in
so far as the question of expenditure before patent and improvements
is concerned, refers wholly to work done for the development of a num-
ber of placer claims, and the amount that was necessary to be done in
- order to secure a patent, where all the locations had been transferred
to one person, and he has applied for the consolidated locations. The
court below had held that there should be separate applications for
patent for each twenty acre location, thereby necessarily requiring $500
worth of labor or improvements on each location. The supreme court
reversed this ruling, and in so doing used the language quoted by
counsel as applicable to a discovery, to wit:

It wouald be absurd to require o shaft to be sunk on each location in a consolidated,

elaim, where one shaft would suffice for all locations; and yet that is seriously argued
by eounsel, and must be maintained to uphold the judgment below.

Preceding this langnage of the court is given quite fully the reasons
why “it would be absurd to require” such work.  The question of dis-
covery was not suggested.

Chambers v, Harrington was wholly on the question of annual
expenditures for labor on claims held in common as provided for by
section 2324, Revised Statutes, and the court held (syllabus)—

. Where several adjoining claims to mineral lands are held in common work for the
benefit of all done upon any one of them in a given year to an amount equal to thab

required to be done upon all in that year meets the requirements of section 2324,
Revised Statutes.

This was the issue in Jackson v. Roby, wherein the -court announced
the general doctrine that was followed in the Chambers—Harrington
case.

In Good Return Mining Company, the question, so far as applicable
to the case at bar, was similar to those quoted above, and those cases
are referred to and followed. v

The case of MeDonald ¢t al. v. Montana Wood Company (35 Fed. Rep.,
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668), cited by counsel, was referred to in the decision of the Department,,
on review, in Ferrell et al. v. Hoge ¢t al., and the Department dechned
to be controlled by that decision.

The Department is not aware that any dlfferent rule has ever pre-.
vailed than that announced in Ferrell ». Hoge. s

Counsel do not cite any authority in support of the assertion and-
research in this office fails to disclose any such. It seems to me that
the official announcement by the Department that there must be a dis-
covery of mineral upon any mining claim before the location thereof is’
nothing more or less than reiterating the plain and unmistakable intent
of the statute. » '

The mining laws were originally intended, in my judgment, for the
purpose of allowing the discoverers of valuable mineral to secure the
right of possession and the nation’s title thereto, and it makes no dif-

_ference whether twenty acres is located by one person, forty acres by
. two persons, and so on, up to one hundred and sixty acres by eight
persons; there must be a discovery of mineral in each and every instance
on every twenty acres, the amount of acreage which each locator would
be entitled to. The labor and improvements for development, after the
discovery, may be done in common. The object of the statute in allow-
ing an association of persons to take more than the individual was not,
in my judgment, to avoid discovery or anuual work, but solely for the
purpose of permitting them thus to consolidate and join in one system
of development for the convenient working of the land.

The language used by the court in Smelting Company v. Kemp, in
meeting the objection of counsel to the consolidation of several placer
locations in one application, on the ground that it would create a
monopoly, is peculiarly applicable to this discussion. It said—

Every one af all familiar with the mineral regions, knows that the great majority
of claims, whether on lodes or on placers, can be worked advantageously only by a
combination among miners, or by a consolidation of their claims througlh incorpo-
rated companies. Water is essential for the working of mines, and in many instances
can be obtained only from -great distances, by means of canals, flumes, and aque-
ducts, requiring. for the construction enormous expenditures of money, entirely
beyond the means of a single individual. Often, too, for the development of elaims,
streams must be turned from their beds, dams built, shafts sunk at great depth, and
ﬂulpes constructed to carry away the debris of the mine. Indeed, successful mining,.
whether on lode claims, or placer claims, can seldom be prosecuted without an
amount of capital beyond the means of the individual miner.. :

If lands containing petroleum can be taken at all under the mineral
laws, the law in all its features must be complied with. It was con-
templated by Congress that lands valuable for mineral only should be
taken as such, and in order to determine whether they fall within this
classification, & discovery must be made.

The railroad company has filed a paper in the nature of an exception
to your office. ruling against it, claiming that its selection should not
be canceled for conﬂlct Wlth the mlnural entry, “for the reason that
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petrolenm is not mineral within the mineral exception to the Southern
Pacific Railroad Company’s grant.”

It would have been Dbetter form, pelha.ps, for the company to have
appealed from.your office decision, but inasmuch as the applicant here
treats the question as if raised by appeal, and inasmuch as it is a ques-
tion of some importance, that it be determined, I have concluded to
consider it on the company’s objection. .

. The railroad company cites and relies on the case of Dunbam and:
Shortt ». Kirkpatrick, 101 Penn. St., 36. That was an action of quare.
clauswin fregit. by Kirkpatrick for entering and boring for petrolenm,
and for cutting timber. [t appears that Kirkpatrick was the owner of-
a tract of land which he had purchased from Wood et al., by article of
agreement by which he took and retained possession. Afterward the
legal title was conveyed to him, but with the reservation: ‘“Excepting.
and reserving all the timber suitable for sawing; also all minerals,”
ete. Dunham et e¢l, under a lease from the grantors of Kirkpatrick,
for oil purposes, had entered upon the land, drilled a well and were
taking oil therefrom:. The question presented was whether the reserva-
tion of ¢all minerals” would include petrolean.

The defendants (plaintiffs here) who claim under a lease from the vendors, in the
agreement above stated, contend that it is their right, under the reservation, to enter
upon, and take from, the premises in said agreement described, all the pefroleum, or
mineral oil, that may be found therein. This contention ean be sustained only under
the hypothesis that the word ‘“minerals” in the reservation includes petroleum.
The court below refused to sustain the interpretation put npon the agreement by the
defendants, and entered judgment on the case stated, for the plaintiff. In this we
think it was right. The whole argument used for the purpose of convineing us that
this decision is not correct is based on the allegation that petrolenm is a mineral.:
It is trune that petroleum is a mineral; no discussion is needed to prove this fact.
But salt and other waters, imapregnated and combined with mineral substances, are
mineérals; so are rocks, clays, and sana: anything dug from mines or quarries: in
fine, all inorgani¢ substances are classed under the general name of minerals: Bou.
L. Dic.: Wor. Die.: Dana’s Geology: Grey's Botany. But if the reservation em-
braces all these things, it is as extensive as the grant, and therefore void. If, then,
.anything at all is refained for the vendor, we must, by some means, limit the mean-
ing of the word ‘“minerals.” But the rule by which this may be done is well stated
by Chiet Justice Gibson in the case of the Schuylkill Navigation Co. ». Moore, 2 Wh.,

477, as follows: ““The best construction is that which is made by viewing the sub-:
ject of the contract as the mass of mankind would view it; for,” continues the
learned Chief Justice; ‘it may be safely assumed that such was the aspect in which
the parties themselves viewed it.” . . . Certainly, in popular estimation, petro-'
leum is not regarded as a mineral substance any more than animal or vegetable oil,
and it can, indeed, only be so classified in the most general or scientific sense. How,
then, did the parties to the contract under consideration, think and write?. As sci-
entists; or as business men, using the language and governed by the ideas of every-
day life?.

As we have before observed, if this reservation is to have a strlctly scientifie con-
struction it is as extensive as the grant, hence, works its own destruction: On the
other hand, if we adopt the popular understanding we cannot regard petroleum as
a mineral. Moreover, we may be very sure that when Wood and Co. made their con-
ract with Kirkpatrick, they did not intend to reserve the mineral oil that might
afterward be found in the land, otherwise that intention would have been expressed
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in no donbtful terms. They were, doubtless, at that time unaware of the character
of the property as oil territory. Butif they did entertain such an idea, and expected
to reserve oil under the geéneral term ‘‘mineral,” they were mistaken, and shounld
have known that they were nsing that word in a manner not sanctioned by the com-
mon understandmtr of mankind, hence, in a manner that could not he appruved by
the courts of Justlce
It is asserted by counsel for applicants that the same court in a later
case “ squarely overrules the former decision upon the identical ques-
tion at issue here.” The case referred to is that of Gill ». Webster (110
Penn. 8t., 313). I cannot agree with counsels contention. The cases
are not identical in any sense, as I read them. The later case was -one
of trover and conversion for machinery removed from leasehold prem--
ises by the lessee. An act of the legislature of that State, in 1855,
provided for the mortgaging of a leasehold of ¢“any colliery, mining
lands,” ete., and the court held “ that the act applied to and authorized
a mortgage of a leasehold in oilland, although the act was passed before
petroleum was discovered.” In discussing the question the court says,
as in the Dunham case, that petrolenm is @ mineral product; also that
“lands from which it is obtained may with propriety be called mining
lands.” But this is solely for the purpose of making available the’
mortgage act, and has no reference to a grant such as contained in
the former case, or as in the act of Congress 1n&k1n0 the grant to the
railroad company.
If the decision in the Dunham case is to be accepted as an authorlty,

then lands containing petroleum are not excluded from the grant which

reserves therefrom all ¢ mineral lands.”
In my opinion, Congress did not have in contemplation at the time

‘of the passage of the act the reservation of lands containing petrolenm

under the designation of mineral lands. In my view of the statute, it
was only contemplated that lands containing the more precious metals =
enumerated in section 2320, Revised Statutes, gold, silver, cinnabar,

ete., that should be excluded. In the case of Tucker ¢t al. ». Florida

Railivay and Navigation Co. (19 L. D., 414), the qaestion was as to

whether land containing phosphates were exclnded from the selection

by the railroad company under the act of June 22, 1874 (18 Stat., 194),

which gave it the right to select ¢ from any public lands not mineral,”

ete. It was said in reference to previous railroad grants which contain
the exception of mineral lands— .

It would seem, therefore, that the word mineral is given a limited construction,
and when this fact is taken into consideration with what has been before stated on
the subject of mineral legislation, it would seem that the purpose of the word min--
eral, as used in the act of June 22, 1874, supra, was to except from selection, on
account of said act, those lands containing valuable metals, such as gold, silver,
einnabar and copper. The word was not used in its broader sense, for the greater
part of the earth contains mineral in some form, the value of -which often depends
on its location, or the date or advancement of science which makes known its uses.

I am clearly of the opinion that the word mineral, as employed-in the act of June
22, 1874, supra, cannot be construed to inelude lands containing deposits of phos-.
phate.
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But it seems to me that the more serious question presented by this

discussion is whether lands containing petrolenm cau be taken under
the placer mining law. It would appear that if the lands are not to be
excluded fromn the grant because they do not come within the classifi-
cation of mineral lands as used in the granting statutes, as a corollary,
they should be excluded from location and entry under the mining
laws.  If this question were an original proposition, I should have no
hesitancy in determining that this class of lands should not be so taken.
But the subject has been, indirectly, at least, before the Department
several times, and while it has never been definitely decided, so far as
I can ascertain, yet there seems to have grown up the idea that the
* rule prevails. An examination of the cases, however, will demonstrate
the fact, I think, that there is no precedent for such belief.

The first mention of petroleum in conneetion with the mineral laws
‘that I am able to find isin the case of Maxwell ». Brierly (9 C. L. O., 50),
decided April 16,1883, where the land sought to be taken was valuable
for limestone. In discussing this question, after referring to W. H.
Hooper (1 L. D., 560), Mr. Secretary Teller said that :
limestohe so' found subjected the tract to the operation of the mining laws, as has
been held under other rulings with respect to asphaltum . . . . petroleum, slate and
other substances, under like conditions. :

The emphasis is mine, and this language would seem to imply that
petroleum had been the sabject of consideration previous to that case.

The next case is that of Downey ». Rogers (2 L. D., 707), decided
December 8, 1883, which was an application by Rogers to enter four oil
claims of one hundred and sixty acres eaech, against which Downey
filed an adverse, alleging prior ownership and possession; that Rogers’
publication was defective and that there was an error in one of the
courses of survey. Mr. Teller, in deciding the matter, after referring
to his former letter of January 30, 1883 (1 L. D., 56), wherein was

allowed entries of land containing borax, ete., iu certain named States

and Territories, adds: ¢ Whether or not the same raling should apply
to oil lands, is an undetermined guestion,” and a hearing was ordered
to determine the character and value of the land.

Thus it will be seen that the later expression of Mr, Teller seems to
negative the expression in the former case that I have italicised.

This same application came before Mr, Secretary Lamar, and a deci-
sion was rendered by him December 16, 1885, (Samuel E. Rogers, 4
L. D, 284.) It came in the shape of a request for a patent which was
based upon a report of a special -agent to the effect ¢ that the land is
only fit" for extracting petroleum.” Mr. Lamar declined to direct the
allowance of the entry, or to pass upon the question of good faith “and
of the value of the improvements raised by the report of your special
agent,” and the case was returned to your office. It is stated in the
opinion that the investigation was ordered for the purpose of deter-
mining ‘whether or not the same ruling as in letter of January 30,
1883, should apply to oil lands.””
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So that it would seem, as far as this case is concerned, it was still an
undeteumned question at the date of the Rogers deGISlOH whether oil
lands could thus be taken.

Prior to the rendition of this judgment, however, July 22, 1885, the
case of Rogers v. Jepson (4 L. 1., 60), was considered by Mr. Lamar,
This case was a contest between an agricultural claimant and an oil
location, and as a result of the hearing it was decided in favor of the
former. After deciding that the burden of proof was on the contestant
and that he had failed to make out his case, the opinion says:

A careful examination of the testimony shows that the contestanf has failed to

establish the character of the land as oil land, and, thetefore subject to location under
the mineral laws.
. The inference would be, perhaps, from the expression I have itali-
cised, that if he bad established the oil character of the land it might
have been subject to a mineral location. But this negative statement
of such a proposition which is purely obiter is not in itself sufficient to
‘be treated as a precedent. -

The only other case that I have found bearing upoun the question is
" that of Pirn Oil Company (16 L. D.,117). It is not.stated in the opin-
ion whether the mining claims were taken and held on account of oil or
not, and the only indication that they were is derived from the names
applied to the several claims. But the direct question as to whether
oil lands could be taken under the mineral laws was not discussed or
decided. It was an ex parie case, and the only question involved was
whether a subsequent homestead entry irregularly allowed for part of -
the land should impair the rights of the mineral claimant, and the
decision was that a hearing be ordered for the purpose of permitting
the agricultural claimant to show why his entry should not be canceled.

After a diligent search among the reported cases these are all the-
decisions T have found bearing upon this question, and I do not think
it can be seriously claimed that either of these can be accepted as an
authority for the proposition that lands containing oil can be taken
 under the mineral laws, It is true, seientifically speaking, that petro-
lenm is a-mineral. But the same may be said of salt and of phosphates,
and of clay containing alumina, and other substances in the earth. Yet
it does not follow that they come within the meaning of the mineral
statutes, and it has been decided that they do not. (See Salt Bluff
“Placer, 7 L. D., 549; Southwestern Mining Cownpany, 14 Id., 59G; Jor-
dan v. Idaho Aluminium M. & M. Co., 20 1d., 500.) It would seem as
if oil was regardéd by science as a mineral only becanse of its morgame
character, as a sort of distinetion from a vegetable produet.

But be that as it may, I am unable to agree that it falls within the
contemplation of the mineral laws, and that it may be located and
~entered as a placer mine. ‘

For-these reasons I think the entry of the Union Oil Company of
California should be canceled, and to this extent your office judgment
is modified, but in all others is affirmed.
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SWAMP LANDS—SURVEYOR’S RETURN—SECTION 2488 R. S.
STATE OF CALIFORNIA (ON REVIEW).

The approved formula “swamp and overflowed lands unfit for cultivation ” employed
in the returns of the surveyor-general, follows the words of the statute, and
must be taken as sufficiently indicating the character of the land, without the -
additional statement that the lands were swamp and overflowed at the date of
the swamp grant.

The acceptance by the Commissioner of the General Land Office of a survey, as
returned by the surveyor-general, with directions that the plat shall be filed in
. the loeal office, amounts to an (),pproval of such survey.

Under the first paragraph of section 2488 R. 8., the return of land as swamp and
overflowed, by the U. 8. surveyor-general for the State of California, is conelu-
sive evidence as to the character of the land so returned and represented as such
on the approved township surveys and plats; and lands thus returned must be
certified. to the State as inuring thereto under the swamp. grant.

The decision- of Mareh 17, 1892, 14 L. D., 253, vacated.

Seeretary Smith to the Commissioner of the General Land Office, August
< 27, 1896. (W.C.P)

I have considered the motion filed in behalf of the State of Cali-
fornia for review of departmental decision of March 17, 1892 (14 L. D.,
253), rejecting the application of said State to have the lands embraced

~in what is known as the Norway survey on the borders of Lake Tulare,
certified to it as swamp and overflowed lands.

Surveys of townships and plats of townships in the neighborhood
of Liake Tulare were made prior to 1880, and eertain lands adjacént to
the margin of the lake, as shown upon the plats of those surveys were
returned as “swamp and overflowed” and were held to have passed to
the State under the swamp land grant. In 1380 npon request of the
goveruor of California, another survey was made by deputy surveyor
Creighton, which showed a different line as the margin of said lake.
The lands within this survey were returned as “swamp aund over-
flowed” and were awarded to the State (1 L. D)., 320). - Afterwards,
in 1884, upon the request of purchasers or intending purchasers from
the State, still another survey was made in this neighborhood, by

- which the line marking the margin of the lake was given another loca-
~tion and the lands between the Creighton line and the line shown by
this last survey (made by leputy surveyor Nm‘wn) were returued as

‘“gwamp and overflowed.”

‘The application of the State to have these lands certified as passing
to the State under the swamp land grant was refused (14 L. D., 253).
The history of this matter ix given quite at length in that decision, and
11t i nnnecessary to repeat it here. '

Many errors in said decision are alleged in support of the motion for
review, but the main oljection presented is as to the jurisdiction of this
Department. It is contended by oral argument and by printed briefs,
that the law vests in the United States surveyor general for the State
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of California full jurisdiction to determine what launds are swamp and
overflowed, and that tbis Department is by the act of July 23, 1866 .
(14 Stat., 218), relieved of all duties and all résponsibilities connected
with the adjustment of the swamp land grant to that State. . ‘

The provisions of said act of 1866 which relate to the swamp land
grant are incorporated in section 2488, Revised Statuteb, ‘which reads
as follows: b

It shall be the duty of the Commissioner of the Geineral Land Office, to certify over
‘to the State of” California ay swamp and overflowed lands, all the lands represented
as such upon theapproved township surveys and plats, whether made before or after
the 23d day of July, 1866, under the anthority of the United States.

The surveyor-general of the United States for California, shall under the direction
-of the Commissioner of the General Land Office, examine the segregation maps and
surveys of the swamp and overflowed lands, made by said State; and where he shall
find them to conform to the system of surveys adopted by the United States, he
shall construet and approve township plats aceordingly, and forward to the General
‘Land Office for approval. .

In segregating large Dodies of 1&11(1 notoriously and obvmusly swamp and over-
flowed, it shall not e necessary to subdu’lde the same, but to run the exterior hnes
of such body of land.

In case such State surveys are not found to be in accordance with the system of
"United States surveys, and in such other townships as no survey has been made by
the United States, the Commissioner shall direct the sucrveyor-general, to make seg-

“regation surveys, upon application to the surveyor-general, by the governor of said .

-.Btate, within one year of such application, of all the swamp and overflowed land in
such townships, and to report the same to the Genera] Land Office, representing and
“deseribing what land was swamp and overflowed, under the grant, according to the
‘best evidence he can obtain. )

If the anthorities of said State, shall claim as swamp and overflowed, any Jand not
represented as such.upon.the map or in the retirns of the surveyors, the eharacter of
such land at the date of the grant September twenty-eight, eighteen hundred and
fifty, and the right to the same shall be determined by testimony, to be taken before
the surveyor-general, who shall decide the same, stheBt to the approval of the
Commxssmuer of the General Land Office. .

The purpose and effect of this legislation was cousidered by the
supreme court of the United States in the case of Tubbs v. Wilhoit
(138U. 8., 134). Speaking of section four of the act of 1866, it was said:

By this section, rules and methods were established for the identification of swamp
-and overflowed lands in California, which superseded all previous rules or methods
for that purpose.

Farther on.in the same decision it was said as to tlwe duties of your
office under said law:

Whether the township plat be eonsidered as approved by the action of the surveyor-
" general or by the subsequent recognition of its correctness by the Commissioner of
the .General l,and. Office, when approved, the.duty of the Commissioner to certify
~over to the Stafe the lands represented thereon as swamp and overflowed was purely
.ministerial. He could not defeat the title of the State by withholding such certifi-
“cate, nor eould he add to the title by giving it. Its only effect would have leen
to facilitate the proof of the vesting of the title in the State Ly its additional
_Tecognition of the land as that covered by the congressional grant of 1850, It would
1ot have added to the completeness of the title.
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In Heath v. Wallace (138 U. 8., 573), the court referring to the fourth
section of the act of 1866, used the following language:

As held in Tubbs v. Wilhoit, supre, this section of the statute established rules or
‘methods for the identification of swamp and overflowed lands in California, which
superseded all previous rules or methods for that purpose. - The several rules or
‘methods provided for were intended to meet any emergency that might arise, and
thus give to the State all the swamp and overflowed lands within bher limits. " The
method provided in the first clause was but one of several specified in the section.
But one thing was required to be shown under this elause—only one kind of evi-
dence as to the character of the lands was necessary—in order to give the State the
right to demand the certification of them over to her as swamp and overflowed lands;
and that evidence the United States furnished in the plat of the survey of the town-
-ship in which the lands were situated. An inspection of the township plat wounld
show whether or not any lands in the township were returned as swamp and over-

flowed. If they were, that designation was sufficient and conclusive evidence, under
the first clanse of section 4 of the act, to establish the title of the State to them.

In many cases decided both before and since these decisions of the
supreme’ court, this Department has announced practically the same
views, as to the effect of the returns of the surveyor-general. (Central
Pacific R. R. Co. ». California, 2 C. L. L., 1052; California ». United
States, 3 L. D., 521; California ». Martin, 5 L. D., 99; Davis . Cali-
fornia, 13 L. D., 129.)

The cor rectness of these views is not questloned in the decision under
consideration, but it is affirmed. The survey in question is not a segre-
gation survey, but is a survey made nnder the authority of the United
States, and therefore is of the character contemplated by the first para-
graph of section 2488 of the Revised Statutes. It is immaterial there-
fore whether it was requested by the governor of the State or not.

In the decision under consideration it is said that the return of the
surveyor-general does not allege that the lands in question were swamp
and overflowed at the date of the grant, and that therefore thatreturn
cannot be accepted as conclusive evidence of their swampy character
at that date. The law in question prescribes a rule of evidence which
is binding npon and conclusive against the grantor, the United States.
This rule was not, however, conclusive against the grantee, it being
provided that if the State should claim as swamp and overflowed any
land not so represented in the plats, the character of the land at the
date of the grant should be determined by testimony. Becauseof this
the act of 1866, which was remedial in character, is to be strictly con-
strued upon this point, and the return of the surveyor-general must
clearly show the land to be of the character contemplated by the
granting act. The designation must be clear and explicit and nothing
'is to be placed therennder by implication. Heath ». Wallace, supra. -

Oun these plats the mark used to indicate swamp lands is found in the
body of the plat, while 'on the margln is found an entry reading as
follows:

Area of swamp and overflowed lands unfit for cultivation surveyed in 1880... acres.
Area of swamp and overflowed land nnfit for cultivation surveyed in 1884.... acres.
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On the plat of township 23 8., Range 21 K., the entry is:
Area of. swa-mﬁ and overflowed lands unfit for cultivation..... ..... 16568.56 acres.

 The survey of 1880 did not include any portion of this township. It
seems. evident that the words ‘“surveyed in 1884” were simply added
to the marginal note for the purpose of indicating the amount of lands
covered by said survey of 1884, which together with the amount
included in the survey of 1880 m‘lde up the total amount of swamp
lands in the township.

The formula ¢ Swamp and overflowed lands unfit for cultivation”
has been in use for the designation of lands which passed under the
swamp - land grant since the date of that grant. The fact that it was
not stated on these plats that the lands were swamp and overflowed at

- the date of the grant is not a defect. The return madeis in the words

of the statute, and the formnla used is that which has been sanctioned
and approved by your office ever since the date of the grant. It is
sufficient to meet the requirements of the statute: ,

The plats in question, indicating all the lands thereon as swamp and
overflowed were approved by the surveyor general and transmitted to-
your office with his letter of October 14,1884. The action of your office
thereon is shown by letter of Oetober 27,1884, to the surveyor-general,
in which the following language is used:

“The retnrns of the survey executed by W. H. Norwlvay deputy surveyor under his
eontract, No. 337, dated December 3d, 1883, and received with your letter dated
Octiober 14, 1884, have been examined and accepted.

You are hereby authorized upon receipt hereof to transmit the tuphcate plats to
the proper United States land office. .

~ If the approval of the Commissioner of the General Land Office be
necessary this action accepting the plats, and aunthorizing their filing
in the local land office, together with their official use after that time
is sufficient to meet such requirement. In the case of Wright ». Rose-
berry (121 U. 8., 488, 517), the court held that official use of a plat con-
stituted approv&l theleof
‘Wehave in this case a survey made under the authority of the United
States, the approval of the plats thereof, and the representation upon

those plats that the lands in question are swamp and overflowed. AIl .

the facts and conditions necessary to conclusively establish under said

law, as against the United States, the character of this land to be

swamp and overflowed exists here. The facts exist on the face of the

record, which make it the duty of the Commissioner of the General
- Jeand Ofﬁce, to certify the land to the State.

The decision in question treated this act as constituting the surveyor
general a special tribunal to determine what land in the State of Cali-
fornia passed under the swamp land grant, and the arguments in-sup-
port of the motion for review are found along the same line.. This
treatment is not strictly correct. That act as said by the supreme
court in Heath ». Wallace, prescribed rules or methods for the identifi-
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cation of swamp lands in Califoruia, that is, it established a rule of
evidence by which the Department, as the tribuunal to determine the
identification of lands, passing under said grant, is conclubwely bound.
The rule announiced in the decision 1n question, that the judgment of a
special tribunal is final when acting within its powers, but is not bind-
ing when it goes beyond the scope of its anthority, is not to be dis-
puted. That rule does not, however, seem applicable in this case. The
question lere is not as to the finality of a judgment of the surveyor-
general, but as to the character of his return as evidence. The law
says that return is conclusive evidence, as to the character of the land
to which it relates as against the United States. '

" This evidence is furnished by the grantor, and hence it seems not
" improper to make it conclusive as against it. ‘We may dounbt. the pro-

priety of the legislation, and entertain the belief that its provisions are -
‘more liberal in favor of the State than a-due and just appreciation of -
“the best interests of the government would dictate, but we are not for
that reason justified in disregarding its provisions. It is not, however,
certain that this law conferred any great benefit upon the State,
“exceptin a way of mmkmg possible a speedy identification of the lands
granted.’

The State had not enjoyed to the full extent the benefits of the grant.
The eondition of this class of lands was changing rapidly by reason of
cultivation and the appropriation of water for irrigation purposes inci-

*dent upon the rapid influx of settlers in the years immediately follow-
ing the discovery of gold. The task of establishing the true character
of any tract of land in the year 1850 was difficult because of the chang-
ing population and was becoming more difficult each year. Under
these circumstances Congress deemed it neeessary to afford the State.
relief and provide a method for the speedy adjustment of the glcmt

The act in question is the resalt of this conclusion. )

After a full examination of the questions p1eseuted, I have concluded
that the evidence furnished by the records conclusively establishes the
fact that this land is swamp and overflowed, and that the petition of
the State for certification must be granted.

The decision complained of is therefore set aside and the application
of the State will be allowed. '

CONTEST-DEFAULT—PROCEEDINGS UNDER SECOND CONTEST.

HEINRICHS v. BAKKENE ET"AL.
: N #
‘The failure of the local office to dismiss a contest, for defanlt on the part of the
contestant, will not operate to prevent the filing of a second contest, and the
issnance of notice thereon, nor interfere with any rights attaching thereunder.
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Secretary Smith to the Commissioner of the Ge-newd Land- Officé, August
(W. A. L) - .27, 1896. (T ALY

The land involved herein is the NE. £ of Sec 18, T, 134 N, R. 46 W,
St. Cloud anesota, Iand district.

June 3, 188 Knudt O. Bakkene made timber culture entry for said
tract. December 6,1892, John Lloyd filed an affidavit of contest against ‘
said entry, alleging failure to comply with the requirements of the tim.
ber culture Jaw. Notice was issued and hearing was set for June 17,
1893, at which time neither of the parties appeared and no action was

" taken by the local officers. ‘

July 11, 1893, Joseph Heinrichs filed affidavit of contest against the
entry on the same charges thathad been brought by Lloyd. The local
officers thereupon, on the same date, issued notice on Heinvich’s contest,
setting a hearing for September 7, 1893,

On July 13, 1893, Bakkene’s entry was canceled by relinquishment
executed July 12, 1893, and on the same day Lloyd made home_stead
‘entry for the tract.

On Heinrichs’ motion, hearing on his COlltebt was contmued to Sep-
tember 30, 1893, and it was ordered that testimony be taken before a
notary public September 27, 1893. On the last mentioned date Hein-
richs submitted evidence against Bakkene's entry showing that no
trees had ever been planted on the land.

March 26,1895, the local officers rendered deusnon stating that Lloyd
was allowed to make homestead entry on July 13, 1893, immediately
after the cancellation of Bakkene’s entry, for the reason that through
‘an oversight the contests brought by Lloyd and Heinrichs had not
baen entered on the records. They found- that- Bakkene's relinquish-
ment was not executed asa result of Heinrichs’ contest and therefore
recommended the dismissal of the contest.

Heinrichs appealed to your office, contending that the ])1eielence'
right of entry should have been awarded to lnm on Baklkene’s relin-
quishment.

Your office. rendered deublon July 6, 189.) holding that becaunse of
the failure of the local officers to dismiss Lloy &’s contest it remained
pending until the da-te of Bakkene's relinquishment; that it was error
to order a hearing on Heinrichs’ contest, which was subject to that of
Lloyd; and that Heinrichs, can not be heard to complain, as his con-
test abated by operation. of law on the relinquishment of Bakkene’s
entry. Lloyd’s entry was therefore allowed to remain intact.

. Heinrichs’ -appeal from said-decision brmgs the case beiore me for -
consideration.

Through the ne@hgence of the local officers no 1ecord was made of
Lloyd’s contest against Bakkene’s entry. As far as the record shows,
Heinrichs, at the time of filing his contest, knew nothing of Lloyd’s
prior contest. It does not appear when he was informed of Bakkene’s -
relingnishment and Lloyd’s entry.
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The decision of your office holds Lloyd’s entry of July 13, 1893, intact,
merely for the reason that through the failure of the local officers to dis-
miss his contest on his default made June 17, 1893, the same was still of
record at the date of Bakkene's lelmqmbhment de the local officers
dismissed his contest, as they should bave done, there would have been
no question that Heinrichs was entitled to the right of entry.

Lloyd contends that the failure of the local officers to dismiss his
contest gave him the status of a prior contestant at the date of Bak-
kene's relinquishment; and that his entry can not be disturbed, for the
reason that he was, as prior contestant, entitled to the right of entry.

After his failure to appear on June 17, 1893, the date set for hearing
on his contest, and until July 11, 1893, the date of issuance of notice of
Heinrichs’ contest, Lloyd could still, because of the failure of the local
officers to-dismiss his contest, have asked for the issuance of a new
notice of hearing. He was still a contestant. But the issuance of
notice on July 11, 1893, on Heinrichs’ contest, gave Heinrichs the status
of prior contestant, although his affidavit of contest was filed subse-
quent to that of Lioyd. The failure of the local officers to dismiss the
first contest for default should not be allowed to prevent the filing of a
" second contest, nor to interfere with any right attaching thereunder.

In the case of Hanscom v. Sines et al. (15 L. D, 27), the Department
held that (syllabus): ‘

A pending contest precludes action on the subsequent a,pphmtlon of another to
proceed against the entry in question.

However, the mere pendency of a contest, where the contestant is
not actually proceeding to secure the cancellation of the entry, does
not come within the spirit of that decision. The pendency of a contest
is, when the contest is subject to dismissal because of failure to appear
at the hearing, no bar to the issuance of ‘notice on a subsequent con-
test. Your office erred in holding that Heinrichs could not be per-
mitted to proceed againgt Bakkene’s entry before the final disposition
of Lloyd’s contest, ILloyd could not, after July 11, 1893, have moved
for the issuance of notice on his contest. His contest was, after that
date, subject to that of Heinrichs. '

On July 13, 1893, the date of Bakkene’s relinquishment, Heinrichs
was a prior contestant. Whether the relinquishment was filed as a
result of the contest does not enter into the consideration of the case.
He has proved his charges against Bakkene’s entry and is therefore
entitled to the preference right of entry (Jackson . Stults, 15 L. D,
413).

'Lloyd’s entry must be held subject to Heinrichs’ right of entry. The
decision appealed from is accordingly reversed.
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ABANDONED MILITARY RESERVATION—ACT OF AUGUST 18, 1856.
TiE STATE 0oF FLORIDA.

The act of July 5, 1884, providing for the disposition of abandoned military reserva-
tions is not applicable to a reservation restored to the public domain prior to the
passage thereof, and as section 4 of said act repeals in terms the act of August
18, 1856, with respect to such reservations in the State of Florida, it therefore

" follows that in case of such a reservation in said State, that is restored to the
public domain prior to the aet of 1884, and to which no rights had arisen under
the repealed statute, there was no statutory anthority for the disposal thereof
until the enactment of August 23, 1894, and that the provisions of said act, and
the amendatory act of February 15, 1895, must now govern the disposition of
said lands.

Secretary Smith to the Commissioner of the General Land Office, August
27, 1896. (J.LP)

On the 3rd of February, 1894, August 10, December 1, and Decem-
ber 4, of the same year, the State of Florida through its agent, one
W. W. Dewhurst, made application at the Gainsville land office in the
State of Florida, to locate with Palatka scrip, certain tracts of land
within the hmlts of the I‘mt J up1ter abandoned military reservation as

k follo ws:

On the first named date: the E § NE £ and the NE 1 of the SE % of
Sec. 24, and lots 4 and 7 and the T L 8SE % of Sec, ‘)5 allin T. 40 S.,
R. 42 B.; also lots 1, 2 and 3 in Sec. 36, T. 40 8., R. 42 E.; and lots 1, 2
and 3 in Sec. 19, T. 40 S, R.43 I&. and lot 4 and the W. 3 NEZ and E
SW £ of Sec. 30 and lot 3, Sec. 31, T. 40 5., R. 43 E.

On the second named date: lots 2 and 5 Sec. 25, lot 3, Sec. 26, and
lots 6 and 7, Sec. 36, in T. 40 8., R. 42 K. ,

Oi the third named date: the E. & SE 1 of Sec. 23, lot 3 of Sec. 26
and lots 1 and 2 of Sec. 36, T. 40, R, 42 Ii. and the W. % of the NE }
of Sec. 30, T. 40, R. 43 E. .

On the last named date: the W. 4 of the NE. £ of Sec. 24, lot 6 of
Sec. 25 and lot 4 of Sec. 26, T. 40 S. R. 42 E. and lot 1, See. 19 aud lots
1, 2 and 3, Sec. 30, T. 40,.8., R. 43 E.

Bach of these cmpphcatlons was rejected by the Iocal officers fnl the
reason that the lands within the limits of said reservation could only
be disposed of under the act of July 5, 1884 (23 Stat., 103). From
each of said rejections the State of Florida through its agent appealed
to your office, which, by its decision of June 26, 1895, affirmed said
decision of the local officers, and held that the land within the limits
of said resérvation could be disposed of only under the act of August
23, 1894 (28 Stat., 491), as extended by the act of February 15, 1895
(28 Stat., 664). An appeal from that decision by the State brings the
case here. Since the case has been here a relinquishment has been
filed by the State as fo lots 2 and 3 of Sec. 19 and lot 1, Sec. 30, T, 40,
R. 43, and there has also been received a protest from the Commissioner
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of Agriculture of said State against the attempt to locate said serip
on lot 3, Sec. 31, T. 40 8., R. 43 1., which is covered by the homestead
entry of George Proctor.

The Fort Jupiter military reservation was established by executive.
order of May 14, 1855, and was relinquished and turned over fo the
Interior Department for disposition under the act of August 18, 1856
(11 Stat. 87), on the 16th of March 1880, with the exception of a cer-
tain described tract reserved for light- house purposes.

At the time when the State made ibs_first application to locate Szud
Palatka serip, to wit: on February 3, 1894, the rule of the Department
as established by its decisions was that lands within the limits of an
abandoned military reservation having the status of this one could be-
disposed of only under the act of July 5, 1884, supra. . Hence the
rejection by the local officers of said application was in aceordance
with the departmental rule at that time. But by its decision of July
24, 1894, in the case of Mather et al. . Hackley Heirs on review (19
L. D., 48), the Department changed its former ruling and held that the
disposal of lands within a. military reservation in the State of Florida,
abandoned aud restored to the public domain prior to the passage of
the act of July 5, 1884, supru, is governed by the provisions of the act.
of August 18, 1856 (11 Stat., 87). That decision applied apparently to
this reservation. And, while the action of the local officers in rejecting
the application of the State on February 3, 1894, was in accord with
the rule then in vogue, yet the decision above referred to, in effect,
held that rule to be without authority of law.

When the second application of the State was made, the rule under

which the local officers rejected it and under which they acted in the

first instance had been :Lbrogated by the decision in the case of the
Hackley Heirs, supra.

On \Tovember 22,1894, the Department by its decision (19 L. D., 477),.
held that the lands in the abandoned Fort Jupiter military reservation
in Florida, could be disposed of only under the act of August 18, 1856,
unaffected by the act of August 23, 1894, above cited. It is true that
immediately after the rendition of that decision your office was verbally
instructed to suspend all disposition of lands within the limits of said
reservation, pending the action by Congress in certain legislation, rela-
tive thereto, then before it; that the legislation in question resulted
in the act of Febrnary 15, 1895, supra, and that on June 17, 1895, this
Department by letter of that date, directed your office to discontinue
the suspension verbally ordered as stated and to proceed to dispose of
said lands under the act of August 23, 1894, as extended by the act of
February 15, 1895, supra. But the decision of November 22, 1894,
supra, was in no wise affected by the proceedings above detailed. Tt
was allowed to stand, and if it is sound, it must be held to have estab-
lished a rule of property concerning the acquisition of title to these
lands by which the Department is bound., The third and fourth appli-
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-cations of the State were mdde within two weeks a,fter the rendition
of that decision. ‘

Referring to the decision of the Department in the case of Mather of -
_ al. v, Hackley Heirs, (on review) supra, it was there held:

" The act of July 5, 1884, providing for the disposition of abandoned wilitary reser-
vations, is limited in its application to military reservations that were in existence
at the date of its passage, or that-should be thereafter created. )

As the Fort Jupiter reservation was not in existence July 5, 1884,
having been restored to the public domain prior to that time, the lands
within its limits would not be disposed of under the act of that date.
That is very clear. But the decision goes further and holds in effect:

The disposition of a military reservation in Florida, abandoned and restored to the
public domain prior to the passage of the act of July 5, 1884, is governed Ly the pro-
visions of the act of August {8, 1856, and under said act the Commissionet of the
General Land Office was authorized to dispose of such lands either at publié sale, or
under the homestead and pre-emption laws. :

The holding is sound in my judgment so far as it appheb to the lands
in the Fort Brooke reservation which were in controversy in the case
of Mather et al. v. Hackley Heirs as the rights there adjudicated at-
tached under the act of August 18, 1856.

In the Fort Jupiter case, supra, the above holding is cited with
approval, and is applied to the lands within the limits of the Fort
Jupiter reservation, which it is held must be disposed ot under the act
‘of August 18, 1856, for the reason that it was restored to the public -
domain and the control of the Secretary of the Interior, prior to the
act of July 5, 1884, supra. That decision is clearly erroneous. I do
not now know how Sec. 4 of the act of July 5, 1884, supra, escaped
observation when the Fort Jupiter case was considered, but that it did
so is apparent. - That section, without any reservation whatever repeals
the provisions of .the act of Aungust 18, 1856.

I bhave already shown that as held, in the case of Mather et al. ».
Hackley Heirs, supra, the -lands within the Fort Jupiter reservation
could not be disposed of uuder the act of July 5, 1884, The effect of
the repeal by See. 4 of said act of the provisions of the act of August
18, 1856, was that it left no law in existence under which the lands-in
the Fort Jupiter reservation counld be disposed of, unless it be held that
said lands came within the purview of the act of Juune 9, 1880 (21 Stat.
171) under which this Palatka scrip was issued, which provides that
said scrip may be located on any vacant and unappropriated public
lands of the United States in Florida. There can be no question that
on February 3, and August 10, 1894, when the State made its applica-
tion to locate this scrip, these lands were ¢ vacant and unappropriated”,
but when the applications to locate were made December 1 and 4,-1894,
the disposition of these lands ‘was controlled by the act of August 23,
1894 supra, and those applications must in any event be rejected. But
admitting for the sake of argument that the applications of February



&

240 DECISIONS RELATING TO THE PUBLIC LANDS.

3, and August 10, 1894, were properly made under the act of June 9,

1880, supra, the fact remains that pending their approval or action
thereon by this Department, Congress by the act of August 23, 1894,
and of February 15, 1893, supra, provided that lands in reservations of
this size, should be opened to settlement under the public land laws:
and gives a preference right of entry for six months from the date of
the last named act to bona fide settlers, residing and having improve-
ments on such lands, v

The right of Congress to make such provision as it may see fif for
the disposal of the public domain can not be questioned. It is also
true that the selection by the State of Florida, under the act of June 9,
1880, supra, of lands in the Fort Jupiter reservation did not cause title
to said lands to vest in the State. That can only occur when the selec- -
tions are approved by the Department, and the lands certified to the
State. DBefore that is done Congress provided that these lands must
be disposed of as above stated. :

It is the duty of this Department to execute the law, Kaweah Co-
operative Colony et al. (12 L. D., 326 at 330), Jefferson Davenport (16
L. D., 526),

As these lands can only be disposed of under the acts of August 23,
1894, as extended by the act of Febraary 15, 1895, supra, your dec1s1on
rejecting the applications to locate said Palatka scrip, is affirmed.

STUSPENDED ENTRY—NOTICE OF THE REMOVAL.OF SUSPENSION.
WHITE ». DODGE.

The notice given an entryman of the revocation of an orvder suspending his entry is
insufficient, if not definite and certain in its terms.

Acting Seeretary Reynolds to the Commissioner of the General Land Office,

(W, AL L) August 28, 1896. ‘ (E. M. R.)

This case involves the N, } of the SE. % of See. 2, T. 26 8., R. 24 1.,
Visalia land district, California, and is before the Department upon
motion for re-review by William H. White of departmental decision of
December 16, 1895 (unreported), which was ve-affirmed upon review on
March 11, 1896,

It appears from the record that George S. Dodge made desert land
entry for the above described tract March 30,1877, On April 10, 1891,
‘William H, White filed an affidavit of contest, alleging failure to reclaim
within the time allowed by law. On April 27, 1894, the local officers
rejected the application to contest on the ground that
the allegations attack only the mon-reclamation and are premature in that three
years from the date of entry, exclusive of the period from date of suspension to date

of notice of its revocation, have not elapsed. Notlce of the revocation was regis-
tered to elaimant August 21, 1893.
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Upon appeal your office decision of June 25,1894, affirmed the action

‘of the local officers, and upon further appeal this Department, in the

. decision now sought to be reviewed, affirmed that action, and upon
motion for review, on the date given, March 11, 1896, that action was
adhered to. .

In the motion for re-review it is urged that notice to Dodge’s counsel
was given prior to the day fixed in the decision complained of, to-wit, on
February 10, 1891, and counsel cites the following records of your office:

That on I‘eb1u‘1ry 15, 1890, Britton and Gray addressed the fo]lowmg
letter:

Hon. JoHN W. NOBLE, | =
Secretary of the Interior, :
Washington, D C.

‘S1r: We file herewith our printed argument (three copies) .in the case -of ‘the
United States ». J. B.. Haggin et al., involving Visalia, California Desert Land
entries. . . . B ;

Very respectfully, Brirron & GRrAY, v
. Attys. J. B. Haggin- et al.,

Desert Entrymen.
And that the brief began as follows:

This case involves one hundred and sixty three desertland entries in Kern County,
California, aggregating about 40,000 acres of land.
and it is signed (page 09) ¢ Britton & Gray; Attorneys for Desert
Entrymen.”

In the argument of Britton and Gray submitted at the oral hearing
in this cause they state that in 1890 they were attorneys for George S.
Dodge and that they received from the Commissioner of the General
Land Office a letter dated February 10, 1891, to the following effect:

Referring to your appearance for a large number of parties whose entries were
included in office letter of September 28, 1877, suspending all D. L. E. from No, 1 to
337 inclusive made in the Visalia, Cal. land office, you are advised that by letter of
even date to the register and receiver at Visalia, said order was revoked, and a num-
ber of applications to contest certain of the entries, were returned for appropriate
action.

The question presented for determination is whether the notice shown.
to Britton and Gray was binding upon George S. Dodge, and 1ndsmuch
as there is no dispute over the question that notice to counsel is notice
to the client, the question raised resolves itself into one of the sufficiency
of the notice shown. The maxim ¢id certum est quod certum reddi
potest” does no apply to questions of pleading, and therefore it can not
be argued that one can look.outside of the notice (supra) into the letter
to the register and receiver of the Visalia land office to supply defects,
if any, in the notice recéived by Britton and Gray. It has been held
by this Department that it is not necessary to send a copy of a decision
to local counsel. The case that has gone furthest on this question is
that of Weed w. Sampael (19 L. D , 461), the syllabus of which case
is as follows:

Written notice from the General Land Office to the resident attbrney of record in
2 .case that ““action has this day been taken” therein, is sufficient notice of an.
_ adverse decision. -

1814—voL 23——16
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The rule that requires a copy of the decision to accompany the notice thereof is
not applicable where the notice is sent by the General Land Office to attorneys of
record resident in Washington. .

The notice given in that case was as follows: .

WASHINGTON, D. C., March 80, 1893.
Messrs. PADGETT AND FORREST,
Attorneys-at-law, Washington, D. C.
GENTLEMEN: As attorneys for Edwin A. Weed in the matterinvolving lot 9, block ~
56, Oklahoma, you are advised that action has this day been taken in the case of
‘Edwin A. Weed v. John A. Sampsel. Referenceis had to your letter of May 26, 189-.

Very respectfully, - sp A. BowaES
DWARD A, ERS,

Aeting Commissioner.

The distinction between that case and this appears to be as follows:

That in the notice shown in the case at bar the name of the case does
not appear, nor is there a deseription of the tracts of land; whereas in
the case (supra) the fitle of the case is given with a description of the
tract involved. It further appears from the decision itself that the
point upon which counsel in that case urged the insufficiency of the
notice was as follows (page 462):
‘, Counsel for Weed contend at length, that your office shonld have notified them
that a ‘*decision” had been rendered, and not that an ‘““action” had been taken. I

~ fail to see any force in this position in view of the fact that the two words ave often
uged interchangeably in the rules of practice and in the departmental decisions.

Recurring, therefore, to the notice given in this case, it appears to -
be valueless by reason of its uncertainty.

Subsequent to the hearing counsel for the petitioner furnished a copy
of the letter of September 25, 1891, of your office, to the register and
receiver at Visalia, California, in which it appears that in the case of
Cottle et al.v. George 5. Dodge, being an application to contest the
entry of the defendant, the following appears:

The affidavits of contestant fail to show that the tract was non-desert at the date
of the entry. The said entry was one of the number suspended by order of Septem-
ber 28, 1877, which order was revoked by office letter “ H” of February 10, 1891,
and this office, by its decision of July 30, 1891, in the case of Vradenburg v. Orr, h'w-
ing held upon substantially a similar state of facts that the entrymen should he
‘allowed three years in which to comply with the law, exclusive of the period of
suspension, the charge of failure on the part of Dodge to comply with the law was
premature

On the s.ame day it appears that the following letter was addressed:

Messrs. BRITTON AND GRAY,
' Atlorneys-at-law, Washington.

Sir: Referring to your appearance for the defendant in the ease of I‘ L. Cottle,
E. E. Cottle and J. D. Rush ». G. 8. Dodge, involving desert land eniry No. 2, Visa-
lia, California, land distriet, you are. hereby notified that by letter of this date
direetod to the Iocal officers said case was dismissed and the case closed.

Respectfully,
S ' W. M. STONE,
" Assistant Commissioner.
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It is urged that this showing is sufficient notice. All the objections
that exist to the prior notice exist to this notice. The notice to Britton
and Gray gives the title of ‘the case and the number of the desert land
entry and states that the contest initiated by other parties against this
entry had been canceléd and refers to the corresponding letter of Sep-
tember 25, 1891, to the register and receiver, which in turn refers to
the revocation of the suspeusion by referring to office letter « H” of
February 10, 1891, - The petition for re-review: is therefore denied.

COAL LAND—PROOT AND PAYMENT—ADVERSE CLATM.
OUIMETTE ». O’CONNOR (ON REVIEW).

On the failure of a coal claimant to perfect title within the statutory period:the
work done by him inures to the benefit of a.valid adverse claim thern asserted
for the land involved. : :

Acting Secretary Reynoldé to the Commissioner of the General Land Ojﬁcé,
August 28, 1896, _ (J. A))

Mareh 25, 1893, your office rendered decision in the above entitled
case, dismissing Ouimette’s protest against O’Connor’s final proof for
the land in controversy, rejecting his coal declaratory statement, and
suspending O’Connor’s entry for further counsideration in the event-of
gaid decision becoming final.

On Ouimette’s appeal said decision was, by depa,rtmeutal declslon of
May 13, 1896 (22 L. D., 538), reversed, and you were instructed as
follows:

As the proceedings before the local officers appear to have been unskilfully con-
ducted, and as the record before me is unsatisfactory, both parties should be given
an opportunity to submit evidence in support of their respective claims. You will -
therefore direct the local officers to order a hearing between Ouimette and O’Connor
at which O’Connor will be allowed to show whether Bridges (the former claimant)
had opened a vein of coal on the land prior to the filing of his relinquishment,
October 2, 1894, and at which the parties may introduce such fu1ther evidence as te
them seems prope

By letters of June 11, and July 1, 1896, your office transmitted motions
for review of said decision, filed by Ouimette and O’Connor, respectively.
Ouimette’s motion was filed in your office June 5, and O’Connor’s motion
was filed in the local office June 16, 1896, "By letter of July 27, 1896,
‘your office transmitted a motion hled by Ouimette in the local ofﬁce
July 17,1896, to dismiss O’Connor’s motion for review on the grounds,—

1. That it is not accompanied by an affidavit that it was made in
.good faith and not for the purpose of delay, and

2, That the copy of the motion served on.Ouimette June 161;11 was

‘not aceompa,med by a copy of the required affidavit.

Attached to (’Connor’s motion for review is an affidavit executed

June 17 » 1896, the day-after the filing of the motion, that the motion'is
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‘made in good fziith, and not for the purpose of delay. - It was not neces-
sary under rule 114 of practice to give Ouimette notice of the motion
for review. Ouimette’s motion to dismiss is therefore denied. ;

@’Conmnor’s motion for review consists of a twenty-five-page argument,
The grounds for the motion, set out on the first page of the arguament,
areas follows:

First: Because it appears that material facts, in the case, have been nnsa,ppre-
hended, and therefore, have not received dne consideration.

Second: Because the coneclusions reached, and the decision rendered in the case
are not sustained by law, and the practice of the Deparfment.

None of the material facts which it is alleged have been misappre-
hended. are specified in the assignments of error. The motion is denied
for the reason that it does not conform to Rule 114 of Practice as
amended June 1, 1894, which provides that ¢“each motion must state
concisely and spe(,lﬁcally, without argument, the grounds apon which
it is based.” .

QOuimette’s motion for review assigns errors as follows:

First: In finding that Charles S. Bridges, the former claimant, relinquished his
coal declaratory statement.

“Second: In finding that Charles 8. Bridges made no assignment of his right to
purchase to- Ouimette.

/Third: (a) In holding that Ouimette acquired no right by his purchase of Bridges’
improvements; (b) in holding thatimmediately upon the filing of Bridges’ relinquish-
ment (which was never-filed) the work done by him on the land inured to O’Connor’s

" benefit, if O’Connor’s claim was valid.
Fourth: In allowing O’Connor at the hearing to be had ‘“ to show whether Bridges
had opened a vein of coal on the land prior to the filing of his relinquishment,
October 2, 1894.”

The records of your office show that Bridges did not relinguish his
coal declaratory statement October 2, 1894, as stated in said depart-
mental decision of May 13,1806. He filed his statement August 28,
1893, alleging settlement on the same date. The time within which
he could have made proof expired by limitation on October 28, 1894,

Ouimette’s motion is in effect a request that the statement made in
said decision, that Bridges relinquished his coal declaratory statement
October 2, 1894, be corrected. Under a strict observance of Rule 114
of Praectice it would be necessary to notify the parties that the motion
is entertained, and to allow them time within which to file argument.
However, as a mistake of this nature may be corrected upon the sug-
gestion of one of the parties, it is not deemed necessary to formally
entertain the motion. As Bridges did not relinquish his coal declara-
tory statement, and as the time within which he could have made proof
expired by limitation on October 28,1894, the work done by him inured
to. ’Connor’s benefit on that day, instead of October 2, 1894, if O’Con-
not’s elaim is valid. ' The finding that Bridges made no assignment of
the right to purchase under paragraph 37 of the regulations of July
31, 1882, does not prejudice Ouimette’s claim, as he did not make proof
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and payment before October 28, 1894, but relies upon his claim initiated
by the filing of his declaratory statement on October 2, 1894. ~ O’Con-
nor will be allowed, at the hearing ordered by departmental decision
of May 13, 1896, to show whether Bridges had opened a vein of coal on
the land prior to the date of the expiration of his right to purchase,
October 28, 1894, = To that extent the said decision is modified.

ALASKA LANDS—SURVEY—TRADE AND BUSINESS. .
F. P. KENDALL.'

The survey of a tract of land in Alaska, with a view to the purchase thereof, must:
be rejected, where the alleged trade or business to be transacted thereon is-
entirely prospective and no improvements have been placed .on said land.

Aecting Secretary Reynolds to the Commissioner of the General Land
 Office, August 25, 1896. (W. M B )

With your office letter of June 12, 1895, is- transmltted the papers.
relating to survey No. 107, executed by Albert Lasey, U. 8. deputy sur-
veyor—under provision of sections 12, 13 and 14 of the act of Mareh 3,
1891 (26 Stat., 1095)—of a tract of land containing 150.29 acres, situate
on Coal Point, Kachemak Bay, Cook’s Inlet, district of Alaska, made
- upon the application of F. P. Kendall, claimant, with a view to the
purchase and entry of the tract embraced in said survey.

‘When the sarvey, and the plat made in conformity with the ﬁeld
notes thereof, were examined and considered in your office, the same
were rejected, it appears, upon the grounds stated in your office letter
of May 14, 1891, to the United  States marshal, ex-officioc surveyor-
general, to the effect that the act of March 3, 1891, providing for the
disposal of public lands in Alaska actually oceupied for the purpose of
trade or manufacture does not provide for the entry of lands for the
purpose of securing rights of way for railroads, or for the entry of such
lands where no business or trade is in operation thereon.

The applicant Kendall, appealing from the action of your office, as
above indicated, files the following assignments of error, to-wit:

1. That the area of the tract surveyed is less than the quantity of land allowed
by the act of March 3, 1891. .

. That the tract of ]and is bounded by navigable waters on the easterly and
Westerly sides.

3. That the claim is occupled for the purpose of carrying on a trade and the
shipping of coal from-the mines in the vieinity.

The deputy surveyor, in his report, to be found at the close of his
field notes relating to this survey, states that: ’

The location in connection with the other locations on the spit (Coal Point) is
valuable on aceount of its proximity to the coal fields on the Kenai peninsula, the

spit forming a mnatural road bed for a railroad from the coal ﬁplds to the only
anchorage at the extreme southern point of the spit.
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The record submitted discloses the further material facts—a portion
of which are set out in your office letter—that said claimant was a
non-resident claiming possession of the land in question, but had never
made any improvements thereon; that claimant and other parties—-
some of whom were adjoining locators—stated that it was their inten-.
tion to build a railroad jointly on the spit, and that the purpose of the-
locators was to secure a right of way for such road.

Setting up an adverse claim under the proviso contained in section
12 of the said act of March 3, 1891, J. K. Luttrell, President of the
Cooper Coal and Commercial Company, a corporation organized under
the laws of the State of California, filed his written protest against the
right of Kendall to purchase the tract deseribed by survey No. 107,
stating, among other things, in his affidavit of February 3, 1893, that
his company had a right superior to that of Kendall to the land in
question, and that the said company had for a long timé claimed a
right of way for a railroad from their coal mines on Xenai peninsula
at the head of the spit,.and across the tract located by Kendall, to
their stores and place of business situate near the end or southeast
extremity of ‘said spit.

It appears that Coal Point is a long, narrow, gravelly spit, which the-
surveys thereof represent to be about five miles long and abont one
fourth of a wmile wide at point of gleatest breadth, extending about
half way across Kachemak Bay.

It is very clear that claimant, as well as pr otesmut desires to secure
a right.of way for a railroad over the land involved, and that the tract
possesses but little value for any other use that could be made of it,
but the value thereof for the use or purpose named might prove to be
very considerable since the coal at the mines in process of development
on Kenai peninsula at the head of the spit can only conveniently reach-
deep water anchorage by being carried over the entire length of the
spit to the southern extremity thereof.

There can be no doubt from the evidence furnished by the record
that there was merely a location made—withont actual occapancy for
any purpose—of the tract in question by the claimant Kendall.

The unverified allegation of appellant that the tract ¢ is occupied for
the purpose of carrying on a trade and shipping of coal”, has sole ref-
erence to such business as is contemplated to be ‘transacted when the
railroad is constructed, which necebsanly implies that the business
proposed to be transacted is simply and entirely prospective.

‘Where a business or trade is thus prospective, and the land for the
survey of which application is made—and upon which it is proposed to
transact such business or trade—contains no “improvements” thereon
at the time such applieation is made and survey executed, as is the
case with respect to the survey under consideration, itis proper for your
office to wholly reject the survey made under such eircumstances.

For the reasons herein contained your office decision of May 14,1895,
rejecting survey No.107 is hereby affirmed.
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RAILROAD GRA_NT—'SETTLEMENT ON DESERT LAND CLAIM.
WiLsoN ». NorTHERN PaAciric R. R. Co.

A settlement on public land with intent to appropriate the same under the desert
land law does not operate to except the land from the effect of a railroad grant.

Assistant- Secretary Reynolds to the Commissioner of the General Land
{(W. A. L) ' Office, Aitgust 28, 1896. (AR

This is an appeal by Wilson from the decision of your office, dated
"May 15, 1895, holding intact on the list the SW. % of the NE. 1, Sec.
19, Tp. 13 N., R. 19 E., North Yakima, Washington, formerly listed by
the Northern Pacific Raﬂroad (Jompany on Septeniber 26, 1888.
It appears from the papers in the case that the land mvolved in this
controversy is within the grant to the Northern Pacific Railroad Com-
pany. The map of definite locatioti opposite this tract became effective
on May 24, 1884, Wilson settled upon the 8. % of the NE. } in 1883,
with the intention of buying it from the railroad oompany In 1884 he
made entry, under the desert land act, of the SE. % of the NE. 4, the
forty acres adjoining that in dispute. On March 23 1892, Wilson filed
an. affidavit claiming that his application to enter the SW. % of the
NE. £ had been refused, and asked for a hearing. This request was
granted. At the hearing held Wilson does not show that he tendered,
prior to-the date of definite location, the formal application and pur-
chase money required by the act, but admits he made but a verbal
request of the local officers.

The settlement of Wilson, with the intention of taking the. land in
controversy under the deselt land act, did not confer upon him any
rights either as against other settlers, éntrymen or the railroad com-
pany. The desert land act confers mo preference right until entry,
which includes tlhie payment of fees and a portion of the purchase
money. Until the entryman performs this requirement he initiates no
“right which another who takes the step could not defeat. The desert
land act is similar in its object to the timber culture act, and each is
different from pre-emption or homestead act. The first two were passed
in order to encourage, respectively, the reclamatlon of arid land by -
irrigation and the growth of forests; the latter two to populate and:
improve the vacant agricultural lands.

The Department has held, in the matter of settlement with mtentlon
to take under the timber culture act, that such settiement does not
confer such a right as will except the land so settled upon from the
grant to the Northern Pdcific Railroad. (See 19 L. D., 28; id., 452).-

The desert land act is in this respect analogous to the tlmber culture
law, and settlement with intention to take under its provisions would
not be such an appropriation of the land as would prevent the right of
the railroad eompany from attaching on selection.

Your office decision is therefore affirmed. ‘
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HOMESTEAD CONTEST—ACT OF JULY 26, 1894,
WEEDIN ». LANCER.

The tender of proof and payment is an act that may be invoked by the claimant for
" 'his protection, hut eannot be used by a contestant to defeat the operation of
the act of July 26, 1894, extending the time for proof and payment; nor will an
intervening contest, resting alone on the charge of failure to make proof and.
payment within the statutory period, have such effect.

Acting Secretary Beynolds to the Commissioner of the Geneml Land Office,
August 28, 1896. . (P.J.C)

I have considered the case of Thomas I, Weedin v. Andrew Lancer,
involving the homestead entry of the latter for the SW.  of Sec. 1, T.

5 8., R. 2 E., Tueson land district, Arizona.

' Lancel made said entry on January 10, 1887. On J anuary 12, 1894,
Weedin filed affidavit of contest, containing several allegations, all of
which have been tacitly abandoned and waived, except the one that
Lancer did not make final proof within seven years from date of entry.
- The local ofﬁeei‘s found as a fact, that Lancer applied to make final
proof on February 5, which final proof was filed March 27, 1894, and as
more than seven years had elapsed from date of entry, and contest had
been instituted, they recommended the cancellation of the entry.

- Lancer appealed to your office, which found that the affidavit of con-
test was not corroborated as required by Rule 3 of Practice,—there
being no corroborating witness—and therefore dismissed the contest;
ddding that “the time for making final proof was extended for one year
from January 10, 1894, by Sec. 1, act of July 26, 1894 (28 Stat., 123).”
= From this decision of your office Weedin appeals, contending, in sub-
stance, “that an affidavit of contest is in the nature of an information,
and when accepted, noticé issued, and service made, jurisdiction is
acquired;” and that “the act of July 26, 1894 (28 Stat. ]23), does 1ot
apply to this contest.” ‘

The testimony taken at the hearing is insufficient to sustaln any of

the charges made, but by the records of the local office it is clear that
* Lancer had not made his final proof within seven years from the date
of his entry. Thus the only charge that would be effective for the pur-
pose of caneelling this entry is one based wholly on facts within the
knowledge of the government.

The act of Congress referred to in your office deublon reads,—

" That the time for malking final proof and payment for all lands located under the
homestead and desert-land laws ot the United States, proof and payment of which
has not yet been made, be, and the same is hereby, extended for the period of one
year from the time proof and payment would become due under existing laws.

This is a remedial statute enacted for the purpose of allowing those
who had failed to make proof and payment within the period limited
by law one year from the expiration of the time when proof and
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payment would become due, in which to do so. The act is by its
terms restrictive, and would therefore cover the case of Lancer. - '
" If it be claimed that Lancer had made proof prior to the passage of
the act, and thus taken his case ont of the operation of the statute, it
may be $aid that the statute contemplates “proof and payment” and
it is not shown that payment was made or tendered. The proof itself
was not acted upon by the local officers, so far as disclosed, hence it
cannot be said that it was made as contemplated by this act.
- The tender of proof and payment is an act that may be invoked by
the claimant for his protection, but cannot be nused by the contestant
to defeat the operation of the statute; nor will an intervening contest
resting alone on the charge of failure to make proof and payment
within the statutory period, have such effect.

Your office judgment is therefore affirmed.

REPAYMENT-MINERAL ENTRY-ASSIGNEE.

JosEPH H. HARPER.

The return of purchase money, in ease of an entry erroneously allowed and canceled,’
may be made on the application of one who shows a partial interest, according
to the proportion of his interest.

Acting Secretary Reynolds to the Commissioner of the General Lund Office,
August 23, 1896. © (BE.B., JR.Y

On February 28, 1891, Helena, Montana, mineral entry No. 1485,
made December 31, 1886, for the Fontenoy Placer claim, embracing the
NW. % of the SW. 1 of section 25, and the 3. & of the NE,  of the SE.
4 and the N. 4 of the SE. £ of the SE. 1 of section 26, T. 3N.,, R.8 W., -
containing eighty acres, was canceled by your office on the ground
that the tract was not mineral land and therefore not subject to entry
under the mining laws.

On November 10, 1894, Joseph H. Harper filed an application for the-
return of the money paid the government for said land, amounting to
$200.
~+ On September 25, 1895, your office refused repaymernt to Harper,

holding that no repayment could be made until all the interests in said
claim at date of entry were represented in the application, and that
Harper was not shown to have acquired the interest of P. F. Kelly, one
of the entrymen, by conveyance in writing, such conveyance being:
essential under the laws of Montana to the acquisition of the interest
of the latter. IFrom this decision Harper appeals, contending that it
was not necessary to show a transfer in writing from XKelly, and that
even if Kelly’s interest was not represented Harper’s application should
have been allowed to the extent of his interest in the claim, which was
three fourths. '



250 DECISIONS RELATING TO THE PUBLIC LANDS.

- The application for repayment in this case is made under the provi-
sions of the act of June 16, 1880 (21 Stat., 287), authorizing repayment
of the purchase money in case of an entry of public lands erroneously
allowed and therefore canceled, to the person who made the entry,
His heirs or assigns, under rules and instruetions therein provided for.
Paragraph nine of instructions dated August 6, 1880, under said act
declares that: '

Those persons are assignees; within the meaning of the statutes authorizing the
repayment. of purchase money, who purchase the land after the entries thereof are
completed and take assignments of the title under such entries prior to complete
<cancellation thereof, when the entries fail of confirmation for reasons contemplated
Eoy the law.

See also cases of Adolph Emert and Albert (;r Graven 14 L. D., 101.
and 140, respectively, and case of Alpha L. Sparks, 20 L. D., 75

Paragraph ten of said instruetions containg, among other things, the
following:

Where applications are made by assignees, the applicants must show their right
to repayment by furnishing properly anthenticated abstracts of title, or the original

- deeds or instruments of assignment, or certified copies thereof, and also show by
affidavits or otherwise that they have not been indemnified by their grantors or

assignors for the failure of title, and that title has not been perfected in them by
their grantors through other sources.: :

It appears from an abstract of title to said placer claim on file that
John Coleman, Patrick F, Kelly, William. E. Davidson and Cornelius
J. McSherry, who made said entry, then held the entire interest in the
claim, that said Harper aequired an undivided one-fourth interest
therein from said MeSherry January 7,°1887, and an equal interest
from Coleman April 27, 1888, and that these were the only interests in
Harper shown of rewrd at uhe date of cancellation of the entry, Feb-
ruary 28, 1891, It is not in any way shown, nor is it alleged, that
Harper acquired any other interest in any manner, in said claim prior
to the cancellation of the entry. It does not therefore appear that
Harper had acquired said Kelly’s interest at the last mentioned date,
nor that he was then an assignee, under the instructions given above,
of more than a one-half interest in the claim. It is unnecessary, in
view of the foregoing, to consider the requisites of a transfer of pos-
gessory right in a mining claim under the laws of Montana. Your
office properly refused repayment of the whole ameount of the purchase
money to said Harper.

The Department does not concur, however, in the conclusion that all
the interest in said claim must be represented in the application for
repayment before return of any part of the purchase money can be
made. In the case of Sparks (supra)it was held that return of pur-
chase money in case of an entry erroneously allowed and canceled

might be made upon the application of one who showed but a partial
interest, according to the proportion of his interest. No reason is

apparent why the rule followed in that case may not govern in this..
Your office deeision is modified accordingly.
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ALABAMA LANDS—ACT OF MARCH 3, 1883.

JoHN R L. BONNER.

The provisions of the act of March 3, 1883, with respect to the‘publvic offering of
lands returned as containing coal or iron, must be followed, Whether the land is
" propetly or improperly so classified.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
August 28, 1896. , (4. L. McC.)

- John R. L. Bonner bas appealed from the decision of your office of
October 7, 1895, rejecting his application to enter under the homestead_
law the W. & of SW. %, the SE: § of SW. 4, and the SW. } of SE. £, o
Sec. 28, T. 12 8., R. 10 W., Huntsville lzmd district, Alabama,.

" The ground of said rejection was that the land is-specified on the
original mineral list; on file in- your office, as being valuable for coal;
and tliat under the act of March 3, 1883 (22 Stat.,487), lands which had’
been reported to the General Land Office as containing coal and iron’
should be offered at public sale before being disposed of. :

- The appellant contends that .if the land in question is classified as’
mineral, it was erroneously so classified; that the fact is shown,by the
applicant’s corroborated affidavit, that the land is not valuable for coal,
but that it is strietly agricnltural land, and unfit for any other purpose.

The requirementt of the statute must be followed whether the land is
properly orimproperly reported as mmer il (George H. Sherer, 15 L. D.,-
563). :

The action of your office in reJectmg Bonner’s homestead apphcatlon
is therefore affirmed.

OKLAIIOMAV HOMESTEAD-—QUALIFICATION Of‘ ENTRYMAN--COSTS. .
BUOKNAM . BYRAM ET AL.:

Under the statutes of Kansas the ownership of land is not divestéd by the execution
of a mortgage thereon, hence a mortgagor of realty in that State is not entitled
‘to plead that by reason of such morfgage he is not ‘“seized in fee” of the land
involved, and therefore is not disqualified as a homesteader under section 20,
act of May 2, 1890,

A quitelaim deed of a small tract of land to township authorities for ‘‘road pur-
poses,” executed by one who previously owned one hundred and sixty acres,
effectunally divests the grantor of title to the land so conveyed, and he is conse-
quently thereafter not the owner of one hundred and sixty acres within the
meaning of section 20, act of May 2, 1890.

A contestant who seeks to sécure the right of entry solely on the ground of priority
of settlement 1s not requxred to pay the costs incurred by other parties to the
suit. :

Acting Secretary Reynolds to t_he‘Oommdssioner of the General Land Office,
(W. A. L) | August 28, 1896. (C. W, P.)

Benjamin F. Bucknam and Wyley R. Byram have appealed from
your office decision of May 28, 1895, holding for -cancellation Byram’s
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homestead entry, No. 7769, of the SE. % of section 17, township 17 N,,
range 1 B, Guthrie land district, Oklahoma, Territory, made on Sep-
tember 23, 1891, dismissing Bucknam’s contest and awarding the right
of entry to Wlllnm Gilehrist,

The record shows that on September 23, 1891 Bucknam filed : an
application to enter the above described land which the local officers
rejected for conflict with homestead entry No., 7769.

On September 25, 1891, Gilehrist filed an application for the same
land, which they also rejected because it conflicted with Byram’s entry,
On the same day Gilchrist filed an affidavit of contest, alleging that he
settled on the land seven minutes after twelve o’clock noon of Septem--
ber 22, 1891, and has resided thereon ever since, and improved and:
cultivated the land, »

On October 14, 1891, Bucknamn filed an affidavit of contest, alleging
that he settled on the land September 22, 1891, prior to the settlement
made thereon by any other person, and that he has resided thereon
ever since and has cultivated and improved the land. He also alleged -
that Byram was disqualified from entering, because he entered upon
and occupied the land opened to settlement by the President’s procla-
mation of September 18, 1891, during the prohibited period. The con-
tests were consolidated, and went to hearing April 28, 1892,

On February 1, 1894, the local officers found that Byram had resided
upon the land in contest from the middle of April, 1891, to the latter
part of June, 1891, and that his occupation of the land during 1891 was
under lease given by an Iundian, who represented to Byram that he
intended to take the land as an allotment; that about the latter part
of June, 1891, the said Indian informed Byram that he would not take-
the land as an allotment, and that Byram then removed from the land
to Olad Oklahoma, and that sinee June, 1891, and prior to September 22,
1891, Byram had frequently passed over the land and in the vicinity of
it.  Upon this finding they held that Byram was disqualified to enter
the land, and recommended the cancellation of his entry. They further
found that Bucknam, when he made settlement, and at the time of the
hearing, was the owner of one hundred and sixty acres of land in
Chase county, Kansas, and that he was therefore disqualified to enter
the land, and recommended that Gilchrist be allowed to make entry
of the land.

Both Byram and Bucknam appealed.

Your office affirmed the judgment of the local officers.

The land in controversy is part of that opened to settlement and
entry by the act of February 13, 1891 (26 Stat., 759), and the President’s.
proclamation of September 18, 1891.

It is not necessary to consider the testimony in regard to the allega-
tion that Byram is disqualified by reason of his having entered the
Territory during the prohibited period, as I am of opinion that Bucknam
made settlement prior to both Byram and Gilchrist. As to Byram—
what is the testimony? Bucknam swore that he reached the land about
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two minutes after twelve o’clock M. When asked if he saw any one
.on the land, he answered: “No.,” “When did you first see any one?”
Answer: “I would think I'had been there about two minutes, may. be,
a little more or a little less.” ¢“Who did you see?” Answer: “The
first I saw, two colored men come up aeross the school claim northeast.”
“Who next?” “Mr. Wyley R. Byram and his father were two_next
men that I saw.” «When was that time?” ¢ Mr. Byram, the old gen-
tleman, took out his watch, and, as near as I can recollect, said it was
six or seven minutes, I wouldn’t be positive which it was, past twelve.”
- Byram was asked, “At what time and place did you first see Mr.
Bueknam,” and replied: “I first saw him on the land in dispute about
forty rods east and about forty rods north of the south line;” then cor-
rected his answer by saying, ¢ About forty rods west of the east line
and forty rods north of the south line, standing by a pole. I think
about three minutes past twelve o’clock was when 1 first saw him, close
to that.” But he does not pretend that he reached the land before
Bucknam. = And in his appeal he relies solely upon the charge against
Bucknam ‘“that he was disqualified by reason of being the owner of
one hundred and sixty acres of land in the State of Kansas.,” (See
fourth specification of errors in Byram’s appeal.)

_Upon the claim of Bucknam:

In your office decision it is stated that:

Durihg the progress of the trial, on May 7, 1892, a stipulation was entered into
between Gilchrist and Bucknam, by which it was agreed that Bucknam settled on
the land two minutes after twelve o’clock, noon, of September 22, 1891, and before
any settlement made by Gilehrist, and that if Bucknam was qualified to enter, his
rights were superior to nhose of Gilehrist.

This is an error.

The record does not show any agreement between Gllchmst and
Bucknam. In pages 107-108 of the testimony, there is'an agreement -
between Gilchrist and Byram, to which Bucknam was not a party.

Bucknam is charged with “soonerism.” But the charge is not sup-
ported by the evidence.  The evidence, in his behalf, shows that, at
twelve o’clock M., on the 22d day of September, 1891, he started from
the northeast side of the Cimarron river, crossed the river on foot, and
went the balance of the way on horseback, traveling 'in a southwest
direction from the river for some twenty or twenty-five rods, through
some scattering trees, and crossing Soldier creek to an open prairie;
thence to the southeast quarter of Sec. 17, Tp. 17 N., R.1 E., about
forty rods, or a little over from the south line, and about thirty-five or
forty rods from the east line of the quarter. He then stuck up a stake
in the ground about nine feet long, the forks of the stake ran up in-
a “ V7 shape; tied a small handkerchief to the end of the prongs of
the stake; that he arrived on the land in dispute from one and a half-
to two minutes after twelve o’clock; plowed about four rods long and

.. one rod wide that evening; that on the 28th, 29th and 30th of Septem-
ber he was hauling and preparing the lumber for a house; that he put
frame up for the house on the 5th of October, and afterwards completed
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it gradually. The house is a frame house, twelve by sixteen, about
eight feet high, walls painted on outside with two coats of paint. He
put in cultivation some thirty-two or thirty-three acres, The improve-
ments are worth about $200.00, Part of his family arrived on the
place on the 12th day of October, part on Christmas day, and his wife
and another child arrived on the 7th day of J anuary, 1892, '

On the other hand, Byram and Gilchrist attempted to prove by sev-
‘eral witnesses that Bucknam started in the race a few minutes before
twelve o’clock M. But the weight of evidence is decidedly in favor of
Bucknam. It is'not pretended that Gilchrist reached the land before
Bucknam.

- Upon a consideration of the whole testimony, the.conclusion is irre-
sistible that Bucknam was the prior settler on the land. :

The question then occurs, is Bucknam disqualified by reason of the
provision contained in the twentieth section of the act of May 2, 1890
(26 Stat., 81), that

no person who shall at the time be seized in fee simple of a hundred and sixty deres
of 1land in any State or Territory shall hereafter be entitled to enter land in sald
Territory of Oklahoma.

It is admitted by Bucknam that at the time he settled on the land in
controversy, he was the owner and in possession of one hundred and
sixty acres of land in the State of Kansas, less. sixty or eighty rods,
which he by a quitclaiin deed, dated the 12th day of February, 1884,
conveyed to the township board of Cedar township, of Chase county,
Kansas, “for road purposes.” In his testimony he says that, when he
purchased the said one hundred and sixty acres of land, he agreed to
pay $1,200 for it, and paid $100 down in cash, but gave a mortgage on
the land for the remaining $1,100, and that he has been informed that
a judgment has been rendered to foreclose the mortgage and sell the
land to pay the $1,100 and accrued interest, amounting to a sum much
larger than the value of the land, and he therefore claimed no more
interest in the land.

It is contended, in behalf of Bucknam, that he was not “seized in
fee” of this Kansas land, because he had given a mortgage to the
vendor to secure the payment of the part of the purchase money
which was unpaid. Whatever force this contention might have, under
the common law, it can have none under the laws of the State of
Kansas, in which State the property is situated, and by whose laws
Bucknam’s rights in the property must be determined. In the case of
Chick ¢t al. v, Willetts, 2 Kansas, 384, it is said (p. 391):

‘Some of the States still adhere to the common law view, more or less moditied by
the real nature of the transaction; but in most of them, practically, all that remains
of the old theories is their nomenclature. In this State, a clear sweep has been
made by statute. The common law attributes of mortgages have heen wholly set
aside; the ancient theories have been demolished; and if we could consign to obliv-
ion the terms and phrases—without meaning except in reference to those theories—
with which our ;-eﬂections are stil} embarrassed, the legal profession on the bench
and at the bar would more readily understand and fully realize the new condition

- of things. The statute gives the mortgagor the right to the possession, even after
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the money is due, and confines the remedy of the mortgagee to an ordinary actiom
and sale of the mortgaged premises; thus negativing any idea of title in the mort-
gagee. It is a mere security, although in the form of a conditional conveyance;
creating a lien upon the property, but vesting no estate whatever, either before or
after condition broken. It gives no right of possession, and does not limit the
mortgagor’s right to control 1t——except that the security <hall not be impaired. He
may sell it, and the title will pass by his conveyance—subject, of course, to the liei
of the mortgagee.

An_d in the more recent case of Robbins ». Sackett, 23 Kansas, 301,
it was held that, in the State of Kansas, a mortgage of real estate does
not confer title; and hence a mortgagee of real estate cannot claim,
by virtue of hlS mortgage, to own a house situated on the mortgaged
. property.

The only question, theu, is, what is the effect of the quitelaim deed
to the township board of Cedar township, of Chase county, Kansas, of
a part of an acre of the land, “the same to be used for road purposes,”
‘which is in evidence.

‘A quitelaim deed, by the laws -of Kansas, is as much a convey&nce
as any other kind of deed, and conveys whatever title the grantor has,
unless otherwise bpemﬁed in the deed itself, Utley v. Fee, 33 Kansas,
681; Johnson ». Williams, 37 Kansas, 179.

There are no words in this deed, except the words: “the same to be
used for road purposes,” from which it might be inferred that the
~ grantor did not intend to convey thé land in fee.  In the case of Kil-

mer . Wilson, 49 Baxbour (N. Y.), 86, the land was conveyed to the
grantee ¢“for a private road,” and it was contended that these words
should be construed to limit the grant to a mere easement in the land.
But the court held that to give the words the controlling effect claimed
for them would be in conflict with the plain words of the grant, and
the obvious intent of the parties thereto. ‘

A careful consideration of the questions involved results in the con-
clusion that Bucknam, at the time he settled on the land in dispute,
was not seized in fee simple of one hundred and sixty acres of land,
and was not dlsquahﬁed as a homestead entryman in the Oklahoma,
Territory.

On May 9, 1892, Bucknam filed a motion to tax all the costs of taking
testimony in the case against him to Gilehrist. The local officers over-
ruled this motion, and on April 15,1893, Bucknam filed & motion to
re-tax the costs, which motion they also overruled. Your office affirmed
the rulings of the local officers. Buclknam in his appeal complains that. -
your office erred in taxing the costs to him, and in overruling his motion
to re-tax. .

Bucknam’s contention is that the allegation made by Gilchrist is
prior settlement, and on that allegation he went to trial, and that if
" Gilehrist relied on the charge of Bucknam’s disqualification to enter,
‘he thereby claimed the preference right, and that under the statute

he (Gilchrist) was legally bound to pay all the costs of takmg the
“testimony. , . . »
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But it does not appear that Gilehrist claimed a preference right by
reason of Bucknam’s alleged disqualification as a ‘sooner.”” In his
contest affidavit he simply alleged priority of settlement, and claimed
the land on that ground. I am, therefore, of opinion that there is no
error in your office decision refusing to overrule the decision of the
local officers on Bucknam’s motions to tax the costs as against hlm to
Gilehrist.

Bucknam will be allowed to enter the land, and Grllchmst’s applica-
tion rejected.

The decision of your office is modified as above indicated.

ASPEN CONSOLIDATED MIviNG Co. . WILLIAMS.

Motion for review of departmental decision of July 7, 1896, 23 L. D.,
34, denied by Secretary Smlth August 28 1896.

HOMESTEAD CONTEST—-DEATH OF CONTESTANT—ENTRY.
MEAGHER v. CALDWELL,

A charge that a confest was begun under a speculative contract with a third party,
if proven, will not affect the subsequent entry of the tract involved, after its
restoration to the public domain, by the widow of the contestant in her own
right, the contestant having died prior to the conclusion of the contest.

Assistant Secretary Reynolds to the Commissioner of -the General Land
(W. A. L) Office, August 28, 1896. (J. L)

This case involves lots 2, 4, and 5, and the SE. 1 of the SW. % of
seetion 3, T. 11 N., R. 3 W., Oklahoma land district, Oklahoma. On
December 24, 1894, Mrs. Belle Caldwell made homestead entry No.9429
of said land, On March 25, 1895, J. W. Meagher filed his affidavit of
contest against said entry, and afterwards, on October 30, 1895, an
amended and supplemental affidavit of contest, both based upon infor-
mation and belief. He also filed a corroboratory affidavit of one Samuel
COrocker based upon personal knowledge. From these three papers it
appears that the ground of contest as alleged was:

That in the month of July, 1889, Robert Caldwell, whose residence at that time
was Columbus Junection, Iowa, came to visit said Samuel Crocker at Oklahoma
City. That Crocker suggested to Caldwell that he knew a person who he feared
would lose her claim, and offered to bring him acquainted with the claim, and the
evidence necessary to maintain a contest against the same, provided he (Caldwell)
would pledge his word to Crocker, that if a successful contesbant, he (Caldwell)
would give the said party one half of the claim, That Caldwell gave said pledge
to Crocker. That thereupon Crocker furnished Caldwell with the name of Rachel
A. Haines and a description of her entry; and with the evidence necessary to main-
tain a contest against her. -And that under that agreement with Crocker, Caldwell
instituted and successfully prosecuted a contest against Rachel A. Haines’s entry of
- the tracts herein involved.

On. October 30, 1895, the register and receiver, on motion of Mrs.
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“Caldwell, and after hearing arguments by counsel, on both sides, dis-
missed Meagher’s contest, upon the ground that the facts alleged, if
true, were not sufficient in law.

" Meagher appealed; and on April 17, 1896, your office afﬁrmed the
decision of the local officers, finding that ‘“the. charges found in the
complaint are not sufficient to. warrant an investigation.” .

Meaghel has appealed to this Department.

It appears that the contest initiated by Robert Oaldwell agalnst
Rachel A. Haines was finally closed in favor of the contestant on -
November 14, 1894, in accordance with the decision of this Department

-rendered therein on appeal. Robert Caldwell was then dead. He died
on December 24, 1892, leaving surviving him a widow, Mrs. Belle Cald-
well aforesaid, and two infant children, Robert C. and Oatherine E.
Caldwell. . Mrs. Caldwell qualified as admlnlstratrlx of her husband’s
estate on January 17, 1893.

On December 24, 1894 after Rachel A. Haines’s entry had been can-
celed, and the land in contest had been restored to the public domain,
Mrs. Belle Caldwell made homestead entry of said land as above
stated. ' ‘

The facts alleged. in Meagher’s affidavits of contest, if true, cannot
affect the qualifications of Mrs. Belle Caldwell as a homestead entry-
man in ber own right. She is a citizen of the United States, twenty-
one years old, an unmarried woman, and the head of a family consisting
of herself and two children. - It is irrelevant to consider what would or
would not have been the effect of Robert Caldwell’s pledge to Samuel-
Croclker, as against Robert Caldwell, if he had survived the suecessful
termination of his contest and had attempted to exercise his preference
right of entry. His preference right of entry died with him. Iftwasa
personal privilege not assignable, not devisable, not transmissible by
inheritance. Mrs. Belle Caldwell was, fortunately for her, the first
legal applicant for the land in contest after its restoration. Her rights

- rest upon her personal qualification under the homestead laws; and the

sin of her husband (if any) cannot be visited upon her.

Your office decision is hereby affirmed.

MINING CLATM—ADVERSE PROCEEDINGS—ACT OF MARCH 3, 1SSI.
NEWMAN ». BARNES.

Under the act of March 3, 1881, the judgment of a court in adverse proceedings te
the effect that neither party hasshown title to the land involved, precludes sub-
sequent favorable action by the Land Department on the elaim of the applicant

Acting Secretary Re Jnolds to the Cominissioner of the General Land Oﬁice,
August 28, 1896. , (B.J.C.)

The record shows that Henrietta E. Barnes and a.co-claimant made
application- for a patent for the Altura quartz miine, San Francisco
1814—vor, 23——17-°
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fand distriet, California. During the period of publication Samuel
Newman filed an adverse and protest against said entry, and in due
fime brought suit in the superior court of the county in which the land
is situated, as provided for in section 2326 Revised Statutes. The
jjudgment of the court on the issues presented was,—

We are unable to say that either of the parties to this action are entitled to the
yremises in controversy, The action will be dismissed.

Notwithstanding this judgment the defendant filed her app11cat10n
to purchase and the same was allowed by the local officers. Subse-
quently Samuel Newman filed a protest against said entry, setting forth
fhe proceedings had in the court, and asking that the entry be recalled
and canceled, and the proceeding in the matter of the application for
patent be dismissed.

It appears that your office on receipt of this protest, by letter of
June 12, 1894, directed that the protestant be allowed a hearing “to
determine whether the law has been complied with in this case.” A
thearing was accordingly bad and the protestant introduced two wit-
wnesses for the purpose of showing that the annual work was not done
in said claim for the year 1893. The claimant did not offer any testi-
mony. The local officers found that the claimant had made full com-
‘pliance with the law and was eutitled to the patent, and recommended
the dismissal of the protest.
~ On appeal, your office by letter of September 3, 1895, reversed the
action below and held the mineral entry for ea,neellatlon. ‘Whereupon
defendant prosecutes this appeal, assigning nuomerous grounds .of
error, which, however, it is not deemed necessary to consider at length,
for the reason that there is.but one proposition involved in this con-
#roversy and that is conclusive of the issue.

The act of March 3, 1881 (21 Stat., 505), provides:

That if, in any action brought pursuant to section twenty-three hundred and
twenty-six of the Revised Statutes, title to the ground in controversy shall not be
established by either party, the juryshall so find, and judgment shall be entered
according to the verdict. In such case costs shall not be allowed to either party,
and the claimant shall not proceed in the land-office or bé entitled to a patent for
whe ground in controversy until he shall have perfected his title.

The trial of the cause in the local court was without the intervention
- of ajury., The finding of the court was,
that neither the plaintiff, Samuel Newman, nor the defendants, Henrietta ¥. Barnes
and Hiram B. Barnes, had on the 24th day of August, 1801, or at any time prior
thereto, the possession of, or were they or either of them, entitled to the possession
«f the land or mining claim described in finding V.

The judgment rendered on the finding has been given above.

In view of the plain and unmistakable language of the statute,
fogether with the finding of the court, and the facts, it would seem to
be idle to argue that the claimant had any right to make entry after

-.the rendition of this judgment. The statute provides for the submis-
sion of: controversies between rival mining claimants to a court of
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ompetent jurisdiction for the purpose of settling any dispute in regcu‘d
to their possessory rights.

It is also wisely provided that where neither party is entitled to judg.
- ment, the court shall so find. It would seem that the last paragraph
of the aect of March 3, 1881, supra, was sufficient .in itself to preclude
the local office from entertaining the application to enter the land after
judgment had been rendered by the court. So far as the record before
me shows the proceeding was regular in every way, and there is no
- complaint made to the jurisdiction or otherwise, so far as the court pro-
ceeding is concerned. " In view of this, it is difficult to conceive upon
what hypothesis the claimant was allowed to make entry. In view
of the judgment rendered, it became entirely immaterial whether the
assessment work was done for the year 1893 under the former entry, or
for any other year, as they had no right to the property.

Your office judgment is therefore affirmed.

TIMBER-CULTURE CONTEST—NOTICE OF CANCELLATION—APPLICATION
TO ENTER.

MELLOY ». FAIRFIELD (ON REVIEW).

An intervening entry will not defeat the preferred right of a successful contestant
who fails to receive notice of cancellation, if such failure is not due to want of
diligence on his part. \

An application to make timber-culture entry, filed with a timber-culture contest,
prior to the repeal of the timber-culture law, if not returned to the local office
on the successful termination of the contest, is a pending application that oper-
ates to exclude the land from the adverse appropriation of an intervening appli-
cant. ‘

Assistant Secretary Reynolds to the Commissioner of the General Land
(W.A. L) Office, August 28, 1896. (G. C. R,

Albert R. Melloy has filed a motion for review-of departmental deci-
sion of October 31, 1895 (21 L. D., 347), rejecting his application to
make timber-culture entry of the SW. 4 of Sec. 1, T, 21 N, R. 54 W,
Alliance, Nebraska. .

Said departmental decision reversed the action of your. office of
January 10, 1894, which held for cancellation timber-culture entry
made for saud tract May 14, 1888, by Andrew M. Fairfield.

It appears that the land was entered on June 2, 1885, by one Fred-
erick Plogue under the. timber-culture laws, and that on August 17,
1886, Melloy filed a contest affidavit against said entry; with this con-
test affidavit he also filed his application to make timber- culture entry
- of the land.

A hearing was had at North Platte, October 22, 1896 Plogue made
" default. The local officers recommended that this ently be canceled,
and your office, by letter (“H”) of March 21, 1888, affirmed the actlon :
of the register and receiver and canceled the entry.
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The contest affidavit was sworn to before one Lafferty, a notary pub-
lic, on June 29, 1896. Lafferty appears to have written the affidavit,
and in doing so wrote the contestant’s name as “Albert Maloy.” Con-
testant was then advised that he could sign his name to the affidavit:
spelled in‘the same way, aud could correctly spell it when he came to
‘enter. He accordingly sigued his name as thus directed.

- In the affidavit accompanying his application to enter, he wrote his
name “Albert Malloy;” in the affidavit to secure service on Plogue by
publication, executed also ab the same time, he wrote his name “Albert
Maloy.” Servme on Plogue by publication was secured in the name of
“Albert Maloy;” and he signed his name in the same way in-his affi-
davit, showing that he had maﬂed notlce to Plogue at last known
address, &e.

The decision of the register and- receiver, dated Novembe1 23, 1886,
recommending the entry for cancellation, was entitled ¢ Albert Ma]oy
v. Frederick Plogue.”

On February 27,1888, the contestant wrote from Minatare, Nebraska,
to Mr. G. B. Blakely, tuen recelver of the Sidney, Nebraska, land office,
as follows:

Dr. S1r: I have been cornpelled to leave the eountry for a few months, and fearing
the return on my contest might be made while absent, I have made out my papers
and will remit you the money for entry. Hoping this may prove satisfactory, I am,

Yours very resp’y,
ALpERrT R. MELLOY. .

Please find enclosed $14 ——. If this is not satisfactory, notify me at FFort Lara-
‘mie, Wyo., ¢’f, P. F', Ranch.

" Accompanyinig this letter he also forwarded his application to make
timber-culture entry of the land, with necessary affidavit, sworn to
before one John Dyer, a notary public. In all these papers he signed
his name ¢« Albert R. Melloy.”

The receiver promptly answered this letter, on March 3, 1888 and
addressed the same to Albert R. Melloy, l*ort Laramie, Wyommg,
saying: '

Enclosed find $14 check amount sent by you, and your T.C.app.and aff., Whlch
“are rejected for the reason that we have not received oancellatlon yet. You Wnl be
notified when same is canceled.

Resp’y, G. B. Braxery,
Rec. 8.

On May 14, 1888, Andww M. Fairfield was allowed to make timber-
culture- enmy of the land, and on June 19, 1888, Melloy’s -application
was rejected, because of conflict with Fairﬁe]d’s entry, and Melloy
appealed.

Your office letter (« ‘”) of October 30, 1838, ordered a hearing “to
determine the priority between the p&rtles ?

Upon this hearing the local officers decided that Melloy was legally
- notified of the cancellation of Plogue’s entry and had. failed to avail
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himself of the preference right of entry within the thirty days allowed
by law, dismissed tlie contest, and allowed Fairfleld’s entry to remain
intact.

- Melloy appealed, and your ofﬁce Tetter (““H”) of Septembel 19,1891,
reversed the action of the register and receiver, and held Falrﬁeld’s
entry for cancellation.

Fairfield filed a motion for review, which your office sustained on
February 12, 1892, and a hearing was ordered “to determine whether
Melloy reeeived legal notice of the cancellation of Plogueé’s entry.”

Hearing was ordered for May 16, 1892; but on March 7, 1892, Melloy
filed a motion for review of your ofﬁu, declslon of February 12, 1892,
ordering the hearing. Your office letter of April 30, 1892 demed Mel-
loy’s motion for review, and he appealed.

Your office, by letter of May 31, 1892, declined to folwald the appeal :
and on June 15, 1892, Melloy filed his petition for certiorari. The -
Department, on Ocﬁober 5, 1892, denied said petition, and- your office -
directed the hearing to proceed, as per order of February 12, 1892.

Hearing was accordingly had at the local office, testimony, oral and
by deposition, was submitted, and case closed May 29, 1893. .

-On August 10, 1893, the register and receiver recommended that
Melloy’s contest be dismissed and Fairfield’s entry held intact.

Omn appeal, your office, by decision dated Jannary 10, 1894, reversed -
that action, and held that Melloy is entitled to his preference right, .
‘and that Fairfield’s 8 entry is subject thereto.

"The Department, in . the decision sought to be reviewed (21 L.D.,
© 347), reversed your office decision, and held Fairfield’s entry intact.

Practically, two questions are raised by this motion:

1. Did Melloy receive notice of the cancellation of Plogue’s entry, or,
failing to receive snch notice, was the failure attributable to his own

carelessness or neglect in the premises? '

2. 'Was Melloy entitled to have his entry placed of record on the:
“cancellation of Plogue’s entry under his application made at the time
he filed his contest against Plogue’s entry? .

Melloy was certainly entitled to a preference right of entry on the
cancellation of Plogue’s entry. It will be noticed above that twenty-
two days before your office canceled Plogue’s entry, Melloy mailed to
the local office his second application to make entry of the land, enclosed
a check for $14, and directed the local officers to notify him at Fort
Laramie, Wyoming, ¢are of P. F. Ranch. He signed his name “Albert
R. Melloy,” thus corresponding with his application then transmitted.
The receiver notified him that his application was rejected, and in doing
80 addressed him as directed, in name and place.

Your office decision canceling Plogue’s entry was promptly recelved ‘
at the local office, and on April 2, 1888, the register wrote the notice
advising Me]loy that he'was “allowed?” thu‘by days’ preference right of .
entry. This letter, as shown on the envelope, was mailed at Sidney, .



262 DECISIONS RELATING TO THE PUBLIC LANDS.

Nebraska, April 3,1888, and addressed to ¢ Albert Maloy, Ft. Laramie,
Wyo.” The instructions which Melloy gave the local officers, and
which, as above seen, were received by the office, were thus not carried
out; the name was not written as he had directed, and the register
falled to place on the envelope “¢’f P. F. Ranch,” meamng Pratt and -
Ferris ranch,

It appears that this ranch was owned by Messrs. Pratt and Ferris;
that it is about thirty-five miles from Fort Laramie, Wyoming, and
several hands were employed by the company to attend to stock, ete.
Among the persons so employed was Melloy, and he was so engaged
during April and May, 1888,

Melloy swears that about April 10, 1888, he went from Pratt and
Ferris ranch to the post-office at Fort Laramie; that he was then
expecting a registered letter from the land office notifying him of his
preference right to enter the land; that the postmaster informed him
there was no letter for him, but there was a registered letter there for
“A, Maley;” “I told him it might be for me; he said, no, it belonged
to, it was for Maley that lived east of the post office, pointing his finger
in that direction;” that he was thus led to believe that the postmaster
knew the person to whom the letter belonged; that it was, perhaps, six
‘“weeks before he next inquired for mail at Fort Laramie; that his mail
was regularly sent down to him with the Pratt and Ferris mail; that
about the first of May, 1888, he wrote a letter of inquiry to the land
office.

The record contains such a letter of inquiry, dated May 21, 1888, and
addressed to the receiver. In this letter, signed “A. R. Melloy,” he
says: - '

I am compelled to write again for information regurding my contest on T. C. entry
No. 6750. . .. Iam led to believe thereis some c¢rooked work about the contest,

as there was another contest the same as mine and it was decided last winter; can’t -
see why it takes mine so much longer.

. It will be noticed that this letter was written seven days after Fair-
field entered the land.

As tending to corroborate Melloy’s statement that he went to Fort
Laramie post-office about April 10, 1888, one Yorick Nichols swears
that he lived near the Pratt and Ferris ranch in April and May, 1888,
and knew Melloy; that he got his leg broken and was sent to the hos-

~pital at Fort Laramie; that while in the hospital, and about April 11,
or 12, 1888, Melloy visited him; that he remained in the hospital four
and a half weeks, and on his return to Pratt and Ferris ranch, about
May 5, he found Melloy there. '

B. H. Hart, who was postmaster at Fort Laraiie in April, 1888, tes-
tified that on May 4, 1888, he received a letter registered at Sidney,
Nebraska, addressed to <A, Maley.” ¢OCan’t say at what time it was
called for, or whether it was called for at all;” that Melloy did call for
a letter, but affiant was unable to state when; that the records of the
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post-office show thab the exact spe]lmg on the reglstered letter, received:
about April 4, 1888, is “A. M-a-l-e-y.”

In a deposition sub@equen‘oly_ sworn to by Mr. Hart (February 23,
1893), he stated that Melloy resided at the Pratt and Ferris ranch; and
in April and May, 1888, received his mail at Fort Liaramie; he repeated
his testimony as to receiving the letter addressed to “A. Maley,” and
swore that no one called for the letter by that name; he modified his
former testimony by saying that, to the best of his knowledge and
recollection, Albert R. Melloy called for a registered letter at Fort
Laramie in April, 1888; that mail was received at the Pratt and Ferris
ranch from the post-office at Fort Larainie once and frequently twice a
weelk; that he returned the registered letter to the sender July 1,1888.
He further stated: “I believe if said letter had been addressed to
Albert R. Melloy, he would have received it.” :

That the postmaster incorrectly recorded the name as ‘deressed on
said letter is evidenced by the envelope itsélf. The letter was addressed
as follows: “Albert Maloy, Ft. Laramie, Wyo.” It was mailed :April
3, 1388, from Sidney, Nebraska.

The recmds of the Fort Laramie office thus couoborate Melloyfs
statement; the postmaster told him there was a registered letfter for

“HA, Maley,” when as a fact it was addressed to Albert Maloy. He had
- instructed the local office to address him by the name he employed im
his second application to enter, namely: Albert R. Melloy. This was
done by the local office when they notified him at Fort Laramie, ox
March 3, 1888, that his application was rejected; but one month later
- the rembter falled ‘to-obey said instructions in two particulars: first, as
to the name second, as to the specific mstructlons to send the letter
“f P.F. lna.nch ”

It is true, Melloy spelled his name differently in his contest withs
Plogue and in-his application to enter, but it sufficiently appears that
he 'was at all times anxious to receive the notice advising him of his
right to enter; and his correspondence with the local office shows he
was diligent. There can be little doubt that he went to Fort Laramie
on or about April 10, 1888, and made inquiry for the letter then await-
ing him, and that its delivery to him was refused by the postmaster.
Tt is reasonably certain, also, that if the notice had been addressed as.
per his own instructions, he would have received it. = His failure, there-
fore, to receive the letter can in no manner be attributed to his owm -
carelessness or neglect.

Thomas C. Patterson, of North Platte, Nebraskft was Melloy’s attor-

‘ney, and the records show that he was so noted on the records. He:
swears that he received notice of the cancellation of Plogue’s entry omw
May 29,1883 (fifteen days after Fairfield made entry), and on same
day wrote Melloy at Fort Laramie. :

The depositions of one Harry Mosler, William Walkér and Charles
"Amerman were read in evidence, for the purpose of discrediting the
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testimony of Melloy as to his calling for the letter at the time and place
sworn to by him. It is sufficient to say that the testimony of these
witnesses is directly impeached by the post-office records. To illus-
trate: Mosler swore that he was at Fort Laramie in the latter part of
May, 1888, when Melloy had a conversation with the postmaster about
the registered letter; that the postmaster toid him there had been a
registered letter there for him, but that the same had been returned;
that they looked at the post-office records. Mr. Hart swore that the -
registered letter was returned July 1, 1888, and Melloy swore he never
knew Mosler. The testimony of Walker and Amerman is equally unsat-
isfactory and fails entirely to impeach Melloy’s testimony.
. In ordinary contests, where the preference rightis awarded under the
act of May 14, 1880, it is presumed that notice thereof sent to the con-
- testant at his post-office address reached him; and, if in due time he
fails to apply for the land, the same is subject to the first legal appli-
cant, whose entry would be prima facie valid. DBut if after such entry
it should be made to appear, affirmatively, that the contestant, without:
any fault-of his own, failed to receive the notice sent to him, it would be
proper, after due notice, to cancel the intervening entry and allow con-
testant the privilege of éxercising his preference right under his contest.
Robertson v. Ball ¢f al,, 10 L, D., 41,

Second. It is alleged in the motion that the application to make tim-
ber-culture entry, filed by Melloy on the date the contest was initiated,
was never returned to the local officers for allowance, but is still pend-
ing, among the papers in this case, and was a bar to the entry of
Fairfield.

The timber-culture laws having been repealed by the act approved
March 3, 1891 (26 Stat., 1095), it is clear that Melloy could not now be
permitted to make a new timber-culture entry, but if his applications,
made June 2, and February 27, 1888, were in fact not returned to the
local office on the cancellation of Plogue’s entry, so as to enable him to
perfect the entry, his right still exists under his first application.

The circular of August 16, 1887, referred to in Smith ». Fitts (13
L. D., 670), provides for the rejection, without formal notice, of these
applications to enter, filed with contests, which are returnes to the local
office, and are not perfected into entries within thirty days from notice;
but, as said in Zacariah T. Bush (22 L. D., 182), the circular ¢ does
not cover or affect those applications which for any reason are not
returned.” : ' '

It follows, therefore, that if Melloy’s application was not returned to
the local office, it could not have been acted upon, and was‘in that con-
dition a bar to the allowance of Fairfield’s entry. There is no proof
that the application was in fact returned, or ever considered, before
Fairfield was allowed to enter. On the contrary, the application of
February 27, 1888, was rejected June 19, 1888, more than a month after
Fairfield’s entry, and then only for ¢ conflict.”



- DECISIONS RELATING TO THE PUBLIC LANDS. 265

For the reasons above given, the motion herein is allowed. Melloy
-will be notified that he will be allowed thirty days in which to perfect
his timber-culture entry of the land. Should he apply within the time
given, Fairfield’s entry will be canceled ; otherwise it will remain intaet.

Departmental deecision of October 31, 1895, in Melloy v». Fairfield, is
set aside and revoked.

RAILROAD GRANT—JOINT RESOLUTION OF MAY 31, 1870.
CorLis ». NORTHERN PacIiric R. R. Co. B

In determining what lands were passed to the altered main, or branch line, as pro-
vided for by the joint resolution of May 31, 1870, said resolution must be con-
sidered as in the nature of a new grant, and that only such lands as were public,
lands at the date of the passa,oe of said resolution were. intended to be granted
thereby.

- Acting Seeretary RBeynolds to the Commissioner of the General Land Office,
(W. A. L) August 28, 1896. (F. W. C.)

John H. Corlis has appealed from the decision of your office, dated
September 5, 1894, rejecting his homestead application covering the W,
% of the SE. £ and Lots 3 and 4 of Sec. 5, T. 23 N, R. 5 E., Seattle land
district, Washmgton for conflict Wlth the grant to the Northern Pacific
Ralhoad Company.

This tract was within the limits of the withdrawal upon the map of
general route:of the main line of said road, filed August 13, 1870, for
that portion of the road extending from Portland, Oregon, to Puget
Sound. . It fell north of the terminal established at-this part of the
road at Takoma, so that a furfher consideration of any claim the com-
pany may make of this land on account of the main line of its road is
vnnecessary. It is, however, also within the limits of the company’s
grant for the Cascade branch, as shown by the map ot definite location
filed March 26, 1884.

The records show that one Amos Hurst made homestead entry of
this land June 26, 1869, which entry was canceled TFebruary 11, 1871,
In his appeal Corlis urges that said entry, being of record at the date
of the passage of the joint resolution of May 31, 1870 (16 Stat., 378),
served to defeat the grant on account nf said branch line.

By the act of July 2, 1864, a grant was made to aid in the construe-

-tion of a continuous line of railroad :
beginning at a point.on Lake Superior in the State of Minnesota or Wisconsin,
thence westerly by the most elegible route, as shall be determined by said company,
within the territory of the United States, on a line north of the forty-fifth degree
of latitude to some point on Puget Sound, with a branch via. the valley of the
Columbia River to a point at or near Portland in the State of Oregon, leaving the
main frunk line at the most suitable place not more than three hundred miles from
its western terminus.
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By the resolntion of May 31, 1870 (supra), the designation of the lines
of road were changed. That which by the granting act was known as
the branch line (vi¢ the valley of the Columbia River to a point at or
near Portland in the State of Oregon) was changed to main line, and
that which had been designated as main line (across the Cascade
mountains to Puget Sound) was changed to branch line.

In the case of the United States v. Northern Pacific Railroad Com-
pany (152 U. 8., 284), in referring to the joint resolution of May 31,
1870, it was stated that:

By the resolution of 1870 it was declared that if at the time of the final location
of the company’s main line or branch there were not enough lands per mile within
the prescribed limits, the deficiency could be supplied from lands within ten miles
beyond those limits, other than mineral and other lands as excepted in the charter
of the company ‘to the amountof the lands that have been granted, sold, reserved,

“occupied by homestead settiers, pre-empted or-otherwise disposed of .subsequenb to
the passage of the act of July 2, 1864.” It is therefore clear that no public land
disposed of after the passage of the act of July, 1864, was intended to be embraced
in the grant of May 31, 1870.

It is true that in the case pending before the court the lands involved
were upon the portion of the road extending northward from Port-
land to Puget Sound, and that the grant for this portion of the road
depended solely upon the resolution of 1870, but when it is remembered
that no location had been made of the grant under the act of 1864
prior to the resolution of 1870, and that by said resolution the location
of the road, at least in the then Territory of Washington, was changed,
and the further fact that in providing for this additional right to
indemnity both the main and branch lines are referred to, I am of
opinion that under the language before quoted, taken with the resolu-
tion of 1870, any lands disposed of along thé branch line provided for
in said resolution, prior to the passage of said resolution, were excepted
from the grant for the said branch line. In other words, that in deter-
mining ‘what lands were passed to the altered main or branch line as
provided for by the resolution of 1870, said resolution must be consid-
ered as in the nature of a new grant and that only such lands as were
public lands at the date of the passage of said resolution were intended
to be granted thereby. »

‘As before stated, thé records show that the tract here involved was
entered under the homestead law June 26, 1869, which entry was of
record, uncanceled, at the date of the passage of the joint resolution
of May 31, 1870, and as against the grant made by said resolution was
an appropriation of the land. I must therefore reverse your office
decision and hold that the tract here in question was excepted from
the company’s grant on acecount of its branch line and is subjeet to the
application by Corlis. ‘
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MINING CLAIM—ANNUAL EX.‘PENDITURE——RELQCATION.
DorLLES v, HAMBERG CONSOLIDATED MinEs Co.

Compliance with law on the part of a mineral claimant, who is at such time holding
under color of title, will accrue to his benefit on the acquu‘ement of the legal.
title.

‘Where a mineral claimant owns adJ oining elaims the annual work may be done on
one of said claims, if such work is designed for the improvement or development
of the group. In such case, however, the burden of proof is upon the owner to
show that the work done, or improvement made, does as a matter of fact tend
-to the development of the property as a whole, and that such work is a part of
a general scheme of improvement.

The failure of » mineral claimant to perform the requmte amount of annual work
on his claim renders the same subject to relocation.

Acting_Secretwy Reynolds to the Commissioner of the General Land Office,
(WAL LY - August 28, 1896, (P.d.C.)

The Lowland Chief Consolidated Silver Mining Company on June
20, 1881, made application for patent for the Chemung lode mining
claim, survey No. 901, Leadville, Colorado, land district. By the field
notes of the survey the conflict with surveys No. 449, 542, 473, and 539,
were excluded, leaving the net area applied for 5.09 acres. By a map
in evidence it is shown that the names of these claims excluded are,
respectively, Curran, Little Alice, Grand Prize and Highland Mary.

On June 20, 1894, the Hamberg Consolidated Mines Company, the
successor of the applicant, made entry, No. 3869, of said Chemung

" claim, with tlie exclusions noted above.

On June 24, following, Mary A. Dolles filed a protest agmnst said
entry, on the grounds that the Hamberg Company and its grantors had
failed to do any annual work since the year 1881 on the Chemung, and
thereby forfeited all rights to the same; that on July 17, 1886, the
said claim was relocated as the Medium, and is now owned by the
protestant. ‘

Your office ordered a hearing, and as a result thereof, the local officers
found,
that an abandonment of the said Chemung lode has not been proven for the years
1883, 1884, 1885 and 1886; that the protestant has failed to sustain her protest, aid
we accordingly recomunend the dismissal of the same.

On April 18, 1895, your office affirmed the action below, and subse-
quently overruled a motion for review, whereupon protestant prosecutes.
this appeal, assigning error as follows:

I. . Error in holding that the officers of the Hamberg Consolidated Mines Company,

- through their lessees, performed actual mining work on the drifts from the shafts
on the Curran lode claim in 1885, of the value of more than $400, and that the.
work was intended to develop and improve both the Chemung and Curran claims.

II. Error in holding that the contestant has failed to show, by clear and convine-
ing evidence, that the Chemung lode claim, on July 17, 1386, had been abandoned
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and forfeited by the owners of the claim, and that the said Chemung lode claim was
not, at that time, subject to relocation by reason of such abandonment.

IIL. Error in holding that any work which might have been done upon the
Chemung lode, or upon or for the development of said Chemung lode claim hy
contestee or its lessees, could be considered as having Leen done by the owner of
the claim.

IV. Error in holding ‘that the Hamberg Consolidation Mines Company was in
possession of the Chemung and Curran mining elaims during the years 1884, 1885, and
1886, under color of title.

V. Error in not holding that during the years 1884, 1885 and 1886, contestee or its
grantors had failed to comply with the law in the matter of annual expenditures
during each and every one of the years mentioned.

VI. Error in not holding that the ground covered by the Chemung lode claim was
subject to relocation during the years 1884, 1885, and 1886, and was properly relocated
by the Mediam claimants.

VIL. Error in not holdmO the Chemung entry for cmucella,tnou on the record
evidence in the ease.

It is shown by the extended absm act of title that the Chemung
claim was sold by the sheriff of Lake county to one C. W, Tankersley,
who, in December, 1833, transferred it to one Ellery C. Ford. This
deed was recorded January 2, 1884. The heirs of Ford transferred it
to the Hamberg Company June 2, 1894,

The Hamberg Company, however, claim to have owned the Chemung
during all this time. The testimony shows that Tankersley and others
organized this company in July, 1883; that Tankersley made a propo-
sition to convey to the company, the Chemung, Curran and Grand
Prize claims in consideration of seventy-five thousand shares -of the
stock, which was issued. to him; that in 1883, Tankersley did make a
deed to George Huston as trustee, and .that the deed recited that
it was made in trust for the benefit of the Hamberg Company; that the
company had recently come into possession of this deed, but it has
never been recorded. . In addition to this, it is stated by witnesses that
the officers of the Hamberg Company had given leases on the property
in 1883, 1884 and 1885, and there is exhibited a copy of a lease givén in
April, 1886, by the company. The Hamberg Company claims to have
exercised all rights of ownership over the property and has had
possession of the same. The apparent indifference of the Hamberg
Company as to the condition of its title to the property would seem to
indicate that it paid but little attention to matters of detail. It is
stated that it had no knowledge of the transfer by Tankersley to Ford,
and that this transfer was in fraud of the company. If it were material
to the issue here, the company would be charged with notice that the
county records disclosed of this transfer and would be estopped from
pleading lack of knowledge of the same. As the record stands, it
is clear that neither Ford or any one for him ever made any attempt to
comply with the requirements of the law in regard to annual work, and
- 80 far as he is concerned, or his heirs, the ground was surely subject to
* relocation.

The possession of the company and 1ts. acts of ownership, however
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was under color of title, and now that it has whatever rights the Ford
heirs inherited, it would appear that if there was a compliance with
the law by the company, although without the legal title, that; under
the cireumstances surrounding this particular case, it should accrue -
to its benefit (White Extension West Lode, 22 L. D., 677).

Sec. 2524 (K. 8.) provides,—

On each claim located . . . anduntil a patent has been issuéd therefor, not less
than one hundred dollars’ worth or labor shall be performed or improvements made
during each year . . . and upon a failure to comply with these conditions, the claim
or mine upon which such failure occurred shall be open to relocation in the same
manner as if no location of the same had ever beén made, provided the original
locators, their heirs, assigns or legal representatives haveé not resumed Work upon
the claim after failure and before such location.

See. 26, Chapter LXXIV., General Statutes of Colorado_, provides
that within six months after the time set for annual labor on any lode
claim, ‘“the person in whose behalf such outlay was made, or some
person for him, shall make and record an affidavit” that at least one
-hundred dollars’ worth of work or improvements were performed or
made upon the claim, at- the expense of the owners, and for the pur
pose of holding said claim; *“and such signature shall be prima facie
evidence of thé performance of such labor.”

The testimony upon the question as to whether the annual work was
done on the Chemung for the years 1884, 1885 and 1886 is rather con-
flicting. The accompanying plat gives a correct representation of this
claim and those excluded from the application for patent, together with
the Highland Chief, which cuts an important figure in this controversy.
It will be seen by this plat that the only territory claimed now as the
Chemung is that part of it lying north of the north side line of the
Grand Prize and a little triangle, the lines of which are formed by
the east side line of the Chemnung, the north side line of the Curran and
the south side line of the Grand Prize. It isnot claimed by the Ham-
berg Company that any annual work was done for the years mentioned
on any part of the ground entered as the Chemung, as described above,
but that the work was done in the Chemung tunnel and the Curran
shaft, the former on the ground excluded, and the latter is entirely off
the Chemung on the Gurran ground, and on the northwest end line of
the Highland Chief.

There are two questions of fact presented here for determination;
first, was there any annual work as contemplated by the statute done
during the years mentioned, and, second, if there was, was it such a
part of a general scheme for development of the Curran, Grand Prize
and the Chemung, as to be credited to the last named.

It is a well-settled rule that where parties own adjoining clanns the
annunal work may be done on one of them, if such work is designed for
the improvement or developmént of the group. But the burden of
proof is on the owner to show that the work done or improvement
made does as a matter of fact tend to the development of the property
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as a whole, and that such ka is a par’c of the general scheme of
improvement.

The burden of proof is upon the protestant to show that the annual
work was not done, as the presumption is that the owner of a mining
claim has complied with- the requirements of the law. No certificates
of annual work, as provided by the Colorade statute, were offered in
evidence by the Hamberg Company. Neither did the company make
any showing whatever in this regard when it made its entry.

Dwyer, one of the locators of ‘the Medium lode, but owning no interest
in it at the time of the hearing, testified that all the work done on the
Chemung from 1879 to 1883, inclusive, was done under his personal
direction; that he quit work in March, 1883; that he was thoroughly
familiar with all the work done on the claims at that time and subse-
quently; that there was no work done on the Chemung in 1884, 1885,
or in 1886, prior to his relocation, July 24; that he examined all the
workings on the Chemung, just before making the relocation, and they
were in the same condition as to development as they were when he left
‘them in 1883.

The witness Gardner was engaged in hauling ore from the vicinity of
the claim in controversy during the years mentioned. The plat offered
‘in evidence by the claimant shows a road running the entire length of
the Curran over the Chemung tunnel and within a few feet of its mouth.
He testified that he hauled ore over this road, and was over it nearly
every day in 1884 and-1886. He does not know whether there was any
work done or not on the Chemung during those years, but testifies that
he saw no evidence of any having been done; that if there had been
anyone working there for any length of time he would have seen them.
He was over this road less frequently in 1885, but saw no signs of any
work having been done.

The witness Poos was working about one-quarter of a mlle away
during the years mentioned. -He kept watch of the Chemung during

1884, with the ‘intention of relocating it himself, if the annual work
"was not done. He saw no work done; examined the Chemung tunnel
in the fall of 1884, and again in 1885, and found it in the same condi-
tion as the year previous.. The same is true of 1886,

Hensley, one of the locators of the Medium, but not interested in it
now, testified that he was well-acquainted with the Chemung ground
from 1881; he ¢ was there quite a number of times in the fall (of 1881)
looking through the tunnel and prospecting it a little,” with the view
of taking a lease on it; was there again in 1885, and just before the
relocation in 1886. He says there was no work done on the Chemung,
since Dwyer quit in 1883. About a month before he reloeated the
ground he tried to get into the Chemung tunnel, ¢ and it was caved in
and filled in with ice and broken timbers so that he could not get in.”

On behalf of the elaimant, the witness Reed testified, in chief, that
“there was work done on the bhemung tunnel during January, February

and March, 1884, He says that this work was done by one Coombs,
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who had a lease on the property; that he did seventy-five feet in the
tunnel; that he ¢ was there a number of times;” that there was one
man and sometimes two working. He does not say that he was in the
workings at all during this period, but does say that he was not in the
tunnelin 1885. He says that he had a lease on the Curran, Chemung
and Highland Chief and worked in the Curran shaft; extended .a drift
toward the Chemung, which if extended would penetrate it; that the
Curran shaft would be a part of the system for the development of both
claims. On cross-examination, this witness  claims to have had two
leases on the Curran and Chemung,—one in 1883, and the other in
1884; one from Dr. Law, and the other from the Hamberg Company;
one of them was written the other verbal, but he cannot state which
one was written; that the one in the ¢ Chemung tunnel” was in Decem-
ber, 1884, and he quit work there in June, 1885. He says, “I know it
was in 1883 or 188L.” - Finally he admits that he is not sure he had a
lease on the Chemung tunnel in 1884. The one on the ¢“Curran shaft”
he thinks he took in November or December, 1884, and went to work
‘in 1885, I think it was.” He cannot tell what day or month it was.
He drifted a little south of west from the shaft seventy-five or one hun.
dred feet; was working the Highland Chief from the Curran shaft;
made connection with the Highland Chief from this shaft. Sayshe got.
the lease for the purpose of working the Highland Chief, and all the
ore he got was from its territory; that he spent from $400 to $600 ‘“on
the Curran shaft and all the drifts from it.”

Kenens was interested with Reed in the lease in 1884 and 1885. He
says he knows they worked through the Curran shaft, ¢and that is
about all I know about it.” He did not see any lease; his understand-
ing was that it was a lease on the Curran-shaft, and not on any other
., ground; they worked the Highland Chief through the drift. He did
not hear the Chemung mentioned as being in the lease. '

Dr. Law, who is vice-president of the Hamberg Company, says the
annual work was done on the Chemung by Coombs in 1884 in the
Chemung tunnel; that he made arrangements {o have the work done
“upon the claims” in 1885, ¢ and I investigated and satisfied myself
that it was done, and made an affidavit for the annual labor being per-
formed.” He says that the work was done also in 1886 by one Morrison
to the amount of $100 for each claim. I do not know what amount’
of work was done,” but he satisfied himself that it had been performed;
that the work in the Curran shaft as sunk and the drifts extended from
it was a part of a system for the development of all three of those-
claims. Says he does not think he saw anyone working on the Che-
mung lode in 1885; < I was up there, and I saw where there had been
work done; it looked to be recent;”—this was near the mouth of the
‘tunnel.  He gave a lease to Morrison in April, 1886; they went to work
on the Chemung tunnel ¢soon after they got the lease,” . . . don’t know
how long they worked. I do not know only what they told me;” was:
in the Chemung tunnel before the relocation in 1886. He says,—“I
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think every lease that has been made there, but there might be one or
two exceptions, required them, as part of the consideration as having
the lease, to do sufficient work to cover the .annual assessment on all
claims.” Reed testified that his lease did pot require him to do the
annual work. Dr. Law thinks he was mistaken in this statement.

~ Morrison testified that he had a lease on the ¢ Chemung claim?” in
1886; he wont becertain as to when he began work, but is “pretty sure
it was in April,” when he cleared out the mouth of Chemung tunnel
and did some work inside; thinks he worked “the best part of the
week.” Cannot tell whether it was a few days after he got the lease
that he began work, or a few weeks, and it is not sure that it was in the
month of April. He worked in one of the drifts in the Curran shaft;
does not know which direction it ran, but thinks it was southeast; it
connected with the Highland Chief workings; thinks he worked there
two or three days.in April, 1886.

A certified copy of the lease from the Hamberg Company to Morrison.
is exhibited. It is dated April 14, 1886, and it is for ¢ that portion of
the property of said company known as the ¢ Cheéemung tunnel,” to-
gether with a space of two hundred feet on each side of the same. Also
that part of said property known as the ¢ Curran shaft” “ with a space
of two hundred feet on each side of the same.” There is no condition
in this lease requiring annual work, as such, to be done on the claims,

In rebuttal, it is shown by Mr. Dwyer, that there could not have been
any work done in the Chemung tunnel, either in 1885 or 1886, because
it was caved in and it was impossible to get into it. The road had
broken down and filled it up. “They eut up the road, but the tunnel
was filled with debris, ice.and snow.” The witness and a Mr. Thomp-
son cleared out the tunnel in July, after the relocation. '

It is not at all clear from this evidence that there was any work done
on the Chemung tunuel during the years referred to. In his examina-
tion in chief, Reed says it was done by Coombs, who had a lease on the
property. On his cross-examination, he says he had two leases,—one -
in 1883 and the other in 1884; that the one on the Chemung tunnel was
given in December, 1884, and he quit work in June the following year.
He is in doubt, evidently, as to the year he had this lease on the Che-
mung tunnel, whether in 1883 or 1884. But inasmuech as in his direct
testimony he says positively that Coombs did work there in January,
February and March, 1884, under a lease, and that he (Reed) was only
‘there a few times, it is not unlikely that he may be mistaken in fixing
his lease in-1894. His evidence on this point is not sufficient to over-

" come the prima facic case made by the protestant. It is simply an
assertion.  No facts are given from which a conclusion can be arrived
at. He says. they went seventy-five feet, yet he did not examine it
to see. To do this in three months, one man and sometimes two were

.employed. There is much. doubt and uncertainty in the mind of this
-witness as to his connection with this property, both as to the leases he

- 1814—voL 23——18
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claims to have had and the work he did. On his cross-examination,
much time was spent by counsel, in trying to get him to fix the year in
which he claimed to have done work in the tunnel, but without avail.
He seems to be able to remember with a reasonable degree of accuracy
other events, in which he was interested at the period, but is utterly
unable to fix the time with any degree of certainty when he did this worlk.
He is equally uncertain as to whether this was under the written or -
verbal lease. It is to be remarked that no explanation is offered on
" behalf of the claimant, as to the failure to produee the written lease, or,
in the event of its loss, a certified copy, as was done with the Morrison
lease.

The only other testimony on the work for 1884, is that of Dr. Law,
and it is subject to the same ecriticism as Mr. Reed’s. He says he sat-
isfied himself that the annual work had been done, but he does not say
of what it consisted, or give any details by which it can be determined
that he was right in his conelusion, ’ :

It is not claimed that any work was done in this tunnel on the origi-
nal Chemung ground in 1885, or in 1886, except that testified to by
Morrison and Law. The testimony on this point is not, in my judg-
ment, copclusive. All Law knows about it is what some one told him.
Morrison does not pretend to fix the date when he began work there.
He will not say whether it was a few days or a few weeks after the
execution of the lease. On the other hand, both Dwyer and Hensley
testify positively that no work was done there that year, and give as
their reasons for so asserting that the tunnel was inaccessible by reason
of its having caved at the mouth, and was filled with debris, ice and
snow until Dwyer and another cleared it out after the relocation.

I cannot escape the conviction that there was mo work dome or
improvement made in the Chemung tunnel by the alleged owner for the
years 1884, 1885 and 1886. It oecurs to me that the testimony of the
witnesses for the protestant, given as it was in a frank and candid way;
their knowledge of the conditions that éxisted being the subject of
rigid cross-examination, that in no wise broke the force of their state-
‘ments, has not been overcome by the rather dogmatical assertions of
the claimant’s witnesses, accompanied as they were by doubt and
uncertainty upon every important or material question that was testi-
fied to. '

It is conceded that work was done in the Curran shaft in 1885 and
1886, but it is not shown by any convincing evidence that this would
in any wise tend to the development of the Chemung, or, in fact, even

~the Curran itself. It is indisputably shown that this shaft was used
only for the convenient working of the Highland Chief, upon which the
‘parties had a lease, and not for the development of the Chemung group,
or for the purpose of extracting ore therefrom. The only testimony in
‘the record that asserts that this work would in any wise tend to the
“development of the group, is the naked assertion of the witnesses for
the claimant, that itis a part of the general scheme for its development.
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~ But it is not stated what that general scheme is. It is difficult to con-
ceive how a drift, run from the bottom of this shaft in a southwesterly
direction, which took it into the Highland Chief territory, tends to
develop ground north and nortbwest of the shaft. At all events, it is
not shown by competent evidence that this would be the result, and the
Department cannot assume that it would do so upon the mere asser-
fion of interested witnesses.

The Department is not unmindful of the fact. that the.rule is that
<t g forfeiture cannot be established except upon clear and convineing proof of failure
-of the former owner to have work verformed or improvements made to the amount
" required by law (Hammer ». Garfield, M. D. M. Co., 130 U. 8., 201-301).

The evidence in the case at bar, however, is as nearly clear and con-
vineing as will ordinarily be presented on such a question. The pro-
testant’s witnesses, who are shown to have great familiarity with the
" .ground are positive in their statements that the work was not done.
This is met with mere general statements,—nothing specific or definite.
If there were any affidavits mmade of annual labor, which under the
State law are prima facie evidence of the fact, they are not offered in
evidence, It would seem as if self-interest would prompt miners to .
have these made while the fact is fresh in their minds, and recorded, so
as to be a perpetual memorial of their compliance with the requirements
of the law. The protestants familiar with the conditions relocated the
ground in 1886. The claimant allowed the matter to rest for about
eight years, without making any effort to settle the controversy. It
would seem as if it would have been to its interest to have tested the
matter while the facts were fresh in the memory of peisons familiar
with them.

It seems to me that the plepondemnce of the evidence fairly estab-
lishes the fact that there was no work done in the Chemung tunnel
during the years 1884, 1885 and 1886, and that that done in the Cur-
ran shaft did not tend in any wise to the development of the Chemung
claim. The ground was, therefore, subjeet to relocation.
~ Your office judgment is reversed, and the entry by the Hamberg
Company of the Chemung claim will be canceled.

RIGHT OF WAY—ACT OF MARCH 3, 1891—RESERVOIR SITE.
BLUE WATER LAND AND IRRIGATION C0.*

.The provisions of the act of March 3, 1891, conferring right of way privileges for
irrigation purposes over the public dornain and reservations of the United
States, do not contemplate the allowanee of such rights over lands reserved by
the government for reservoir sites,

Secretary Smith to the Commiissioner of the General Land Office, June

9, 1896. - (FLW, G

In your office letter of November 23, 1895, were presented the facts

relative to a certain apphcatlon pending in your office, ﬁled by the
* Omitted from Vol. XXII.
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Blue Water Land and Irrigation Company, for right-of-way under the
provisions of sections 18 to 21, act of March 3, 1891 (26 Stat., 1095).

From the presentation made it wonld appear that said application,
if approved, will amount to an appropriation of reservoir site No. 33,
New Mexico, recommended for segregation under the act of Angust 30,
1890 (26 Stat., 371-391), by the Director of the Geological Survey,on
February 27, 1891, and approved by the Secretary of the Interior
August, 1894, ' '

Your office letter states:

It has been the practice of this office to refuse to receive application for right-of-
way upon these sites, and several have been rejected under this ruling. But the
question having been raised whether such ruling was in accordance with the law, it
has been considered best to submit the question for your decision hefore rejecting
the present application.

By the act of Congress approved October 2, 1888 (25 Stat., 526),
$100, 000 was appropriated—

For the purpose of investigating the extent to which the arid region of the United
“States can be redeemed by irrigation, and the segregation of the irrigable lands in
such arid region, and for the selection of sites for reservoirs and other hydraulic
works necessary for the storage and utilization of water for irrigation and the pre-
vention of floods and overflows.

and it was provided that—

All the lands which may hereafter be designated or selected by such United States
surveys for sites for reservoirs, ditches or canals for irrigation purposes and all the
lands made suseeptible of irrigation by such reservoirs, ditches or canals are from
this time henceforth hereby reserved from sale as the property of the United States,
and shall not be subject after the passage of this act, to entry, settlement or occu-
pation until further provided by law.

Under this legislation great bodies of land weré reserved.
Your letter further states that—

On February 14, 1889, a resolution was adopted by the Senate providing for the
appointment of a select committee of seven Senators to consider the subject of irri-
_gation and the best mode of reclaiming the arid lands of the United States and to
report at the next meeting of Congress thereafter what legislation is necessary for -
such irrigation and reclamation. . A majority and a minority report were submitted
by this committee on May 8, 1890, and with each report was a proposed bill to earry
out the views respectively embodied in said reports. The bill submitted by the
majority of the committes contemplated the reclamation of the arid lands and the
construction of hydraunlic works necessary for such reclamation by the inhabitants
of irrigation districts to be formed in each State and Territory in the arid land
region, under the supervision of a bureaun of irrigation, which was to be established.
The report of the minority stated that the effect of the bill proposed by them ¢ was
- o reserve the sifes for irrigating works until Congress should finally deecide upon
some method of disposing of them to the people.” Both bills contemplated that
_works constructed in the irrigation districts should oeccupy the sites designated by
the irrigation survey for the purpose of protectlng the Water rights in the several
irrigation distriets.
In his statement before this commlttee the Director of the (eological Survey, who
was evidently the author of the bill proposed by the minority of the committee, said:
““The reservoir and canal sites should remain in public possession in trust for the
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people who will need them. = The statutes already provide for their discovery, segre- |
gation and. reservation, but some provision must be made for-their utilization, It
is manifestly not the purpose to reserve them from use, but to reserve them for use,
and to prevent them from falling -into the hands of individuals or corporations for
speculative purposes. But to whom they shall be turned: over for use, and under
what conditions their utilization shall be permitted, is the problem to be solved.”
(Powell’s statement, page 64, volume 4.)

It might further be stated, that in reply dated July 30, 1890, to the
resolution of the Senate dated July 10, 1890, in relation to the selection
of sites for reservoirs, the then Secretary (Mr. Noble) stated that the
general purpose and plan of the Department under the law of October
2, 1888, was— . .

To do no more-than fo recognize the effect of the statute that imperatively reserves
the reservoirs, ditches, and lands therein expressly named ; and by appropriate execn-
tive :action tolet:it operate distinetively upon-the vastterritoriesto-which it-applies
by its own terms; preserving now as rapidly as possible the sources of water supply
from the possession or appropriation by individuals or corporations that could thereby
dominate all the people dependent for the fertility of their farms and the preserva-
tion of their homes upon the element of water. It is believed to be the duty of this
Departrent so long as this statute remains to enforce it, that its fruits, at least in
the preservation of the sources and reservoirs of water, may be kept under either
National or State governimental control.

. It must be clear from this recitation that all the reports on this sub-
ject were as a unit on one proposition, viz., the continued reservation
of the advantageous sites for public good, as against private appropria-
tion for gain, but the matter at issue was the means of utilization. to
accomplish the desired results.

With these reports before them, Congress by the act approved August
30, 1890 (26 Stat., 391), provided Lha,t—

So much of the act of October second, eighteen hundred and eighty-eight, entitled
““An act making appropriations for sundry civil expenses of the government for the
fiscal year ending June thirtieth, eighteen hundred and eighty-nine, and for other
purposes,” ag provides for the withdrawal of the public lands from entry, occupation
and settlement, is hereby repealed, and all entries made or claims initiated in good
faith and valid but for said act, shall be recognized and may be perfected in the same
manner as if said law had not been enacted, except that reservoir sites heretofore
located or selected shall remain segregated and reserved from entry or settlement as
provided by said act, until otherwise provided by law, and reservoir sites hereafter
located or selected on public lands shall in like manner be reserved from the date of
the location or selection thereof.

It will thus be seen that the plan of reserving the arid lands, ren--
dered subject to irrigation from the sites selected was abandoned, but
the reservation of the sites was continued ‘“until otherwise provided
by law.”

The Secretary of the Inteuor in his report dated November 1, 1890,
for the fiscal year ending June 3, 1890, states as follows upon the sub-
Jject of the utilization of these reservoir sites: :

The act, it will be perceived, reserves from all lands west of the one hundredth
meridian a right of way thereon f01 ditches or C::Ln‘bls constructed by authority of
the United States, -
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It needs but a moment’s reflection to recognize that these reservoir sites mnst be
upon very high ground for the most part to gain those natural depressions in the
mountains or foothills where the water can he garnered in vast volume; that this
water will be gathered in the season when the streams are full and overflowing, so
that the amount caught in the reservoirs will not deprive any one of his own abun-
dant supply at that time, and were it not so reserved this overflow would go to
waste; that both to conduet the water to the reservoir in the flood season ,and thence
back 1nt0 thebed of the stream in the dry season, difches must exist under the same
control as that which commands the reservoirs, ) ’

In this connection it is also to be recognized that when these reservoirs exist they
will be, with the water they contain, the absolute property of the United States on
its own soil and not in any degree dependent upon the stream, which they are
rather tc supply than to exhaust.

Many of the streams also upon which these reservoirs will be, will run not only
‘between States or between Territories or between Territories and States, but one or
more also between Mexico and the United States; and thus the rapid expansion of
the system of irrigation now already in progress and to be greatly increased both
in extent and completeness, will be apt to exhaust the small supply of the summer
stream and leave its bed quite dry before it reaches its ordinary mouth, and even at
points near the reservoir, as well as at a distance, the tillers of these arid lands will
be dependent for water upon these basins. Whatever authority, therefore, commands
this water, the time of acecumulation, of its supply and its use, will have control not
only of the prosperity, peace and even liberty of the people there, but possibly of
the friendship of neighboring States and Territories, and also that betV\ een ourselves -
and the Republic south of ns.

It will be an immense expense to make dams of such solidity and skillful construe-
tion as will assure safety to valleys and lands below, and appropriate ditches to and
from the basins, or through lands, and Congress may not deemn it best to build them,
but may consider that the use of the lands segregated for reservoirs should be placed
ander local control for proper use in irrigation. :

Therefore, in view of the facts and ideas already mentioned, the Seeretary would
urge that Congress should withount.delay enact comprehensive laws, determining the

-national policy in this business, and, if the reservoirs are subject to local control
particularly guarding against such misuse of the puwers granted as would either
allow the upper lands to absorb the water continuously through the dry season, or
the authorities to reguire any but the cheapest and most liberal terwms for its trans-
portation to the inhabitants and farmers,

The act should sanction its provisions and reservations to these ends by the most
severe penalties of forfeiture of the privileges conferred, and of all improvements,
with absolute and immediate resuinption by national control o preserve and effect
its original purposes.

It is believed that if this is done there will never e any occasion for the exercise
of the reserved powers, but that with less than this the national government will
abdicate its authority in a matter of vast importance to great areas of its lands and
millions of its people, and find itself impotent to legitimately control affairs in emer-
gencies that by foresight and wise legislation may now be prevented.

After referring to the report above quoted yom office letter con-
cludes:

It is therefore clearly shown that both the legislative and executive departments
contemplated that some practical and systematic plan would be adopted for the
reclamation of the arid lands under the direction of the general government or by
the inhabitants of irrigation districts to be established in the several States and
Territories, and that the sites reserved under the act of 1888 would remain segre-
gated for such use and not for private ownership. But .Congress failed to pass either
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Dbill, or to provide a plan for the utilization of these sites by the general government,
or by the public, but by the act of March 3, 1891, granted the right of way through
the public lands and reservations of the United States to any canal or ditch company
formed for the purpose of irrigation and the right to appropriate the public’lands for
the construction of reservoirs to the extent of the grounds occupied by the water of
such reservoirs and of the canal and its laterals and fifty feet on each side of the
marginal lands thereof.

It being evident that the reservation of these sites was for the sole purpose of -
preventing their appropriation under the general land laws in order that they might
be used in the construction of reservoirs for the purpose of reclaiming the arid lands
made susceptible of irrigation thereby, and that Congress failed to make any pro-
vision for their use by the general government or the public, after its attention had
been called to the pressing necessity of immediate legislation providing for the use
of such sites, would it not appear that the act of March 3, 1891, passed at the close
of the Congress was intended to provide the means for the utilization of those sites
and that it fulfilled the purposes contemplated by their segregation?

Two objects controlled in the selection of these sites by the Geological Survey: 1.
The availability of the site itself, and 2, the desirability of the particular lands to
be irrigated from the body of lands made susceptible of irrigation by the storage of
water in such reservoirs. But these are not the only locations that can be success-
fnlly nsed to store water for the irrigation of these same lands, and if these sites
cannot be appropriated under the act of March 3, 1891, other sites will be selected
for the storage and distribution of the water for the irrigation of the same lands
under less economical conditions which will result in rendering the selection by the
Geological Survey absolutely valueless for the reason that all the available supply
of water in that particular region is stored and utilized by the constructed reservoir.
In fact, locations for reservoirs have been selected and approved under the act of
March 3, 1891, either hecause the site was supposed to e more advantageous than
the site selected by the government, or because the appropriation of such sites was
denied under the right-of-way act, which has resulted in rendering the site selected
by the Geological Survey of no practlcal use for the ‘purpose contemplated by its
segregation.

After a most careful review of the entire atter; I am unable to
agree with the suggestion covered by your report, to the effect that
the purpose of the 18th section of the act of March 3, 1891 (26 Stat.,
1095), was to previde a means of utilization,of the sites selected under
the acts of October 2, 1888 (supra) and August 30, 1890 (supra).

By the 17th bectlon of said act reservation of these sites was specific-
ally declared, but was restricted to the land actunally necessary for the
‘construction and maintenance of the reservoirs.

Said section reads—That reservoir sites located or selected and to
be located and selected,” ete., thus evidencing not an abandonmeut of
the original purpose of reserving the sites but their continuation.

For what purpose? surely, not that they might be held for individual
appropriation, as would be possible if sections 18, 19 and 20, were held
to embrace them within its scope.

It is true the 18th section grants *the right of way through the public
lands and reservations of the United States” to any canal or ditch com-

- pany organized under the laws of any State or Territory, which shall
comply with its conditions, but the word “reservation” as here used,
is limited by the proviso to the section which provides—
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" That no such right- of—was' shall be so located as to interfere with the proper occu-
pation by the government of any such reservation.

For the reasons before given, it must be held that the occupation by.
the gevernment here referred to includes future, as well as present, occu-
pation, and to permit the appropriation of these sites by private corpo-
rations and individuals, and at the same time retain the occupation of
them by the government, would be impossible.

T am, therefore, of the opinion that the practice which has prevailed
since the passage of the act of 1891, is proper and that the scope of
the privileges granted by said act does not include these reservoir sites.

ALASKAN LANDS--OCCUPANCY—SURVEY.
W. H. H. HART.

The evident intendment of section 12, act of March 3, 1891, is that claimants must
be in possession and oecupying the tracts sought to be entered by them for the
purpose of trade or manutactures, at the date of application to have the survey
made, with such trade or manufactures in actual operation at such time.

The land taken under said section must be as nearly as practicable in a square form.

Actmg Secretary Eeynolds to the Commissioner of the General Land Office,
August 28, 1896. (W. M. B.)

This is an appeal by W. H. H. Har’u from your office decision of
May 14, 1895, wherein was rejected survey No. 105, executed by Albert
Lasey, U, 8. deputy surveyor, under provision of sections 12,13 and
14 of the aet of March 3, 1891 (26 Stat., 1095), of a tract of land com- -
prising 159.61 acres, situate on Coal Peint, Kachemak Bay, Cook’s
Inlet, district of Alaska, and claimed by Hart; the survey being
rejected upon the ground that the said claimant was a non-resident,
and that the tract was not occupied for any purpose—there being no
business in operation thereon, the particular business which the claim-
ant proposed to engage in and conduct upon the land being entirely
prospective.

Hart’s location which is marked off by this (No. 105) survey, which
appears from the record submitted to be a mere location of a body of
land without occupancy, includes within the limits thereof a tract some-
thing over one mile in length, with an average width less than one
fourth of a mile, and adjoins the location of H. M. Witherbee described
by survey No.106 to the northwest. That the tract, being in the above
described shape fails to conform to the statutory requirement as to
‘“square form,” will be noticed later on herein.

1t also appears that the only effort made by the claimant in the way
of making any improvement upon the tract consists of an unfinished
log cabin eighteen by fifteen feet square, and about twelve feet high,
there being in close proximity thereto valuable improvements erected
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by the Cooper Coal and Commercial Company, and the Alaska Coal
Company, containing stocks of general merchandise, valued at several
~thousand dollars each, and placed there by the said companies for the
purpose of conducting a general trade in connection with the shipping
of c¢oal from their mines in process of development and near at hand.
As stated in your office letter of May 12, 1895, protests have been
filed against the approval of this survey by the said .companies and
certain individuals therein named, based upon a statement of faects -
made under oath. The said protestants themselves assert actual pos-
gession and oceupancy of, and a superior right to, the land involved.
As disclosed by the record it would seem that claimant seeks to enter
this tract for the purpose of erecting in the future coal bunkers and
wharves on the southeast extremity thereof for the shipment of coal,
no work as yet having been done on the contemplated improvements.
For a non-resident, as claimant is shown tobe in the case at bar, to.par-
tially complete a log cabin of the description given above on a tract of
land preparatory to engaging in a business or trade thereon subsequent
to the application for, and execution of, the survey, without actual
occupancy of any portion of such tract at said time, would not warrant
or justify the approval or acceptance of the survey.
It is unnecessary to refer more at length to the grounds upon which
the protests above alluded to are founded, or to consider the materiality
thereof, since, aside from and independent of any rights which the pro-
testants may be supposed to have in this tract, appellant’s claim to
have the survey accepted is not protected by the provision of section
12 of said act of March 3, 1891, the evident intendment thereof being
that claimants must be “in possession and occupying?” tracts sought to
be entered by them for the “purpose of trade or manufactures? at the
date of application to have such survey made, with such trade or man-
ufactures in actual operation at such time. Appellant alleges no such
state of fact in connection with this survey. '
Furthermore, the traet is more than four times as long as it is broad
and therefore does not conform in that respect to the statutory provi-
sion, and the rules and regulations formulated in accordance therewith,
requiring the lines of the survey to be so run as to embrace a tract of
land as ‘“near as practicable in a square form.” =By an examination of
the survey under consideration, and the plat thereof, it will be readily
observed that the tract surveyed, as indicated on the said plat, is not
essential in its unnecessary elongated and existing form for the trans-
action of the ostensible business—yet to be put in operation and there-
fore prospective—which the claimant Hart alleges he has in view.
" Tor the foregoing reasons your office decision réjecting survey No.
105 is hereby affirmed. -
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REPAYMENT-PAYMENT TO RECEIVER.

FrANCIS J. DYSART.

“The payment of the purchase price of land to the receiver before the acceptance of
final proof is at the risk of the purchaser, and if said proof is rejected and the
receiver fails to account for the money so paid, the right to repayment from the
government cannot be recognized.

Actmg Seca etary Reynolds to the Commissioner of the General Lund Office,
August 28, 1896. ‘ (E. B., Jr.)

On October 25, 1895, Francis J. Dysart filed his application claiming
a right to repayment by the United States, under the act of February

15, 1893 (97 Stat., 456), of three hundred and twenty dollars which he
alleges be paid Fred W. Smith, then receiver of the land office at Tuc-
.son, Arizona, as final payment or purchase money for the SW. % of sec-
tion 13, T. 7 8., R. 26 W., for which tract he made desert land entry
No. 450 April la 1885. Yom office denied his application November

12, 1895, on the glound that the case he presented did not come within
the provisions of said act, and that there was no law authorizing repay-
ment in such a case. He appeals, contending that both the act afore-
said and the act of June 16, 1880 (21 Stat, 28() authorize the-repay-
ment sought,

The records of the local office show that Dysart submitted final proof
in the matter of his said entry, and that the same was rejected by the
local office February 22, 1887,

-on the ground that the land, or a portion of it, had been occupied, cultn ated and
reclaimed prior to entry, and that you (he) failed to prove entire reclamation of the
$ract, _

and that the letter of rejection contained the usual notice of the right

-of appeal; but neither they nor the records of your office afford any
svidence of che payment of purchase money as alleged. The records

" of your office show that said entry was canceled April 30, 1887, upon
the voluntary relinquishment of Dysart dated March 2, 1887; Dysart
farther alleges that he handed the sum specified above to said receiver,

at the time he offered his final proof, to be applied in payment for the
land, and that be received the said letter of rejection, but that the said
sum, hor any part thereof was ever returned to him.

It would appear from the record and Dysart’s allegations that the
said sum was probably handed to the officer named to be applied by
the latter as purchase money for the land (which was double minimum
land being then within the limits of the grant to the Texas Pacifie
Railroad) in the event of the acceptance of the final proof. Until such
acceptance there could be no sale or final entry of the land under
Dysart’s entry, and the money was the private property of Dysart.
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Not having ever become public funds no 1espons1b1hty tor its return
could legally attach to the government.

The arrangement by which the receiver was its custodian until it
should be applied as purchase money for the land, subject necessarily
to the acceptance of the final proof, was for the convenience of himself
and Dysart. His failure to return it upon the rejection of the final
proof was a private wrong or tort against Dysart for which the receiver
only, and not the government, was legally responsible (Am. and Eng.
Ency. of Law, Vol. 19, p. 514, and authorities there cited). As was
said by the supreme court in Gibbons ». United States (8 Wall., 269),

No government has ever held itself liable to individuals for the misfeasance,
laches, or unanthorized exercise of power by its officers and agents.

And again, in the same decision, concerning the question of the gov-
ernment’s responsibility: - -

It does not nndertake to guarantee to any person the ﬁdelfty of any of the officers
or agents whom it employs, since that would involve it, in all its operations, in end-
Jess embarrassments, and difficulties, aud losses; which: Would DLe subversive of the
public interests. :

- The acts of February 15, 1893 and June 16, 1850 (supra), provide
for the return only of money wluch has actually beeu received by the
government, under certain specified conditions, The money which
Dysart asks that the government shall restore to him was never
received by it. Said acts clearly can have no application to his case.
The denial of his application is therefore affirmed.

ATLASKAN LANDS—AREA O CLAIM—SURVEY. .
CHARLES A. JOHNSON ET AL.

The right to purchase lands in Alaska for purposes of trade or manufactures does not
extend nnconditionally to one hundred and sixty acres; but only to so much as
may be actually oceupied for the purposes named, in no case to exceed one hun-
dred and sixty acres. :

The requirement that such 1a.nd shall be taken in “‘square form’* means that the -
tract elaimed should he surveyed and laid off in the form of a rectangular equi-
lateral parallelogram, as nearly as the configuration of the land will permit.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
August 28, 1896. ' (W. M. B.)

This is an appeal by Charles A. Johnson and William H. Metsen
from your office decision of May 9, 1895, wherein was suspended sur-
vey No. 71, executed by Clinton Gurnee, Jr., U. S. deputy surveyor,
under provision of sections 12, 13 and 14, act of March 3, 1891 (26
Stat., 1095), and regulations thereunder (12 L. D., 583), of a tract of
land containing 109.08 acres, situate on Ugashek .river oi the western
coast of the Alaskan Peninsula, a portion of which tract is occupied
and used for a salting and fishing station; said survey being suspended
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for the reason that more land is elaimed than is occupied and used by
claimants for the purposes of their business, aud also because the
regulatlon as to square form has not been complied with.

In your said office decision you state:

It is suggested that if the survey was amended by beginning at a point on the line
of ordinary high water 4.40 chs. S. 2° 15/ W. of corner No. 1 of the original survey;
thence 8. 87° 45’ E. 10 chs.; thence 8. 2° 15’ W, 10 chs.; thence N, 87° 45’ W. to line
of ordinary high water mark; thence along said line to point of beginning, final
action by this (your) office would be greatly facilitated. Such an amended survey

would include all the land oecupied by the claimants for their business, an area of
ten acres. .

In appealing from said decision claimants file assignments of error
as follows: :

1. That under the.act of :March’3,-1891,-the-claimants are ;entitled-to one - hundred

and sixty acres of land,

2. That the survey as returned by the deputy covers the tract claimed according

or within the monuments of the claimant’s location.
"-3. That the square form alluded to in said act relates not to technical measure-
ment, but substantially to eonform to the system of government surveys, so as te
include the lands occupied by the claimants and adjoining thereto, to the extent of
one hundred and sixty acres.

Under provision of the aet of March 3, 1891, the claimants are not
entitled, unconditionally, to one hundred and sixty acres of land, but
only to so much as may be in their possession and actually occupied by
them for the purpose of conducting the trade in which they are
engaged; in no case to exceed one hundred and qxty acres; and to be
‘a3 near as practicable in a square form.”

With respect to such square form, the regulations (12 L. D., 587,
par. 4) issued under the act of March 3, 1891, for the purpose of carry-
ing out the provisions thereof, respecting the survey and purchase of
non-mineral public lands in Alaska, require that such Jands must be
surveyed so as to be laid off “in one compact body, and as nearly in
square form as the circumstances and the configuration of the land will
admit.” Such requirement can mean nothing more nor less than that
lands claimed and sought to be purchased under said act and regula-
tions should be surveyed and laid off in a shape similar to that of a
rectangular equilateral parallelogram as near as the configuration of the
land will allow. The tract embraced in this survey was not laid off in
square form as near as practicable, it being about six times as long,
from north to south, as its average width, from east to west, and the
survey appears to have been made with a view of covering as extended
a shore line as possible.

The land laws, with re%pect to the non- mineral publie 1&11ds, are not
in force in the district of A]aska, nor has any general system, as yet,
been put on foot for .the survey of such lands, hence there is no force
in the contention of appellants that these special surveys made under
the plovmon of the cited sec‘mons of the refelred to act should conform:
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to the system of government surveys of the public lands so as to include
lands occupied by claimants, as well as those adjoining thereto, accord-
ing to the monuments of the claimants’ location, to the extent of one
hundred and sixty acres. Such contention would evidently imply that
occupancy of a part of a tract was occupancy of the whole traet, and
that claimants are entitled to purchase one hundred and sixty acres,in
«other shape than square form, where there was occupancy of a very
small portion of the tract for which application to enteris made. Such
is not the case. The survey of lands in the distriet of Alaska will only
be recognized and accepted .when made in conformity with special
statutory provision, relating thereto, and the rules and regulations
;formula,ted thereunder,

The quantity of land, to be taken in the form suggested in your office
letter as an emendation of the original survey, would give to appellants,
it would appear, all the land which they actually occupy and therefore
to which they are entitled under the law. '

For the foregoing reasons your said office decision suspendmg survey
No. 71 is hereby affirmed.

. CONTEST-INFORMATION-CORROBORATION—AMENDMENT,.

LOWENSTEIN v, ORNE.

After a hearing has been directed by the Department on the charge set forth in aun
affidavit of eontest, the subsequent retraction of the statements in the corrob-
oratory affidavit, does not warrant the General Land Office in revoking the order
for the hearing issued under departmental direction.

The right to amend an affidavit of contest should be recognized Whexe no new
ground of attack is introduced thereby.

Acting Secretary Reynolds to the Commissioner of the General Land Office, '
August 28, 1896. (J. L. McC.)

On August 10, 1893, Orne made homestead entry for Lots 3 and 4
and the 8. % of the NW, 1 of Sec. 4, T. 11 N,, R. 3 W., Oklahoma land
district, Oklahoma Territory.

- On the same day Isaac Lowenstein filed affidavit of contest against
said entry, in which he alleged that defendant entered upon and oceu-
pied a portion of the lands opened to settlement by the proclamation
of the President of the 23d of March, 1889, prior to 12 o’clock, noon, of

“April 22, and subsequent to the 2d day of March, 1889, and that said
entry was not made in good faith, but the same is fraudulent and void,
in that the said entryman had theretofore entered into a collusive
~arrangement and understanding with divers other persons, including
one Argo, whereby the said parties were and are to receive title to a.
part and portion of said above described tract, by and through sald
homestead entry and claim of the said deard Orne
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The defendant Orne filed a motion to dismiss the contest because the
first charge had been tried and determined in the case of South Okla-
homa ». Couch ef al. (16 L. D., 132), and because the second charge, of
fraud, collusion ete., did not state facts sufficient to constitute a cause
of action, in that no specific ¢harge was made. The local officers sus-
tained the motion as to the first charge, and as to the second charge
also unless plaintiff amended it, leave to do which was granted. The
plaintiff did not avail himself of the privilege and the case was
dismissed. :

On June 18, 1894, the plaintift appealed from the action of the local
“officers, assigning as error their action 'in sustaining said motion, On
December13, 1894, your office considered said appeal and sustained the
action of the local officers, as to the first charge in the plaintiff’s affi-
‘davit, but overruled them as to the second charge, holding that a
cause of action was therein stated, and directing that a hearing be had
thereon.

From this decision both plaintiff and defendant appealed.to the
Department, plaintiff alleging that your office erred in not overruling

the action of the local officer in referénce to the first charge in the
~ affidavit of contest, and defendant alleging that it was error to order a
hearing on the second charge in said affidavit, because of its vagueness
and insufficiency. ’

- The Department upon consideration of the case found that the
qualifications of Orne had been put in issue by the proceedings in the
Couch case (supra), and held that a second hearing on that charge
should not be allowed; but as to the second charge—that of having
entered into a speculative contract—the Department held the contest
affidavit to be sufficient to warrant a hearing, and therefore affirmed
your decision. Your office therenpon ordered the hearing to proceed.

Said contest affidavit was corroborated by one Thomas Wright. On
March 21, 1896, said Wright made affidavit that—

He did not intend to corroborate in his said affidavit any charge of an illegal con-
tract on the part of defendant Edward Orne; that if said affidavit contains such
charge he did not know it at the time, and did not mean to corroborate the same;
that your affiant can not read, or write except his own name, and that it was
explained to him that he was simply swearing to the charge of soonerism; . . .
“and that, for the reasons above given, and that justice may be done to all concerned,
he does now desiré to withdraw and retract all of the said affidavit and asks that it
be not considered. _

The above affidavit was transmitted to your office, which thereupon,
April 16, 1896, revoked its order for a hearing, and dismissed the
‘contest. :
~ Lowenstein has appealed from said decision, alleging, in substance,
that after a hearing has been formally ordered, all questions as to the
sufficiency of the information upon which it was ordered are removed
from the case. '

In this he is unquestionably correct. See departmental decisions in
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cases of Houston ». Coyle (2 L.D., 58); Koons v, Elsner (2 L. D, 65);
Edward F. Fritzsche (3 L. D,, 208), and many others since.

He contends further that it was error to hold that,
after a hearing had been ordered by the Department upon the information as filed
herein, the procurement and filing of a withdrawal of the corroborating witness
upon said information operated to rescind the said order of hearing, and was cause
for dismissing the contest of appellant.

. It would have been proper for your office to have forwarded the cor-
roborating witness’ retraction of his affidavit and his request to be
allowed to withdraw the same, to the Department for its information
and eonsideration, with request for instruction what course to pursue
in view thereof; butthe revocation of the order for a hearing amounted
practically to nullifying the decision rendered by the Department in
the case, and therefore was erroneous.
Appellant applies for leave to amend his said contest

by filing other and further corroboration of the charge therein, and by rendering’
the charge more specitic, in that said entryman had actually conveyed a part and .
pareel of said tract by instrument in writing, contrary to law, and prior to the date-
of contest herein, and had actually delivered possession of said parcel of land,
which said possession has at all times since remained in the grantee named in said
conveyance, and further asks leave to file as corroboration of said amended charges.
certified copies of said instrument of conveyance and atfidavits showing such deliv-
ery of possession; and appellant asks that such charge so rendered more specific
under said leave to amend be held to relate back so as to eut off intervening contests..

The Department has held in the case of Grant v. Rutledge (23 L.-D.,
49):

The manifest trend of departmental decisions is to allow amendments, even in the '
- faee of an intervening claim unless they introduce a substantially new ground of
contest, or else differ essentially from the original affidavit, so as to preJudlce the
I‘Jght of the intervening claimant.

In the case at bar the amendment suggested is nov substantially a
new ground of contest; it is simply an offer to supplement the charge
of speculative intent heretofore made by proof that it had been actually
carried into effect.

In the case of Wallace .. Woodruff (19 L. D 309)-—syllabus—the
‘Department held:

The amendment of an afidavit of contest relites back to the orwma.l and excludes.
lntervemng contests, where the said amendment does not introduce a new ground
of contest, but merely makes more specific and definite the original charge.

I am of opinion that it was an error on the part of your office;, under
the circumstances set forth, 1:0 revoke the order for a hearing and dis-
‘miss the contest. :

The decision of your office is, therefore, reversed; coutestant will be
‘permitted to amend his contest affidavit as prayed for; and a hearing
‘will be had, with due notice to all parties interested, at which he will
be afforded an opportunity to prove the allegations contained in said
contest affidavit as amended. '
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RAILROAD LANDS—ACTS OF 1887 AND 1890.

KENDRICH ET AL, ¢. PERDIDO LAND Co.

‘The agreement of a transforee of the Mobile and Girard R. R. Co. to accept, under
section 8, act of September 29, 1890, a pro rata share of the lands earned by said
company, and the consummation of such agreement, do not operate as a waiver
or abandonment of the right on the part of said transferee to subsequently apply
for relief under section 4, act of March 3, 1887, as to lands purchased from said
company but not seeured through said preo rafe adjustment.

An application for patent under section 4, act of March 3, 1887, to lands erroneously
certified on account of a railroad grant must be denied, where the want of good
faith, both on the part of the original purchaser and the subsequent transferees
is apparent.

Acting Secretary Reynolds to the Commissioner of the General Land Office,
(WAL L) August 28, 1896. ' (G. B. G.)

The case of Alonzo Keundrich ef al. ». The Perdido Land Company is
before the Department on the appeal of the company from your office
decision of February 12, 1895, rejecting said company’s application for
patent for certain landb therein descrlbed under the act of March 3,
1887 (24 Stat., 566).

The ]nstory of this case and the legislation affecting the same is as
follows:

Congress by the act of June 3, 1896 (11 Stat., 17) made a grant to
the State of Alabama to aid in the construction, among others, of a
railroad from Girard to Mobile in said State. June 1, 1858, the Mobile
and Girard Railroad Company, grantee of said State, filed its map of
-definite location, which was approved. ~In 1860 and 1861, prior to the
-construction of any part of the road, there were certified to the State,
under said grant, 504,167.11 acres, and by appropriate legislation the
lands herein applied for were by the State conveyed to the Mobile and
Girard Railroad Company. In 1872, and subsequently, the company
sold the lands applied for to Josiah V., Thompson, and by mesne deeds
the lands were conveyed to the applicant. The railroad company built
its road from Girard to Troy, a distance of eighty-four miles. By the
forfeiture act of September 29, 1890 (26 Stat., 496), said grant opposite
unconstructed road was forfeited, but by the 8th section thereof the
railroad company was entitled to an amount of lands equal to that
earned by the construction of the eighty-four miles of road, and the act
directs the Secretary of the Interior in making settlement with the rail-
road company to include all the lands sold or disposed of by said
company, not to exceed the total amount earned. By direction of the
Secretary of the Interior the applicant, with all other purchasers and
-claimants, filed its claim under its purchase in the General Land Office,
and on October 25, 1892, the Commissioner, in submitting an adjust-
ment of the grant under said 8th section to the Department, passed
upon all of said claims, holding that inasmuch as the railroad company
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had sold all the lands certified to it before the passage of said act,
amounting, as before stated, to 504,167.11 acres, and said company
having earned only 302,233.97 acres, that, therefore, said purchasers
should receive their pro rata share of the lands so purchased, excepting
the heirs of one Abrabham Edwards, whose claim was rejected. °

On December 22, 1892, the “large purchasers” entered into an agree-
ment to pro-rate, allowing the heirs of Abraham Edwards to partici-
pate, and on April 24, 1893, the Secretary passed upon the. report and:
recommendation of the Commissioner aforesaid, and awarded and’
allotted to each purchaser his pro rata share of the lands, amounting to’ '
58 per cent of their respective purchases. '

On May 4, 1892, the residue of the lands were ordered to be restored
to the pubhe domaln on July 19, 1893, after due notice by publication.

On June 29, 1893, the Perdido land company filed its application in
the local Jand office at Montgomery, Alabama, under the 4th section -of
the act of March 3, 1887, for patents to the residue of its lands under
its purcha,se, and thls application is now before the Department on
appeal from your office decision of February 12, 1895 rejecting said
application as aforesaid.

There are a number of errors assigned by the appellant, but there
are only two questions of controlling importance in the case.

1st. Had the lands herein applied for been sold by the grantee com-
pany to a quahﬁed person or persons, purchasing.in good faith, prior
to the passage of the act of March 3, 1887%

2d. Has the Perdido Land Gompany, by reason of its agleement to
pro rata under Sec. 8 of the -forfeiture act of September 29, 1890,
waived, abandoned, forfeited or exhansted its right to patents for the
lands applied for under the 4th section of the act of March 3, 18877

The last question involves the consideration of two acts of Congress,
which do not appear to have been passed upon by the Department in
their relation to each other and the issue presented, and will be con. |
s1dered first. .

By the 8th section of said act of September 29, 1890, it was provided,

That the Mobile and Girard Railroad company of Alabama shall be entitled to the
quantity of land earned by the construction of its road from Girard to Troy, a dis-
tance of eighty-four miles, and the Secretary of the Interior in making settlement
and certifying to or for the benefit of said company the lands earned thereby shall
- “include therein 2all the lands sold, conveyed or otherwise disposed of by said com-
- pany, nob to exceed the total amount earned by said company as aforesaid, and the

titles of the purchasers to all such lands are hereby conﬁrmed so far as the United

- States are concerned.

When the General Land Ofﬁce came to the adjustment of this grant
under the section quoted, it became apparent that the ecompany had.
not earned sufficient land to satisfy the claims for “lands sold, con-
veyed, or otherwise disposed of” by said company, and, as has been

- . seen, the Perdido Land Company, with other large purchasers, agreed

to pro-rate its claims.
1814—vor 23——19
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T do not understand by this agreement that the participants there-
under had any intention of abandoning any rights they may have had
under the act of 1887 (supre). The third section of the said act of
September 29, 1890, provided among other things,

That nothing in this act contained shall be construed as limiting the rights granted
to purchasers or seftlers by “an aet to provide for the adjustment of land grants
made by Congress to aid in the construction of railroads, and for the forfeiture of
unearned lands, and for other purposes,” approved March 3, 1887, or as repealing,
altering, or amending said act, nor as in any manner affecting any cause of action

- existing in favor of any purchaser against his grantors for breach of any covenants
of title.

It would appear then that it was not the intention of Congress by

~ the 8th section of the act of 1890, to take away or limit any rights of
purchasers granted by the 4th section of the act of 1887 (supra). The
object of said seetion 8 was to eonfirm to the Mobile and Girard Rail-
road Company’s grantees, a number of acres.of land earned by said
company. The lands sold by the company were directed to beincluded
in the list of lands directed to be certified thereunder,—lands that had
been sold, without regard to the fact whether these lands were opposite
to and ecoterminous with, the eonstructed portion of theroad. In other
words, lands anywhere within the limits of the grant were to be certi
fied to the company to the extent of the number of acres earned, if
they had been sold by the company. It is worthy of notice too, that

“this section does not limit the certification provided for to lands that
have been purchased in good faith from the railroad company. It is
sufficient if they ‘“had been conveyed, or otherwise disposed of by
said company.”

It would seem, therefore, that this section was an absolute confirma-
tion of all sales to the extent of the number of acres earned without
regard to the good faith of the purchasers. It is not surprising then
that those applicants should have invoked the benefits of this act, or
that they should have agreed to a pro-rating of lands thereunder.
‘Such pro-rating made an early adjustment possible, and until such

. adjustment there was no authority of law for the assertion of any right
under the act of 1887, that act providing for making the proof required
by the 4th section thereof only ¢ after the grants respectively shall
have been adjusted.”” After the adjustment of the grant, and before
the lands applied for were restored to the public domain the Perdido
Land Company filed its application for the residue of lands under its
purchase. It isunfair and altogether unreasonable to suppose that the
applicant company had any intention of abandoning its claim under
the act of 1887 by accepting & pro-rating under the act of 1890.. Such
is not the mnecessary or reasonable effect’ of the legislation affecting
thoge rights, and the applicants will not be presumed to have aban--
doned a substantial right guaranteed by law in the absence of any
apparent advantage gained thereby.

The company had a right to rely on the express provision of the act

of 1890, that no rights guaranteed to purchasers by the act of 1887 ‘
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should be taken away or limited by the act of 1890; and I am clearly
of opinion that if the applicants had any rights under the act of 1887,
that they are not affected by the act of 1890 or the proceedings had_
therennder.

This brings us to the questlon of good faith in the purchasers. The-
act of March 3, 1887, supra, provides in the fourth section thereof:

That as to all lands . . . which have been erroneously cerbified or patented as
aforesaid, and which have been sold by the grantee company to citizens of the
United States . . . the person or persons so purchasing in good faith, his heirs or.
assigns, shall be entitled to the land so purchased, upon making proof of the faet
of such purchase at the proper land office within such time and under such rules, as
may be prescribed by the Secretary of the Interior, after the grants respectively
shall have been adjusted; and patents of the United States shall issue therefor, and
sghall relate back to the date of the original certification or patenting.

The lands applied for herein were erroneously certified to the State
of Alabama for the use and benefit of the Mobile and Girard Railroad
company. The railroad company sold to.one Josiah V. Thompson p110r
to the passage of the act above quoted.

The record shows that the Perdido Land Company is the remote
assignee of Thompson. The facts connected with Thompson’s purchase
from the railroad company are substantially as follows—

The lands were certified to the.railroad company in 1860. After the :
civil war the State of Alabama levied tax on the lands, including back
years, and they were finally sold by the State for these taxes, and bid
in by the State. By a resolution of the board of directors, W. J. Van

- Kirk, then agent for the railroad company, was instructed to sell the
equity of redemption in the lands at a price fixed by the board. Van
Kirk went to Pennsylvania and induced Thompson to buy them, he
paying at that time and subsequently about $10,000.00 to the railroad
company, and about the same amount to the State to redeem the lands,
making the consideration in all about seventeen cents per acre. Van
‘Kirk represented to Thompson that it was a good investment, and gave
his personal pledge that should he (Thompson) become dissatisfied with
his purchase, that he (Van Kirk) would take it off his hands and repay

~ him the purchase money. Some years later, when Congress began to
agitate the question of the forfeiture of the grant, Thompson sold the
land to Van Kirk and others, the consideration expressed in the deed
being $25,000.00. Then followed the organization of the Perdido Land

Company, the applicant, and the lands were conveyed to it, and stock

issued to each one of the purchasers, according to h1s respective

" interest.

It appears further that Van Kirk was a kinsman of Thompson, and
he admits that he is the present owner of nine-tenths of the stock of
the Perdido Land Company

The following questions and answers appear in his testimony om
cross-examination. _

Q. How much money was furnished you by Josiah V. Tho'mpson to buy the lands
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from the M. & G. R. R. Co., as shown by deeds, when you went to Pennsylvania for
- the purpose of interesting him in this purchase?

A. Forty-eight hundred dollars ($4,800.00).

Q. Have you at any time—subsequent to the sales by the H. & G. R. R. Co. to
Josiah V. Thompson—returned to said Thompson any part of the original purchase
prlee paid by him for said lands?

A, Thompson never would admit that he owned any of these lands, but held them

-as trustee, because he thought the title doubtful, his lawyers told him that he would
never get the title. I paid him back the money that he paid.

In one view of the law, I might easily rest the case here on the ad-
mission of Van Xirk that ¢“Thompson never would admit that be
owned -any of these lands.”” There was no purchaser in good faith
from the railroad company, and it might be argued with force that
assigns would take the land charged with the bad faith of the original
purchaser. But assuming that the statute intended to confirm the title
of these lands in the hands of good-faith purchasers, regardless of the
character of the original purchase from the company, the record does
not show the Perdido Land Company to be a good-faith purchaser.
On the contrary, the evidences of bad faith are abundant. It is ap-
parent that it was from the beginning Van Kirk’s scheme of self-
aggrandizement which was paramount. He furnished much at the
beginning and eventually all of the money paid for these lands. In-
stead of having Thompson convey direct to him, the conveyance was
made to A. C. Blount, Jr., as trustee for W, J, Van Kirk and others,
without consideration. At this time Van Kirk was sole owner of the
lands. Blount conveyed to the Perdido Land Company, it appears,
without consideration, although $25,000.00 is the consideration named
in the deed. This last conveyance was made, it is admitted by Van
Kirk, in anticipation of a legal fight, on the advice of counsel.

I must, therefore, hold that the Perdido Land Company is neither a
purchaser in good faith nor an assign in good faith, and, therefore, in
any view of the statute, has no rights under the fourth section of the
.act of 1837. A knowledge of the conditions of the grant, its liability
to forfeiture, which the purchasers had, and were charged with, ren-
dered impossible a purchase in good fmth

As further persuasive of this view it appears that the Comn:uttee on
Public Lands of the House of Representatives (48th Congress, 2d Ses-
sion; Report 2601), presented and recommended for passage a bill to
. declare a forfeiture of this grant and took the same ground.
~ It appears further from your office decision herein, and -is not
explained on appeal, that Mr. M. D. Brainard, who was attorney for.
Thompson and the Perdido Land Company before this Department in
the matter of the adjustment of the grant, declared ¢ that there are no
bona fide purchasers or innocent purchasers for value of any of the
Mobile & Girard Railroad lands.”

The fact that the company has been allowed to take part of the
Iands purchased under the act of 1890 is no argument in support of its
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present contention. That act did not prescribe as a prerequisite con-
dition good faith in the purchase, and even if it had, the pro-rating made
thereunder was by agreement of purchasers with conflicting elaims,
‘and the then Secretary disclaimed any intention of passmg on the
good faith of the purchase. '
The decision appealed from is modified to meet the views hereinbe-
fore expressed.” The company’s application is dismissed.

DESERT LAND CONTEST—EXTENSION OF STATUTORY LIFE OF ENTRY.
HopesoxN v, EPLEY.

A motion to dismiss an appeal taken from an action lying within the diseretion of
the Commissioner will not be considered, where the appeal has Dbeen duly
allowed, and the case presents a new question for departmental adjudication.

The effect of the act of July 26, 1894, on desert land entries, was to extend the time
for making proof and payment for.one year beyond the time at which the same
were due, or would thereafter become due under the lawas then existing. Said
act is not limited to entries alone which were alive at that date, but is alse
applicable to old entries which remained of record uncanceled at the date of
its passage. :

A desert entryman under the act of 1877 who, after the expiration of his entry, and
prior to the passage of the act.of July 26, 1894, elects to proceed under the
amendatory act of 1891, takes by way of the extension of time under said act of
1894, the same privilege as though his entry had been originally made under said
act of 1891,

By the act of August 4, 1894, extending the time for compliance with the desert
land laws, Congress intended to-relieve all desert entrymen from both expendi- -
ture and proof for one year, and the entry year, not the calendar year, was
meant. In the application of said remedial provisions to particular cases, if the
entryman ‘was in default for a year ending in 1894 the act should be applied to
cure the default for that year; if not in default for the year ending in 1894 he
should be excused for the entry year beginning in 1894. ’

Acting Secretary Rey Jno(ds to the Commissioner of the General Land Office,
(W. A, L) o August 26, 1896. (G. B. G.)

This case involves the SE. 1 of the SW. 4, lot 7, of Sec. 6, the NHE. 2
of the NW. £ and lot 1, Sec. 7 T.2 8., R.7TW,, Salt Lake (Jlty, Utah

The reeord shows th‘tt on Janumy 8, 1891, Solomon Epley made
desert land entry for the above described tract, together with the SW.
4 of the SE. % of Sec. 6, as to which latter tract his relinquishment was
filed March 21 1894,

March 21, 1694 the defendant filed his affidavit, stating that he elected
to proceed under the amendatory desert land act of Marci 3, 1891 (26
~Stat., 1095). The affidavit set forth that he “has constructed a ditch
over a portion of this land and made other improvements.”

By your office letter of April 12, 1894, this election was held to be
sufficient, and the local officers were directed to instruct the clzumant
to furmsh final proof by January 8, 1895,

-January 14, 1895, John H. Hodgson filed his aﬁdavﬂ: of contest,
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alleging that the entryman had not conducted water npon the land, and
that it was in its wild and uncultivated state.

Subsequently, on March 18, 1895, the plaintiff filed his supplemental
affidavit, in which he further alleged that the defendant had not during
the fourth year of his entry—that is, after the 6th day of January, 1894,
and prior to the 8th day of January, 1895—made any expenditures
upon his said entry, as required by the desertland law.

At the hearing had at the local office, the defendant moved the dis-
missal of the contest for the reason that he was not required to have -
any improvements upon the land at the time of his election to proceed
under the amendatory act of 1891, March 2I, 1894, and that he was
relieved from making any expenditure upon the land from January 8,
1894, to January 8, 1895, by the act of August 4, 1894 (28 Stat., 226).

The local officers ruled the point well taken, and dismissed the contest
aspremature. Upon appeal, youroffice decision of May 28, 1895, reversed
the action of thelocal officers and ordered the hearing to proceed upon
its merits. Turther appeal brings the case before the Department.

There is contained in the record a motion to dismiss the appeal

“addressed to you, on the ground that—

the decision of the Honorable Commissioner herein, holding the affidavit of contest
sufficient and directing hearing to proceed thereon, is interlocutory in character and
not appealable. ) . )

Unquestionably, the order of a hearing lies within the discretion of
the Commissioner of the General Land Office, and will not be intep-
fered with save where there is a clear abuse of such discretion. The
regular course to be pursued in such cases, is for the Commissioner to
refuse to forward the appeal and for the party aggrieved to apply for a
writ of certiorari,in which event the Department will consider whether
there has been an abuse of his discretion. But the initiative in the
matter of rejecting an appeal under facts similar to the cause at bar,

~ primarily lies with your office, and where such action is not taken, and
the case involves a new question for departmental adjudication, the
motion to dismiss will not be considered. ‘

To hold that the appeal would not be considered because no appeal
lay, would be in effect putting the appellantin a worse condition than
if your office had ruled that no appeal would lie, for the reason that if
this had béen done he could have applied for the issnance of a writ of
-certiorari, and in that way raised the question before the Department,
whereas to dismiss the appeal now, would leave him without remedy.

This entry was made under the act of 1877, under the terms of which
the life-time of the entry was three years. Under this act the entry
in question, having been made on January 8, 1891, expired on January
8,1894, There was, howevér, no declaration of forfeiture by the land
department, and on July 26, 1894, Congress passed an act, section one
of which is as follows:

" Be il enacted by the Senate and House of Representalives of the United States of America
in Congress assembled, That the time for making final proof and payment for alllands
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located under the homestead and desert land laws of the United States, prdof and
payment of which has not yet been made, be, and the same is hereby, extended for
the period of one year from the time proof and payment would become due under
existing laws (28 Stat., 193)

The effect of this act was to extend the time for making proof and
payment on all desert land entries for one year beyond the time at
which proof and payment were due or would thereafter fall due under
the then existing law. It is not limited to-entries alone which were
alive at that date, but is alike applicable to old entries which remained
of record and uncanceled at the date of the passage of that act. Its
effect on this particular entry was therefore to extend the time for
proof and payment thereon to the 8th day of January, 1895. ‘

The entryman’s election, therefore, on March 21, 1894, to proceed
under the amendatory desert land act of Mareh 3, 1891 (supra), was,
by virtue of the remedial and retroactive operation of the act of July
26, 1894 (supra), made within the life-time of the entry, and the ques-
tion of regularity in the election on account of the old entry bhaving
otherwise expired, does not arise,

The case then should be treated just as though the entry had been
made on Japuary 8, 1891, under a law which gave the entrymau until
January 8, 1895, to make. proof and payment.

The eﬁect then of the enfryman’s election to proceed under the act
of March 3, 1891, was not, in this view, to give him any additional
time. The election, however, had an important bearing in one respect.
It imposed wpon the entryman the burden of yearly proof required by
that act. In the absence of further legislation, this would have been,

“under the peculiar circumstances of this case, of no practical impor-
tance; since his annual proof and final proof would have fallen due on
the same date, to-wit, January 8, 1895. Before this time had arrived,
however, Congress passed the act, August 4, 1894, entitled “An act
for the relief of persons who have filed declarations of intention to
enter desert lands” (28 Stat,, 226), which is as follows: :

Beit enacted by the Senate and House of Represeniatives of the United States of America
in Congress assembled, That in all cases where declarations of intention to enter desert
lands have been filed, and the four years’ limit within which final proof may be made
had not expired prior to January first, eighteen hundred and ninety-four, the time
within which such proof may be made in each such case is hereby extended to five
years from the date of filing the declaration; and the requirement that the persons
filing such declarations shall expend the full sum of vne dollar per acre during each
year toward the reclamation of the land is hereby suspended for the year eighteen
hondred and ninety-four, and such annnal expenditure for that year, and the proof
thereof, is hereby dlspeused with: Provided, That within the period of five years
from filing the declaration satisfactory proof be made to the register and receiver
of the reclamation and cultivation of such land to the extent and cost and in the
manner provided by 'exis'tingv law, except as to said year eighteen hundred and
ninety-four, and upon the payment to the receiver of the additional sum of one
dollar per acre, as provided in existing law, a patent shall issue as therein provided.

1t will be seen that the entry under consideration. comes within the
descriptive clause of this act. It therefore remains to be ascertained
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what effect it may have. It is evident,in the first place, that inasmuch

.a8 it extends the time within which final proof may be made to five
years, that final proof on this entry is not due until January 8, 1896.
This narrows the case down to the one vital question, When, in view

~of the provisions of the act last above quoted, was the entryman’s first
yearly proof due under his election and the act of 1891 (supra), and,
specifically, was this contest, filed on January 14, 1895, and amended on
March 18, 1895, charging that the entryman had not during the fourth
year of his entry made any expenditures upon his said entry, as required
by law, premature? :

The language of this act, subjected to legitimate analysis, would
seem to defeat its avowed purpose. Construed strictly, or even lib-
erally, without extraneous aids, the calendar year 1894 would seem to
be meant; but so construed it results that desertland entrymen get no
benefit from the act unless proof falls duein 1894 before the passage
of the act, and the entryman is in default at that date, or after the
passage of the act in that year. Inthelatter class of cases no benefit
would be derived unless the entryman was in default in the matter of
expenditures, except to excuse him from making proof, whereas the act
provides relief both in the matter of expenditures and proof.

I am of opinion that Congress intended to relieve all desert land
entrymen from both expenditure and proof for one year. It is a matter
of history that at the time this act was passed financial conditions were
sach that all business enterprises were at a standstill. The country
had not yet begun to recover from the panic of 1893,loans could not be
negotiated on the ordinary securities, and money was phenomenally
scarce, ' ‘

If this act is to be interpreted so as to carry out its avowed pur-
pose, to give relief to all desert land entrymen, and to all alike, then it
must be held that the entry year and not the calendar year was meant.

In this view a difficulty arises which must be dealt with arbitrarily—
‘Was the entry year ending in 1894 or beginning in 1894 meant? This,
that the act may be administered so as to confer an equal benefit on all
who come within its provisions, will depeud on the circumstances of -

~each case. If the enfryman was in default for any year ending in 1894
the act should be applied to cure the default for that year. If not in
default for the year ending in 1894 he should be excused for the entry
year beginning in 1894,

Applying this rale to the case at bar, it follows that the contest
herein is premature. The entryman was not in default for the entry

-year ending Janunary 8, 1894, His default had been cured by the act
of July 26, 1894 (supra). He is therefore excused by the act of August
4, 1894 (supra), from making expenditures and proof for the entry year
beginning January 8, 1894, and ending January 8, 1895. His first
annual proof would not, therefore, fall due until January 8, 1896,

Your office decision is reversed, and the papers in the case herewith
returned for proceedings consistent-with this opinion.
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CLEAVES v. SMITH.

Motion for review of departmental decision of April 24,1896, 22 L. D.,
486, denied by Acting Secretary Reynolds, August 28, 1896,

- DowMAN v. MoOSS.

Motion for reconsideration of departmental decisions of December 19,
1894, 19 L. D., 526, and February 23, 1890, 20 L. D., 122, overruled by
Secretary Smlth August 28, 1896.

TIMBER CULTURE ENTRY—_—HEIRS—R:ELINQUISHMENT.
MORGAN #.. GREEN.

By the law of descents in the State of Kansas, the father and mother inherit jointly
the estate of a son who dies intestate, leaving no wife nor issue, and it therefore
follows in the case of a timber culture entryman who thus dies, having an entry
in said State, that if the father subsequently dies before the entry is carried to
patent, a valid relinquishment of said entry can not be executed, except by the
joint action of the mother and the heirs of the deceased father.

Secretary Smith to the Commissioner of the General Land Office, Augdst
(W.A. L) w29, 1896. : (P.d.GC.)

This is an appeal by Walter L. Green from your office decision of
November 14, 1893, holding for cancellation his homestead entry made
February 9,1892, and re-instating the timber-culture enfry of W. A. Fer-
‘guson made Angust 10, 1885. The land involved is the NW. 1 of Sec.
24, T. 3 8., R. 20 W., Kirwin, Kansas.

The record shows that Ferguson, who was unmarried, died, on March

+ 20,1889, leaving a father, mother, three brothers and a sister. On July
7,1890, the father died. On May 14, 1891, Green filed a contest against
the entry, charging, substantially, failure to comply with the law on the
part of the entryman and his heirs. Dart A. Morgan’ s contest was filed-
‘November 20, 1891, subject to that of Green.

On F I‘eblualy 4, 1892 the contest of Green was dismissed f01 failare
“to prosecute. On Febluary 9, 1892, Green filed the individual relin-
quishment of Ferguson’s mothe1 and on same date was allowed- to
make homestead entry of the land

- After a hearing ordered by your office to determine whether the filing
of the relinquishment was voluntary or the result of Morgan’s contest,
the local office, on April 13, 1893, found it was not the result of the con-
test, and therefore Green’s entry should remain and Morgan’s contest
‘be dismissed. '

TFrom this Morgan appéaled.



298 DECISIONS RELATING. TO THE PUBLIC LANDS.

On November 24, 1893, your office held that the right of Ferguson
ascended to his mother and father, jointly, that on the death of the
father his children became parties in interest in his estate, and in order
to execute a valid relinquishment they should join therein with their
mother. - Your office therefore decreed that Green’s entry should be
held for cancellation and that of Ferguson reinstated, Morgan being
allowed to contest under bis affidavit filed November 20,1891, as afore-
said. T ~ :

TFrom this Green has appealed to this Department.

Section 2 of the timber-culture act (20 Stat., 113) provides that if the
entryman be dead, his heirs or legal representatives may make proof,
ete. ~The heirs of the entryman, therefore, have an inheritable interest
in the land. (Rabuck ». Cass, 5 L. D., 398; Ewart v. Carey’s Heirs, 20
id., 214.) : . v

Section 2611 of the General Statutes, 1889, of Kansas, provides:

If the intestate leave no issue, the whole of his estate shall go o his wife; and if
he leaves no wwife nor issue, the whole of his estate shall go to his parents.

Section 2599 provides that on the death of the husband intestate
one-half of all his real estate not necessary for the payment of debts
_shall go to the wifeif she survive him, and by section 2609 the remainder
of the estate, subject to the same conditions, descend in equal shares
to his ehildren. '

‘Whatever estate Ferguson had in the land descended, by operation
of law, to his father and mother. . The question arises as to what was
the character of the estate they had in the land—that is, whether they
took it as an estate in entirety, or as tenants in common. If there is

no statute in derogation thereof, the common rule prevails in Kansas
as to these classes of estates. (Baker v. Stewart, 40 Kansas, 442;

Shinn v, Shinn, 42 id,, 7.) In the latter case the court said, on page 9:

The statutes (of Kansas) do not attempt to abolish or affect temancies by the
entirety any more than they attempt to abolish or affect tenanciesin common. Both
Lkinds of tenancies still exist and both are alike affected as between husband and
wife by the foregoing statutes.

The ¢ foregoing statutes” referred to by the court is a reference to
section 3752, which reads:

The property, real or personal, which any married woman in this state may own
at the time of her marriage, and the rents, issues, profits or proceeds thereof; and
any real, personal or mixed property which shall come to her by descent, devise or
bequest, or the gift of any person except her husband, shall remain her sole and
separate property; notwithstanding her marriage, and not he subject to the disposal
of her husband, or liable for his debts.

An estate in entirety, arose at common law, as a direct result of the
incidents with which that law invested the marriage relation; it would
not have existed at all if the common law could have recognized in
such relation, two persons with equal, similar or distinct civil exist-
ence.
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It was by that law the logiecal 1esult of a conveyance made to a man
and a woman who were married. »

In the case of Stuckey ». Keef’s Executors (26 Pa., 397), the grounds
which alone would sustain such an estate are very clearly put. There
it is'said: ¢ The intention of the parties to the conveyance is entirely
immaterial,” and it was held that under a conveyance to a man and
his wife ¢ as tenants in common and not as joint tenants,” both became -
seized of the entirety and on the death of either, the whole estate goes
to the survivor, irrespective of the intention of the parties to the con-
veyance.

This conclusion of the court was the logical result ﬂowmg from the
causes, which created this estate.

“ There.can be no moieties between husband and wife.” Co. Lit.,
187, b. Littleton says that the reason is that they are one person in
“law (id.). Blackstone tells us, that for that reason; they can not take
the estate by moieties; but both are seized of the entirety. 2d Bl
Com., 182; 4th Kent Com 362. Now it must be admitted that the
' Qneness of the marriage re]ation refers to the civil state of the parties,
the natural persons were recognized and proteeted by the law, the civil
existence of the wife being merged into that of the husband, was the
method by which the unity existed.

Then, if under different urcumstances, the civil existence of the par-
ties to the contract of marriage was that of two persons, so far as the
right to take, hold, sell and convey property was concerned, the reason
of the rule would have ceased, and a different estate wounld vést.

There can be no question but that the origin of these estates was the
unity of husband and wife ¢ivilly. Theauthorities cited in the various
cases show that both text-writers and adjudicated cases sustain their
creation and the incidents attached, alone on this basic proposition.
(26 Pa., 402; Washburn on Real Property, page 332). '
" In Kansas there is no such civil unity. Section 3752, G. 8., supra.

It would seem that the express purpose of this statute was to change
many of the common law 1ules which subjected either the corpus or
profits of estates which a wife owned, to the coutrol of the husband; it
was also to vest in her as her sole and separate pmperty such estates
as might come to her by descent. '

It was competent for the legislature of Kansas to do this, and it the
rule has been established that the wife takes in her own right by
descent, and uses the property acquired as a feme sole, then why is the
rule not universal and why should it not be applied when her husband
having the same rights, but no more, is a co-heir. It can not be replied
that the statutory rule must lose its effect in that case, because of the
fact that the marriage relation exists, for the statute itself, so far as
descents are concerned, changed the restrlemons and limitations of the
common law. To illustrate:

At common law, a woman could not be an heir while there was a
male in line.
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Under the Kansas statute, before referred to, as one of the parents
she is a co-heir on perfect equality.

At common law a husband and wife could not inherit, because only
the male would take. Under the statute, property may come to her by
descent, and when it vests she shall hold as a separate estate, This
right.of separate holding is, in my opinion, fatal to the theory that an
estate of entirety vests—because there are no moieties in such estates.

But it is urged that in the case of Baker ». Stewart (40th Kan., 442),
negatives this view. I am free to admit that it goes a considerable
length in that direction. = Attention is called, however, to the fact thab
the question in that case arose on a deed of conveyance to husband
and wife. Itis undeniably true that under this deed the court beld
that an estate of entirety vested, but the text of the decision does not,
in my opinion, rule that an estate of entirety can be created under the
Kansas statnte of descents, It must be remembered that the appli-
cation of the rules of desecent under the statute, were made on the
question as to what estate the survivor of an estate in entirety held as
against the co-heirs of the deceased wife, and in discussing this ques-
tion, it is true that the dicta of the court would authorize the construe-
tion that estatesin entirety can be created, notwithstanding the statute
of descents and distributions, but the langnage used is that—

Nearly all the courts hold that estates in entirety may still exist and may be.cre-
ated by an ordinary deed of general warranty to the husband and wife, and such
estates are no more against our present laws in Kansas relating to descents and dis-

tributions than such estates have always been against all other laws concerning
descents and distributions in this and other States.

As 1 read the case, it is not to be held as authority that in Kansas
with its present laws affecting the rights of married women to take
property by descent for their sole and separate use, that when the
parents being man and wife are co-heirs of a deceased son, that because -
of the common law incidents of marriage an estate of entirety vests.

The opinion deals with the question under a conveyance. At com-
mon law it could only be created by a conveyance, and I am of the
opinion that the policy of the law of Kansas, as drawn from the stat-
utes, would indicate that these estates would not be favored.

If there were in my opinion any doubt as to the correctness of this
determination it would be removed by the act of the legislature of
Kansas, approved March 10, 1891 (Laws of Kansas 1891, p. 349), which
‘reads: .

Sko. 1. If partition be not made hetween joint tenants or joint owners of estates
in entirety, whether they be such as might have been compelled to make partition
_or not, or whatever kind the estate or thing holden or possessed be, the parts of those
who die first shall not accrue to the survivors, but shall descend or pass by devise,
and shall be subject to debts or charges and be considered toevery other intent and

purpose as if such joint tenants or tenants of estate in entirety had been or were
tenants in common; butnothing in this act shall be taken to affect any trust estate.

Your office judgment is therefore affirmed.
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RAILROAD LANDS—SECTION 5, ACT OF MARCH 3, 1887.
GRANDIN ET AL. v. LA BAR.

The purpose of section 5, act of March 3, 1887, was to protect all persons who had
parted with a valuable consideration, whether in money or other property, in
payment for lands to which the company could give no valid title. ‘

The right of a purchaser from a railroad company, toacquire title under.the provi-
sions of said section, is not in any degree dependent upon the good faith of the
company in making the sale. The question of good faith in the transaction .
relates solely to the purchaser’s connection therewith. .

There is nothing in the fact that a purchaser of land from a railread company isa .
stockholder therein to affect the good. faith of such purchaser; nor does the
further fact that preferred stock of the company, that was convertible into lands,
was given in exchange for the land, open the transaetion to objection on the
ground that there was no consideration for sale.

Secretary Smith to the Commissioner of the Qeneral Land Office, August
: 29, 1896. (W. F. M.)

On October 14, 1893, in a controversy between Edwmd G. La Bar
and the N orthern Pa_clﬁ(, Railroad Company, this Department held -
that the SW. % of . section 7, township 146 N., range 50 W., in the land
district of Fargo, North Dakota, which lies within the indemnity.
. limits of the company’s grant, did not pass to the company by virtue of
any valid selection before the date of La Bar’s settlement on October 1,
1887, that it was, therefore, excepted from the grant, and it was ordered
that La Bar be permitted to make entry of the land, (17 L. D., 406),
He gave notice of his intention to submit final proof on December 30,
1893, and on December 29, 1893, John L. and William J. Grandin made
application to purchase the land under section 5 of the act of March 3,
1887, alleging purchase from the company on September 15, 1876. On
December 30, 1893, they filed a protest against the acceptance and
allowance of Le Bar's proof. The register and receiver rejected the
application to purchase and dismissed the protest, and the Grandins
appealed to your office. La Bar made his proof and paid for the land
on the day advertised and on January 2; 1894, final certificate was
issued to him.

Your office, by letter of May 4, 1894 directed that the (JrI‘E\:TldHlS be
given an opportunity to submit plOOf in support of their application to
purchase and that La Bar be speciaily cited to appear at the hearing,
which was held on August 22, 1894, both parties appearing with their
attorneys.

The register and receiver found for the Grandins, recommending the
cancellation of La Bar’s entry, and the latter has now appealed from
the decision of your office in affirmance thereof.

The facts, as developed at the hearing, are that the Grandms, bemg
holders and owners of preferred stock of the Northern Pacific Railroad
Company exchanged the same, on September 15, 1876, for extensive
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tracts of land, including that in controversy, on the basis of three
“dollars in stock, at its face or nominal value, for one acre of land.

The case has been argued elaborately and with signal ability, both
-orally and by brief, but the questions involved, after all, must be nar-
rowed to an inquiry as to the good faith of the applicants in their
‘transaction with the company,and as to the character.of that transac-
~ tion; whether they are purchasers in contemplation of the statute. The
contentions of counsel, however, have introduced collateral and inei-
dental questions, and these will be stated and disposed of in their
order, '

In the first place it is contended that the transaction ¢“is precisely
what is defined by the authorities as a ¢ barter’ as contradistinguished
from a ‘purchase,’ and is therefore entirely outside of the purview of
the act of March 3, 1887.,” Purchase, in its broad and technical sense,
includes every mode of acquisition save that of descent, and in the
most narrow sense in which it is ever employed it means aequisition
by the payment of a price in money. But neither of these is the pop-
ular sense. In common use, and generally in statutes, as the Supreme -
Court says, ¢“the word is employed in a sense not technical, only as
meaning acquisition by contract between the parties.” (91 U. 8., 374.)
In the remedial act of March 3, 1887, it is inconceivable that the word -
was used in the restrieted sense eontended for by counsel but on the
contrary it can not be doubted that the object was fo protect all per-
sons who had parted with a valuable consideration, whether in money
or other property, in consideration of the transfer of lands for which
the company could not and did not pass valid title. This eonstruction
gives effect to the undoubted purpose of the congress, and is not incon-
sistent with any canon of interpretation.” It may be added that there
~is no longer any substantial distinction, in law, between the acquisition
of property by purchase, and by exehange or barter,

In attacking the good faith of the Grandins it is charged that the
transaction between them and the company was ultra vires, and there-
fore void, in that the charter conferred no authority upon the company
to issue preferred stock, that it could not legally deal in it own shares,
that it had no authority to retire and extinguish its shares and thus
reduce its capital stock, that the re organization of the company under
the scheme of which the preferred as well as the common stock was
issued, was unauthorized by its charter, that the sale to a stockholder
invests the transaction with suspicion, and finally it is said, that there
was no consideration for the sale, it not being shown that the stock
given in exchange had any value. ‘

The attitude of the company, either legally or morally, is not before
the Department in this case. It might be admitited that all of the acts
of the company complained of as being without its charter powers were
unauthorized, and still the status of the Grandins would not be touched.

The company is not on trial and its good faith is not in question. It
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would avail La Bar nothing even if it should be held here that the
- stock was illegally issued and illegally received in exchange for lands,

and subsequently extinguished without warrant. = In short, this Depart-

ment has nothing to do, in sueh cases, with the conduct of the company,
whether that conduct be proper or improper. Our sole business is with
the purchaser’s connection with the transaction through which he claims
the land, whether or not he was in good faith. - Attorney General Gar-
land, on November 17, 1887, advised this Department that it is not
- Tequired that the sale by the railroad company shall have been made on
its part in good faith, but only that the purchiaser shall have bought
in good faith,” and his construction of the act has since been authori-

tative in the administration of the laws here. 6 L. D., 272,

It is elementary that ¢there is no rule of law which prohibits a share-
holder from dealing with the company” and that it is competent for a
corporation to contract with its stoekholders.” . 61 IlL, 472, and 97 I1l.,
537. The Grandins; therefore, were not only within the law when they
bought lands of the company, but the fact that they were holders of
stock in the company was not a suspicious circumstance affecting their

" good faith in the transaction.

‘With.respect to the consideration passed, there is no testimony in the
record showing its value, or, indeed, that it had any value whatever.
It was preferred stock issued under the plan of the re-organization of
1875. Its holders were entitled to dividends of eight per centum before
the common stockholders should receive anything, but its prineipal and
immediate value, as it seems to.me, arose out of the fact that it was -
convertible into lands of the company situated within certain pre-
scribed limits. Those lands weré in an unsettled country, but they had
' some present and much prospective value, and that value, whatever it.
was, inhered in the stock that was convertible into them. It is charged
- that the stock had no market value, but that faet, if true, does not
affect the question. It was unquestionably va,luable to any one who -
might desire to invest in western lands, and there were many such per-
sons at that time, but the company had but recently been in great
finaneial distress and had just emerged from a species of bankruptey
proceedings, and it is not surprising, therefore, that its stocks were not
in demand in Wall street. The market value of railroad stocks is
based upon the earning capacity of the road, but the preferred stock of
the Northern Pacific Railtoad Company possessed a feature that gave
it an independent value, not to investors generally, perhaps, but to cer-
tain classes of persons, namely, such as might desire to buy lands in
the great undeveloped west. '

- Upon careful consideration of all the issues in the case I have reached
the eonclusion that the Grandins are bona fide purchasers from ‘the
company and that they are entitled to the protection afforded by secy
tion & of the act of March 3, 1887.

The decision appealed from is, therefore, affirmed.
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EXTENSION OF TIME FOR PAYMENT—-COMMUTED HOMESTEAD.

STILLMAN B. MoULTON.

The joint resolution of September 30, 1890, with respect to the extension of time for
payment is not applicable to a commuted homestead entry.

Assistant Secretary Reynolds to the Commissioner of the General Land
(W.A. L) Office, August 31, 1896. (E. B,,JR.)

On August 22, 1895, your office refused to extend the time for the
payment of purchase money on the application of Stillman B. Moulton,
in the matter of the commutation of his homestead entry No. 177, made
October 18, 1893, for the SW. 1 of section 28, T.107 N,, R. 68 W., Cham-
berlain, South Dakota, land district, for which he made final proof
July 20, 1895, on the ground that the evidence as to failure of crops
did not bring his case within the provisions of the joint resolution of
September 30,1890 (26 Stat., 684), which authorizes such extension
under conditions set forth therein. He appeals from such refusal, con-
tending that the evidence submitted by him brlngs his case Wlthln the
terms of the said resolution.

The said resolution provides:

That whenever it shall appear by the filing of such evidence in the office of any
register and receiver as shall be prescribed by the Secretary of the Interior that any
settler on the public lands, by reason of a failure of crops for which he is in no wise
respongible, is unable to make the payment on his homestead or pre-emption claim
required by law, the Commissioner of the General Land Office is hereby authorized
to extend the time for such payment for not exceeding one year from the date when -

the same becomes due.

It is unnecessary, as will more clearly appear hereinafter, to consider
the evidence submitted by Moulton in support of his said application.
The Department is well convinced from an examination of the said
resolution and the homestead law, generally, that the resolution has
no application to the case at bar, and can not have to any case of com-
mutation of a homestead. The purpose of said resolution as applied
to a homestead is evidently to defer for the period .of one year, subject
to certain conditions therein specified, the time when, by operation of
law alone, the settler would otherwise be required to make the usual
final payment of fees and commissions. These the law does not permit

* him to malke,; except in cases of soldier’s homesteads, until the expira-
tion of five years from date of entry or the establishment of residence
on the land, and does not require of him until within two, and, in cer-
tain cases, three years thereafter (Section 2291 R. 8., and section 1, act
of July 26, 1894, 28 Stat., 123). The period within which Moulton would

" be required by law to pay the final homestead fees and commissions
does not begin to run until October 18, 1898, and does not end until
three years thereafter, his entry having been in existence at the date
of the last mentioned act. .
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The commutatxon of a homestead authorized by section 2301, as
amended by section six of the act of March 3, 1891 (26 Stat. 1090), is
_the privilege of makm,{_, final proof and paymor the minimum price of
.the land at any time after fourteen months’ residence and eultivation
‘subsequent to entry. If he does this he does it at his own election.
“The law does not require but permits it to be done. He may thus sub-
stitute payment of the minimum price of the land for the remaining
_years of residence and cultivation, otherwise required, if he prefers to
-do so. To hold that said resolution was intended to apply to Moulton’s
,or to any other case of homestead commutation, would be to impute to
- Qongress the doing of a vain thing. Such legislation would confer no
“benefit, would be wholly superfluous and unnecessary in any such case.
- In case of failure of crops the intending commuter could simply aban-
don his purpose to commute—for the time being at least. The extension
..of the day of payment would lie in his own hands.
The paragraph on page 25 of circular instructions issued October 30
1895, which refers to said resolution and declareb that it
-may be taken advantage of in proper cases for obtaining an extension of time of -
- payment of purchase money by parties commuting their homestead entries by pro-
_ceeding as hereinbefore pointed out under the head ‘‘Extension of payment,” is
error and is hereby abrogated. ) .
The decision of your office is"modified in aceordance with the fore-
going.  Moulton’s application will be denied upon the ground herein
indicated, and his final proof canceled Wlthout prejudice to his rights
under the homestead law.

SWAMP LAND~FIELD NOTES OF SURVEY~SELEOTION.
STATE OF MINNESOTA v, ORAIG.

Inthe absence of an affirmative showing that a tract of land was swamp in character
at the date of the grant, the Department will not order a hearing to determine
its charaecter, where by the field notes of survey it is returned. as agricultural
land.

" Thefailure of the Stateto selecta tract as swampland, thatis returned as a;gmcultural
within the two years after survey as prescribed by the statute, will be held

" sufficient to preclude the subsequent assertion of such right by the State in the
presence of an intervening bona fide adverse claim.

' Secretary Smith to the Commissioner of the Gemeral Land Office, August'
' . 81, 1896. ~ (B.M.R.))

‘This case ihvolves the NW. £ SE. 4, Sec. 30, T. 63 N., R. 11 W,,
“Duluth land distriet, Minnesota, and is before the Department upon
appeal by the State of Minnesota from your office decision of February
4, 1896, denying its apphcatlon for a hearmg to- determme the eharac-
' ter of th1s land. :
The record. shows that on September 23, 1895, Wllham Craig ﬁled
. Porterheld serip for thisland and on November 18 1395, J ohn 0 J udge,

1814——VOL 23—20 ’
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as agent and attorney of the State of Minnesota, filed his application
for a hearing to determine the character of the land.

The act of March 12, 1860 (12 Stat., 3), extends to the Stdtes of Min-

nesota and Oregon the provisions of the act of September 28, 1850
(9 Stat., 519).

The townshlp plat was filed in the local office on July 20 1885, and
according to the field notes and the plats of that survey, thlS land is
returned as agricultural and not as swamp land.

In the application for a hearing various affidavits are submitted on
the part of the State as a basis for ordering the hearing petitioned for.
These affidavits are to the effect that in 1881 and at various dates sub-
sequently, this tract was on the date of such survey or examination, of
a.swamp-land character. Your office decision held that the showing
made was insufficient upon which fo order a hearing.

On April 10,1888, Dr. L. J. Woollen, chief of the swamp land divi-
sion, as special agent, reported to your office the result of his investiga-
tion as to the character of certain lands in the Duluth land district,
which had been selected and reported to your office as inuring to the
State under the swamp land act of March 12, 1860, In his report he

“stated that from the evidence presented therewith the fraudulent char-

~ acter of the survey is clearly shown and made out in the following
townships: "

Township 63 north, 11 west;

[11 62 113 11 ¢

113 63 ¢« 10 ¢«

13 2 ] 10 ¢«

I3 [ 20«

1] Bl ¢ 21 ¢« N

In particularizing his report he says:

The numerous cases of conflict arising in said township against the swamp elaim
wherein the dry character of the different tracts claimed as swamp is clearly shown
by sworn evidence, indicates that the survey of said township was madein a fraudu-
lent manmner. . . . There is one tract of fifty acres that was patented to the State
of Minnesota in 1883 as swamp land which was shown to be swamp by the field
notes of survey which was high, dry, and hilly land. . . .- This tract is specially
valuable for iron ore and I was informed by a party living near it that the tract was
probably worth one hundred thousand. dollars. From all the information I could
gather I came to the conclusion that surveys made prior to 1880 and 1881 are in the
main correet, but that surveys made since that date are mostly fraudulent and unre.
liable in those townships where there is valuable timber and iron ore.

He therefore recommended that in those townéhips in the Duluth
district where the surveys had been made since the date above men-
tioned, that the State be required to take her swamp land by agents in
the field instead of by the field notes as theretofore and ‘
that all approvals of swamp land heretofore made for said townships, which have ‘
not been patented, be revoked and cancelled . . . To continue patenting lands
to the State by the field note readings in sueh fownships would be a great wrong to
the government and to those settlers who wish to make homesteads on agricultural
land that, under the present system, is erroneously shown by the field notes to be
swamp and overflowed. :
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Your office letter of April 28, 1888, transmitted Dr. Woollen’s report
to this Department and concurred in his recommendation that all
approvals of swamp lands which have been selected under surveys.
‘made-since 1880 and not patented, be revoked and that the State be
required to make swamp land selections by agents in the field instead
of in the manner previously followed, and acting upon this report the
then Secretary en March 2, 1889 (L. and R. 174, page 438), said:

" I am of opinion that the affidavit accompanying the report of Dr. Woollen fur
nished sufficient evidence that the surveys upon which the selections of swamp lands

were approved were wholly unreliable, if not false and fraudulent, and that such.
unreliability could only have been due either to fraud or palpable mistake.

The recommendation of your office was accordingly approved, the
approvals of the selections of swamp lands, based on the field notes of
the alleged fraudulent surveys made since 1830 were revoked, and the’
State was required to make future selections by agents in the field.

This tract of land is situated within one of the townships mentioned
by Dr. Woollen. It is apparent from reading the report of Dr., Wool- |
len that the frand of which he complains was in representing dry land
to be swamp land and that this fraud was brought about by certain
corporations having become interested by reason of purchase from the
State. In this particular, only, in so far as I have been able to learn,
was the survey of this township now under consideration, deemed
fraudulent. There is no allegation that this survey was not actually
run; on the contrary, so far as this tract is concerned, the exact

opposite appears to be the case.

In the affidavit of Reuben F. McClellan, who testified that in the
month of December, 1895, he was detailed by the land commissioner of
the State of Minnesota to make a careful and correct survey and exam-
ination of the tract of land, he avers that . ‘
on and during the 13th, 14th and 15th days of December, 1895, he made a eareful and
correct survey and examination of said land, and that the plat attached is a correct.
plat of said survey of said land as made by deponent, and that the memoranda attached
to said plat are correct notes of said survey, and that part or portions of said lands
marked and indicated on said plat as dry land, was, at the time of such examination
and survey, in fact dry land and that every part and portion of said tract of Iand
other than said part and portion marked as dry land on said plat.was, at the time of
such examination and survey, wet and overflowed land.

The following appears in his field notes: * Found all trees standing
noted in the United States survey.”

The other element entering into the survey bemg that of the char-
acter of the land as represented by the field notes, it has already been

‘noted that the only objection to the correctness of such representation
lies in the return of land aJctually dry in fact, as being of a swampy
nature. -

The rights of the State of Minnesota attached to this land in 1860,
on the 12th day of March, or not at all, and it was the character of the
land upon that date thh determmed the question as to whether the-
r1ghts of' the State of Minnesota vested.
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© There is no affirmative showing in this record whatever that the land
~was of the character contemplated by the act supra,at the date of:its
. passage. :
. The approval of a govelnment map of survey which represents-land
to be of any specific character is the making of a prima facie case whieh
“has to be overcome and rebutted by the affirmative showing of the
petitioners. It is true that the correctness of the survey has been
.fyuestioned, but two facts are apparent in so far as they apply to the
- tract involved, and those are that the survey was actually made upon
. the face of the earth,and that the only objection to the survey of these
townships was that land was returned as swamp which was, in fact,
~of an agricultural character. There has never been,so far as I have
“ibeen able to ascertain, any question that lands reported as agricultural
wyere in fact now of such character. From plats furnished by the peti-
itioners, it appears that there is a creek running through this forty acre
stract, which has ten feet of mud in it. Possibly, in the Iapse of time
zsince 1860, now exceeding one-third of a century, that stream may have
ibecome filled up, overflowing its banks and has changed the character
-of this land. However that may be, it is sufficient to say that in the
- absence of an affirmative showing that the tract was of the character
.eontemplated in the acts of 1850 and 1860, at the date of the passage
of the latter act, the Department would not be justified in ordering a
- hearing to determine this question.
The act of March 12, 1860 (12 Stat., supra), which was substantmlly
re-enacted in section 2490 Revised Statutes, provides that selection of
-Jands by the States shall be made within two years from the adjourn-
" ment of the State legislature, after notice by the Secretary of the Inte-
.zrior to the governor of the State, that the surveys have been completed
and confirmed. This survey was made in 1885, The State asked for
a hearing to determine the character of the land in 1895. What was
the effect of the requirement that the selection should be made within
two years after notice? Was it ma,ndatory and imperative, or simply
directory ? .
Endlich on the Interpretation of Statutes (612, Sec. 433), says:

It has indeed been said that no rule can be laid down for determining whether the
command is to be considered as a mere direction or instruetion involving no inval-
. idating consequence in its disregard, or imperative, with an implied nullification for
disobedience, heyvond the fundamental one that it depends on the scope and object
of the enactment. It may, perhaps, be found generally correct to say that nullifica-
~#Hion is the natural and usual consequence of disobedience, and that where an act
requires a thing to be done in & particular manner, that manner alone must be
" . adopted.

And again in Section 436, in speaking of intervening adverse rights
whose standing is being injured by the wrongful conduect of publie
“officials; it is said: :
~ Ina Wbrd, where a statute fixes a time within which public officers are to perform
" gome act touching the rights of others, and there is no substantial reason apparent
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from.the statute itself, from other statutes; or from the consequences of delay—e. g.,.
‘awrong to the intervening rights of third parfies~—why the act might not be as well
done after the, expiration of the period limited as during the same, or mdlcatlng‘
that the legislature intended it should not be done at all if not within that period,
the latter will, as regards third persons, he treated as directory, and the fixing of it”
will not invalidate or prevent official acts, under the sfatute, after the expiration of:
the pruscmbed perlod k

" It is not necessary in  this case to pass upon the questlon of whether
the failure to select or attempt to select within the two years prescribed
by the statute determines the rights of the State of Minnesota. The:
only question here to be considered is, that interveniug adverse rights.
having attached, whether the application for a hearing by the State
looking toward selection, shall be considered.

I am of opinion that the clear intent and meaning of the act requir-,
ing the selection to be made within two years after notice of the survey,,
was a requirement inserted by the legislative will in order to protect. °
citizens of the United States from just such annoyances as that pre-
sented by this proceeding in behalf of the State of Minnesota.

This tract of land was returned by the public survey as agueultulalﬁ
the citizens of the United States had a right to act upon the faith of,
that return and especially when the two years within which the State,

-of Minnesota was entitled to select the tract had passed with ne-
attempt. upon its part to make any claim under the act of 1860 in its-
behalf, any citizen of the United States had a right to assume that ne.
such claim would in fact be made, and without in this decision holding:
that the State of Minnesota could not thereafter make a claim under
the swamp act ‘to this tract of land, it is sufficient to say that having
failed to do so within the time prescribed by the statute, its deferring
such an attempt at selection until this time was at its own risk, and
that in the presence of an intervening bona fide adverse claim this
Department will not now entertain that contention.

It is not enough to say that the grant in behalf of the States of

Oregon and Minnesota contained in the act of 1860, was a present
- grant, and therefore couveyed the title to all lands which were in fact
of a swampy character on the date of. the passage of that act March
12, 1360.

A grant must have definiteness and precision, and there is and could
be no definiteness and precision until selection. To say that thirty-five
years aftera grant of swamp lands had passed within ity domain, that
a State can assert title to a particular tract of land,is to say that there-
is actually no bar of time within which such bG]@Lthll can be made, and
there would be no such thing as quiet, peaceable possession of real
estate inside the State of Minnesota, for fear that now or hereafter, the
State of Miunesota might undertake to prove any given tract unpat-
ented, was in fact swamp, and inured under its grant. .



310 DECISIONS RELATING TO THE PUBLIC LANDS.

- The State denies' the reception of notice of the making and confir-
mation of the survey but your office decision states:

The State accepted in 1885, the list of selections of lands in this township made
by the United States surveyor-general and known as list No. 54, Whether any actual .
selection list was filed by the State authorities as the basis of this lis§ by the sur-
veyor-general, or whether the surveyor general upon return of the field notes simply
listed to the State, as swamp, all lands so shown, does not appear. But however
that may be it is admitted that a copy of the said list of selections was furnished the
proper officer of the State having charge of its land matters. The State by accept-
ing the list tendered, adopted it as her own and made it on her part a segregation in
said township of the swamp from the dry lands. -

This would appear to be sufficient to dispose of the question of notice.

In consideration, therefore, of the failure of the petitioners in this
case to make out any showing whatever of the character of the land in
1860, the date at which the rights of the State attached, or failed to
" attach, and of the fact that this survey was actually made and its cor-
rectness in reference to its returns of dry land has never been ques-
tioned by this Department, or any one else so far as the Department is
aware, and the fict that the survey as run has been identified by the
petitioners themselves as a correct survey of the tract, and in consid-
eration of the long lapse of time between the period at which the rights
of the State of Minnesota attached, or did not attach, in consideration
of this silence of the State and the intervention of bona fide adverse
rights, for the above reasons and those so foreibly and logically set out
in the opinion of the Commissioner, I affirm his decision.

RATLROAD LANDS—SECTION 4, ACT OF MARCH 3, 1887.

DAILY ». MARQUETTE, HovaHTON AND ONTONAGON R. R. Co. ET
AL, (ON REVIEW).

' By the certification of lands under this grant they are as fully separated from the
public domain and removed from departmental control as though patent had
issued therefor.

A congressional declaration of the.forfeiture of lands granted to aid in the construe-
tion of a railroad, for failure to construct the road in accordance with the grant,
is also, in effect, a declaration by Congress that certified lands so forfeited, were
‘“erroneously certified,” and the Department will not question such declaration
in construing the provisions of section 4, act of March 3, 1887. '

A declaration of forfeiture as to the unearned lands within a railroad grant requires
an adjustment of the grant in order to determine what lands were restored to
the public domain by the act of forfeiture, and the determination of such mat-
ter is an “‘adjustment” within the meaning of seetion 4, act of March 3, 1887,

Assistant Secrei‘cwy Beynolds to the Uommissioner of the General Land
(W. AL L) Office, September 2, 1896. (V.B)

On September 5, 1894 (19 L. D., 148), this Department decided the
case of Daily ». Marquette, Houghton and Ontonagon Railroad Com-
pany and the Michigan Land and Iron Company, wherein it was held
that the application of Amasa Daily, to make entry of the S.% of the
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NE.% and the E.§ of the SE. 1 of Sec. 17, T..50 N., R. 3¢ W., Mar-
quette land office, should be 1e3e(,ted and that the Michigan Land
and Iron (Jompany, vendees of said railroad company, should be
-allowed, at theé proper time, to make purchase and entry of the land
in question, under the provisions of Sec. 4 of the adjustment act of
 March 3, 1887 (24 Stat., 556). \

A motlon for review zmd reversal of that decision is now before me.

A number of specifications of error accompany the motion; but they
are all subordinate to what counsel for movant, in their first brief, say
are “the clear cut” and only questions presented by the motion, viz:
“Is this alleged purchase from the Marquette, Houghton and Ontona-
gon Railroad Company, and are these lands, within the purview of
Sec. 4 of the act of March 3, 1887%” ]

The question as to the character and condition of the land which
-ecould be purchased under the provisions of the adjustment act of 1887
was carefully and fully discussed in the case of Pierce ». Musser-

Sauntry Company (19 L. D., 136), and the right of a corporafion to
purchase, as a citizen, under the provisions of said act, was also dis-
cussed and determined in the case of Telford v, Keystone Lumber Com-
pany (ib., 141). A ecareful consideration of the arguments on these
_questions presented anew, and of the authorities cited to sustain them,

- on this motion, fails to persnade me that there was error in the deci-
sions referred to, or in the former decision in this case, on the same
points. Both of the questions presented in this motion must therefore -
be answered in the afirmative. ' ,

And having so recently discussed and determined the questions
involved, it is not.deemed necessary to say more in relation to them at
this time.

‘Whilst, because of the full discussion already had of the two princi-
pal questions involved, it may not be desirable to say anything more
in relation thereto, there are minor points presented 111 the briefs of
Daily’s counsel whwh it may be well to refer to.

* (1) Tt is said that the lands in question were never certified to the
State for the benefit of said railroad; and therefore cannot have been
“erroneously certified;” that the only certitication made was by what
was then known as “information lists,” which did not and were not
intended to convey title. :

The answer to this may be found in the case of the Lake Superior,
&e., Company v. Cunningham (155 U. 8., 354, 375), where, in passing -
upon a like certification under the same act, made about the same time
and under very similar circnmstances—definite Jocation of a road, which
was never built—the supreme court says that such certification ¢iden-
tified and set apart” the lands granted to the railroad company by the
act. Contmumg, the court says—

3 : )
By tha,t; identification and certification those lands were absolutely separated from -
the public domain and as fully removed from the control of the Land Department
as though they had been already patented to the State.
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" (2) Counsel urge that, if, however, it should be held there was a
certification of the lands to the State which passed title, said lands, being
of the granted lands, then they were properly and not “erroneously
certified,” and are not therefore within the terms of the adjustment act.

There might be some force in this contention if the road had. been
built opposite to the lands prior to the passage of the forfeiture act of

~Mareh 2,1889 (25 Stat., 1008). The graunt was a present one, subject to
forfeiture for failure to build a road within a specified time. The road
not having been thus built, Congress declared the forfeiture of the lands
opposite the unconstructed portions of the road, among which lands’
thus forfeited are those in controversy here. It therefore necessarily
results, in view of this forfeiture, that Congress declared that said
lands were “erroneously certified;” and this Department may not
guestion that declaration.

Section 4 of the adjustment act declares that, as tolands so errone-
ously certified, which have been sold by the glantee company, qualified
parties, who purchased them, shall be entitled thereto, upon making

- proof of the fact of purchase, within such time, and under such rules,
as may be preseribed by the Secretary of the Interior, “after the grants
respectively shall have been adjusted.” And counsel for Daily insist
that, the lands involved having been forfeited and restored to the public’
domain, by the act of Congress, the adjustment of the grant, required
by section 4 of the act of 1887, previous to entry thereof by the pur-
chaser, is not necessary or possible, and therefore the lands in question
are not in the category of lands which may be purehased under said’
section 4.

I do not concur in this view. Ob the contrary, it is my opinion that,
in order to ascertain what lands were forfeited and what were not for-
feited by Congress, an adjustment of the railroad grant was necessary.
To the extent of this ascertainment this adjustment was made, when
the terminal or end lines of the grant were established at IAnse by
departmental decision. To that extent, and so far as the lands in con-
troversy are concerned, that adjustment is final and conclusive, and the
want of it is no ionger an obstacle in the way of the comummatlon of
purchase by the Michigan Land and Iron Company within a 1easonable
_ time after the promulgation of this decision.

It is alleged by eounsel for Daily that the purchase from the railroad
company by the Michigan Land and Iron Company was not made in
good faith, and that the stockholders of said company are aliens and
non-residents, and therefore the purchase should not be permitted.

It is a well settled rule that the judgment of this Department is not
- to be delayed by mere allegations of this general character, and especi-
ally were there has been an abundance of time to gustain them by affi-
davits or other testimony.

Reviewing the whole case, and all the arguments presented, the
motion for review is denied, and the papers are sent to you.
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- You will notify the patties in interest hereof; and inform the Michi-
"gan Land and Iron Company that, the grant having been adjusted, as -
to the land in question, that company will be allowed thirty days there-

- after within which to present proper proof and make entry.of the land
-in controversy, in accordance with the provisions of the circular of Feb-
ruary 13, 1889 (8L, D., 348), so far as the same is applicable to their ..
case; a duly certified copy of their act of incorporation, under the laws
of ‘the State of Michigan, will be accepted by you, as the proof of .citi-
zenship required by the circular. :

Instead of rejecting at once the apphedtlon of Daily the same may .
be held in abeyance for the present. If the Michigan Land and Iron
Company make the necessary proof and entry within the time required,
then Daily’s application will be finally rejected; otherwise he may be-,

‘allowed to make entry of the tract applied for.

Upon entry being madeof the lands by the Michigan Land and I10n. .
Company, payment therefor will be requnired of the Marquette; Hough-
ton and Ontonagon Railroad Company, and you will demand of said
railroad company the payment of an amount equal to the government:
price of similar lands, as prowded for in section 4 of the act of 1887,
SUPra. ;

. In case of the refusal or neglect of the railroad company to make the
payment as above specified, within ninety days after the demand, you:
will report their action to this Department, transmitting a sufficient
record to be sent to the Attorney-General, that e may cause suit to be
brought against said company for the amount. - ' )

Thus modified, the former decision of the Department is adhered to..

ROMAINE ». NORTHERN PActrFic R. R. Co.

On motion for review of departmental decision of June 9, 1896.(22
L. D., 662) the new question raised thereby, as to the validity of the:
company’s selection, is referred to the Geeneral Land Ofﬁce, for ('onsni-
eration and decision.

PRACTICE—~PROTEST—-SCHOOL LAND-MINING CLALVL
STATE oF MONTANA . SILVER STAR MrviNg Co..

A protest filed by a State against the a,llowance of an entry should be corroborated °
_ in accordance with the rules of practice.

In the exetrcise of its proper supervision over the disposition of the public lands the
Department may waive questions affecting the regularity of proceedings below,.
and render such judgmeént as seems just and proper in the case.

‘Where a mineral entry has been allowed on a school section the protest of the State
will not be considered with a view to a hearing, in the absence of a definite alle--
gation that the land was in faet not mineral land, or known to be such at the

- date the school grant attached. ‘ :
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Asszstcmt Secretary Reynolds to the Oomams%oner oj the General Land
Office, September 11, 1896. (W.M.W.)-

The State of Montana by its attorney general has appealed from your
office decision of April 5, 1895, rejecting the protest of said State
against the issuance of a patent upon mineral entry No. 84, Bozeman,
Montana, land district.

The record shows that on October §, 1891, the Silver Star Mining
Company made entry No. 84 of the Silver Star lode, which was sitnated
almost wholly within Sec. 16, T. 4 N., R. 1 W,, Bozeman land district.

By your office letter of Octobel 2(, 1892, the State of Montana was
allowed thirty days in whieh to show cduse why said mineral entry
should not be passed to patent.

On March 8, 1895, your office again directed the register and receiver
of the local land office at Bozeman to give notice by registered mail to
the State of Montana of your office decision of October 27, 1892,

On Mareh 13, 1895, the receipt of notice of the aforementioned
decision was acknowledged by the State Board of Land Commissioners
of the State of Montana, and the matter was referred by said boald to
the attorney general of said State for appropriate action. _

On April 18, 1895, the State through its attor uey general filed m the
local office the followmg

1. The State eleets to contest the apphcatmn made by James W. Prouard, for a
portion of section 16, Tp.4 N., R.1 W., upon the grounds that said James W. Prounard
has not complied with the law in filing and posting his original notice of location
of the land in controversy.

2. That the notice was not posted in the manner.-provided by law.

3. That no vein or lode has been discovered upon said land.

4, That the claimants and locators of said Silver Star Lode Claim have not
expended upon said claim the amount required by the statute for development and
Tepresentation.

5. That the claim has not been }"epresented by the said claimant, or by any person
for him, in accordance with the laws of Congress and the law of the State of
Montana. )

6. That said land is more valuable for agricultural purposes than for mineral
purposes.

By letter of March 19, 1895, the local officers transmitted to your
office the paper filed by said State.

On April 5, 1895, your office dismissed said protest for the reason
that it is not sworn to nor corroborated, as required by Rules 1, 2 and
3 of the Rules of Practice.

The State of Montana appeals.

The appellant assigns the followmg errors in the decision appealed
from:

(a). That the action of the Commissioner in this case is prejudicial to the best
interests of the State of Montana. : .
(b). That the Commissioner erred in holding that the State of Montana is required

to verify a protest filed in cases like the one under consideration.
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(¢). The Commissioner erred in holding that it is necessary for the State of Mon-
tana to corroborate its protest.

(d). The Commissioner erred in holding that Rulesone, two, and three (1,2 and 3)
of the Rules of Practice are applicable to, or control, the btate of Montana in cases of
this character. :

- The first quest'ion to ‘be determined is, Whether Rules of Practice
one, two and three properly apply to a proceeding initiated by a State.

The Rules of Practice were made for the purpose of aiding the land
department in the orderly disposition of the public lands under the
laws of Congress.  Their requirements are reasonable and tend to aid-
the department in arriving at just conclusions in controversies arising
between adverse claimants for the public lands. Wherever a State
seeks to become a-party litigant there seems to be no just reason why
it should not be requived to place itself in the same position as other-
litigants in order to have its rights determined. The State necessarily
‘must act through its officers aud ageuts. While its chief law officer
may not be in possession of the facts to such an extent that he can -of
his personal knowledge verify the State’s protest, he surely can procure
the corroboration froin parties who areconversant with the facts, and
who can verify the facts set forth in the State’s protest from personal
knowledge
- "In the case of the State of Montana v. Bayliss (22 L D.. 629} the

Department held that a protest filed by a State against the allowance
of an -entry should be corroborated according to the Rules of Practice.
There is no sufficient reason presentéd i in the case at bar to call for any
. change in the holding in that case.

It was held in Pike’s Peak Lode (14 L. D., 47), that in the exercise
of its proper. supervision over the disposition of the publie lauds, the
Department may waive questions affecting the regularity of proceed-
ings below, and render such judgment as seems just and proper in the
case. Under this authority the sufficiency of the allegations of the
Stateé’s protest against said mineral entry will be considered.

The only ground upon which the State appears to make any claim
adverse to the mineral entry must arise out of the fdct that the land
involved is situated 'in section sixteen.

By seetion 10 of the act admitting Montana into the Union (25 Stat.,
. 876-679), sections sixteen and thirty-six in every towunship were granted

to said State for the support of common schoolb '
Section 18 of said act provides:
That all mineral lands shall be exempted from the grants miade by this act. But
. if sections sixteen and thirty-six, or any subdivision or portion of any smallest sub-
division thereof in any township shall be found by the Department of the Intorior
$o be mineral lands, said States are hereby authorized and empowered to.select, in
legal subdivisions, an eqnal quantity of other unappropriated lands, in said‘Stm‘ces;
in lien thereof, for the use and benefit of the common schools of said States.
By act of February 28, 1891 (26 Stat., 796), Congress amended see- -
tions 2275 and 2276 of the Revised Statutes providing for the selection
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~ of lands for educational purposes in lieu of those appropriated for other
purposes. The Department issued instruetions under this act on April -
22, 1891, in which it was held that said amendatory. act superseded
the provisious of the act of February 22, 1889 (25 Stat., 676, enabling
the people of North Dakota, South Dakota, Montana and Washington
to formn constitutions, ete.), in so far as they are in couflict with said
amendatory act of 1891, and that school lands provided for in the act of
1889 should be administered and adjusted in aceordance with the-later .
legislation. . See 12 L. D., 400. In so far as the right of the State to
select lands in lieu of mineral lands in sections sixteen and thirty-six
there is no conflict between the act ot 1889, supra, and the act of 1881,

It must be remembered that the entry was allowed and the money
paid to the government for the land embraced in it in 1891; that this
controversy arises on the application for a patent.

. In the absence of objections by the State, the proofs preceding the
entry and its allowance by the land department would be a sufficient
finding of the Interior Department that the land embraced in such
entry is mineral land and would form a proper basis for selecting other
lands in lien thereof. If the State insists that the land in question was 4
in fact not mmerdl land and known to be such at the date the school
grant to the State atcached then a hearing should be ordered to deter-
mine the fact as to the character of the land at that time.

As to the sufficiency of the State’s protest, if the land in question was
mineral in character, the allegation that notice was not posted in the
manner required by law Would be wholly immaterial as far as the State
is concerned.

This disposes of the first and second gr ounds of the protest, for if the ‘
land was in fact mineral and known to be so at the time the grant to
the State took effect, it is immaterial to the State whether the entry-.
man complied with the mining laws of the United States or not. This
question is solely one between the claimant and the United States.

The third ground is insufficient, for the reason that the land may in
‘fact have been known to be mineral, and still no vein or lode been dis-
~ covered thereon. 4

As to the fourth and fifth groundb, their allegations are not sufﬁclent’
to raise any question that concerns the State or could in any way affect
its claim to the land. The sixth and last ground is that the *land is
more valuable for agricultural purposes than for mineral purposes.”
This language is too indefinite to properly be construed in such a
manner as to embody the claim that the land was in fact not mineral
land and known to be such at the date the school glant to the State
attached..

For these reasons the State’s protest must be dismissed.

However, if the State so eleet it may, within thirty days from
notice of this decision, file a new protest, duly corroborated, specific-
ally alleging facts showing its claim to theland in question, and in case,
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it does so, then your office will. direct:that a:hearing be had  to deter-
mine the rights of the State to the land in:question. = If the State fails

- to file its ‘claim within the time named, and there is no other objection,
" the entry will be passed to patent.

The judgment appewled from is accordingly modified.

Louise MINING COMPANY.

Motion for review of departmental decision of June 9; 1896 (22 L..D;,‘
* 663), denied by Assistant Secretary Reynolds, September 11, 1896,

- SECOND ‘CONTEST;COMPLIANCE WITH LAW  DURING. PENDING
CONTEST.

JOHNSON ET AL. ». SMITH ET AL

A second contest may be properly entertained on a charge that the entryman has
failed to comply with the law since the hearing in the former suit.. .

Assistont Secretary Reynolds to the Commissioner of the General Lmd
Office, September 11, 1896. ‘ (E. M. R.)

This case 1nv01ves the NW. 1 and the NE. £ of section 7,T. 48 N., R.

'8 W., Ashland land district, W]SCOUSln The record’ shows tha’o on

‘ February 23, 1891, Abraham Johison made homestead entry of the

NW. % of the above described land, and on February 24,1891, Owen R.
Tracey made homestead entry for the remaining quarter sec¢tion.

Henry M. Smith and Thomas Lowe filed affidavits of contest alleging

prior settlement under the act of September 29, 1890 (26 Stat., 496),
 which gave preference rights of entry to settlers upon these lands, and .
thereupon such proceedings were had which culminated in departmental '
. decision of Oectober 18, 1893 (17 L. D., 454), canceling the entries of
Johnson and Tracey, Whlch action Wa§ affirmed on April 16, 1894 (18
L. D., 409).

May 30, 1894, Lowe and-Smith made homestead entries, the former
of the N. % of the NE. 4 and the N. 4 of the NW. %, and the latter of
the 8. 4 of the NE. L and the 8. § of the NW. 1 of said section, town-

~ship and range.

On June 6,1894, Johnson and Tracey filed affidavits of contest a gamst

- the entries of Lowe and Smith, in addition to affidavits made in the

-latter part of May, 1894. The register and receiver denied the appli-
cations, and upon appeal your office decision affirmed their action, which

- action was affirmed by the Department on February 4,18%6. A motion
for review having been filed, and having been entertamed the case is
before the Department for ﬁnal adjudication,

In the decision complained of it was said:

) This Department has decided that Smith and Lowe were entitled to enter the lands
- in controversy within six months after September.29; 1890, the date of the act. That
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question is no longer an open one. - It is res judicata. But when they offered to exer-
cise their right, they found that the lands had been entered by other parties, and.
being thus segregated from the public domain were beyond tleir pfesent reach.
‘While they remained so segregated, the lands were no longer public. They were not -
available either for settlement or entry, and Lowe and 8mith could not rightfully
maintain residence thereon. To .have done so would have made them trespassers
upon the rights of Johnson and Tracey, who were entitled to sole possession and occu-
paney so long as their entries remained of record.

An examination of the affidavits of contest discloses that those filed

on June 4, 1894, are, when taken by themselves, insufficient upon which
~ to base a judgment ordering a hearing, but when coupled with those
‘made on the 24th or 25th of May, 1894, it appears that they contain a
charge which justifies the Department in taking such action. The affi-
davits when so considered together are equivalent to stating.that since
the former contest the entrymen have not complied with the law with
reference to the maintenance of residence and cultivation as required,
nor can it be said that this matter is res judicata, for the reason that
the only matter adjudicated was up to the former hearing, and nothing
that may have transpired showing non-compliance with the law since,

has been, or could have been, adjudicated by that decision.
It is a familiar doctrine of this Department that he who claims a

right of entry by reason of prior settlement can not defer the establish-
ment and maintenance of residence until the allowance of his applica-
tion to enter. This docirine was laid down in Hall ». Stone (16 L. D.,
199), where the Department held, inter alia:

A homesteader who claims priority of right by virtue of an alleged settlement,
must comply with the settlement law and can not defer the establishment and main-

tenance of residence until the allowance of his application to enter.

This was again asserted in Mclnnes et al. ». Gotner (21 L. D., 97),
where it was held (syllabus):

One who claims the right to make a homestead entry on acecount of priority of set-
. tlement must show that the alleged seftlement was followed by the establishment
and maintenance of residence.

See also, to the same effect, Foote ». McMillan (22 L. D., 280).

There is contained in the answer of the defendants to this action a
prayer for the dismissal of the appeal taken from the Commissioner’s
decision prior to the rendition of the judgment now sought to be re-
viewed. In view of the apparent sufficiency of the causes of action
alleged by the petitioners, and the allowance of the appeal by the Com-
missioner at the time, for reasons that appeared just and proper to him,
that question will not now be passed upon.

The petitioners will bear the expenses of this hedrmg, andibis better
that the defendants be put to the annoyance of another trial than that
these petitioners, who appear to be residents upon the land, should
lose this opportunity of proving what may be their valuable rights.

The petition is therefore granted, and you will direct that a hearing
be had to determine the matters presented by the affidavits of contest,



DECISIONS RELATING TO THE PUBLIC LANDS. 319

"GOWDY ET AL, ». KisMET GoLp MINiNg Co.

Motion for review of departmental decision of May 23,1896, 22 L. D.,
624, denied by Assistant Secretary Reynolds, September 11, 1896.

PORTERFIELD SCRTP—UNSURV’EYEj) LAND.
HosMER v, DENNY ET. AL,

Porterfield scrip 'is locatable only upon lands that have been surveyed under
authority of the government.

Assistant Secretary Reynolds to the Commissioner oj the General Lcmd
Office, September 11, 1896. - (W, M. W)

The case of A. A. Hosmer against A. A, Denny et al. has been con-.
sidered, on appeal of the former from your office decision of December
13, 1894, rejecting his application to locate Porterfield scrip upon a
certain tract of land alleged to be located between the meander line of
donation claim No. 40 patented to Arthur A. Denny and the township
meander line of Elliott’s Bay, as shown by the survey of township 25
\T., range 4 E., Seattle, Washington, land district.

On July 1, 1889 Hosmer, the claimant, made his apphca’mon to be

allowed to locate Porterﬁeld serip warrant No. 23 upon the land in
_ controversy, describing it as follows:
Beginning at the government meander corner or evidenee post on the 8th standard
. parallel 2.96-chs. west of the standard corner to Secs. 31 and 32, town 25 N., range 4
east, Will. Mer. in the Territory of Washington; thence along government meander
- line north 42° west 25 chains; thence north 49° 30/ west, 29.53 chains (here intersect-
ing west boundary line A. A. Denny’s donation claim No. 40) ; thence along the west
boundary of the A. A. Denny donation claim No. 40, south 50° 45’ E., 34.14 chains;
thence south 38° 15/ east, 17.68 chs. to southwest fractional corner of the A. A,
Denny’s claim No. 40; thence S. 38° 22/ east, 2.89 chs., to place of beginning in sec-
tion No. 81, township No. 25 north of range 4 E., . . . containing 3.02 acres.

On July 19, 1839, the local officers rejected Hosmer’s application, on
the following grounds ' _

*1. Thete is no such tract of land shown on the ‘records of this office as publie

A lands of the United States. | )
2. That if there [is] such a tract of land it is not surveyed public land of the

United States ‘mcl therefore not subject to location of the class of scrip known as

Porterfield serip.
3. Said tract is occupied land within the corporate limits of the city of Seattle,

and therefore not subject to the location of the class of serip deseribed.

The applicant appealed to your office.

On June 28, 1890, your office affirmed the )udgment of the reglster
and receiver.

Hosmer appealed to the Department.

On July 23, 1892, the Department found that ¢there are interested
partles in possession” of the land in contmversy ‘“who have had no
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notice of Hosmer’s said application,” and thereupon‘ directed that a
hearing be ordered “to determine the true status of the land applied
for,” with notice to Denny and all parties in interest and in possession

of said land. ,
The hearing was held before the register and receiver, after notice to
the several parties claiming an interest in the land in controversy.
- A. A. Denny, in his answer to Hosmer’s application, alleges that:
He is the same person who located, made proof upon and received the patent to
donation entry No. 40, and that said donation claim includes the land in controversy.
2. He alleges that there is no such tract of land shown on the records in the office
of the register and receiver of the United States Land Office at Seattle, Washingfon,

as public land of the United States.
3. He alleges that if there be suech a tract of land that it is not surveyed pubhc
“land of the United States,
4. He alleges that said tract described is within the corporate limits of the city of
-~ Seattle, and it is ocenpied, and -exfensive 1mprovements have been made thereon in
" aid of commerce and navigation.

- 'He further alleges ownership in fee in certain lots in the city of
Seattle, which are inclnded in a portion of the tract covered by Hos-
mer’s application. _ _
These issues are substantially pleaded by divers other parties to the
_record.
The register and receiver rejected Hosmel’s apphcatmn, and he
"appealed to your office.
On December 13, 1894, your ofﬁce affirmed the judgment of the local
officers.
Hosmer appeals.
. Theassignment of errors contains seventeen speclﬁcatwns of alleged
cerrors in your office decision; therefore it is 1mpract1cable to set them
out in full in this opinion.
The testimony in the case is voluminous, covering over six hundred
" pages of typewritten matter. It hasbeen carefully examined and duly
considered in connection with oral and written arguments submitted
by counsel representing the respective parties.
The land in controversy lies between the meander line of the town-
- ship survey and the meander line of the Denuy donation claim on
Elliott’s Bay, an arm of Puget Sound. It is located in the limits of
" the city of Seattle; and has on it very valuable buildings. '
The rights of Denny under his patented donation claim and those
. holding under him, theriglts of the State of Washington to tide lands
on its borders, the effect of meander lines as affecting boundaries
under the system of public surveys, and other kindred questions, have
~all been presented and argued by the respeective parties. In view of
the conclusion I reach in the case, it is wholly unnecessary to discuss
or pass upon any of these questions. The only real, material, question
to be determined is, whether under the law and facts disclosed in the
.-record Hosmer has the right to locate his Porterfield Scrlp upon the
land described in his application.
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The act of Congress under which the Porterfield serip was issued (12
Stat., 836), required the Secretary of the Interior to issue to the exee-
utors of Robert Porterfield a number of Wa;II'a;Iltb equal to 6,133 acres
of land, according:
to the usual subdivisions of the public burveys, in quantities not less than forty
acres; to be by them located on any of the public lands which may have been or
may be surveyed, and which have not been otherwise appropriated ab the time of
such location within any of the States or Territories of the United States, where
the minimnm price for the same shall not exceed the sum of one dollar and twenty-
five cents per.acre; to be selected and located in conformity- with the legal sub-
divisions of such surveys.

~ These provisions are plain and unambiguous. = The serip, or warrants,:
provided. for can only be located on public lands that have been sur-
veyed; that is, surveyed under the authority of the government of the
United States. The act specifically and clearly limits the selectiom
and location of such serip to surveyed lands in conformity with the -
legal subdivisions of the United States public surveys. v

Whether lands have been surveyed by the authority of the Umted_-
States is a question of fact that must be conclusively determined from
the records of your office. ‘

The Commissioner of the General Land Office is charged under the
law and surveying manual, under the direction of the Secretary of the
Interior, with the performance of all executive duties appertaining *to
the surveying and sale of the public lands of the United States, or in
any wise respecting sueh public' lands.” See Manual of Surveying,
page 9, sec. 32.

It is clalmed by counsel f01 apph(,ant that the dlbcrepmnme% between
the original survey of the township in 1856 and the survey of Denny’s
“donation claim of 1860, as shown on the respective plats, amount to a
government survey of the land in question. This contention is not - well

- taken. No such tract, lot, parcel, or .other legal QlJ.deVISlon of land,
appears on- the orlgmal township plat, and it does not’ a,ppear on the
Denny survey as such lot or other legal subdivision of public lands.
In fact, it could not properly so appear on the platof the survey of the.
Denny claim, for the official authority for such survey was confined to
marking the boundaries of Denny’s donation claim and conforming his
lines as nearly as practicable to the then existing township surveys.
- Your office held in the decision appealed from that the land applied
for is not public land; that it occupied 'the position of tide lands on
Elliott’s Bay and passed to the State of Washington under the doctrine
announced in Hardin ». Jordan, 140 U. S., 380, and other authorltles
as well as under Frank Buarrs, 10 L. D. 365

I coneur in your reasoning, but at the same time prefer to rest my
decision upon the fact that the land applied for is not surveyed public
land, and therefore under the law Hosmer can not be permitted to
locate Porterfield scrip thereon., His application i Is dismissed, and your
office decision appealed from is affirmed.

1814—voL 23—21
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LAND VALUABLE FOR BUILDING STONE—ACT OF AUGUST 4, 1892.
INSTRUOTIONS.

In the exercise of the right conferred by section 1, act of August 4, 1892, a discovery
preceding the entry is necessary, and no right attaches in favor of the entryman
until he makes application to enter.

Seeretary Smith to the Commissioner of the General Land Office, August
, . 29, 1896. _ (W. M. W.)

By your office letter of May 29, 1894, you submitted to the Depart-
ment for.consideration three-questions respeecting the status of lands
chiefly valuable for building stone under the act of August 4, 1892 (27
Stat., 348), and request such instructions as the Department may see
.proper to give under said act.

The purpose of your office communication is to secure a departmental
construction of section one of the above named act, and such construe-
‘tion will be given without attempting to answer seriatim the questions
. submitted. ,

The act of August 4, 1892, supra, is as follows:

AN ACT to authorize the entry of lands chiefly valuable for building stene under the placer mining
. laws.

Be it enacted by the Senate and House of Representatives of the United Stutes of Admerica
in Congress assembled, That any person authorized to enter lands under the mining
laws of the United States may enter lands that are chiefly valuable for building

“stone under the provisions of the law in relation to placer mineral claims: Provided,
That lands reserved for the benefit of the public schools or donated to any State
“shall not be subject to entry under this acs.

SEc. 2. That an act entitled ““An act for the sale of timber lands in the States of
California, Oregon, Nevada, and Washington Territory,” approved June third, eight-
een hundred and seventy-eight, be, and the same is hereby, amended by striking out
the words ‘‘ States of California, Oregon, Nevada, and Washington Territory” where
the same occur in the second and thirdlines of said act, and insert in lieu thereof the -
words, ‘‘public-land States,” the purpose of this act being to malke said act of June
third, eighteen hundred and seventy-eight, applicable to all the public-land States.

SEc. 8. That nothing in this act shall be construed fo repeal section twenty-four
of the act entitled “An act to repeal timber-culture laws, and for other purposes;”
approved March third, eighteen hundred and ninety-one.

In construing statutes, it is a well settled rule that when divers stat-
utes relate to the same thing, they ought all to be taken into considera-
tion in construing any one of them. United States v. Freeman, 3 How-
ard, 556; Ryan v. Carter, 93 U. 8., 78; Cooper M’f’g Co. ». Ferguson,
113 T. 8., 727. ' “

- Applying this rule to the matter in hand, the material thing to be con-
_sidered is building stone and the disposal thereof by the United States.

By the timber and stone act of June 3, 1878 (20 Stat., 89), Congress
provided for the disposition of public lands chiefly valuable for timber
or stone and unfit for cultivation. There can be no doubt buf what
land chiefly valuable for building stone could have been purchased
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under said act, if the applicant could have shown himself qualified, and
shown that the land was nufit for cultivation and otherwise in such
condition as to bring it within the purview of the act. Congress in
passing the act of 1892 was directly dealing with the subject of the act
of 1878; the second section of the act of 1892 extended the act of 1878
to “the public land States.” . The langunage used in section 1of the act
- of 1892 fails to show, either expressly or by implication, that Congress
intended to repeal any part of the act of 1878. It is equally clear that
Congress did not intend by said section for all purposes to place lands
-chiefly valuable for building stone in the same category as lands con-
taining such minerals as gold, silver, cinnabar, copper, and the like, .
‘Lands valuable for such minerals are expressly “reserved from sale
except as otherwise expressly directed by law” (Revised Statutes, Sec.
2318), and there is nothing in the section under consideration to show
that Congress intended to place building stone on the same general
plane with gold, silver, and other minerals. In other words, said sec-
tion neither takes building stone out of the act of 1878, nor does it add
such land to such as contain minerals. It in no way affects the status
,of land containing building stone. It simply opens up an additional
“and a new avenue whereby properly qualified persons may acquire title
to such lands as contain this particular kind of stone, by permitting
“such lands to be entered under the placer mining law., The 1anguage '
used is: .

That any person authonzed to enter lands uuder the mining lmws <+ « may enter

lands that-are ehiefly valuable for building stone under the provisions of the law
. 111 relation to placer mineral claims.

It is not material to inquire for, or aacertam the reasons Congress
may have had for extending to these persons the right to make entry of
building stone lands under the placer mining laws. It is sufficient to
know the extension has been made in clear, explicit language. - It is
equally clear that the extension is limited to the right to ‘enter” such
lands. The langnage used shows that the right so given can only
attach by the entry. Under the mineral laws a discovery and a loca-
tion are both necessary, and in cases where title is sought they both

‘must precede the entry. Mineral claimants who conform to the laws
and regulations are protected in their possessory rights to their claims,
whether they seek to make entry or not, so long as they comply with
the law and regulations. The matter of entry is left optional with
them, They secure their rights by discovery, location, performance of
the required amount of Iabor on their claims. Under section 1 of the
act under consideration a claimant for lands chiefly valuable for build- .

‘ing stone can only secure a right to the land by making an entry thel eof

-and the payment of the government price of the land.

It follows that, in order to the exercise of the right of entry under
section 1 of the act under consideration, and preceding the entry, a
discovery will be necessary, and no right will attach in favor of the
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entryman until he makes an application to enter, deseribing it by legal
subdivisions if on surveyed land.

It does not follow that bec