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DECISIONS

RELATING TO

THE PUBLIC LANDS.

‘RESERVED LANDS—ENTRY—SETTLEMENT. v
SETTOON ». TSCHIRN.

Though the act of March 2, 1889, 1estormcr to the public domain certain lands

"~ reserved on account of private claims, covers in its deseriptive terms only a part
of the Conway claim, the obvious intent of Congress was to embrace all the
lands within said claim. )

No rights are secured, as against the government, by an entry of land Withrh'a,wn
from such appropriation; but as between two claimants for such-land, afterit is
restored o entry, priority of settlement may be considered.

‘In the adjustment of conflicting settlement claims asserted for lands restored to the
public domain by said act of 1889, the settler first in time must be recognized as

having the superior right.

"A homestead entry irregularly allowed of land resarved therefrom may remain
intact on the restoration of the land, and in the absence of any adverse inter-

est.,

-Secretary Smith to the Commissioner ‘of the General Land Office, July 2,
(J.LH) : 1894, _ ‘ (FL.O)

The land 1nv01ved in thls dispute is lots 1 and 2, Sec: 7, T.9 8, R. 5
E., New Orleans, former South Eastern land dlstrlct LoulSlana.

The record shows that on August 7, 1884 Charles Tschirn, the defend-
ant, made entry of said lots under the homestead law, and on January
9, 1888, he submitted final proof, after due notice by publication, set-
: tmg forth therein that he had resided upon the land in questlon since

L1874,

Before your office had taken any action on the proof, Mary Settoon,
the plaintiff, under date of February 26, 1889, instituted contest pro-
ceedings to set. aside the entry, alleging in substance that the entry
was illegal by reason of the land being within the alleged claim of John
- McDonogh and Company, or Conway grant; that said land was used

o

for purposes of trade, and had been selected by the State as swamp ,

and overflowed land in 1881, and that said land was unfit for cultiva-
- tion and that claimant did 1101: make the entryin good falth for ahome.

1801—VorL 19——1 . . 1
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At the day of trial, November 25, 1889, both parties appeared with -
“counsel and subwuitted testimony, upon which the local officers decided
in favor of the defendant, recommending the d1snnssa1 of contest and
that the entry be held intact.

From this action the plaintift- appealed when, under date of March
10, 1892, your office affirmed the judgment of the register and receiver,
jwhereupon plam’mﬁ again appeals, alleging the foHowm g glounds of

eTror:

1st. In holding that the land involved was legally open to entry under tle gen-
eral homestead laws on Augnst 7, 1884, when the entry of Tschirn was allowed.

2d. In holding that said entry was not fraudulent and therefore void ad énitio.

3d. In holding that the act of Congress approved March 2, 1889 (25 Stat., 877), did
not for the first time subject the land involved to the operation of the homestead

law and release it from the reservation created by former laws and by executlve ’
- orders.

4th. In construing said act of March 2, 1889 as a legislative conﬁlmatwn of the -~

alleged ‘ incomplete title” of Tschirn a,nd a defeasance of the r10ht to make entry
by Settoon in virtue of her ancient séttlement and improvements,

5th. In holding that though Mrs. Settoon was ina posmlon as prior settler to ha,ve
‘asserted an adverse claim to the land that the record did not show she did so.

6th. And in holdmg that lot 2-of Sec. 7, had not prior to the entry of Tschirn been
‘actually settled and occupied for purposes.of trade and business and not for agri-
-culture,

- It appears from the record that the plaintiff ougmally settled upon
lot 2, some time in 1823; after residing there for a number of years,

-she abandoned the ‘land.  Subsequently, two or three parties succes-
-sively occupied it for several years, and finally, some time during the
late war, she purchased the improvemeénts of the occupant, consisting
of a house and garden, and returned to the land, where she has resided

up to the present time,

. This tract was supposed to lie within the limits of k: French grant
known as the John MeDonogh and Co. claim, also within the Conway '
grant and therefore it was not subject to entry.

It also appears that said lots were within the limits of the grant for
the New Orleans and Pacific Railroad, under the act of Congress,
‘March 3, 1871 (16 Stat., 573), and finally. the tracts were selected with
‘others by the State of Loulslana as swamp and -overflowed lands. It
is unnecessary to state further than that the grant was decided not to
embrace said lots; that the railroad company relinquished all claim to
the same, and that under date of December 8, 1885, a contest was had -
between the defendant and the State of Louisiana in relation to the

~swamp character of the land, wherein your office rejected the claim of
the State, and under date of November 2, 18817, the judgment of your .
office was affirmed by this Department. ‘

This brings the case down to the present contest

_ The plaintiff contends that at the date the defendant made his entry, :
the land was not subject thereto, and that the entry of claimant is
v01d,
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It is true that when said entry was made, the lots were still embraced
in the State selection of swamp and overflowed land, and that by
Commissioner’s letter, dated November 1, 1882, the local officers were
directed that these lots and other lands covered by said private claim
should be withheld from entry, until further notice, on account of the
suits pending in the United Statés supreme court, as to the validity of
said elaim, but it should be remembered that the contest againstthe -
State s’electio'n‘was entirely in relation to the swamp character of the
- Jand, and did not raise any other question; therefore the decision of
the Department against the State selection could not, in any manner,
be deemed a judgment in favor of the validity of fhe homestead entry.
The entry simply remained “in statu quo,” the chara.cter of the Iand.
only having been determined.

It is unnecessary for the purposes of this case to examine the status
.of the private grant to Conway. It is sufficient to say that the Depart-
ment has for years recognized the reservation of this claim, as against
‘any other disposition of the land.” In November, 1881, the Houmas
suits in relation to this grant were begun and while pending béfore
‘the supreme court your ofﬁce order of November 1, 1882, was pro-
mulgated
- Ifthere remained any doubt of the reservation of these lands by law

and also by CODlII]lSSlOIlel’b order, the act of March 2, 1889 (supra),
passed for the purpose of restoring the same to the pubhc domain, must:
‘ Vhave settled the question. Congress, no doubt, when this act was

. passed, was in possessmn of all the facts in rela,tuon to this grant, and
there is no question that the lands were considered in a state of reser-.
vation or there would have been no necessity for the passage of the act
restoring them to entry. :
~ From a careful examination of said aet of March 2, 1889 (25 Stat.,.
877), I find that it only refers tolands by description in townshlps 8 and
9, in ranges 1, 2, 3" and 4, all lying West of range 5, within which the
tfracts in questlon are loccnted

‘Why the description given in the statute only covered a part of the
Oonway grant and stopped at range 4, does not appear. It can not be.
denied, however, that the third proviso in said aet may include the
land in controversy, to wit: v . v :

That the provisions of this act shall be and are hereby extended to embrace all
settlers upon public lands, and for the disposition of all public lands embraced in
the grant to Daniel Clark, so far as decreed invalid by the supreme court of the
United States and the nneonfirmed Conway claim.

The land in dispute is unquestionably within the limits of the Con-
way claim, and notwithstanding the fact that the descriptive part of
~ the statute stopped at the east line of range 4, and did not include
“lands in range 5, yet I am unable to see any reason why Congress
should intend one rule or construction for lands west of said line and
.another for lands east of it, in the Conway claim; therefore, I am satis-
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fied that the intent of Congress in said act was'to embrace all the lands-
within said claim. i

At the date Tschirn made entry of the land, it was covered by the
Conway claim, and also by the State selectmn, as swamp and over-
flowed land; furthermore, your office order directing that these lands.
should he reselved from entry—evidently a. precautionary measure—
was still in force, in fact it has never been revoked, and therefore there
can be no doubt that Tschirn’s entry was erroneously allowed, and
should not, by reason of such error, prejudice the rights of other settlers.. -

No rights are secured ‘as against the government by settlement on
land withdrawn from entry, but, as between two claimants for such -

Jand priority of settlement may be considered. Pool v, Moloughney

(11 L. D., 197); Etnier v. Zook (ib., 452); hence, in the case under con-.
sidemtion, the defendant should acquire no right by virtue of his entfry,
but priority of settlement of the claimants may be considered.

In the act of March 2, 1889 (supra), 1t is expressly p10v1ded that 11?

" relates to—

Lands claimed by actual settlers for purposes of cultivation whose titles are incom- - -
plete within the limits of the Donaldson and Scott, Daniel Clark and Conway grant
and that after setting apart to each of said setflers, not to exceed one hundred and_
sixty acres, the residue of the public lands within said grant, shall continue to be as.

" they are now, a part of the public domain. .
The act of 1889, supra, provided for the restoratlon to the public
- domain of certain lands in Louisiana, mcludmg the tract in question,
‘and for the protection of bona fide settlers on any of said lands by giv=
ing them a preference right.of entry. .
. In the case at bar; Mrs. Settoon and Tschirn both claim to be settlers
‘upon the land, and, therefore, under the rule laid down in the above-
' cited cases, the quesmon is one of priority of settlement. .
It appears from the evidence, that Mrs. Settoon was born in the
French settlement in Louisiana; that she is a poor widow, about
eighty-seven years old, and understands the English language very
indifferently; that her home and improvements, worth about $300, are-
on lot 2; that she has no other home; that soon after the passage of’
" the aet of March 2, 1889, she applied to make entry of said lot 2, and
her application was 1e_]e(,ted on account of the prior entry of the:
defendant.

_ Thus, it appears, that Mrs. Settoon exercised due diligence in trying:

to secure her home and improvements, and: there is no question that
her long residence upon the land fully establishes her prior eclaim to
said lot; therefore, the -entry of Tschirn, to -the extent of lot 2, must
‘ necessamly give way to her superior rlght

Although the homestead entry, in view of the then ex1st1ng reserva-
“tion, should not have been allowed, yet, as the reservation has now
been removed and no adverse interest appears, I sec no just reasom
why the entry, asto lot 1, may not be f1llowed to stand.
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- T find no evidence to %how that this tract was used for purposes of
trade prior to the initiation of the defendant’s entry. The fact that a.
man by the name of Hougham has kept a small country store on the
_land for several years does mot, in my opinion, prove such charge;
furthermore, the evidence fails to disclose any facts showing fraud on
the part of the claimants,

Your office decision is modified accor dingly, and you will cancel said
entry to the extent of lot 2, allowing Mrs. Settoon a preference right
t0 make entry of the same, and as the final proof in said homestead
entry appears to be satisfactory, you will proceed as is usual in such
Cases, | ' -

MINERAL 'LANDS—AMENDED REGULATIONS.
. .CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE, -
- Washington, D. 0., July 2, 1894, -

REGISTERS AND RECEIVERS, UNITED STATES LAND OFFICES,

Strs: Paragraphs 109 and 110 of the “ United States Mining Laws-
and Regulations Thereunder” approved Decembel 10, 1891, are
amended to read as follows:
- 109.—No public land shall be W1thheld from entry as agricnltural

fland on account of its ‘mineral character, except such as is returned by .

the surveyor-general as mineral; and the presumption arising from - -

such a return may be overcome by testimony taken in the manner
hereinafter described.

110.—Hearings to detelmme the character of Iands are pracbwally
of two kinds, as follows: :

1. When lands are returned as mineral by the surveyor-general. -

‘When such lands are sought to be entered as agricultural, under
laws which require the submission of final proof after due notice by .
publication and posting, the filing of the proper non-mineral affidavit'
in the absence of allegations that the land is mineral will be deemed
sufficient, as a preliminary requirement. - A satisfactory showing as to =
character of land must be made when final proof is submitted. )

In case of application to enter, locate, or select such lands as agri-
cultural, under laws in which the submission of final proof after due:
pubhcatlon and posting, is not required, notice thereof must first be
.given by publication for thu ty days and posting in the local office dnr-
ing the same period, and affirmative proof as to the character of the
land submitted. Inthe absence of allegations that the land is mineral,
and upon compliance with this requirement, the entry, locamon, or
.selecmon will be allowed if otherwise legular
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2. When lands which are sought to be entered as agricultural are:
‘alleged by affidavit to be mineral-or when sought as mineral their non-.
mineral character is alleged. The proceedings in- this class of cases.
‘are in the nature of a contest between two or more known parties and
are provided for in the rules of practiceé.

Very respectfully, :
8. W. LAMOREUX,
- Commissioner
DEPARTMENT OF THE INTERIOR, : -
*July 2, 1894,
Approved,
HOKE SMITH,
~ Secretary.

RELINQU ISHMENT—I_NSANI’I‘Y.
KAy ». KAy,

An entry must be reinstated where the cancellation thereof is due to a relinguish-
ment procur ed from the entryman while in a condition of insanity.

Secretary Smith to the C’omnwsswner of the Geneml Land Office, July 2,
(J. L H.) : 1894. (J. L.)

~ TIhaveconsidered the appeal of William Kay from your office decision
of February 13, 1893, in the case of Thomas Kay ». William Kay>
reversing the decision of the-local officers, and holding for cancellation:
William Kay’s homestead entry No. 9117, and fer re-instatement Thomas.
Kay’s homestead entry No. 8243, of the N. § of the SE. 4, the SE. } of
the SE. 2; and the SE. % of theNE % of Sec. 17,T. 11 S R 1 ]] Salt
‘Lake City land distriet, Utah Territory.

On October 25,1888, Thomas Kay made homestead entxy of Qaud
land. On May 29 1891 his' relinquishment dated May 18,1891, was
filed in the local ofﬁce. And on the same day William Kay made

- -homestead entry of said land.

On January 5, 1892, Thomas Kay filed his affidavit, corroborated by’
three witnesses, alleging that his relinquishment aforesaid was frandu-
“lently procured by William Kay while he, the said Thomas, was insane,.
and praying that a hearing be ordered; that William Kay’s entry be-

canceled; that said rehnquishment be held for naught aund of no effect;
and. that his, Thomas Kay’s, entry be re-instated.

‘Whereupon your office on March 24, 1892, directed the local officers.
to notify William Kay to show cause Wlthm sixty days why his entry
should notbe canceled. In responseto said notice William Kay filed his
affidavit, in which he denied Thomas Kay’s insanity on the day he made
his relinquishment, and alleged that said Thomas Kay had abandoned
his homestead in the year 1890, In reply, Thomas filed his second
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affidavit, corroborated by the afﬁdavms of hls wife and five other
persons, repeating the allegation of his insanity at the date of his
relinquishment, denying William’s charge of abandonment, andalleging
that ‘William’, since the date of his entry, had not complied with the
provisions of the homestead laws.. All of ex-parte affidavits were more
or less circumstantial. ‘

On consideration whereof, your office, by letter “C” of May 27,1892,
directed the local officers to order a hearing to obtain additional infor- -
mation, to the end that your office might be able to properly determine
whether Thomas Kay’s 1e]1nqulshment on May 18,1891, was made with
full knowledge of its real import. ;

The hearing was had, and -on September 3, 1892, the local ofﬁccrs
rendered their joint decision 1eoommendmg that the prayer of Thomas
" Kay be denied, and that the homestead entry of William Kay be.
- dllowed to remain intact. ]

- Thomas Kay appealed to your office. On February 13,1893, your
office reversed the decision of thelocal officers, and held William Kay’s
homestead entry No. 9117 for cancellation, and the homestead entry of
Thomas Kay, No. 8243, for re-instate ment ’ :

- William Kay has apnealed to this Department.

I agree with your office in holding that the only issue now pending
in this case, relates to the samnity or insanity of Thomas Kay on May
18,1891, Testimony relating to transactions before or after that date
is 1elevant only so far-as it may tend to show his state of mind on- that-
date. :

It is a. presumption of law.that all men are sane, and the burden of proof is upon
the person alleging insanity. Where, however, a . person has been proven tobe
insane, the presumption is that the insahity continues,and the burden of proof shifts -
to the party alleging sanity. (11 Am.and Eng. ]]neyclopedla of Law, 1oJ—160 )

On March 18,1891, Thomas Kay was carried to the office of Dr, D. 0.
. Miner, suffering with sub-acute meningitis, in a condition of imbecility
bordering on idiocy; all his mental faculties were blunted. When Dr,
Miner last saw him, on May 5, 1891, he had so far improved as to
apparently be able to take care of himself, although at that time in
asking any question, it required considerable time for him to perceive
" what you were speaking about. There was a dulness or blunting of
his mental faculties at that time. He was seen to go .into a chicken
_eoop and catch a chicken, and pull the feathers from the living fowl
and eat the feathers. Other instances of insane conduct are related by
- the witnesses. The proof is clear that Thomas Kay was insane dumng
the months of March, April, May and J une, 1891. :
The testimony tending to prove a lucid interval on May 18 1891 1s‘
insufficient.
Your office decision is hereby affirmed.
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. CONTEST—RELINQUISHMENT-CONTESTANT.
YouNg v, MASON,

If a relinquishmént is filed as the result of a contest the contestant should have the .
benefit thereof, even though the econtest affidavit is technically:insufficient to
warrant & hearing,

Secretary Smith to the Commissioner of the General Land Office, July 2,
(J.LH) - 1894, ; (W.-F.M.)

On'May 1, 1889, Walter Page made homestead entry of the SE. } of
section 26, towns]np 12 N, range 3 W., of the Oklahoma City land :
- district.
~ On January 3,1891, George Young filed an afﬁdavﬂ: of contest, alleg-
ing that Page had v10]ated the law by pl emature entrance into the
Territory.

On March 19, 1892, Page’s rehnqmshment ‘of his entry was ﬁled in,
the local ofﬁce, and ‘on the same day Susan Mason was' allowed to
- make homestead entry for the same land.

It appears that contestant Young’s corroborating witness, on Feb-
ruary 4, 1892, filed in the local office -a further affidavit, stating “that
since the corroboration of said contest affidavit aforesaid, he has become
satisfied that he was mistaken in the identity of the said Walter Page,
and that he did not see the said Walter Page as sworn to by him, He
now desires to w1thdraw said corroboration, and asks same be not con-
sidered.” ,

From your office decision ﬁndmg that Young’s affidavit disclosed no
personal knowledge as to the facts alleged, and holding it to be tech:
nically insufficient and dismissing said contest, the matter has been .
brought here on appeal.

It appears to be true that from a technical point of view, the contest
of Young is insufficient, yet this Department has held that the filing
of a defective affidavit may become the efficient cause of a relinquish-
ment, and in that event the contestant should have the benefit thereof;

and in a case similar to the one at bar a hearing was ordered for the

purpose of determining whether or not such a defective affidavit had
brought about a relinquishment after the institution of the contest.
Hay ». Yager et al., 10 L. D. 105, .

The decision of your office. is, therefore, modified, and it is now
directed that a hearing be ordered for the purpose of determining
whether or not Page's 1ehnqulsh1nent was the 1esu1t of the contest

initiated by Young,
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"ADY v. BOYLE.

Motion for the review of departinental decision of December 15,1893,
17 L. D., 529, denied by Secretary Smith, July 2, 1894.

- RAILROAD LANDS. ACT OF MARCH 3, 1887, . N
SWINEFORD ET AL. v. PIPER.

"The last proviso to section 5, act of March 3, 1887, only applies to.settlers whose
rights were: acquued aftel December 1, 1882, and prior to the passage of said
act.

-Section 5 of said act is not repezbled by the act of March 2, 1889.

That a deed of the land purchased from a railroad company is not delivered until
after the passage of said act, does not defeat the right of such purchaser, or his
assignee, to perfect title under section 5 thereof, if the sale by the company was
in fact made prior to the passage of said act.

Secretary Smith to the O’omwmsswner of the General Land Office, July -
(J L. HY N o 2, 1894. (A, E.)

The record in this cause shows that on September 23, 1890, George
-F. Piper filed an application to purchase Sec. 25, Tp. 48, R. 16 W.,
".Ashland (Wisconsin) land district, by virtue of the 5th section of the
-act of March 3, 1887, and gave notice of his intention to submit proof
in support of his application, on November 5,.-1890. This proof,
though made on the day fixed, being declared premature by your
'~0fﬁce, Piper gave new notice (md made new proof on March 3, 1891,
- On this date Curtis A. Swineford, Charles M. Bird, Charles D. Bell
-and Benjamin M. Paddock appeared and protested. The local office
‘having recoinmended that the applicant be allowed to purchase, the
. protestants appealed to your office.
By decision of December 6, 1892, your office affirmed the action of
‘the local office.  From this Swinetord, Paddock,-Bell and Bird
-appealed to this Department.

The laud in controversy was within the grant of May 5, 1864, to the
-State of Wisconsin to aid in the construction of railroads, and under
that grant fell within the ten miles limit ot the (/]ne&go, St. Paul, Min-
neapohs and Omaha Railroad. ‘

By the adjustment, the railroad company ouly received one half of
:the land, the other reverting to the United States. The company and
‘the United States-did not take this land in common where it came
within the Wisconsin Central Railroad grant, made by the act of 1864,
nor did the latter road take it in common with the Omaha Company.
But it was held by this Department, that the Wisconsin Central could
mot go within fifteen miles of the Omaha road for any lands whatever
because the lands within those limits were reserved from the Central
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- grant, a different condition from the ordinary lapsing of the granted!
limits of two reads under the same grant was presented; and it was held,
under those circumstances, that the Omaha Company was only enti--
tled to the one undivided haif of the lands within said granted Iimits,, :
and that the other half belonged to the. government. Therefore, it. -
being impossible to issue for the benefit of said company a patent for.
an undivided moiety of said lands, or patent to the state for the whole
for the joint benefit of said company and the United States, it became-
necessary to reject the former lists, presented by the company, and to.

_require it to specity particular tracts, which in the aggregate would.
amount to one half of the lands within its granted limits, so that
patents conveying full title to the samme might be issued therefor.
Chicago, St. Paul, Minneapolis and Omaha Ry, Company, 11 L. D,, 607..

. Thus, this land, though within the grant, was excepted from it, and.

' therefore comes within the 5th section of the act of March 3, 1887,

. Under the construction given by this Department, the last proviso-
of this section only applies to settlers who have settled after December-
‘1, 1882, and before March 3, 1887, therefore, as the protestants do not™

" show or even allege. settlement before March 3, 1887, it can not be seen -

Whereln they have acquired any rights by the provisions of said section..-

Ohleago, St. Paul, Minneapolis and -Omaha Ry. Co. (11 L. D. , 607);
Union Colony ». I‘u]mele (16 L. D., 273).

- Tt is not the right to pllrehase that -entitles the pulchasel to the~
remedy of this section, but the fact that heis a purchaser.

As regards the contention that the Bth section of this act was.
repealed by the act of March 2, 1889 [25 ‘Stat., 854}, it need only be
said that the repeal of laws by implication is not “favored, and, owing~
to the fact that the 5th section of the act of March 3, 188[ ve@ted ri
remedy in those who had purchased of the railroad company in good
faith, the Congress eertainly bad no intention of taking that remedy
away before the Department could ascertain or pass upon it, as in the.
case under consideration. Therefore, the point is not well taken.

The record in this case shows that on February 3, 1887, Isaac Bur- -
hans purchased for the sum of $1,600 the land in controversy from the-
railroad company, it. having prior to that time been patented to the com-
pany bythe State.  The validity or invalidity of this patent does notaffect:
the rights of the applicant, an assignee of the purchaser, and need not be-
considered; it is sufficient to say that there was reason for Burhans to
believe that the company had good title. On making this purchase-
Burhans paid one half of the purchase money in cash, and the company
agreed in writing toconvey the land to him on receipt of the remainder-
of the price, which it did after the passage of the act of 1887.

The payment of Burhans of one half of the purchase price for this.
land was the parchase, and he secured a title at that time which he-
_could have entorced, admitting the seisin of the company, and the fact
that the evidence of his purchase was not delivered to him until after-
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the passage of the act does not change the date of the sale, nor take-
the case without the remedial features of the law. The object of the-
law was to confer protection upon those who had parted with good con-
sideration under the belief that they were obtaining good title.

i From Burhans the land by a series of conveyances came into the-_
hands of Piper for valuable consideration. _Asthe act applies to heirs-
and assignees, Piper comes within its provisions, if the original grantee-
did; therefore, in view of the foregoing, Piper is entitled to pmchasef
the lamd7 and your otﬁce decision in so holding is &fﬁrmed

GEORGE A. MORRIS.

Motion for review of departmental decision of November. 8, 1893, 17
L. D., 512, deuied by Secretary Smith, July 2, 1894. :

RAILROAD GR-AN’1‘—“’ITHDRA“'7AL—CON TES’EANT.
ATLANTIC, GULF AND WEST INDIA TRANSIT CO. 9. LUtz.

A homestead entry, improperly allowed of lands withdrawn for the benefit of'a rail-
road grant, confers no right-as against the grant; nor does the suecessful con-
“testant of such entry secure any right against said grant. :

Secretary Smith to the Commissioner of the General Land Office, July 2,
(J. L. H.) v 1894. _ (J. L. McC,)

. - The Atlantic, Gulf and West India Transit Company has appealed -
from the decision of your office, dated June 18, 1883, directing the:
“local officers to allow Jacob O. Lutz to make homestead entry of the
NE. % of Sec. 19, T. 28 8., R. 19 E., Gainesville land district, Florida..

_The land lies within the six-miles (granted) limits of said company’s-
railroad; but your office holds that it was excepted from the grant
because of having been embraced in the homestead eutry of one Thomas
S. Daniels, made March 13, 1877, which was canceled January 13, 1883,
upon a eontest initiated by said Lutz—said homestead entry having
been in existence at the date of the acceptance and approval of the:
map of definite location of the railroad (January 28, 1&81) and of the
approval of the map (March 21, 1881). ,

This Department, in cons1de11ng lists Nos. 1, 2, and 3 of selections

. made by the -Atlantic, Gulf and West India Transit Company (2 L. D.,"
561}, held that Secretary Schurz, by his decision of January 28, 1881,

authorizing and directing the withdrawal of March 26, 1881, merely
continued in effect the withdrawal made in 1856, and re-affirmed in
1857. This ruling was re-affirmed by Secretary Lamar in his décision.
of Angust 30, 1886 (5 L. D., 107), holding that the rights of the road

were p10tected by the ougmal map of definite location (ﬁled in 1860), :
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‘Said withdrawal contmued in fome until August 15, 1887, when it :
was revoked. v o
Such being the facts of the case, the homestead enfry of Daniels, ‘
made March 13, 1877 (supra), was improperly allowed and % xno rights,”
either legal or equltable as against.a railroad grant, are aequlred by.a
settlement upon lands withdrawn by executive order for the benefit of .

. such grant.” (Shire ef. al.». Chicago, St. Paul, Mlnneapohs and Omaha
Railway Company, 10 L. D., 85.) :

It requires no argument to show that a- person c¢an not acqmre any
right, asagainst arailroad company, by contesting the entry of another
“party who has no right becanse of the prior grant to the company.
~ If he could do so, the entire grant might be defeated by a series of
‘invalid entries followed by contests of the same.

The application to make homestead entry of the tract in controversy .
‘must therefore be denied.

The decision of your office is reversed.

MINERAL LAND-RES JUDICATA.
o STINGHFIELD v. PIERCE.

. A final deeision of the Department holding u tract to be non-niineral in character is
conclusive up to the period covered by the hearing; but such decision will not
preclude a further consideration astothe character of the land based on sub-

- sequent explom’mon and development '

Seoretar y-Smith to the (*omamsswner of the General Lcmd O_ﬁice, July 2y B
(. T. H.) 1894. : (P. J.C.)

"The land involved in this appeal is the K. 3 of the NE. 1 of the NE, -
- }of Sec. 83, and the B. §of the SE.  of the SE. § of Se(, 28, ™. 2N
_ ’R 14 E, Stocktou, California, land distriet.
It appems by therecord that Llewellyn Pierce made homestead entry
of said tract April 3, 1888, alleging settlement Aprill, 1856, Pursnant
to published notice, he offered final proof at the local ofﬁce October 13,
1892, when Andrew W, Stinchfield appeared and filed a protest agaﬁns-t
-aid proof, alleging that claimant has not lived on the land as required
by law; that his residence was on adjoining land; that he has not cul- -
ftlvatcd the land as required by law, and that the lemd ismore Valuable
f01 mining, “and gold in paying quantities has been mined ther efrom.”
The final proof was taken and the witnesses cross-examined. At the
«close of the cross-examination, claimant objected to any testimony‘in
regard to the mineral or non-mineral character of this land being entered E
into, becaunse the question hag been decided by the whole Interior Depalt _
ment twice,” and ‘he declined to introduce any further tes‘mmony as to
the miner al charaeter of the land.
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The testimony of the protestant and several witnesses was taken, and.
the local officers decided ¢ that the 8.3 of SE, £ of NE. 4 of NE. £ of Sec--
tion 33” is shown as a present fact to contain auriferous gravel, and is.
therefore subject to entry under sec‘mon 2329 of the Revised Statutes;
-that thirty-five acres of the land in contest are shown to be agricul-
tural in character,” and 1ecommended that Pierce be permitted to enter
the same. Both parties appealed, and your office, by letter of February
10, 1893, reversed that decision as to the mineral character of the five
acres described, and sustained the agricultural entry for the entire tract. *
-The case now comes before the Department on Stinchfield’s appeal,
alleging error both as to the facts and the law.

The character of the land in controversy has been once before decided
by the Department in a controversy between the same parties, and it
-was decided against the mineral claimant. It seems that one Sewalk
Stinchfield made mineral entry of the csract September, 1881. Pierce

~ filed a protest against the same, alleging residence on and cultivation
of the tract, and charging that it was not mineral but agricultural
land. A hearing was ordered on these charges, and testimony taken,
~commencing December 27, 1882, and ending Janumy 25,1883, As a

final result of that hea.ung, the Department, on March 10, 1888 (148 L..
—and R,, 411), affirmed your office judgnient, holding the land to beagri-.
) cultural in character, and that Pierce might establish his right to it by
~afull comphanee with the law as to.residence. It was immediately
- after this Judgment that he made his homestead entry.

By the testimony of Andrew W. Stinchfield in the case at bar, it is
shown that he purchased the property from Sewall Stinchfield in Sep-
-tember, 1882. Hence he was the party in interest in thé former pro- -
ceeding, as this was prior to the first case, and he must be held to be
- bound by that judgment.. The questions involved at that hearing were-
‘elaborately presented and thoroughly considered. It is stated that
there were over nine hundred pages of testimony, and it is evident from: -
an examination of the case that it Was-gone into exhaustively in its -

. every feature.
Andrew W. Stinchfield ag aln, in J uly, 1888, presented a pemtlon,.'
. asking for another hearing of the case as to the mineral character of
land, supported by a number of affidavits. This matter was duly con-
:SIdered below and finally reached the Departinent on -appeal, where it
was treated as a motion for reheaung, and on Septewber 19, 1890 (206.
L. and R., 338), was denied, but your office was instrué¢ted to have a:
special” agent investigate the matteér ¢and report to your office the-
_result of such investigation, upon reeeipt of which you will take such
 action as may seem proper.” His report is not before me, but it is. -
stated in said letter of February 10, 1893, that ‘“such investigation '
was made, resulting in a report by him (the special agent), dated Feb-
ruary 8, 1892, in favor of the agricultural character of the land, and:
the good faith in the homestead claimant.”
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- In the face of all ‘these adverse proceedings, 11; is 1dIe to t.ablk of eon-
sidering thé question of the character of the land ‘as an ongma,l
proposition. It would be trifling with the doctrine of res Jjudicata, that -
wise and beneficent rule of law- Whlch makes repose of litigated ques-
tions and creates confidence in the 1ntegr1ty of judicial and departmen-
tal decisions, upon which -great property rights ‘are vested, to permit
‘parties thus to re-open, for re- &djtldlca,tlon, questions’ that have been
settled under all the forms of law. 'Therefore, the question of the
«character of the land must be held to have been seftled up- to and
including the former trial, and all testimony as to its mineral Value

. briorto that time will be ehmmated from the case at bar.

It is a matter. of common knowledge that the value of the ordinary
‘mining claim is established by development and éxploitation; that its
anineral worth may be, ‘and not infrequently is, as capricious and
unstable as the wind. Nature has not, as arule, provided her treasure
in large and unvarying quantltleb, but has distributed it sparmgly, as
if to'test man’s genius and energy in ﬁndlng it. The exploration may
-be one dayin borrasca and the next in bonanza. Hence, it being
the settled policy of the government to encourage the production of
the precious metals, 1 think that if it can be shown that by subsequent
-development it has been demonstrated that the land is ‘more valuable
for its minerals than for agricultural purposes, it may be done.  But

7 the testimony in such a case would have to be clear and unmlstakable,) .

§: :such as to carry conviction beyond. posmble doubt.

S . Applying this test to the case at bar, it must be held that the pro-
testant has signally failed to establish the mineral character of any
portion of the Iand in controversy. '~ In your: said. office decision the

- testimony has been. fairly and sufﬁuently stated, and-the conclusion is
approved. It might be added, in addition, that the testimony shows
that no discovery whatever has been made since the former hearing;

' that there has been no development worthy of the name, and what work
‘hasbeen done was wholly with the view of performing the annual assess-
ment work required by law on tunnel sites; further, the protestant him- .

~-self testified that his main object in wanting the land was for the pur- -

pose of continuing his tunnel through it, with the view of connecting -

it with the Buckeye tunnel, and thereby draining other ground.
" Your said office decision as to the residence of Plelce on the land 1s

,a,lso approved.
The Jtldgment of your ofﬁce is therefore afﬁl med.
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OI(LAI—iOMA TOWN LOTS—ADVERSE CLAIM.

- Tar GoDDARD PrCK GROCER CO, ET AL.

A certificate of 1;ight issued by the municipal authorities of a fown to a lot elaim-
ant entitles him to a deed therefor, where the adverse elaims presented do not.
fall within the jurisdiction of the Department.

Seéretary Smith to the Commissioner of the Qeneral Land Office, July
J(J. 1. H.) 2, 1894. _ (W. F. M.)

On September 16, September 22, and Octobe1 2, 1890, respectively, .
Lewis J. Best, The Goddard-Peck Grocer Company and Theodore A.
Pamperin, presented their several applications to the board of town-
-site trustees, No. 1, assigned to Guthrie, Oklahoma, each asking fot the
allotment of lot No. 1, in block No. 71, in the town of Guthrie, and a
-deed therefor.

Pamperin’s application is bascd upon p11011ty of settlement and
_-actual occupaucy, that of Best on right of purchase from Pamperin,
‘and that of The Goddard-Peck Grocer Company upon purchase from
4 original settlers,” and continued’ occupancy since purchase.

A hearing was had on March 16, 1891, after which the bOd/I‘d rendered
. ‘]udomentw «

“ That lot No. 1 in block No, 71, in Guthne, Oklahoma, with the 1mprovemeuts
thereon, be and the same is hereby awarded and allotted to said Goddard-Peck
“Grocer Company, and that a deed be made and delivered accordingly.

The decision of your office, now on appeal here, reversed, or modified
. “this judgment, and awarded the lot in-controversy to Pamperm, Who .
“was not a party to the procéedings before the board, having' failed to

make the required deposit to cover the expenses of the hearing, and -
who has not subsequently appeared except by brief through counsel
since the case has been pendmg in this Department. ° .
The facts developed at the hearing which are necessary to an intelli- -
-gent comprehension of the -attitude of the parties in interest and of
. their respective rights in.so far as they have shown any, may be st&ted'
in a few words. -

On April 20, 1889, A. J. Wlthel ell and T. A. Pamperin, the latter
. -one of the clalma,nts hereln both being then in Arkansas City, Kansas,
. entered into-an agreement by the terms of which ¢ they joined them-
selves jointly together for the purpose of doing a grocery business in
the town of Guthrie, Indian Territory, and. further for taking up lots
‘in said eity in which each will have an equal interest.” Other and
further smpulatlons of the contract have no bearmg upon the contro-
versy.

Accordingly, soon after the opening of Oklahoma to settlement they
-engaged in business at Guthrie, and each of the partners, in his irdi-
vidual name, located occupied and claimed certain lots within the
- limits of the townsﬂ;e, but whether in the interest and for the benefit. of
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the partnership, pursuant to their agreement, is not conclusively
shown, Witherell, as his interest appears, asserting the affirmative of”
the proposition, while Pamperin, with adverse interests, contends for
the negative. For the lot involved in this litigation, however, the-
‘mayor and council of Guthrie, on May 20, 1889, issued to Pamperin, in

his individual name, an instrument styled by them a ¢ warranty cer-

tificate” by which they guarantee to him possession of the lot and a
deed in fee simple without further proof of settlement. The certificate- -
also purports to be a Teceipt in full for all assessments levied upon the-

lot, for-the purpose of defraying. the expense of survey, plattlng and -
any other charges against said lot to date..

It appears from parol testimony admitted into the record that in.
December, 1889, Pamperin conveyed the lot, by a deed the character of”
which is not clearly, shown, to L. J. Best. ‘This deed had never been
recorded, and was not produced, but the evidence discloses that no-
consideration was ever paid, but only promised upon condition that
Pamperin should secure the title from the government. In view of '
the fact that Pamperin had no title, aud ot the conditions of the transfer,.
- Best took nothing absolutely by the deed, nor did he engage absolutely
to do-or pay anything. The transaction, if it had any validity at all,
was a mere contract to sell, and imported an eguitable ‘mtle ounly, to-

which this Department can not give legal effect.
On September 23, 1889, after the dissolution of the peubnelshlpa

between: Witherell and Pamperm Allen J. Witherell, in behalf of the
-partnership, treating the lot as p&lﬁnelbhlp property, conveyed it to
" the Goddard-Peck Grocer Company in satisfaction of a partnership-
debt, and it is upon this deed of conveyance that this 'eompany bases. -
its clalm

Thus, this Department is invited to invade the exclusive domam of’
the local courts and adjudicate rights of property of the citizens of the
Territory of Oklahoma, controlled by local laws' and arising out of
transactions over which the government of the United States, through
its executive braneh; has no jurisdiction whatsoever, - It is not com- -
petent for the Department to construe the partnership agreement
- between Witherell and Pamperin, and give éffect to its terms, during
the existence thereof, nor to settle its affairs after its dissolution.

Both the Goddard-Peck Grocer Company and Best claim through

Pamperin, and while he was not a party to the hearing before the -~ '

board, their rights, in any event, depended ultimately upon the estab-
lishment of Pamperin’s original right through oceupancy. The logic:

of their position is the admission of his ¢laim. The warranty certifi- - .-

‘cate presented by him to the board of townsite trustees is indisputably
the ¢« paper evidence of claim ” contemplated by seection 2 of the act:
of May 14, 1890, 26 Statutes, p. 109, and the prima facie evidence which '
it imports has not been opposed by any adverseé claim wﬂ:hln the com-
.petence of this Department to take cognizance of, .

The declalon of your oﬂice is, therefore, affirmed.
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PUBLIC LAND—ORDER OF SURVEY.
GowbnY v. GILBERT.

A final deeision of the Department directing the survey of a tract as public ]and
- preclades the subsequent consideration of a claim thereto based on rlpanan

oW nershlp

Secretary Smith to the Commissioner of the Genea al Land Office, July 2,
(J. L H.) , 1894 (GBG)

“The land involved in this case is lot 6 of Sec. 2, T. 15 N., R, 15 w.,
Grayling land district, Michigan. This deseription is based on a sur
vey of said section, approved February 7, 1889, which was a.second --
‘survey, or re-survey, of the section,

- According to the original survey, approved June 28 1839 the land
in controversy was part of lots 2 and 4, as demgnated by the plat of
~such survey, said plat representing a lake as the western meandm line
of lot 2, and the northwestern line of lot 4. :

According to the.re-survey of February 7, 1889, the lines of these
lots, as above referred to, fall a considerable distance south and east-
of the lake-shore, leaving a body of land containing 69.62 acres between -
said lots 2 and 4, and the shore of the lake as unsurveyed public land,
which was then snrveyed and is now known as lot 6, dnd this is the

* land in controversy in this suit.

It appears that the defendant herein, P. D. (;1lbert located as a
homestead said lot 4, built his home at a point on said lot, as he
believed, near the lake-shore, which point, under the last survey, is in
1ot 6.

Lot 4 was patented to Gilbert June 20, 1870, and by departmental
decision of May 17, 1889, ex-parte Philoman D. G11ber1; (8'L.D., 500), it -
was directed that the sald Gilbert be allowed to make entry for lot 6 as
an additional homestead entry; under the 6th section-of the act of
March 2,1889, and that patent issue to him for said land on proof of.
eompliance W1th the requirements of said act.

On June 18, 1889, the said Gilbert made homestead entry for said lot
6 which ent1y is btlll intact. On September 13, 1892, the plaintiff
herem,A C. Gowdy, filed in your office a protest against said entry,
and requested that such entry be canceled, for the reason that it
embraced a portion of the land entered by Gowdy more than twenty
years ago.

Lot 2 was patented to the. protestant Growdy September 20, 1872.
Sald lot, under the survey approved June 28,1839, contamed 67.60 -
acres;, and according to your office opinion, -

Under the re-sarvey of section 2, approved Febrmary 7, 1889, the lines of the
former sur vey of 1839, supra, were followed in every instance, and the boundary

. lines and areas of the subdivisions were in no wise chanoed by said subsequent sur-

vey, hence lot 2 now, as then, contained 67.60.

1801—voL 19
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This statement is .made with special reference to the contention of
protestant that the land in eontroversy had been previously patented
to him, or more specifically stated, that lot 2 having been patented to

“him, it is contended that the western line of said lot was the lake-shore,
that the land in controversy lying between the western line of said lot, .
- aceording to the re:survey, and the shore of the lake, is ‘land uncov-
ered by the receding waters of the lake, and belongs to hlm by virtue
of riparian proprietorship.

This is a question that has passed beyond the Juusdlemon of the
Department, and can only now be determined by the courts. The
question as to the character of this land was fully determined by the
Land Department before survey, and when said survey of lot 6 was
ordered, the question as to the character of the land beeame res judi-
cata. See Case v. Church (17 L.D., 578).
~ Gowdy’s protest is therefore dismissed, and it appearing that the
entryman Gilbert is entitled to said lot 6, by reason of his occupation
and improvement, the decision appealed from is concurred i in, and is
therefore affirmed.

COAL ENTRY=~EQUITABLE ACTION.
ANTHRACITE MEsA CoAn Co.

A coal entry allowed on defective declaratory statement and irregular proof may be
equitably confirmed, in the absence of any adverse claim, where ‘a proper declar- ;
_atory statément is subsequently filed and the requisite additional proof fur-
nished.

Secretary Smith to- the Commissioner of the General Land Office, July
(J. L H.) s _ 2, 1894. - (P.d.C)

The land involved in this appeal is the SE. % of the NE. 4, the NE. }
of the SH. 1 and the SE. 4 of the SE. % of See. 17, T, 13°8,, R. 86 W,
6 P. M., Gunnison (formerly Leadville) land district, Colorado.

It appears that coal entry No. 33, Leadville (Ute: series), was made
of this tract February 28, 1883, in the name of Wallace Bowman. - This
entry was made by one Howard F. Smith, under a power of attorney
from one John H. Bowman, as attorney in fact for Wallace Bowman,.

“appointing him—Smith—attorney in fact for Wallace Bowman, When
this entry came up for consideration in your office, the attention of the
local office at Gunnison was called to the irregularity by letter of June
7, 1884, They were advised that the regulations require the declara-
tory statement and affidavit to be made by the applicant himself, but
as there was no adverse claim or conflict, it was ordered that Wallace
Bowman be allowed to make his declaratory statement and fidavit
and file the same nunc pro tune. It was also required by said letter
that proof of possession by the agent must be furnished, under para-
graph 17 of the regulations of July 31, 1882 (1 L. D., 687); alse that
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" the power of attorney from Wallace Bowman to J. H, Bowman was not
in the files, and that ¢ where an agent is recognized he must appear
under “sufficient power of attorney,’”” under parag raph‘34 of said.regu-
la,tlons

- Thus the matter seems to have rested until \Tovembel 16, 1892, When
your office advised the local office that on a re-examination of the case
it was found that the following was lacking: 1. The affidavits of two
witnesses and agent showing that said land is chiefly valuable for coal
and, 2, proper evidence of citizenship of said Bowman.”

On \Icu ch 26, 1893, your office again took up the matter, and by
letter of that dﬂ,te to the local office said, inter alia:

I am now in receipt of your letter of March 7, 1893, inclosing certain evidence
called for by letter “N” of November 16, 1892, and reporting that the evidence

~ required by said letter of June 7, 1884, has not been furnished. .

Inasmuch as said evidence is material, and.claimant has failed to furnish the sa.me, B
the entry is accordingly Beld for cancellation.

From this decision the Anthracite Mesa (/oaJI Mining Company, the
alleged transferee of Wallace Bowman, has appealed. '

Since the appeal was taken there hag been filed in this office the affi-
davits of Wallace Bowman, called for by your office letter of June 7,
1884, that is, a declaratory statement and the affidavit réquired by =~
paragraph 32; also his affidavit of citizenship, and still another affi-
davit, in W_hic]i he states that John H. Bowman was appointed as his
attorney in fact “by a duly executed power of attorney; with full

. authority to substitute an attorney in fact to act for affiant.” These
affidavits were made in the State of New. York, and are dated June 8,
1893. - 1t is stated by counsel that the reason for delay in presenting
them was owing to the inability of the transferees to ascertain his-

- whereabouts. :

It seems to me that in view of the fact that there are no adverse
claims to the land, your office order of June 7, 1884, may be now carried
into effect. Tle original power of attorney from Wallace to John H.
Bowman has not been supplied, but- the former swears it was duly
executed. In addition to this, the presumption would be that satis-
factory evidence was presented to the local office of his appointment as :

“such attorney in fact. (Frederick Rose, 18 L, D., 110.)

 In view of the provisions of Rule 100 (Rules of Practice) permitting
the filing of additional evidence in ex parte cases these affidavits have
been considered. To avoid the further delay incident to referring the -
question back to your office for further consideration, in the light of
this evidence, it is my opinion that these affidavits may be filed nunc

~ pro tune, and the matter then referred to the Board of Equitable Adju--

dication for its action. It1is so ordered, and your said office Judgment

is reversed.
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RAILROAD GRANT—LANDS EXCEPTED. ..
HASTINGS AND DaxorA RY. Co. v MARTIN.

Land embraced within a homestead entry at the date of the gmnﬁ to this compaﬁy g
is exeepted therefrom, though said entry is canceled prior to'definite location..™ -

The ruling of the supreme court in the case of Bardon v Northern Pacific R. R. Co:, -

as to the effect of a claim at the date of the g rant to that company, is equally
- applicable to the Hastrnos and Dakota grant. .

Seeresary Smith to the Commissioner oj the General Lcmd Office, J uly 2,
(JIH)' 1894. T (bWP)

The land ,il'xvolved in the appeal from the decision:of your office of
October 29, 1892, denying the claim of the Hastings-and . Dakota Rail- "
way Company thereto, is lot 1 and the SE. % of the NW. } of Sec. 9,
T. 115 N., R. 30 W., Marshall land distriet, Minnesota, and is within,

“the pumarv limits of the grant made by the act of July 4, 1866 (14
Stat., 87), to aid in the construction of said railroad.

At the date of the granting-act, said land was embraced in home-

stead entry No. 1561, made July 12 1864, which was cancelled Novem- -
~ ber 22, 1866, because of failure to 'eomply with legal requirements, and
which had eeensed to exist at the date of definite location of the road
June 26, 1867,
" Malch 4, 1881, Catherine Martin made her homestead entry of said
* land, and on I‘ebrmry 9, 1886, final certificate was issuaed therefor, -
The Hastlngs and Da,kota Raﬂway Company claimed said land undel
its grant. But your office denied its c]alm The: raﬂway eompany
has appealed.
S By departmental decision of November 15 1892 in the case-of (wlm-

~ 'mnell, et al. v. Hastings’ and Dakota Railway Company (15 L. D, 431),
" it ‘was decided that lands embraced within a subsisting homestead.'
“enfry at the date of the grant to said company, are excepted there:
from, although said entry may be cancelled prior to the definite loca-
tion of the road. This- decision was simply following the doctrine
apnounced in the case of Bardon w. Northeln P&Glﬁ(} Ralhoa,d 00m—
pany (145 U. S, 535). , ,
-+ There is no force in the contention of the attomeys f01 the railroad. *

company that the grant to it is distinguishable from the grant to the
Northern Pacific Railroad Company, interpreted in Bardon 2, Nmth-
ern Pacific Railroad Oompany, SUPT Q.

The words in the third section of the grant to the Northeln Paelﬁe
Ralhoad Company (13 Stat., 365), on which the question turns, are:

Whenever prior to said time, (1. e.; the definite location of the route of the _road)
any of said sections, or parts of sectlons, shall have been granted, sold, iesérx*ed )
oceupied by homestead settlers, or pre-empted, or ofherwise dleposed of, other 1and
shall be selected by said company in lieu thereof. )
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The language of the cowespondmg prov151on in the grant to the

~ Hastings and Dakota Railway Company (14 Stat. 8() is:

In case it shall appear that the United States have, When the lines or route of said
roads are definitely located, sold any seetion or part thereof granted, as aforesaid, or
that the right of pre-emption or homestead settlement has attached to the same, or
that the same has been reserved by the United States for any purpose whatever, then
it shall be the duty of the Secretary of the Interior to cause to be selected, for the
purposes aforesaid, from the public lands of the United States nearest to the tiers
of sections above specified, so much land in alternate sections, or parts of sections,
designated by odd numbers, as shall be equal to such lands as the United States
have sold, leserved or otherwise appropriated, of to which the rlght of homestead

" or pre- cmptmn has attached, as aforesaid.

In the former grant, the language is “Whenever, prior to said t@me,
any of said sections, ete., shall have been granted, ete.”; in the latter
grant, “In case it shall appear that the United States have, when the

. lines or route of said roads are definitely located, sold; ete.” I am not

able to discover any distinetion in the meaning of the two grants. The -
words “have sold”, “has attached?”, and “has been reserved by the
United States”, when the lines are definitely located, surely mean
before the lines have been definitely located. :

I am therefore of opinion that there was no error in the decision of -
your office appealed from, and it is affirmed. X

RAILROAD SELECTIONS—MINERAL LANDS.

INSTRUCTIONS.

B -;S’eoretcwy Smith to the Commissioner of the. General Land Office, July

7.1 H) - -9, 1894. ' (. L. MeC.)

In the matter of the selection, by railroad companies, of lands in sat-
isfaction of their grants, the following rules and regulations will-be
observed in determining whether the lands selected are miner al or non-”
mineral lands: :

(1) Where the lands have been returned by the surveyor-general as
mineral, a hearing ‘may be had to determine the character of the land,

. under Rules 110 and 111 of Rules and Regulations issued December 10

-

‘_N1891 controlling the disposal of mining claims.

(2) Where the lands selected by the eompany are within a mmeral
belt, or proximate to any mining claim, the railroad company will be

- required to file with the local land officers an affidavit, by the land

agent of the company, which affidavit shall be attached to said list
when returned, setting forth in substance that he has caused the lands
mentioned to be carefully examined by the agents and employés of the
company, as to their mineral or agricultural character, and that, to the
best of his knowledge and belief, none of the lands returned in said 11st
are mineral lands. : . )
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~Upon receipt of said list you will cause it to be examined, and a clear
- list to be prepared of all lands embraced therein that are not within &
radius of six miles from any mineral entry, claim, or location, which.
list shall be transmitted to the Department for its-approval.  If any of
the lands embraced in said list of selections are found upon examina-
tion to be withid a radius of six miles from any mineral entry, claim,
or location, you will cause a supplemental list of such lands to be pre-
pared, and return the same to the register and receiver of the distriet
‘in which they are situated, and notify the railroad company that they
have been so returned. The register and receiver will at once cause
notice to be published in such newspapers as shall be designated by
the Commissioner of the. General Land Office, containing a statement
that the railroad company has applied for a patent for the lands, desig:
nating the same by townships, and has filed lists of the same in the .
- “local land office; that said lists are open to the public for inspection;

‘that a copy of the same, by descriptive subdivisions, h as been conspicu-
ously posted in said land office for inspection by persons interested,
and the public generally; and that the local land officers will Teceive
protests, or contests, within the next sixty days, for any of said tracts
or subdivisions of land claimed. to be more valuable 101 mmeral than
for agricultural purposes. . '

At the expiration of said sixty ddy s, the register and receiver wilk
return to the Commissioner of the -General Land Office said supple-
mental list, noting thereon any protests, or contests, or suggestions, as
to the mineral character of any of such lands, together with any infor-
mation they may have .received as to the mineral character of any of

the lands mentioned in- said list.” After the sare shall have been’
" returned by the register and receiver, you will first eliminate from said

supplemental list all the lands- that have been protested, or contested,
or claimed to be more valnable for mineral than for agricultural par- -
poses, or concerning which any suggestion has been made as to (heir
mineral character. The remaining lands :yon will certify to this
Department for approval and patenting as agricultural. . '
- In regard to lands protested or contested, or claimed to be mineral,

or concernmg which any suggestion has been made, or report by the
register and receiver, as to their mineral character, you will order a ;
hearing to be had by the local land officers in each vase, after giving
due notice to the persons furnishing such information, and to the rail=
road company, under the existing rules and regulations of the Depart-
_ment concerning hearings in cases where the land has been returned as
mineral land. '

The railroad company shall pay to ‘the register and receiver the cost
of advertising said lands in the manner set forth..

You are fmthel instructed. that all lists which have been heletoiore _
prepared in aceordance with any rules, regulations, or instruetions of.
‘the Secretary. of the Tuterior, where such rules have: been complied
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~with (such as furnishing affidavits showing the non-mineral char-
acter of the lands in accordance with the instructions of the Inte-

rior Department), and such mineral affidavits farnished for each subdi--

vision of forty acres, shall be excepted from the terms of the foregoing
regulations. . Also, where lists of selections are now pending of lands
returned by the surveyor-gemeral as' mineral. where hearings have
been had in accordance with rules 110 and 111 of Rules and Regnla-

-tions of Decembex 10, 1891, above referred to, and the local officers

have determined that sald lands are non-mineral in character, and
such detérmination has been approved by the General Land Office,

such lands shall be submitted to the Department for approval, without -

farther investigation, although they may be within six miles of any
mineral claim or location, unless since said hearing mineral claims
or locations have been made of any tract embraced in said lists, in which
~event you will eliminate said traet from said hst and hold the same
for fmther 1nvest1gat10n

STATE SELECT[ONS—MINERAL" LANDS.
INSTRUCTIONS. -

Secretary Smith to the Commissioner of the General Land Office, July 9,
(J. I. H)) . 1894. _ (J. L. MeC. )

I am in receipt of your communication of June 18, 1894 transmitting
for examination and approval draft of a circular letter designed to put
into operation the instructions of this Department relative to lists of
State selections of lands within what are known or regarded as mineral

“belts. Ireturn the same without approval, and direct that where lands

. selected by any State, under the various grauts, are within what are .
“known or regarded as mineral belts, or in proximity to lauds claimed
" or returned as mineral, the State or its selecting agent shall be required -

to comply with the rules and regulations this day promulgated relative
to selections of lands similarly situated, Wlthm the. limits of railroad
grants.

RIGHT OF WAY-TERMINI OF LINE.
2.

HesPERIA LAND AND WATER Co.

The certlﬁcates of the president and chlef engineer of an frri gation company, s fmtmched
to right of way maps, should designate the termini of a pipe line along which
_ the Tight of way is claimed over the public land.

Secretary Smith to the Commissioner of the Géneml Land Office, July 10,
(J.L.dg) - 1894. - (F.WLGY

I have considered ﬂie appeal by the Hesperia Land and Water com-
pany from your office decision of April 3, 1894, requiring said company
to amend the certificates of the president and chief engineer attached
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to its maps showing the proposed location of its pipe line, along which
the right of way is claimed under the provisions of the act of March 3,
1891 (26 Stat., 1095).

.The chief obJectlon to the certificates referred to, is that they fail to
demgnftte the termini of the pipe line a,long which the right of way is
claimed over the public Iands. _
~ Your letter suggested to the company that the old maps be not

amended but that new maps be filed complying with the requirements
contained in said letter—as the old onesare greatly defaced—and aftel
approval they become the final record. '

It is claimed in the appeal that the maps in their present shape met

- all the requirements in force at the time of the filing of the same, and
for this reason they should be approved. ' » .

The reason for this claim would seem to be that the maps were once
returned by your office with suggestions which were complied with,
but that in your first letter you failed to note the defects now made the
basis of your letter of April 3, 1894, before referred to.

It would appear from the map that this pipe line crosses, part of the
‘way, private property, and that right of way is only claimed for apor-
tion of- the pipe line indicated on the map, and as it has always been
required that the termini should-be set forth in the affidavit and certifi-
cate attached to the map, I must approve your action requiring the
amendment in this particular.

INDIAN LANDS—EMINENT DOMAIN.
OPINION,

In the exercise of the right of eminent domain a State may condemn for public pur-
poses, uuder proper procedure, lands 'embra,ced within Indian allotments.

Asszatcmt Attorney-General Hall to the Secretary of the Interior, June 25,
1894. , ((;r B. Gr)

1 have the honor to acknowledge the receipt, by verbal reference, of
a letter from Hon. T. C. Power, United States Senator, addressed to
your predecessor, Mr, Secretary Noble, transmitting a communication
" fromn the Commissioner of Indian Affairs, relative to the right of cer-
tain settlers at Stillwater, Montana, to build a bridge across the Yel-
lowstone River, upon land duly allotted to an Indian woman of the -
Crow tribe.

In response to the inquiry of Senator Power, the Commissioner refers -
© to the various treaties and agreements concluded with said tribe of
Indians, and says there is no ¢ authority of law for the building of
roads, or construction of bridgss across-the Crow reservation in Mon-
tana, or over allotments made to the Indians of thesaid tribe, embrae-
ing lands formerly contained therein.”



- k “DECISIONS RELATING TO THE PU’BLIC LANDS. 25

He also says:
County authorities, even with the consent of the allottee, can aequire no othel
. right than an easement to the landsso taken and used.

Parties secking to build a road, or ‘construct & bridge on lands allotted to the
Crow Indians, can do so only by mubual agreement, between themselves and allot-
‘tees, and it is trusted that allottees will see the benefits resulting from improve-
‘ments of the echaracter indicated, and give their consent to such as _are necessary
and important, » .

In said letter, Senator Power says: While I am a friend of the Indian

- :and the half-breed, I do not want the allottée to be in a position to
“be arbitrary, and not permit highways to be built through their land,
" and also believe be should pay some taxes, and bear a portion of the
‘burden of the State”, and asks the question, ¢ What would you recom-
mend in this case?” '

By said reference, I am ‘Lbked for an expression of -opinion on the
:question herein set forth.

- There are two questions to consider: ‘

Fivst.. Does such right of eminent donain exist, eibher in the United
States government, or in the State of Montana, as warrants the taking
-of any part of the lands allotted to the Orow Indians in severalty, for
‘the purposes mentioned?

Second. In which sovereignty does the 1‘1ght exist, the United States
-government, or the State?

On the first question-there can be little doubt. The purposes for
which the exercise of the right of eminent domain is called in question
herein, are such as are universally recognized as proper matters for the
‘invocation of sovereign power. The right to build bridges and estab-

* lish highways for the public use. There appertains to every independ-
ent government the right to take private property for public uses. It
is an attribute of sovereignty”, and exists independently of constitn-
tional recognition. 'The question.of whether the conditions precedent
to the exercise of the right, have been complied with, is a proper mat-

~ter for judicial inquiry, but judicial cognizance is not allowed of the
expediency or necessity of appropriating any particular private prop-
-erty to a public use. Speecially as regards Indian lands, the govern-
ment’s right of eminent domain in such lands, has never been ques-
tioned by the courts. ,

The origin of the doctrine of ultimate title and dowminion in the United
States, is found in tke principle older than our government, that dis-
-covery gave title to the government by whose subjects, or by whose
authority it was made. This gave to the discovering nation the, sole
right of acquiring the soil from the hatives.

As said by Chief Justice Marshall, in the case of Johnson ». McIn-
fosh (8 Wheat., 543, 575): '

The potentates of the old world found no difficulty in convineing themselves that

‘they made ample compensation to the inhabitants of the now, by bestowing on
“them eivilization and christianity, in exchange for unlimited independence, '
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While thus claiming the right of acqulsmon and dlsposmon of the'
fee in-the soil, the usufructuary right of oceupancy was 1‘ecogmzed in.
the natives. _ »

» The ultimate: fee (encumbered with the Indian right of occupancy) was in the-

crown previons to the revolution, and in the States of the Union afterwards, and
subject to grant. This right of oceupancy was. protected by the political power,.
and respected by the courts until extinguished, when the patentee took the encum-

bered fee. So this court, and the Staté courts have uniformly and often holden.
Clark v. Smith (13 Pet., 195, 201). '

The land embraced in the Territory (now the Smte) of Montana, is-
part of the Louisiana purchase. When ceded to the United States by
France, this government then acquired the ultimate fee in the soil, and
with it the higher right of eminent domain.

-As the exercise of the right of eminent domain necessarily, in most:

~cases, and certainly in case of the appropriation of land for a lnghwayy
operates as a deprivation of exclusive individual use of the property so-

" appropriated, it becomes necessary to examine the right of the United

. States government to deprive the Indian of theright of possession and.
use, which has been universally conceded to belong to him.

In the recent case of Missouri, Kansas and Texas Railway Company-
». Roberts (152 U, 8., 114, 117), the policy of the government, which it
is coneeded is untrammelled by any rule of law, is summed up as-fol-
lows: -

Though the law, as'stated with reference to the power of the government to deter--
.mine the right of occipaney of the Indians to their lands, has always been recog--
nized, it is to be presumed, as stated in this court in the Buttz case, that in its exer--
cise, the: United States will be governed by such considerations of justice as will
control a christian people, in their treatment. of an ignorant and dependent race, the-.
court observing, however, that the propriety or justice of their action towards the-
Indians,‘with respect to th'eir lands, is 4 question of governinental policy.”

On the second question, the authorities agree that while paramount.
sovereiguty resides in the United States, so far as the Territories are:
concerned, still, when a Territory is admitted as an iudependent State-
into the Umon, the general rights of emment dom(mn are exclusively -
vested in'the State sovereignty.

The only exception to this rule is when the general government may
consider it important to appropriate for its own purposes lands or other-
property, to enable it to perform its own proper funetions, and in such:
case, it may still exercise the authorlty in a State, as well as within.

Territorial jurisdiction.

. By section four, of the act of Febru&ry 22 1889 (25 Stat., 6{6—6 s
admitting Montana into the Union, it is stipulated: :

" That the people inhabiting said proposed State, do agree and declare that they
forever disclaim all right and $itle to the unappropriated public lands lying within
the boundaries thereof and to all lands lying within said limits, owned or held by -

any Indians or Indian tribes; and that until the title thereto shall have been extin-
guished by the United States, the same shall be, and remain subject to- the disposi-
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tion of the United States, and said Indian lands shall remain under the absolute
. jurisdietion and control of the Congress of the United States.

The act of April 11, 1882 (22 Stat., 42), after providing for the allot-
ment of lands in severalty, to Indians of the Crow tribe, provides that:
. The title .to be acquired by all members of the Crow tribe of Ihdians, shall not be-
subject to a.l_jeneyt,ion, lease, or incumbrance, either. by voluntary conveyance of the
grantee, or his heirs, or by the judgment, order, or decree of any court.
The same act further provides, “That all existing provisions of May
7, 1868, shall continue in force.” And the provisions of May 7, 1868
(16 Stat., 649), referred to, were the ferms of a treaty entered into at
“that time between the United States and the Crow Indians.  The stip-
ulation therein, pertinent to this inquiry, is as follows: :
And the Uhited States now solemnly agrees that no person . . . shall ever be
permitted to pass over, settle upon, or reside in the territory described in this arti-
cle for the use of said Indians.

These are the statutes on which is predicated the opinion of the Hon- .-
~orable Commissioner of Indian Affiirs, herein. - The error into which
the Honorable Commissioner seems to have fallen, appears to be in his.
failure to properly discriminate between thb 11ght of public domam,
-and the right of eminent domain.

By the act, supra, admitting Montana into the Umon the interest
disclaimed by the Stateis the “right and title” to certain lands within
the boundaries thereof. -This was a disclaimer of the right of public
domain, and the right of eminent domain being a dlbt]l]cf; separate and
permanent right was not affected ther eby.

Until the patents have been delivered to the Indians for the lands
embraced in their allotments, such lands are part of the public domain
of the United States; but the right-of eminent domain, so far as it

" becomes necessary to use it in the exercise of State sovereignty, passed
to the State when it was admitted into the Union, as fully and com-
pletely, with reference to these lands, as any other within its bound-
aries, the State having the same right of eminent domain in lands
belonging to the public domam, as in land held in fee simple by its own
citizens.

¢ The right of taking property for public use is exelclsed by a state,
subject to no power vested in the Federal government. The proprietary
right of the United States can in no respect restrict or modify the exer-
cise of this sovereign power by a State.” West River Bridge Co. .
Dix (47 U. 8., (6 How.) 507. See also American and English Encyclo-
pedia of me, Vol VI, page 512, title ]Jmlnent Domain, and cases
there cited.

"Waiving the question of the right of the general. government to
impose a condition on a State, that would operate as a limitation on its
sovereignty, I conclude that no such limitation was ever intended.

It is clear that by the aforesaid treaty stipulation Congress simply
intended to afford the Indians adequate protection against the rapa-

ot
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. clous commereial instinets of unprincipled men, and the possible exer-
- cise of the power of the courts to further the designs of such men, to

sécure possession of these lands, without just compensation, and to
~ prevent the passing over, settling npon, and residing. in the territory,
in the furtheranceof private enterprise. This was done in the interest
of the Indian, and for the promotion of his welfare, and certainly not
for the purpose of preventing a State from opening up highways in the
interest both of the Indians and heér own citizenship.

In coneclusion, it follows that the State of Montana has the 110ht to
condemn, under proper procedure, for public purposes, lands embraced
in Indlan allotments in said State.

Approved:

Hoxe SmiTH,
Secretary.

- RAILROAD GRA\IT——SETTLE’\IENT CLAIM-~-TIMBER CULTURE ENTRY..
NORTHERN Paciric R. R. Co. v.. VIOLETTE.

The occupancy and cultivation of a tract at definite location by one who subse-
quently makes timber culture entry thereof, do not serve to except said trach
from-the grant, if the entryman was not qualified to take the land under the
settlement laws when the grant attached.

chretm y Smith o the Commissioner of the Geneml Laml Office, July
(J.LH) 12, 1894. - (J. L. MoC.)

I have eons1de1ed the case of the Northern Pacific Railroad Com-
pany ». Francis Violette, involving the NE. £ of the SE. } of Sec. 11,
T.13 N., R. 20 W, Missoula land distriet, Montana

The land is Wlthm the limits of the grant to the company as bhown
by the map of definite location, filed July 6, 1882; also within the
limits of the withdrawal upon the filing of the map of genelal route,
which became effective February 21, 1872,

At the date of the filing of the map of general Toute, the tract was
covered by the unexpired pre-emption claim of one J ohn Sexton.
Relative to its status at the date of definite location, as shown by the
hearing had in the case, the declslon of your ofﬁce, dated February 14,
1893, states: _ ‘

Francis Violette, the present clalmant made timber culture entry No. 1306 for the
waid tract, July 15, 1885. - The testimony shows that Violette, a. citizen of the United
States, and qualified tomalke fimber culture enfry, has been in possession of the
land since 1877; that he fenced the whole of it in 1879; has about thirty acres
plowed, raised grain and hay thereon, and on July 6, 1882; had some trees planted
and growing thereon. Violette had such a claim for the land at the date of definite
location of the line of road as he could perfect, and intended to perfect, and which
he has subsequently entered; and it is affirmatively shown that he was qualified to
make such entry; and his claim therefore excepted the land from the operation of .
the grant to the railroad company.
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- The company has filed an appeal, alleging several errors on the part
of your office, the only ones th at call for notice undcr the circuin stcmces,
being the following:

It was error not to have ruled that a timber cultme entry is not a claim “under
the settlement laws,” as no settlement on the land is required, and the right or
claim arises only on entry. )

This contention is correct; the entry of the tract under the timber
culture law subsequently to the date of definite location does not per se
serve to show that any claim had attached at that date. | )

Error not to have ruled that, as Violette had exhausted both his

pre-emption and homestead rights at the date of definite location, he’
could not elaim, either in fact or by intention, this land under the set-
tlement laws.

. The evidence relative to Violette’s qualifications at the date of the -
filing of the map of definite locatlon, is very ambiguous aud obscure,.
as follows: ,

Q. How far do you live from the land in question?

A. Must be half a mile from the building.

Q. Does it join your ranch?

A. Yes, it joins my pre-emption clalm@

This indicates that he had made a pre-emption filing at the date of
the hearing (July 20, 1891); but it does not indicate that hie had made.
sucha filing nine years before (July 6, 1882). The examination continuies::

Q. Had you exhausted your rights, either homestead or pxeemptmn ,onJuly 6,1882%

A. Yes.

Q. Did you ever make filing of any kind of thlb tract of land before July 6, 1882¢

A. I made that filing on that forty acres of land before that time; made that
timber culture on it; this was after 1882. I did notunderstand the q'uestion at first.

This leaves it very uncertain how much of the question or questions.
immediately preceding, was misunderstood by the witness. The only
testimony taken as to his qualifications is that above quoted.

In 1882, the land was worth five dollars an acre, and he had put
nearly, or quite four hundred dollars’ worth of improvements upon it..
If he was at that time quahﬁed to take the land undeér either the pre-
emption law or the homestead law, according to the rulings of the
Department his occupancy and cultivation of the tract excepted it
from the grant, even if he afterward entered it under some other law.
It would be a serious loss, and 2 gross injustice, to him if he were to
be deprived of the land solely because of his having misunderstood a
question asked him during the examination. I have to direct, there-
fore, that you will afford him an opportunity to make a statement to-
your office, under oath, as to whether he was qualified ‘to make either

" a pre-emption filing, or a homestead entry on the 6th of July, 1882, If
he shall allege that he was so qtullﬁed, you will direct that  a hearing -
be had, at which the facts relative to his qualifications may be deter-
mined. On receipt of the report of said hearing, your ofﬁce willre-ad™

judicate the case.

The decision-of your office is modified as herein indicated.
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‘RATLROAD ‘GRANT—IND‘EMNIT‘Y SELECTIONS.
HasTINGS AND DAKOTA RY. Co. (On Review.)

The provision in the departmental circular of August 4, 1885, directing that where
. indemnity selections had been theretofore made, without specification of losses,
the company should be required to designate the deficiencies for which suchindem-
nity is to be applied, before further selections are allowed, is not applicable
where the grantis deficient in quantity, and the danger of duphcat on of losses
does not exist.

Seeretary Smith to the Commissioner bf the Qeneral Land Office, July 12,
(J. 1 H.) ‘ © 1894, . ' © (V.B)

An application has been made in behalf of the Hastings and Dakota
Railway Company for the modification of the departmental decision of
June 19, 1894 (18 L..D,, 511), by excluding therefron the pmagraph '
commencing at the bottom of page 512, which deals with, what seemed -
to be, an attempt on the part of the edmpany to reopen the matter of
the selections of 1883, which bad been rejected by ,depa;rtmenta-l deci-
sion of October 23, 1891 (13 L. D, 441-447).

Strictly speakmg, the matter of those selections was not then reg-
ularly before this Department.. They had been rejected by its decision
.of October 23, 1891; no review of that decision having been asked for
‘within the time allotted by theTule, it became final and determinative
to be reopened only on application here, because of newly discovered

evidence.
Instead of pursuing this regular course, counsel for the company, on

the motion to reconsider the decision of your office, rejecting the selec-
tions of 1891, distinctly presented again in their brief the question of the
“validity of the 1883 selections,” and argued that the decision of this
Department rejecting the same “ was erroneous both in fact and law.” -
When the matter came here for consideration, a copy of the same
brief was filed, and in an oral argument, counsel pressed the point that
the affidavit of the late register, showing that designations of losses
were presented at the district land office with the selections of 1883,
and,.on the advice of said register withdrawn by the company’s agent,
showed the selections of 1833 ought to be admitted. .
Nothmthstandlng the irregularity of this proceeding, in courtesy to
counsel, the matter was commented upon in the palagmph now asked
to be ehmmated from the decision.
. Under the circumstances I see noreason for making the modlﬁcamon
‘ .requesbed. The application is denied, and the papers are sent to you. .
Since the pendency of the motion for review, a letter has been received -
from the Hon. Haldor E. Boen, of the House of Representatives, sug-
gesting that, in the departmental decision of June 19, 1894, a provision -
of the circular of August 4, 1885 (4 L. D., 90), had been overlooked.

The provision referred to directed that where indemnity selections .- A

‘had been theretofore made, witheut specification of losses, the compa-

\
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- mies should be required to designate the deficiencies for which such
indemnity is to be applied ¢ before further selections are allowed.”

. Said provision was not overlooked, in the consideration of the mat-
ter then before me, as supposed by Mr. Boen, but was not deemed
~applicable thereto. No such selections, as are described in that clause
-of the circular, wer e then before me, but only a list of selections accom-
. panied by a bpeuﬁcatlon of losses.

Besides, in my opinion, that- rule is not plopeﬂy applicable in this
-case. The object in establishing the rule was to prevent the possibil-
ity of one basis of loss being used for more than one selection. As this
.grant is known to be deficient over eight hundred thousand acres, or

~more than double the whole quantity of Iand received and receivable
by the company, the danger of a duplication of the losses does not
-exist; and the reason of the rule ceasin g, the rule itself does not
Operate »
You Wﬂl so inform Mr. Boen, whose letter is herewith sent you.

OKLAHOMA LANDS—SOLDIERS’? HOMESTEAD.
ALBIN ». HICKS.

" "Theprovision in-the act of March 2, 1889, opening to entry lands in Oklahoma, to
the effect that rights of honorably discharged soldiers shall not-De abridged,
does not excep't sueh soldiers from the terms of the clanse in said act prohibiting
all persons from entering said territory prior to the tlme fixed therefor.

Secretam y Smith to the Commissioner of the Geneml Land Oﬁ’ice July 12,
(J. L. H.) : 1894 : (J. 1 MOO)

Simeon S. Hicks has ﬁled 2 mo’rlon for review of ‘departmental decis-
ion of November 18, 1893 (unreported), directing the cancellation of his
‘homestead entry for the NE. £ of Sec. 23, T. 13 N,,R.5 W,, Oklahoma
{City land district,-Oklahoma. .

The ground of said. decision was that Hicks entered the territory
prior to the time the land in contr oversy was opened to entry (noon of
April 22, 1889), and that he was therefore disqualified to make the
entry in questlon

The motion is, in substance, based upon the following ground: That
‘by section 2304 and 2305, of the Revised Statutes, every private soldier
or officer who served for ninety days in the United States army during

- the recent rebellion, and was honorably discharged, and has remained
“loyaltothe government,shall, “oncompliance with the provisions of this
chapter,” be entitled to enter one hundred and sixty acres of land; that

_ the act of March 2, 1889, opening to entry the portion of Oklahoma
embracing the land here in’ controversy, provided, “That vhe rights of
honorably discharged union soldiers and sailors in the late civil war as
defined and described in sections 2304 and 2305, Revised Statutes, shall
not be abridged;” that this entryman was an honorably dlseharged
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union soldier of the late civil war; that the clause prohibiting any per-
son from entering upon and oseupying the land—shus abridging the-
rights conferred by sections 2304 and 2305 of the Revised Statutes—
does not apply to him.

A perusal of the law shows that the proviso that the rights of union
soldiers shall not be abridged, is followed by this limitation—

And provided further, That - - - - until said lands are opened for settle—
ment by proclamation of the President, no person shall he permitted to enter tupon.
and oceupy the same; and no person violating this provision shall ever be pelmltted,
to enter any of said lauds or acquire any right thereto.
~ If the proviso that a soldier’s rights should not bé abridged had fol- -
lowed that above quoted, there might be sdmepla‘usibility iv the defend-
ant’s contention. But the sweeping proviso that no person shall be
permitted to enter said lands is manifestly intended to include soldiers—
just referred to in the preceding proviso—as well as other persons.

No reason appears why the departmental decision hitherto rendered -
shonld be disturbed. The motion for review is therefore dismissed,
and herewith transmitted for the files of your office.

McNAMARA 9. ORR ET AL

Motion for review of departmental decision of April 5, 1894 18 L.D.,
504 ‘denied by Secretary Smith, July 12, 1894,

—_— 2

 CERTIORARI~PUBLIC SURVEYS—DEPOSIT SYSTEM.
RoseErT O. COLLIER.

Though an applicant for a writ of certiorari may not be entitled thereto on the
_ground of the wrongful denial of his appéal, yet, if it appears that he is justly
entitled to relief, it may he granted under the supervisory authority of the Sec-
retary.

A contraet, under the deposit system of surveys, stipulating for the survey of ‘“alk
lines necessary to complete the survey” of atownship, authorizes payment, at the
contract rate, for the survey of the township exterior line, where the esta.blish-
‘ment of such line is necessary to the completion of the stipulated survey, though
said line can not be surveyed without coincidently extending a meridian line.

‘Where several survey’s are embraced in onecontract, with liability therefor payable
from special deposits for the different surveys, no part of any deposit should be
used in paying for a survey for which it was not intended.

The retracement of lines previously surveyed is not authorized under the dﬂposat
system., :

The extension of a survey which creates a liability in excess of the deposit made-
therefor is at the risk and expense of the deputy doing the work.,

Secretary Smith to the Commissioner of the General Land Office, July 12,
(J. L H.) - 1894, (W. M. B))

This is an 'application made by Robert O. Col]ier,_United States dep-
uty surveyor, for a certiorari, under Rules of Practice 83 and 84, in the
matter of account rendered by said Collier, and approved by the sur-
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veyor-general; forthe sum of $2,011.47, for executed surveys in T. 21 §,,
R.1E,; T.218,R.1W.; and T. 18 S R. 6 W., Willamette meudlan,
Oregon, under contract No. 572, dated Apul 18, 1891 the said account
having been revised, adjusted, and the amount reduced by your office,
for reasons which will hereafter. appear.
These surveys were made under what is known as the depos1t system
This contract provided for surveys in four different townships, but
" the account for the three above designated only demand consideration,
and require adjustment; the expense of surveysin T.13 S, R.6 W,
(being the other township embraced in said contract) amounting: to
$600, was stated in a separate account, as per report No. 55951 of the
General Land Office, and full amount of said deposit shown by said
report to have been exhausted in discharging liability on account of
surveys in that township.

The speual deposits placed to the credit of the United States Treas-.
ury, on April 14,1885, in the First National Bank of Portland, Oregon,
for surveys embraced in this aceount; by whom m%de, for What par-
ticular sur vey; and statement of expense of surveys in each townshlp,
will be found to be as follows :

STATEMENT NO. 1.

|
Amount
in ex
charged i Deposits.| cess of | ° 3111111;
surxe\s depos-| P
its.
J‘LmesKeu' T LS, R AE (e $1088.81 | $090.00 i $98.8L }........
M, Xerr, T. 21 5., R. 1w [N [ el 604,44 1 672,00 ... " $67. 56
: AOrselFlshel T, 18b Re6W P 318,22 »28_8.00 30.22 |- oael.o.
B0 7 X N RPN 201147 | 1950.00 | 129.03 | ~67.56

It will be observed from the above statement, that the total charge
for surveys in the three above designated townsh1ps, amounts to
$2,011.47, and that the account, as rendered, shows an access of $61.47
charged, over and above the sum total of deposits; an excess charge of
$98.81 for surveys in'T. 21 8., R. 1 E.; and an excess charge of $30.22
for.surveys in T.18 8., R.6 W ‘there being a surplus or. balance of
.$67.56 left over from deposms made for surveysin .21 S, R.1 W..

The following is a correct tabulated statement of 360011nt aftel
revision and ﬁnal adjustment by your office:

STATEMENT NO. 2

Amount

allowed .| Excess Suar
for sur- | DEPOSIS: ciiareed. | plus.
veys. j
Wt . . - i
S0 IS S < 50 T 0 P UUL P $980.81 | $990.00 |.-........ $9.19
LS, RIW L N R 596,84 1 672.00 ... ... . 75.66
T.188, R6 W o e e i eeeeaiee 290.88 |  288.00 $2 88 ..ot .
Total -.... e ettt L..:| 1,868.03 | 1, 950,00 l 2.88 | 8L85

1801—voL 19— 3
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The sums. allowed for surveys in each township as deblonated above,
amounting in the aggregate to $1868. 03, as per your office report No.
© 55,950, was certified to the First Com_pthm of the Treasury, as being
- correet, and properly due the deputy surveyor, and pavyment recont-
mended, which was aceordingly made.
Statement No. 2 shows a balance.of $9.19 and $75.66 left to tne credit
.of deposits appropriated for surveys in T. 21 8,, R.1 E., and T. 21 8,,
R.1W., respectively, and an excess of $2.88 OVEL depomt paid 011t for
“gurveys in T. 18 8., R. 6 W,
Comparing the two statements, it will be seen that the sum of $143 44
was disallowed in the account, as originally rendered, composed of the
. items and charges as follows, to wit:

For extending meridian line through T.21 8., R.1 E., 6 miles, at $18._.._.... $108. 00

For 1et1acmg 3 miles and 3 chains, standard hne, in T 18 8., R.6 W., at $18

BT V- S S I ST RPN . 27.34

Tor overcharge of $7 per mile for 1 mile, 12 chains and 5 links of connecting )
linein T 21 8., R T W oo oo i 8.10

148. 44

The charges for the above items were disallowed on the ground,
which being substantially stated, is as follows: That under the rules
and regulations of ¢ Cireular instructions relative to deposits by indi-
viduals for the survey of the public lands,” approved and adopted June
24, 1880, the survey of ¢ standard lines and bases” was not warranted
(mde par. 5 p. 40of Circular), under the deposit sy%tem and also for
the reason that the customary rate of $5 (mstead of $12, as charged in -
the account) per mile, could only be allowed for the survey of connect-
ing lines.

‘Collier, contending that he was entltled to the compensatlon claimed
in his accotnt, as rendered, and failing in his efforts to have your office
reconsider its former action, and allow the relief prayed for, appealed'
on November 17, 1893, from your said office decision.

.~ The right of appeal being denied on the ground. that the same was
“not filed within the time prescribed by Rules 81 and 86 of Practice,
Qoliier invoked the exercise of the ¢ directory and supervisory power
of the Secretary” for relief, petitioning this Department to have the
record certified thereto.

It being evident that the petitioner is entitled to rehef in the Way of
further compensation, on account of these surveys, it will not be neces-
sary to pass upon the question relative to denial of the right to appeal
under said Rules, it being held in thecase of ex-parte Oscar T. Roberts
(8 L. D., 423) that: :

Though an applicant for writ of certiorari may have failed to appeal within the
- time fixed by the Rules of Practice, and hence not be entitled to the writ on the ground
of the Wrongful demal of his appeal, yet, if it appears. that heis Justly entitled to
‘relief, it may be granted under the Secretary’s supervisory authority.
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Again, the last paragraph of the Rules of Practice prescribe that:
“Norne of the foregoing rules shall be construed to depmve the Secre-
tary of the exercise of the directory and supervisory powers conferred
upon him by law.” :

The record herein having been duly certified to this Dep(u'tment the
_.case is now before me upon its merits alone.

The surveys and deposits therefor were made under rules and 1egu-
lations contained in said. circular approved June 24, 1885, which were
formulated under provisions of the Revised Statutes, as follows: ’

SEc. 2401, Where the settlers in any township . . . desire a survey made ef the
same, under the authority of the surveyor-general, and file an application therefor
in writing, and deposit in a proper United States depository, to the credit of the
United States, a sum sufficient to pay for such survey, together with all expenses
incident thereto, without cost or claim for indemnity on the United States, it may
be lawful for the surveyors-general, under such instructions as may be given himby
the Commissioner of the General Land Ofﬁce, and in accordance with law, to’ make
‘such survey.

SEc., 2402. The deposit ', . . . shall be deemed an appropriation of the sum
so deposited for the objects contemplated by that section, and the Secretary of the
Treasury is authorized to cause the sums so ‘deposited to be placed to the eredit of
the proper appropriations for the surveying service; but any excess over and above
the actual cost of the surveys, comprising all expenses incident thereto, for which
they were severally deposited, shall be repaid to the depositors respectively.

By reference to the account rendered. from which tabulated state-
ment No. 1 is made up, it will be seen that the cost ($108) of survey-
ing six miles of the Willamette meridian. was charged against the
deposit of James Kerr, which made the total cost of surveysin T. 21
S., R. L E., $98.81 in excess of said Kerr’s deposit. :

The surveyorgeneml in his letter of September 28,1892, maklng
further report upon these surveys, inter alia, states:

The deposit made for the extension. of the Willamette meridian through T. 21 8.,
was made by Mr, M. Kerr, and was made in connection with T. 21 §., range 1 West
and not with nor in'connection with 1 east. (Reference is"here made to said certifi-.
caties, 1190 to 1195, inclusive).

Thus it appears that error was made in the statement of the account,
and that the cost of survey in T. 21 S.,-R.1 E. had thereby exceeded
the amount of deposit made therefor, emd that the expense of survey-.
ing such line should be taxed against the deposit of M. Kerr; but your
office, it seems, did not consider this point raised by the surveyor-gen-

-eral, but adhered to its former decision, notwithstanding the fact that
the deputy surveyor, in conformity with special instructions, properly
approved by the General Land Office, had extended said meridian 7
through T. 21 8., and that the work was done in good faith.

- This contract stipulated for the survey of “all lines necessary to
complete the survey” of the townships designated in the contract.
Some partial surveys had already been made in the western portion of
T.21 8, B. 1 W., but none in ‘the eastern portion thereof, and none
whatever in R. 1 E, i said township. If the said meridian had not
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been extended by authority contained in, and directed by, special
instructions, still it would have been absolutely necessary to survey
the eastern exterior (boundary line) of T. 21 8., R.’1 W., in order that
a line be located, and permanently established, upon which to close the
subdivisional lines of survey in said township, without which the sur-
veys therein could not have been completed, as stipulated in contract,
The mieridian line. could not be extended through this township with-
out coincidently surveying the eastern exterior of said towrship and
range, and conversely, said township exterior could not be surveyed
without coincidently surveying said meridian. In extending the meri-
-dian, the deputy was, by special instructions, directed to mark and
‘establish quarter section corners along the course of said line. Such
is, and has been, for a long time the practice in running and establish-
“ing township exteriors, and T hold that Collier would be entitled to $90
additional for the survey of said township exterior, arising from the sur-
vey of six miles of said line, at contract rate of $15 per mile, provided,
‘there was left a sufficient balance from M. Kerr’s deposit of $672, to pay
‘the same, as M. Kerr’s deposit was made specifically for the survey of
that identical line, no matter by what name it might be designated, and
any balance belonging to his said deposit should be applied solely to
that end.-

Although the surveys in the three designated townships were
embraced in one contract, yet they are as:separate, especially so far as
the use of the deposits for payment of liability thereunder is concerned,

" as though they were made under three different contracts, and under
such circumstances, whenever any surplus or balance is left from any
-deposit (affer the contracting deputy has received what is legmlmately
- due him) it shonld be returned to the depositor, as prescribed by law.
This is required by plain provision of section 2402, SUPTa. :
T In any case where several surveys are embraced in one contract, with
Jliability therefor payable from deposit -specially appropriated for each .
particular survey, it is not proper for any portion of such deposit to be
-used in payment of the expense of a survey for which itisnotintended,
‘and where such has been paid out.through mistake, or otherwise, it
should be returned to the Treasury, to be placed to the credit of the
“appropriation to which it properly belongs.

‘T hold that Collier, after refunding to the Treasury the amount of
" $2.88, received for surveys in T. 18 S.; R. 6 W., in excess of the deposit
“ appropriated therefor, is entitled to have paid to him $75.66 (being

balance left on hand of the deposit of M. Kerr), for and on aceount of
the survey of the east township exterior line of T. 21 S.; R. 1 W., which
“said amount, upon performance of condition above stated, you will cer-
tify ‘to the disbursirig officer of the Treasury, as being properly due
“him (Collier), with request that the same be paid. No larger amount
‘¢an be paid on account of that survey, for want of funds to meet the
“demand, the.deposit having been eéxhausted?bygthe above allowance,
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The government has no interest in, or control over, such special
. deposits, farther than to receive, hold and pay out the same for the
purpose designated as the law directs. The special purpose for which

M. Kerr made appropriation, has been accomplished, and the surveys

completed by the deputy, and duly accepted by your office, and the
" debt to Collier should be discharged, to the extent of any balance 1eft
- for payment of legitimate claims under that contract. .

No allowance can be made for the rétracement of the three miles and
three chains of standard line, made in conunection with surveys in T.18.
S., R. 6 W., for the reason, first, that under rules and regulations of
the eircular of June 24, 1885 (par 6, p.4), “retracements, or the resur-
vey of lines previously surveyed, will not be deemed authorized undeér
the deposit system;” and second, for the further good and sufficient
reason that there are no funds in the Treasury for paying the same,
_ deputy Collier having already drawn- therefrom the entire amount of

the deposit appropriated for su1veyb in that particalar township,

By clear intendment of section 2401, supra, no larger amount can be
allowed, or paid for any survey made under the depomt system, than
the appropriation made therefor, and the extension of a survey which »
creates a liability in excess of the deposit, will be made at the risk and
’ expense of the deputy doing the Work

FLEMING ¢. THOMPSON.

.~ Motion for review of departmental decision of December 19, 1893, 17
L. D, 561 denied by Secletaly Smith, July 12, 1894

"APPLICATION TO ENTER—ADVERSE CLAIM.
Lawson H. LEMMONS.

An application for public 1and should be rejected if defective when presented ; and
the right of the applicant, in such case, to thereafter perfect his application
.- can not be recognized in the presence of an intervening adverse claim. -

Secretary Smith to the Commissioner of the General Land Office, July 12,
(J. I. H.) _ 1894. (A. E.)

The record of this cause shows that on May4, 1892, Daniel D. Wllhams
filed a soldier’s declaratory statement for the SE. 9];, Sec. 28, Tp. 8 N.,
R. 15 W., Oklahoma,; Oklahoma . Territor yy which was suspended to
allow hlm to furnish proof of service in the United States army during
the war. On May 31, 1892, Lawson H, Lemmons made homestead ently
for the same land. On June 6, 1892, the suspension of the declaratory
statement of Williams was' 1emoved by his filing the additional papers,
and placed of record. On June 24, 1892, Williams was allowed to trans-
mute hlS declaratory statement into a homestead.
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- On October 27, 1892, your office cons1der1ng these facts reported by
the local office decided that: .

Williams’ application to file homestead declaratory statement was presented May-
24, 1892, and was not rejected by you; it must therefore be considered a pending
application at date of Lemmons’ entry, and any right acquired by said entryman was
subjeet to the right of Williams under his prior application. .

Williams having furnished evidence satisfactory to you of hig —— to file under
section 2304, Rev. Stats., you allowed him to do so, and he carried his filing into
entry within the prescribed time, his rights relate back to the date of his presenta-
tion of his application to file. - You will therefore notify Lemmons that his homestead
entry No. 4519 is hereby held for cancellation for conflict with homestead entry No.
4741 of Williams as basec on his homestead declaratory stdtement Notify Lemmons
of this action and of his right of appeal. »

'On May 12, 1893, the local office transmitted to your office an appeal
from the above decision, and in that letter reported that on November
15,1892, Lemmons filed a contest against the entry of Williams, alleging
prior settlement; that the case was set for a hearing on April 13,1893,
at whieh time the charge of prior settlement was dismissed. On April
14, 1893, Lemmons filed a motion to set aside the action of the register
in d1sm]ss1ng plaintiff’s charge of prior settlement, and asking that
new notice issue on your office letter of October 27 1899 ~This motion

- was sustamed service accepted of the letter, and an appeal from the
same filed by Lemmons. This appeal is now betore the Department.
The application of Williams being defective when filed, should have
been rejected by the local office, and the entry of Lemmons intervening
defeated any right which Williams might otherwise have acquired
by perfecting his defective application. See Johnson Barker (1 L. D.,
164); Instructions (3 L. D., 120); Goyne v. Mahoney (2 L. D., 576).
Therefore, Williams should not have been allowed to perfect his apph-
- cation and consummmate liis entry in the face of an adverse intervening
claim. o
Your office decision is reversed, and you will cancel the entry of
Williams and allow that of Lemmons to reinain of record.

TIMBER CULTURE ENTRY—C()Ml\rIUTA'l‘-ION—CONTEST.

EVERSON v, WILSON.

The privilege of commuting a timber enlture enﬁ‘y, accorded by section 1, act of-
March '3, 1891, does not defeat the right of a contestant to proceed with a pend-
ing contest,

éecretmy Smith to the Oommzsswnﬁr of - the Gener al Land Office, July
(J. I, H.) 12, 1894, - (PJG)

. The land involved in this appeal is the SW. £ of See. 24, T. 130 N.,
R. 56 W,, Fargo, North Dakota, land district.

The record shows that Mary D. Wilson made timber culture entry
of said tract December 2, 1882, and on April 12, 1892, Claus Everson
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filed affidavit of contest, alleging failure to comply with the. require-
ments of the law as to plantm cultivating and protecting the trees.
Service was had by pubhcatlon, and the testimony taken before the
local office, commencing August 4, and ending October 26, 1892.

On May 24, 1892, the claimaut made application to make commuta-
tion proof (under act of March 3, 1891, 26 Stat., 1095), and July 12 was
set for the day. The proot was submitted on that day, but it was.
rejected for the reason that the contest was pending. Claimant
appealed, and your office affirmed their decision, whereupon she prose-
cutes this appesal, asigning error of Jaw,

The claimant claims the right to make commutation proof under sec-
tion 1 of said act; which contains the following proviso:

Provided, That any person who has made entry of any public lands of the . United
States under the timber-culture laws, and who has for a period of four years in good
faith complied with the provisions of said laws, and who is an actual and bona fide
Tesident of the Stateor Territory in which said land is located, may be entitled to
make final proof thereof, and acquire title to the same, by the payment of $1.25 per
acre for said tract, under such rules and regulations as shall be prescribed by the
Secretary of the Interior.

It is contended by appellant’s counsel that this act confirms all tim-
ber culture entries when it can be shown that the land has been culti-
vated for four years in good faith regardless of the present condition;

that it “sweeps away any and all adverse rights which may have
attached by virtue of previous laws or by rulings of the department.”

This position is not tenable. Congress, in my judgment, did not
contemplate the confirmation of this class of enfries at all, It simply
gave entrymen the privilege, upon showing that they had made a bona
Jide effort, to comply with the timber culture law for a period of four
years, and who were actual residents of the State or Territory where
the land is located, upon making proof thereof, to acquire title by the
payment of the governmenb price. It is akin to -the commutation
allowed under the homestead laws. It means a compliance with the
requirements of the statute in regard to cultivation, with an honest
intent to produce trees, and where for climatic, or other reasons beyond’
the control of the entryman, he or she hasfailed to obtain the desired r esult,
Congress permitted him to secure the land upon which labor and money
had been expended. The matter of produecing trees on the prairies of
the west was purely a matter of experiment at best. To encourage if,
Congress passed the timber culture Iaw. That it has not been a pro-
nounced success is @ matter of common knowledge. To reward those
who, in good faith, had made the effort, the aet under consideration
was passed, but it was certainly not intended by Congress that all
inquiry should be cut off for the ascertainment of the bona fides of the
entryman, :

In the case at bar there was a contest pendmg, charging substanti-
ally want of good faith in the claimant. This was filed under existing
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laW and the rulés of the Department,; and the, conte%tant is entltled to
be heard and the merits of his case decided.’
Your judgment is therefore affirmed.
The testimony takeri at the hearing is before me, but 1nasmuch as
neither your or the local office passed upon the same, it is returned,
~with instrdctions to retransmit it to the loeal. officers for their action.

OKLAHOMA TOVWVN,SITE—SCI;IOOL FUND.
F. A, DINKLER.

The proceeds of a purchase of land for townsite purposes under section 22, act of
May 2, 1890; will not be paid to the alleged municipal authorities of a town in
the absence of satisfactory proof of the lwal mcmpomtlon thereof.

Seer etmy Swmith to F. A. Dinkler, Hennessey, Oklahoma . Territory, Juh/
(J. 1. H.) , 12, 1894. (G. B. Q)

I am inreceipt of your application, as treasurer of the townsite of
Hennessey, Oklahoma Territory, for the payment of $750.00, paid to
tke Secretary of the Interior by Canada H. Thompson and Jacob N.
Shade, $375.00 each, for the NE. % of the SE. fofSec. 24, T. 19 R. T W,
and the SE. 1 of the NW. Lof Seo. 24, T.19R. TW,, rcspectlvely, as the
townsite of Hennessey, under the provisions of section 22, of the act of
Congress approved May 2, 1890, (26 Stat., 81).

- Said section provides, among other things, that the sums paid in the
purchase of public lands for townsite purposes, ¢ Shall be paid over to
‘the proper authorities of the municipalities, when organized, to be used
by them for school purposes only.
~ Inex-parte A. L. Cockrum (15 L. D. 335) the Department has laid
down the following, as the necessary ev1denoe of the organization of a
municipality, to authorize the Secretary of the Interior to ¢ pay over ”.

.‘money under said act:

First. A duly certified copy, under seal of the order of the board of county com-
:mlssmuers, declaring that the specified territory shall, with the assent of the quali-
fied voters be an incorporated town, also the notice for a meeting of the electors, as
required by paragrapli 5 of Article I, Chapter 16, of the Statutes of Oklahoma.

Second. A like ecertified copy of the statement-of the inspectors; filed with the
board of county commlssmners, also a like certified copy of the order of said board,
‘declarlnlr that the town has been incorporated, as prov1ded by pal fmra.ph 9, of s'ud
Article I,

Third. A like cerpified eopy of the statement of the inspectors, filed with the
county clerk, déclaring who-were elected to the office of trusteés, clerk, marshal,

“agsessor, treasurer, and justice of the peace, as provided' by paragraph 16, of said:

Article I.

- Fourth. Alike certified copy of the town clerk, of the proceedings of the board of

_trustees, electing one of their number president, also, a copy of the qualifications to

act, by each of the officers mentioned, as provided by paragraph19, of said Article I,
Fifth. A certified copy, by the town clerk, of the proceedings of the board of
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" trustees, designating some officer of the municipality to.mdke application for, and
to receive the money to be paid by the -8ecretary of the Interior. .

. Sixth, A proper apphcatlon for the money, by sald designated. officer.

These requirements are based on chapter 15, Artiele I, of the Okla-
homa Statutes, providing for the “Incorpomtlon of Towns” in the Term—
tory of Oklahoma.

The proof accompanying the applmatwn undel consideration, does .
not meet these requirements. Thexje is no evidence of notice for a meet-
ing of the electors, as required by law, and no certified copy of the
order of the board of county commissioners, declaring that the town
has been incorporated, as provided by the Oklahoma Statutes,

There is no evidence that an election was held as. provided by sec-
tion 9, of said Article I, of Chapter 15. '

. It appears afﬁrmatlvely that “the board of county commissioners of
Kingfisher county, Oklahoma Territory, on a petition signed by a
majority of the taxable inhabitants of the proposed town—
being satisfied that inhabitants to the number of seventy-five, or more, are actual
residents of the territory described in the petition,” (ordered) ¢ That the inhabitants
resullno within the limits or boundaries of the exterior lines of said-described tracts -
. are hereby declared to be an mcorpora‘ned village, and- from thence-
fmth they shall be a-body politic a.nd eorporate, under the name and style of the
village of Hennessey, .

+ In this connection, however, my attention is called to the fact that
the order of incorporation was made June 12, 1890, and the territorial
legislature convened on August 27, 1890. That under section 11, of
the organic act of said territory, the law of Nebraska, with refelence
to cities of the second class, and villages, ‘was applicable to towns
organized in said territory, before the adjoumment of the territorial
legislature..

I find that under section 11 of said 01ga,n1o act, the provisions-of
Chapter 14, of the compiled Laws of the State of Neblaska, in force
November 1,1889, were “ extended to, and put in force in the Terri-
tory of Oklahoma, until after the adjournment.of the first session of
the legislative assembly of said territory.”

Section forty, Article one, of said Chapter, is in part as follows: -

Any town or village containing not less than two hundrerl nor more than fifteen
hundred inhabitants, now in¢orporated as a city, town, or village, under:the laws
of this State, or that shall hereafter become organized, pursuant to the provisions
of thisact, . . . . . shall be avillage, and shall have the rights, powers, and
immunities hereinafter granted, and none: other, and-shall: be governed by the pro-
v131ons of this subdivision:

It thus appears that the laws of. Nebraska- prov1dec1 only for the

incorporation of towns having a population of two hundred. or more.:
" 1t not appearing that the Town of Hennessey was eligible for 111001*'
poration, under the laws of Nebraska, and there being no legal incor-
poration of the town, under the laws of Oklahoma, your “application is
denied.
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‘On satisfactory evidence that said town had, at the time of its.
incorporation, the required population, under the Nebraska law, or
that it has since been legally incorporated as a municipality, underthe
laws of the Territory of Oklahoma, the money will be paid over.

FORFEITED RAILROAD LANDS—ACT OF SEPTEMEBER 29, 1890.
JAMES SIMONTON.

A devisee is not entitled to purchase forfeited railroad lands under section 3, act of
September 29, 1890, if he is in possession, under a purchase in his own right, of

. the full amount of lands allowed fo any one person under said act.

The provisions of said forfeiture act do not authorize an exeeutor to exercise the
right of purchase

Secretary Smith to the Commissioner of the Gemeral Land Office, July
(J. L H.) \ 12, 1894. (L.D.)

James Simonton, executor of Peter Christensen, appeals from your
office decision, denying his'right to purchase the land as such executor,

The land involved is- the N.4, See. 7, T. 5 N., R.33 E.,, W. M, La
Grande land district, Oregon, and is part of the lands covered by the
Northern Pacific leroad land grant, and the act of September 29,
1890, forfeiting unearned lands.

Peter Christensen settled this land November 25, 1886, Wlth mten-
tion to purchase from the Northern Pacific Raﬂroad company, and
remained in oceupany until his death in February, 1891.

Christensen, by will, devised “all the the landed estate . . . owned
by us” to Levns F, Anderbon, and appomted James Simonton his exec-.
utor. »
~ The right to purchase the land therefore seems to vest first in Ander-
somn, as devisee, if he were otherwise qualified to assert the right.

The record shows, however, that Anderson himself was a purchaser

- of three hundred and twenty acres in the same section, under section
8, of said act of September 29, 1890, and was at the time of the accrual
of his possible right as devisee of Christensen, in possession under his
own purchase of the full amount of land allowed to any one person
under said act.

He was further disqualified, because he was not in possessmn of the-
Christensen land, There is no provision of law authorizing the exec:

- utor to exercise the right to purchase the land.

Your office decision is therefore affirmed, and cash entry No. 4361
will be canceled, in the absence of any heirs of said Chustensen, '

deceased who may be found qualified to purchase the land.



DECISIONS,;RELATING TO THE PUBLIC LANDS. 43.

HOMESTEAD ENTRY-AMENDMENT.
F. B. KESLING.

An entry may e so amended as to include land originally selected by the entryman,
and improved, but not embraced within his entry for the reason that it was not
then surveyed, and he helieved that he would he entitled to make an additional
entry thereof when surveyed. ' :

beoretar Y ;S’m@th to the Commissioner of the Gememl Lcmd Ojﬁce, Juh/ 12,
(J.1. H.) . 1894, (F. W. 0.

T have considered the appeal by F. B. Kesling from your office deci-’
sion of February 28,1892, denying his application to amend homestéad
entry No. 474, made August 8, 1892, for lot No. 2, Sec. 6, T. 30 N,, R
20 W., Missoula land district, Montana, so as to include the S. 4 SE. 1,
Sec. 31, T. 31 N, R. 20 'W.

It . appears fr om affidavits filed in support of his appllcatlon to a,mend '
that Kesling selected both tracts and made improvements theréon, but
made entry for lot 2 only, because the 8. SE 1 of Sec. 31, was then
unsurveyed. .

It further appears. thab he was advised that, under the act of Malch
2, 1889 (25 Stat., 854), he would be permltted to make an additional
entry for the other land as soon as surveyed, and for this reason he
made entry as before stated.

He seems to have acted in entire good faith i in-the matter and the.
local officers recommended the allowanceé of the amendment.

The right to grant an amendment lies within the discretion of the
officers charged with the disposition of the public lands, and as it has
been repeatedly held that an entry may be amended so as to take the
lands intended to be entered, wheré the mistake is . satisfactorily
explained, I am of the opinion. tha,t the &mendment in question should
be allowed as apphed for.

Your office decision is therefore reversed.

OKLAHOMA TOWNSITE—PUBLIC RESERVATION. '
ApAams »; CITY OF GUTHRIE. .

In the survey of a townsite under section 22, act of May 2, 1890, reservations for
public purposes are 111n1te(1 to twenty acres in the aggregate.

Secretcwy 8mith to the ()ommzsswner of the General Ltmd Office, July 13,
(J. L H.): _ 1894, S (VVFM)

This controversy arises out.of an applicitioh of the municipal auﬁhoﬁ
ities of the city of Guthrie, Oklahoma, for a deed to a certain reserva-
tion for,public purposes, known and designated as Highland Park,
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upwards of fifty acres in area, and swuated in QCapitol H111 townsite,
now an addition to and a part of Guthrie.

The decision of your office, now here on. appeal, (,ontams an exhaus-
‘tive statement of the facts that in any manner bear on the controversy,
much of which will be omitted here as unnecessary to be re-stated, and
finds, by way of conclusion, that the reservation of 10.62 acres des1g-
nated as Capitol Park and of 2.07 acres for school purposes in the plat
of Capitol Hill townsite so far exhausts the right of reservation con-
ferred by the 22nd section of the act of May 2, 1890, 26 Statntes, p. 81,
as to limit the further exercise of the right to 7.31 acres, and thereupon,
the following direction is given the trustees:

You will proceed to wodify said plat so that the area of the reservatbion styled
_‘Highland Park’ shall not exceed 7.31 acres. You will divide the excess into lots
and bloeks, with the proper streets and alleys, and award such lots to ‘parties who
were lawful occupants thereof at the date of the entry of the townsite of Capitol
Hill, December 14,1891, if any such there be, proceeding under the regulations of
June 18,1890, 10 L. D.,666. If there are no oceupants, as specified, the lots will be
listed as undisposed of, and come vinder the 4th section of the act of May 14, 1890.

The actof May 2, 1890, entitled ¢ An act to provide a temporary gov-
~ernment for the Territory of ‘Oklahoma, to enlarge the jurisdiction of
the United States court in the Indian Territory, and for other pur-
poses,” 26 Statutes, p. 81, in its 22nd section, provides—

That hereafter all surveys for townsites in said Terﬁtory shall contain reservations
for parks (of substantially equal area if more than one park) -and for schools and
other public purposes, enbracing in the aggregate nqt less than ten nor more than
twenty acres, and patents for such reservations, to be maintained for such purposes,
shall be issued to the towns respectively when organized as municipalities.

The first and original survey of Capitol Hill was made in 1889, and
the plat thereof was sworn to as correct by the city engineer on J une .
6, 1889, -and was certitied by the mayor and clerk of the provisional
government of that municipality. It appears, therefore, that Capitol
.. Hill was an organized town almost a year before the approval of the
“act under the authority of which it is now sought to limit its reserva-

tions for public purposes.

The city of Guthrie succeeded to the pr ovmlonal government of Capi-
tol Hill on Aungust 14, 1890, and it appears that another survey was
made under the dire.ction of the board of Townsite Trustees, No. 6, the
plat of which was certified by the members of the board,and sworn to

" by the civil engineer in charge of the survey, on February 17, 1892.

" This latter survey does not appear from the certificates on the plat .
to have been a mere approval by the trustees of another already made
by the inhabitants of Capitoel Hill, as authorized by the act of May 14,
1890, section 1, 26 Statutes, p. 109, and, therefore, is controlled by the
act of May 2, 1890 supra, as to reservations for publie purposes.

The demsmn of your office is, therefore, affirmed.
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RULES 2, AND 9, OF PRACTICE AMENDED.

DEPARTMENT OF THE INTERIOR, -
GENERAL LAND OFFICE,
 WASHINGTON, D. C., July 14, 1894.

Rules 2 and 9 of the Rules of Practice, approved August 13, 1885,
‘are hereby amended to read as follows, respectively, viz:

RULE 2.—In every case of application for a hearing an affidavit must De filed by
the contestant with the register and receiver, fully setting forth the facts which
constitute the groundsof contest. When the contest is against the heirs of a
deceased entryman, the affidavit shall state the names of all the heirs: If the heirs
are non-resident or unknown, the affidavit shall set forth the faet; and be cmrob-
ﬂrated with respect thereto by the affidavit of one or more persons.

RULE 9.—Personal service shall be made in all cases when possible, if the party

" to be served is resident in the State or Territory in ‘which the land is. situated, and
shall consist in the delivery of a copy of the notice to each person to be served.
“When the contest is against the heirs of a deceased entryman, the notice shall be
served on each heir.. If the heirs of the entryman are mon-resident or unknown,
"notlce may be served upon them by publication as hereinafter provided.. If the
person to be personally served is an infant under fourteen . years of age, or a person
who has been legally adjudged of unsound mind, service of notice shall be-made by
_delivering a copy of the notice to-the statutory guardian or committee of -such
infant, or person of unsound mind, if there be one; if there be none, then by deliver-
mg a copy.of the notice to the person having the infant or person of unsound mind -
in-charge.

. ) 8.°W. LAMOREUX;, - -

Approved, : . ) " Commissioner.

‘Hok® SMITH,
Secretary.

RAILROAD ILANDS—ORDER OF RESTORATION.

INSTRUCTIONS.

Secretury Smith to the Commissioner of the General Land Office, July 18,
(@LLH) S 1894, (F.W..C.)

With your office letter of April 28, 1894, were submitted for my
approval instructions to govern the restoration of certain lands within
the conflicting limits of the grants for the branch line of the Southern
Pacific Railroad Company, act of March 3, 1871 (16 Stat., 573), and the

Atlantic Pacific Railroad Company, act of July 27, 1866 (14 Stat., 292).

The lands within the overlapping limits just mentioned, were ordered
‘restored by departmental Tetter of October 23,1888 (6 L. D., 816). A
‘motion was filed for thie review of said decision directing the restora-
tion, and the same was ordered suspended to await the decision of the
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court in the cases then pending, involving the question of the respec-
tive rights of said companies within the conflicting limits referred to.

. The cases referred to were those of the United States v. Southern
Pacific Railroad Company, and United States v. Colton Maxrble and
Lime Company, both of which were decided:. by the United States
. ‘supreme court on March 24, 1893, a,nd will be found in 146 U. S, ) pages
570 and 615 respeetlvely

Followmg the rendition of these decisions you weré again directed
to carry into effect the order of restoration, but by letter of November
8, 1893, the order for restoration was again suspended as to the land
involved in suit known as¢“case 184,” now pending in the United States
cireuit court.

The instructions submitted for my approval are limited to the resto-
ration of those lands involved in the cases recently decided by the
supreme court and above referred to. These instructions provide fora -
notice by publication, for a period of ninety days, during which time
_'bhOSe persons claiming the right of purchase under the provisions of
the act of March 3, 1887 (24 Stat., 556), are required to come forward
and pubhsh notice of their 111tent1on as requlred by cnculax of Febru-
ary 13, 1889 (8 L. D., 348). ‘

Apphcatlons heretofore presented for these lands are rejected in the
notice of restoration, but direction is given the local officers to specifi-
‘cally advise such persons: of the. contemplated. restoration, to the end
that they may fake steps:to protect their Interest; whatever-they: may o
have, upon the restoration of the land.

Seeing no objection to the course suggested in the matter of the res- 4
toration of these lands, I have approved the instructions, which are
- herewith returned '

DEPARTMENT OF THE INI“ERIOR,
GENERAL LaND OFFICE,
Washington, July 18, 1894.
REGISTER AND RECEIVER, ) .
: * Los Angeles, Cahfofma ‘

Sirs: On October 23, 1888 (6 L. ., 816), the Honorable Secretary.of the Interior -
directed the restoration to entry of the unpa,tented lands within the overlapping
limits of the grants for the branch line of the Southern Pacifie Railroad Company,
by act of March 3, 1871 (16 Stat.,573), and the forfeited portion of the grant to the
Atlantic and Pacifie Company by act of July 27, 1866 (14 Stat., 202). A motion for
review was filed, and after cousideration by the Department, the restoration was
suspended, to await the declslon by the courts in cases then pending of the ques-
tions involved.

On Mareh 24, 1893, the United States supreme court rendered ifs decision of said .
questions in favor of the government, in eases (involving some five thousand acres
of land) of United States v. Southern Pacific Railroad Company (146 U. 8., 570) and
United- States ». Colton Marble and Lime Company and United States v. Southern
Pacific Company (146 U. 8., 615), and the Secretary again directed that the neces-
‘sary steps be taken to restore the lands to settlement and entry. Subsequently,
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however, on November 8, 1893, the order for the restoration was rev oked, for the
reason that further suits were pending, involving the questions aforesaid, and that
new questions had been presented by the company’s answer. .
As decrees have been entered, pursuant to the mandate of the court in the cases
decided on March 24, 1893, aforesaid, declaring the United States the absolute owner
in fee simple, there is no reason for further withholding the lands involved therem
from settlement and entry. - Therefore, in order to carry their resforation into effect,
you will cause to be published for a period of thirty days, in some newspaper of
general circulation, in your distriet; and in the vicinity of the lands, a notice that
said lands, a particular description of which will be published with the notice, are
restored to the public domain, and will be subject to entry on a day to be fixed to

. the notice, which will - be ninety (90) days from the date of the first publication;

and that all persons claiming the right of purchase under the fifth secfion of the
act of March 8, 1887 (24 Stat., 556), must come forward during the ninety days of-
the publication and give notice of their claims by publishing their notice of inten-
tion to make proof and payment in accordance with the requirements of the circu-
lar of February 13, 1889 .(8 L. D., 348), upon a da,) Wlllch shall be subsequent to
that fixed for the restoration.

To the end that complications, which might arise from the former practice of sus-
pending applications for these lands, may be avoided, and the rightful claimants be
enabled to acquire title with as little delay as possible, 1 have to direct thaf in the
notice of restoration there be inserted a mnotice to all prior applicants, that their
applieations confer no rights upon them, and that upon the day set by you for the
restoration, the lands will be opened to entry and disposal Wlﬁhout regard to such
a,pphcatlons, which shall bé held by the notice. to be rejected. . )

That all such applicants may, however, have opportunity to present new apphca-
tions upon the expiration of the nineby days notice, you will at once notify, specially,
all parties shown by your record to have pending. applications for these lands of
the rejection thereof, of the date of the restoration, and of the necessity of presenting
new applications for the protection of their rights.

Any entries of the lands which may have been allowed will be permitted to stand,

_and if no superior adverse claims to the lands covered by them are presented, they

may be perfected.. In all cases of conflicting elaims, you will proceed in accordance
with the rules of practice in similar cases. No more specific instructions can be
given, as it is believed that mumerous questions will arise, in" the disposal of the
lands, and many cases will involve questions peculiar to themselves, Whmh Wlll
necessitate a decision in each iipon its merits.

You will promptly forward a copy of the newspaper cuntalnmg the notlce for the

" information of this office.

The receiver, as disbursing: officer; will pay the cost of the publication, and for-
ward a copy. of the notlce, with proof of publication, as his voucher for the disburse-

ment.

Very respectfully,
: 8. W. LAMOREUX,
’ B Commissioner,
Approved: s
HoxkEe SMiTH,
Secretary of the Interior.
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 ABANDONED MILITARY - RESERVATION-SETTLEMENT.

MATHER BT AL. v. HACKLEY’S HEIRS (On Review).

The act of July 5, 1884, providing for the disposition of abandoned military reser- o

vatlons, is limited in its apphcamon to 1u111tary reservations’ ‘$hat weré in emst«
ence af the date of its passage, or that should be theréafter created.

“The disposition of a mxhta{ly reservation in Florida, abandoned and restored to the
public domain prior to.the passage of the act of July 5, 1884, is governed by the
provisions of the act of August 18,1856, and undersaid act the Commissioner
of the General Land Office was authorized:to dispose of such lands eifther at
‘public sale, or under the homestead and pre-emption laws.

‘Where a military post or cantonment is established, by order of the.Secretary of

‘ War, upon thepublic domain, whether for temporary or permanent ocecupation
by the milifary, the lands included therein are not subject to enfry until prop-
erly restored to the public domain.

‘A seftlement on lands in Florida in violation of the prov1smns of the act of March 3,
1807, prohibiting such appropriation of said lands, confers no rlo"ht and where

" the lands embraced in such settlement ave appropriated by milita-ry authority . -
*‘for purposes of a cantonment, and the settler ejected therefrom prior to the
enactment of Aunl 22, 1826, granting pre-emption rights to settlers in Florida,
the provisions of said aet are not applicable.

Filings and entries allowed immediately after the reception of the plat of survey at
the local office, and prior to the regulations of Ogtober 2, 1885, are not invalid:
for the want of the plevmus notlce of the filing of said plmt requlred by sal(l

_regulations.

‘A tract of public land subject to disposition under section 2455 R. 8., as an ¢ ‘1s01“nted
tract,” is open to settlement until the Commissioner takes &Ctl()]l under said
law; and, an entry allowed of such land, prior to any action on the part of the
Commissioner, precludes the SL1bSequent exercise of his authority under said
section. :

Settlement rights acquned on land prior to an order: wﬂ;hdmwmtr the same from -
entry are held in a,beyance during the eustence of such order, but may be exer-
cised when it is vacated. .

A bettler who seels to acquire title o land 1y1110‘ in different sections by virfue of
" his settlement thereon, must show acts of settlement extending to the wracts in
emch section. :

Secretary Swmth to the Commissioner of the Geneml Land Office, July 24, |
(J. L'H.) FE S 189/. _ _ (B. W.)

The various parties ab interest, to wit, Daniel Mather, the .city of
Tampa, the heirs of Lounis Bell, deceased, W. B. Henderson, Lizzie W,
Carew, Julius Caesar, Frank Jones, Ii. B. Chamberlin, and Martha
Lewis, alias Martha Stillings, and the Hackley heirs, have, by their
attorneys, filed motions for review of departmental decision in the case

of Mather et al. v. the Hackley heirs (15 L. D., 487). :

Louis Bell filed declaratory statement on March 30, 1883 and died -
on the reservation in November, 1885.

Daniel Mather offered to file declaratory statement April 14, 1883.
Frank Jones applied to file declaratory statement on -April 5, 1883,
‘Edward 8. Carew made homestead entry on March 22, 1883, cover-

ing the whole of thereservation; Mrs. Carew, his widow, subsequently
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lmnted her claim to lots 9 and 10, Sec. 24; T.29 8., R. 18 E a,mountmg
to 35.70 acres.

Julius Caesar applied to file declaratory statement on the 23d of
April, 1883, '

Enoch B. Chamberlin made homestead application on April 22, 1884.

Andrew Stillings, husband of Mcl;l tha Stillings, apphed to file declar-
atory statement on April 25, 1883,

‘W. B. Henderson apphed on the 27th day of November, 1883, to
lIocate lot No. 8, and lot No. 9, Sec. 24, T. 29 8., R. 18 E., contaﬂmng
36.87 acres, in satlsfactlon of Wm Gerald’s spec,l ial certlﬁcate No. 2,
sub- d1v1s1on No. 11, issued under the act of Congress approved on the
10th of February, 1855 for the relief of the heirs of Joseph Gerard.

The claim of the Hackley heirs is based upon the provisions of the
act of April 22,1826 (4 Stat., 154), as will be hereinafter explained.

A number of these motlons for review were filed too late, but, in

“the exercise of that supervisory power vested in the Secretary of the
Interior, all of the cases will be considered upon their merits.

The deplslon under review deals with the legal status of the Fort
Brooke military reservation of Florida, which, during its. existence, -
embraced the land in controversy.

Said lands are therein held subject to disposition in accordance with

. the provisions of the act of July 5, 1884 (23 Stat., 103), the first section
of which provides as follows:~

That whenever in the opinion of the President of the United States, the lands, or
any portion of them, included within the limits of any military reservation hereto-
fore or hereatter declared, have become or shall become unseless for military pur-
_poses, he shall cause the same or so much thereof as he may designate, to be placed
under the control of the Secretary of the Interior for disposition as-hereinafter pro-
vided, and shall cause to be filed with the Secretary of the Interior a notice thereof.

It will be noticed that by the terms of the act itself, as viewed in the

" light of the ordinary rules of construction, it is limited in its applica-
tion to military reservations that were in existence at the date of its
passage, or that should be thereafter created.

The President therein is empowered to place under the control of the
Secretary of the Interior, such lands as “have become, or shall become
useless for military purposes.”

But the land formerly embodied in the Fort Brooke mlhtaryleserva- '
tion had been on January 4, 1883, relinquished and transferred by the
Secretary of War to the. Intemor Department and thus restored to the
public domain before the passage of said act; therefore, there can be

‘Do reason why the President should consider their value for mllltary
purposes, in the sense contemplated by said act.

The seheme contemplated by the statute was the restoration of use-

less reservations. At that time the land in controversy did not belong

to any reservation.” I am of the opinion, therefore, that the act of 1384

has no application in the d1spos1t1on of the lands belonging to said

reservation. :
1801—voL 19_—4
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The first section of the act of April 22, 1826, supra, upon the provi-
sions of which the Hackley heirs base their claim, provides:

That every person, or the legal representatives of any person, who, being either
the head of a family, or twenty-one years of age, did, on or before the first day of
. January, in the year one thousand eight hundred and twenty-five, actually inhabit
_and cultivate a tract of land situated in the territory of Florida, which tract is nob
rightfully claimed by any other person, and who shall not have removed from the
said territory, shall be entitled to the right of pre-emption in the purchase thereof,
under the same terms, restrictions, conditions, provisions and regulations, in every
respect, as are directed by the act, entitled ‘“ An act giving the right of pre-emption,
in the purchase of lands, to certain settlers in the Illinois territory,” passed Feb-
ruary fifth, one thousand eight hundred and ‘thirteen: Provided, That no person

" ghall be entitled to the provisions of this section, who claims any ract of land in
‘said territory, by virtue of a confirmation of the commissioners, or by vitrue of any
act of Congress.

It appears that R. J. Hackley entered upon the land clalmed by his
heirs, included in said reservation, in 1823, and that said Hackley never
relinquished his claim to said land, and that he made settlement in
good faith, so far as the record discloses, and for the purpose of secur-
ing a home, which claim, his heirs contend, is superior to any that
were made subsequent to the abandonment of said reservation.

It further appears that in March, 1824, in obedience to instructions
from the War Department, that portion of said reservation now in
controversy, was occupied by United States troops in cantonment, and
was so used until December 1830, when it was formally reserved by
executive order in which its limits were fixed at sixteen miles square.
Subsequent to this said lands were in a state of reservation the greater

~portion of the time, until January 4, 1883, when they were relinguished
and finally restored to the public domam

R. J. Hackley was ejected from the land by the mlhtmy in 1824,

At that time the provisions of the act of Mareh 3, 1807 (2 Stat.,
445), were in force in the State of Florida, having been re-enacted in

. the act providing for the establishment of a territorial government in
. said State on March 30, 1822 (3 Stat., 654). The first section of the act
of March 3, 1807, supra, provided: ’

That if any person or persons shall, after the passing of this act, take possession
of, or make a settlement on any lands ceded or secured to the United States, by any
treaty made with a foreign nation, or by a cession from any state to the United
States, which lands shall not have been previously sold, ceded, or leased by the
United States, or the claim to whiech lands, by such person or persons, shall not
have been previously reeowmzed and confirmed by the United States; or if any
‘person. or persons shall cause such lands to be thus occupied, talken possession of,
or settled ; or shall survey, or attempt to survey, or catse to be surveyed, any such
lands ; or designate any boundaries thereon, by marking tirees, or otherwise, until
thereto duly authorized by law ; such offender or offenders, shall forfeit all his or
their right, title, and claim if any he hath, or they have, of whatsoever nature or

- kind the same shall or may be, to the Iands aforesaid, which he, or they shall have .
- taken possession of, or-settled, or cause to.be occupied, taken possession of, or set-
.tled, or which he or they shall ‘have surveyed; or attempt to survey, or cause to be

surveyed, or the boundaries thereof he or they shall have designated or cause to he
designated, by marking trees or otherwise.
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When R. J. Hackley was ejected: from'said land by the military in
1824, he could not, in view of the provisions of the act above quoted,
have initiated any claim to said lands by virtue of his settlement. -

The heirs of Hackley, however, relying upon the provisions of the
_above quoted act of 1826, contend that the cantonment which existed

from 1824 to 1830, was not such'a reservation as will defeat the pre-

emption rights of said heirs, under the act of 1826, His position is, that

when the act of 1826 confirmed in all settlers upon those lands prior to J anuary 1,

1825, the right fo purchase the lands whereon they resided, etc., no more occupancy

by the military, nor even constructive reservation of an mferlor order or dlrrmty,
_ .could defeat the operation of such an act of Congress. :

In sapport of his position, counsel cites the case of Johnson v. The
United States, 2d Court of Claims, 391. Johnson’s claim was based
upon what was known as the ‘Oregon Donation act,” and, as required
by that act, he had settled npon and occupied the land in controversy
for four years continuously, with nothing left to be done to secure
patent but to makeproof of the same, when the tract was forcibly taken
and occupied by troops of the United States, ¢ without the knowledge
of the President, the Secretary of War, or any high officer of the gov-
ernment.” In that case the court held that such an occupation was
not & reservation within the meaning of the Oregon Donation act, and
could not effect the rights of the plaintiff, - '

JIn the case at bar, however, the facts are very different.

The tract now known as the Fort Brooke military reservation was
occupied under the direction of the Secretary of War, two years before

. the passage of the act upon whlch the claim of the Hackley heirs i
pl edicated.

- In further support of his views, counsel recites the h1st01y of Oamp .
Stambaug in Wyoming Territory.

It appears that in 1870, the Secretary of War established said mili-
tary post, which was laid oft' as a reservation and included all the terri-
tory within one mile of the flagstaff erected at the post. In 1881, the
Secretary of War notified the Secretary of the Interior that said post,
being no longer needed for military purposes, had been discontinued.
In said communication he expressed the opinion that, inasmuch as.
‘there had been no formal reservation of the lands included therein by
‘the President, the same might be restored to the public domain, as othel
lands, without the consent of Congress. .

The Secretary of the Interior coneurred in this oplmon, and said -
lands were treated as having been restor ed to the public domain by the
act of abandonment, and. the subsequent notification on the part of the
Seeretcu‘y of War.

* I am unable to see wherein the correspondence above referred to sus-
tains the contention of counsel, for while it may be true that a military
post, established by the Secretary of War, may be restored to the public
domain with less formality thian if it had been reserved by a formal
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order of the President, still, the Becretary of War had authority to
@stablish cantonment, Brooke, and by virtue of such establishment the
lands upon whiel it was located were not subgecb to entry so.long as
unrehnqulbhed

‘Where a mlhbary post or cantonment is eatabhshed upon the public
~ domain, whether the same be for temporary purposes, or permanent
occupation by the military, if it be done by competent authority, the
lands included therein are not subject to entry nntil properly restored
to the public domain, ‘

If the Secretary of War has the authority to establish a military
post, it follows that during the time that the lands included therein -
are occupied for military purposes, they are not subject to be disposed
of under the pre-emption laws, In the -case of Wilcox ¢. Jackson (13
Pet., 498), it is held-as follows: .

The President speaks and acts through the heads of the several departments in -
‘relation to subjects which appertain to their respective duties,  Both military posts
and Indian affairs, including agenciés, belong to the War Department. Hence, we
congider the ach of the War Department in requiring this reservation to be made,
as being in- legal contemplation the act of the President; and, consequently, that
the reservation thus made was in legal effect, a reservafmon made by order of the
President, within the terms of the act of Con(rress

It is further held in said case as follows:

Bat we go further, and say that, whensoever a tract of land shall have once been
legally appropriated to any purpose, from that moment the land thus appropriated
becomes severed from the mass of public lands, and that no subsequent law or
proclamation, or sale, could be construed to embrace it or to operate upon it, although
uno reservabion were made of it.

The counsel for the Hackley heirs further contend that the canton-
ment did not cover the whole-of the one. hundred and sixty acres to
which Hackley’s claim attaclied, and that the appropriation by the
-military did not, therefore, extmgulsh his clalm to that p01t10n Whleh
Jday outside of the limits of the cantonment.

" Qounsel insists that inasmuch as the buildings erected for the
accommodation of Cantonment Brooke were located upon what is now
known as lot 9, of said tract, the said encampment was therefore lim-
ited to the spot upon which said buildings were erected. l

This is untenable, for the reason that it was necessary for the con-
venience of the military to appropriate a considerable area of the pub-
lic domain for wood, water and other purposes, and the fact that
Hackley was ejected from his entire claim was 1tself an appropriation -
thereof.

In accordance with the views thereinbefore expressed, therefore, the
claim of the Hackley heirs is denied.

The provisions.of the act just mentioned have no apphca.tlon in
adjusting any claim made to the land in controversy, for the reason
that said lands had been segregated and occupied by troops in canton-
Amen’o for two years, at the date of its passage.



'DECISIONS RELATING TO THE PUBLIC LANDS. -  53.

It seems to me that-the proper disposition of said lands is governed
by the provisions contained in the act of August 18, 1856 (11 Stat., 87),
which provide that all lands heretofore reserved for military purposes

"in the State of Florida, etc., “shall be disposed of and sold in the same.
manner and under the same regulations as other pubhc lands of the |
United States.”

For the purposes of the present inquiry, it is not necessary to go
into the details of the history of the Fort Brooke military reservation
until the time of its final restoration to the public domain in January,

1883, o
 On March 22, 1883, the local officers at Gainesville, Florida, received
an approved diagram of the subdivision into seveun lots of the land.
formerly embraced in said reservation. On April 2, thereafter, said
officers were directed to allow no entries npon any land within said
reservation. In the interval which elapsed between the 22d of March,
and the 2d of April, 1883, said lands were open to entry unless it was:
incumbent upon the Commissioner to place the lands upon the market
in the manner provided in the act of 1846, which contains the following
provision in the fifth section thereof: (Section 2455 R, S.)
It shall and may be lawful for the Commissioner of the General Land Office to
" order into market, after due notice without the formality and expense of a procla-
‘mation of the President, all lands of the second -class, though heretofore unpro- -
claimed and unoffered, and such other isolated or disconnected tracts or parcels of
unoffered lands, whieh, in his Judgmeni: it would be proper to expose to sale in like
manner: Provided, That publiec notice of at least thirty days shall be given by the
land officers of the distriet in which such lands may be sn:uated pursuant to the
direction of the Commissioner aforesaid. (9 Stat., 51.)
It will be observed that the foregoing provision is discretionary with
the Commissioner, inasmuch as it is a matter left to his judgment.
- Beside, it was the practice of the Department prior to October, 1885,
to recognize the validity of homestead and pre-emption claims made
immediately upou the filing of township plats; and in cases, also where
lands have been restored to the public domain by acts of forfeiture,
homestead and pre-emption claims have been allowed to take eﬁeet
immediately after the passage of such acts.

On the 2d of October, 1885, Commissioner Spalks, with the approval
of Secretary Lamar, issued instructions to registers and recelvers (4
L. D., 202), which provide as follows: ‘

Hereafter when approved plat of the survey of any township is transmitted to
you by the surveyor-general, you will not regard such plat as officially veceived at
and filed in your office, until the following regulations have been complied with:

First, You will forthwith post a notice in a conspicuous place in.your office,
specifying the township that had heen surveyed and stating that the plat of survey
will be filed in your office on a day to be fixed by you and named in the notice;
which shall be not less than thirty days from the date of such notice, and that on
and after such day you will be prepdred to receive applications for the entry of
lands in such township, ete.

It seems that the foregoing mstructwm were issued for the reason
that prior to said date it had been the practice of the Department
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to recognize the validity of filings and entries immediately after the
- plat .of survey, made by the surveyor-general, was received at the
local office. . If, before that time, the reception of the plat of survey
sent by the surveyor-general to the local officers was regarded as a
sufficient  reason for the acceptance of filings and entries, much more
" would the reception of a plat of survey sent to the local office by the-
" Commissioner of the Geeneral Land office be regarded as such.
. In the case at bar, the pl@t of survey sent by the Commissioner of
' the General Land Office was received at thelocal office on the 22d. day
of March, 1883,

. It may be that the land included within the Fort Brooke mlhtary '
reserva‘mon is an isolated and disconnected tract within the meaning
of the act of 1846, but when such a tract belongs to the public domain,
it is nevertheless, open to settlement under the public land laws at all
times before the Commissioner proceeds with the disposition of the
same, under the provisions of said act. If, therefore, a qualified entry-
man applies to make homestead entry upon such a tract, while it belongs
to the public domain and before any steps have been taken by the
Commissioner to dispose of the same under the authority given him by
said act, his application should be allowed.. After such an entry. has
been allowed and such a tract has been in that manner segregated, the
Commissioner has no authority to dispose-of it in any other manner.
| The discretionary power vested in the Comumissioner by said act of
1846, must be exercised before the segregation of the land. After an
entry has been allowed, the rights of the entryman become vested and
the provisions of the above mentioned act must be construed in har-
mony with them.

. In Vol, 2, L. D., 606, Secretary Teller, in treating of the question
relatlu g to the Port Blooke military reservation, comes to the conclu-
sion that the entry and filings made thereou, after the 22d- of March,
1883, were premature.- 1t is held in said case that—

The act of 1856 and section 2364 must be read together. - Together the;y malke the
general law for the disposition by you of these Florida military reservations, and
claimants are charged with notice of the whole law upon the subject.

Section 2364 of the Revised Statuteés reads as follows:

Whenever any reservation of public lands is brought into market, the Commis-
sioner of the General Land Office shall fix a minimum price notless than one dollar
and twenty-five cents per acre, below which such lands shall not be disposed of.

It will be observed that the above recited act is limited in its.terms
- to reservations “brought into market.”: . -
© The act of 1856, provides that military reservations in Florida, after
being placed under the control of the General Land Office, are “to be .
disposed of and sold in the same manner and under the same rewula-g
tions as other public lands in the United States.”

Now, ¢“public lands in the United States” are disposed of in various
- ways. - On July 2, 1864, the date of the passage of the act embodied
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in section 2364, public lands were disposed of under the homestead and
 pre-emption laws, and, when the Commissioner so directed, certain.
lands were brought into market and sold to the highest bidder.

Said section being limited by its own terms to the manner of dispo- -
sition last mentioned, has no application except in those cases where the
Commissioner in the exercise of his discretion under the law, had
brought lands into the market to be sold at public auction. This con-
struction is obvious unless it be held that the act of 1856, contemplates
that no military reservation in Florida shall be disposed of in any other
~way than by public sale. 1 -am of the opinion that the principle of

construction employed in the decision above mentioned, is untenable.
' Under the authority vested in the Commissioner of the General Land
"Office by the acts of 1846 and 1856, and by section 2364 of the Revised
Statutes, he might have brought into market and disposed of the same
at public auction, the lands included in-the Fort Brooke military reser-
vation; but he was not compelled to do so and up to this time has made:
no effort to have the same disposed ofin that manner. It waslegitimate,
also, to dispose of said reservation under the homestead and pre- emp-- -
tion laws, and when the same was restored to the public domain, as
hereinbefore mentioned, it was subject to entry under said laws. Sec-
tion 2364 of the Revised Statutes, has no application to the dispo-
sition of the same unless the Commissioner of the General Land Office, -
in the exercise of his dleLthOll, has seen proper to bring said reserva-
tion into malket

The Fort Brooke military reserva’olon‘, at one tlme, included all the
lands within sixteen miles square, and in 1883 it had been reduced by
former relinquishment toless than one hundred and fifty acres. Almost
‘the whole of said original reservation has been disposed of under the
homestead and pre-emption laws. The fact that the land iw controversy
_-has become very valuable is no reason for the introduction of a differ-
ent rule from that which has béen uniformly observed by the Depart-
ment in the disposition of other reservations prior to the act of 1884,

I am of the opinion, therefore, that the lands in -controversy were
open to entry from March 22 to April 2d, 1883, the day on which the:
local officers were instructed to allow no entries on the same.

The claims of all the other parties at interest are based upon appli-
~ cations made-on and subsequent to the 22d day of March, 1883. The
homestead entry of E. S. Carew, the husband of the claimant Mrs. L.
‘W. Carew, was the first application made after the lands were restored
to the public domain, and unless there was some sufﬁuent legal reason
for the rejection, should have been allowed.

In the departmental decision complalned of it is held as follows:

The finding of the local officers and your office, that the entry of Carew and the

séttlement of Mather weré notb made in good faith, is supported by the evidence,
and their claims were properly rejected.
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. I have searched the record with a view of asceértaining, if possible,
the disclosures therein that go to impeach the good faith of B. S. Carew,
,.and I have failed to find any admissible or competent evidence that
. justifies the conclusion reached in said decision.

The rejection of the claim of Mrs. L. W, Carew seems to have been
predicated upon the testimony of J. T. Lesley, who (Lppecmred as witness
in behalf of :the city of Tampa.

Lesley testified that Senator Call notified him that he, the Senator,
had instructed E. S. Carew to make pre-emption or homestead upon
the reservation, and had instructed one Carlisle to make eash entry on”
the same, in order to secure it for the people of Tampa. He also
informed witness that he had instrueted Dr. Carew to draw upon him,
Call, for the money. This Carew did. Witness paid the draft drawn
by Carew upon Senator Call. A few days afterward Carew informed
witness that he had received a telegram from Senator Call to. make
homestead entry upon said reservation and to draw upon him, Call, for
the money. Carew told witness that he would turn over the homestead
or pre-emption to the peop]e of Tampa or would continue the same, or
prove it up. Witness explained to Carew why it was that he was
requested to make the homestead, which was to forestall speculation
until Congress could pass an act donating it to the -city of Tampa.
Witness and others thought best to have the reservation homesteaded
and to let the town have what it wanted. Witness explained to Carew,
who was interested in the scheme, what amount witness thought the
city of Tampa would be satisfied with., Witness, after consultation with
parties interested and members of the town council, thought it best
that, if Dr. Carew would agree to carry out, in good faith, such an
arrangement and divide up the reservation as per agreement, he, Carew,”
‘should continue on the place. Witness told Dr. Cal ew that, and Carew
acquieseed in the arrangement.

Carew, witness and others, intended at the end of six months, to
.commute this -land, put it in under the commutation act, and divide it
out among the parties interested as per agreement. Witness after-
wards called upon Carew to have an interview about the matter, and,
to his astonishment, Carew refused to do anything.

Carew then said he was the only person who had any rights and that
he intended to retain them. Witness answered that while Carew might
defeat the town of Tampa and the “balance of us” from getting this
land, or any part of it, witness thought “we would be able to do the
same with him,” having no disposition to do anything of the kind but
s1mp1y asking that the agreement thus made be carried out in good
faith, : ; »
Carew refused to do so. Carew remained in.the house secured for
him up to the time of his death; his widow has lived in the same house
ever since. Witness had no controversy or correspondence with Carew - -
on or before the 22d day of March, 1883, relative to the reservation or
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homestead thereon. According to the agreement, witness had with
Carew, the reservation was to be divided into six parts: Carew-to have:
one; the town of Tampa one; W. B, Henderson one; S. M. Sparkman’
one; J. A. Henderson one; and witness one. Tampa was to make its
selection and the balahce to be.divided equally among the other five.

" Parties interested were to pay all the expenses and Dr. Carew was to
comply with the homestead law in regard to residence and cultivation.

After the failure to secure the-land in 1883 there was & scrip entry
made upon it by W. B. Henderson, and by him the .same proposition

“was made to the city of Tampa. Wltness owned an interest in this
scrip after that time; witness’s son now owns said interest. ‘
Carew died in 1886,

It will be .observed that at the time of the trial Carew had been dea,d'
several years, and that the witness was an interested party in the-
transaction in regard to which he testified.

In the statute of Florida, Chap. 101, Sec. 24, it is provided as fo}lows

No person offered as a witness in any court or before any officer acting judicially,
shall be excluded by reason of his interest in the event'of the action or proceedings,
or because he is a party thereto; provided, however, that no party to such action or
proceeding, nor any person interested in the event thereof, nor any person from,
- through, or under whom any such party or interested person derives any interest or

title by assignment or otherwise, shall be examined as a witness in regard to any
transaction, or communication hetween such witness and the person at the time of
such examination deceased, insane or lunatic, against the executor, administrator,
heir-at-law, next-of kin, assignee, or committee of such insane person- or lunatic;
etc. ’ ) ) ]
~ Besides it will be observed that the witness testified that he and
Carew were parties to a scheme which involved perjury on the part of
Dr. Carew and subornation of perjury on the part of the witness him-
gelf. - When Dr. Carew made his homestead entry he was compelled to
swear that the same was done not- for the benefit of any other person,
persons, or corporation. He was also compelled to swear that he was
“not acting as agent for any person, eorporation or syndicate in mak-
ing such entry, nor in collusion with any person, corporation or syndi-
cate to give them the benefit of the land entered or any part thereof,”
ete. - B '

The scheme testified to by the witness was utterly inconsistent with
the affidavit which had to accompany the homestead application of
Carew, and the moral culpability implied on the part of a witness who,
-aceording to his own showing, testified in a revengeful spirit, because
“the other party to snch a contract refused to carry out the same, is suf-
ficient to discredit his testimony in the absence of any other legal reason.

In my opinion the. testimony of J. T. Le%ley, in so far as it goes to
impeach the good faith of E.S. Carew, is madmlssﬂole from a legal
standpoint, and harmless because of its other infir mities. There being
10 other obstacle in the way of the claim of Mrs. Carew, I am of the
opinion that it should be allowed. '
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. Thelegislature of Florida in the year 1889 merged the towns of Tampa
and North Tampa into one corporation and extended the limits of the
city so as to include the reduced military reservation, and upon this
legislative enactment the city of Tampa bases its claim to said reserva-
- tion o be used as a public park and for other purposes.

. The testimony failing to show that any considerable portion of the
same was used and occupied for trade and busmess, the. said claim -
was properly rejected in the opinion under review., .

. To avoid confusion I note that by the diagram approved by your office
a.nd transmitted to the local office in 1883, Fort Brooke was divided
into seven lots, numbered 8, 9, 10, 12, 13, 14 and 16. According to
the public survey, lots 8, 9, and 10, fall within Sec. 24, T. 29 S., R. 18
E.; lots numbered 12, 13, and 14, fall in Sec. 19, T. 29 8., R.-19 E., and

lot numbered 16 falls w1thm Sec 18, T. 29 S, R. 19 E (ramesvﬂle,
Florida, ,
. On-the 22d day of March 1883 the day on which the lands included

in the Fort Brooke reservationiwere opened to entry, Louis Bell was
residing upon that subdivision known as lot No. 8, Sec. 24, T. 29 S., R.’
18 E., intending to make the same his permanent home. He was quali-
fied and sought to assert his settlement rights by an application to file
prior to the order in whiek the local officers were directed to allow no
entries upon said lands. The claim of the heirs of Bell might properly
be.rejected upon the technical ground that the land in controversy
was, at that time, included in the homestead entry of Carew, but inas-
much as said homestead claim was subsequently limited so as to
exclude the lot or subdivision npon which Bell resides, and inasmuch
as there is no other claimant to said legal subdivision who has a superior
right to Bell, and for the further reason that his good faith calls for
the exercise of the supervisory power of the Department, the same will
be upheld, but limited to said subdivision. '
- The telegram sent from your office on the 2d of April, 1883, to the
local officers directing them to allow no entries upon lands W1thm said
reservation, was doubtless made upon the idea thatsaid lands could
not be disposed of otherwise than by being brought into market and
bOld at public auction.

There being now no reason why said order should remain longer in
force, especially in view of the fact that the claims of Carew and Bell,
both of which were of record or offered prior to the date of said order,
include the most. valuable Lmds in the reservation aforesaid, the same
is-hereby revoked.

The claims of Julius Casar to lot No. 13, and. of Martha Stillings,
‘wife and heir of Andrew Stillings, deceased to lot No. 12, of Sec. 19, A
T.29 8., R. 19 E.,; and that of Frank Jones to lot No. 18, See. 18 T. 29 8.,
R.19 B ;are in the same condition as that of Louls Bell, w1th the
e’xception that said claims were asserted subsequent to the date of the
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"order trom your ofﬁce directing that o enfries be allowed upon the
lands.of said reservation.

- The settlement r1ghts of . Ceesar, Stil]ings, and Jones had: attached
prior to the date of said order, and were simply held in abeyance by it.
You.will, therefore, direct that their claims be allowed to the lots or
sudelswm upon which they respectively resided, should. there ‘beno
intervening reason in either case for a different d1sposu;1on of said lots.
“'The claim of W. B. Henderson to locate Gerard scrip on -lots Nos. 8
and 9, Sec. 24, T. 29 8., R. 18 E., must be denied on account of its con-
flict with the prior rights of Louis Bell and Mrs. Carew. '

~ The declaratory statement of Daniel Mather was properly rejected
in the light of the record which discloses the fact that he never con-
templated making his permanent home upon any land inside the Fort
Brooke reservation, and that he abandoned. his claim in 1885.

- The remaining lot in said’ reservatmn, to wit, lot No. 14, Sec. 19, T.
29 S., R. 19 E., was settled upon by B. B. Ohamberhn on the 7th of

J uly, 1883, and upon that settlement he bases his claim.,
~ The order emanating from your office directing the local officers to
allow 110 eutries, was no bar to initiating a settlement claim, and said

. order having been herein revoked, his claim will be allowed to said lot,.
should there be no other legal obstacle in the way of his perfecting the
same.

Tt will be observed that I have recognized the settlement rights of
Bell and others, in this case, and the question might arise that since

" the settlement of Bell, for instance, was made prior to the homestead -
entry of Carew, and his rights thereunder were asserted by him within
the time preseribed by law, that his claim would be superior to that of
Carew, whose settlement began from his entry. ,

A settlér is defined to he— - _

A person who intending to initiate a claim under any law of the United States,
for the disposition of the public domain, does some act connecting himself with the
particular tract claimed, said act being equivalent to an announcemenf of such
intention, and from whleh the public generally may have notlce of his claim., (2L.
D., 628.)

1n the light of this definition, the 1e001d discloses no act on the part
of Mr. Bell, or thie other claimants, which connects him or any of them,
‘+yith the particular tract claimed,” outside of the lots or subdivisionsv
upon which they respectively reside, until after the same Was covered.
by Carew’s entry. : .

. I recognize the rulings of the Department that where an entryman
is claiming a quarter-section of land and has made settlement upon
one forty-acre tract of the quarter-section which he claims, that his
settlement rights will be construed to cover the whole of fhe technical
subdivision. .
This rule, however, is limited by the eondltmn that it must appear
that the entryman mtended to. claim .the particular technical sub-
division which embodies the tract upon which he has madé settlement.
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If it should appear, for instance, that a person has made a settle-
ment upon one-quarter of some particular section of public land, and
intends to claim & portion also of some other section, then the rule
above referred to does not apply.

In order to avail himself of such a claim his acts of settlement must
cover the whole tract:

Now the Fort Brooke military reservation includes portions of three
separate sections of public land. A claimant, therefore, who seeks to
acquire title to the whole of said reservation, must show such acts of
settlement as extend to the entire tract.

But it may be suggehted that the legal subdivision upon which Bell
resules, according to- general public survey, is the same as that upon
which Carew resides, and that under a proper construction of the rule .
hereinbefore discussed, the settlement rights of Bell should be held to
extend at least to cover the lots upon which Carew resides.

The reply is that Mr. Bell has never limited his claim to any tech-
nical quarter-section of land, and the rule applies to such clalmantb
only.

The decision under review, for the reasons hereinbefore mentioned,
is set aside and you will direct that the lands formerly included within
the Fort Brooke military 1eservat1on be disposed of in accordance with
this opmlon

HOMESTEAD_SOLDIE_RS’ DECI:_ARATORY STATEMENT.
TrRUMAN WHEELER.

A 80l dlera’ homestead declaratory statement filed bv an authorized agent of the sol-
dier, and abandoned, exhausts the homestead right of the soldier.

' Secretary Smith to the Commissioner of the Geneml Land Office, July 12,
(J. L H.) 1894. . (F. W. C.)

I have considered the appeal by Truman Wheeler from your office
decision of March 13, 1893, denying his application to make homestead
entry for the W. § NE.  and W. & SE. %, Sec. 31, T. 129 N,, R. 52 W.,
Watertown land dlstrlct South Dakota, for the reason ‘rhat he had
exercised his homestead right under soldiers’ deciaratory statement
filed April 19, 1892, for the SE. 1, See. 7, T. 129 N,, R. 51 W., Fargo
land district, North Dakota. v
 The points raised by the appeal are sufﬁclently stated: first, that the
ﬁhng of the soldiers’ declaratory-statement doesnot exhaust the home-
stead right; and, second, claimant should not be held bound for the
filing of the declaratory statement under the facts and clmumstances
attending the filing of the same.

The lands involved are a portion of the blsseton and Wahpeton
Indian reservation which was opened to entry on April 15, 1892.
Wheeler was at this time residing in the State of Minnesota, and being
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_des1rous of entermg a tract of these lands he authouzed one-J. H.
Movious to make a filing for him of good agricultural land. :

It appears from an affidavit by Movious that he, after ex&mmatwn
selected the NE. %, See. 2, T. 129 N., R. 53 W., as the tract to be filed
for in Wheeler’s name, but that due to delay i 1n the forwarding of the
papers empowering him tomake said filing, which papers did not reach
him until April 17, 1892, and being Sunday he was obliged to wait
until the next day before filing the same; that when he reached the

local office he found that a filing had been made for the land intended
~ to be filed for in Wheeler’s name, and he thereupon selected for Wheeler,’ .
without examination, the said SE. 1 of Sec. 7, T. 129 N., R. 51 W, for
which he made soldiers’ declar atory statement, as bef01e stated. ‘

It appears from the affidavit of Wheeler, duly corroborated, that the
last mentioned tract is unfit for cultiva-tion, and that after ex'amining
said tract he selected the tract embraced .in -the application under
consideration, upon which he has since built a house and otherwise
improved the land.

It has been uniformly held since the circular of December 15, 18%2
(1 L. D., 648), that a soldier will be held to have exhausted his home
stead right upon the filing and abandonment of a homestead declara-
tory statement.

The sole question for consideration is, ther ef01e whether Wheeler is
- bound by the action of Movious in making the ﬁhng for the said SE £
“of Sec. 7, T. 1290 N,, R. 51 W.

It is admitted that Wheeler authorized Movious to make ﬁhng in
his name, and that the selection of the tract was left to Movious; act-
ing under this authority he made the filing, as before deseribed, and,

~ while he does not appear to have made a good selection, yet as Wheeler
left the selection of the land to Movious, he is bound by his action. = |

The fact that Wheeler has, since applying for the land first described,
made improvements thereon, can in no wise alter his status. Being
bound by the filing made by Movious, his rights under the homestead
law were thereby exhausted, and I must therefore affirm your office
decision denymg his application in question.

TIMBER CULTURE ENTRY—-COMMUTATION—FINAL FPROOF.

CooN ». BARRETT.

Final proof taken without publication of notice can not be aceepted in the cbmmu-'
tation of a t1mber culture entry under section 1, act of March 3, 1891,

Secretary Smith to the Commissioner of the General Lcmd Office, July 12,
(3. 1. H.) 1894. ‘ (L LY

I have considered the appeal of George N. Barrett from your office
-decision of May 16, 1893, in the above entitled case, affirming the
decision of the local officers and re;eetmg Barrett’s ﬁnal proof under
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his timber-culture entry No. 1601, for lot 15, of Sec. 3, T. 17 S., R. 1E,
"Los Angeles land district, California, containing 44.45 acres. .

On December 29, 1886, Barrett made timber-culture entry of said
land. On or about November 14, 1891, he filed in the local office an
application to make final proof, Whmh is not-to be found in the files
before me. The reglstm advised him—

No publication was required, as his entry was made prior to September 12, 1887 '
and that he could go before the United States Commissioner at San Diego ab any
time most convenient to that officer and himself, with two of the witnesses named
in the application, and make said proof, using this letter as his authority therefor,

This was erroneous. See Circular of Instructions of April 27, 1891
-(12 L. D, 405); Commissioner’s letter of April 29, 1892, and Secretary’s
letter of June 2, 1893 (16 L. D., 4382).

 On December 23, 1891, Barrett. with two witnesses went before the
.deputy clerk of the superior court of San Diego County, California, and
made,signed and swore to three irregular and imperfect papers intended
to be offered as final proof.  On or about July 14, 1892, Barrett filed in
- the local office notice of his intention to commute and make final proof
in support of his claim under the act of Mareh 3, 1891 (26 Stat., 1095),
and that said proof would be made before Umted States court commis-
sioner M. L. Ward, at San Diego, California, on August 30, 1892.
Said notice was duly published in a newspaper. On that day Jameg
Coon filed his protest against Barrett’s final proof, alleging: '

1. That said Barrett has not complied with the law as per the Revised Statutes of - ‘

the United States.

2. That the said entry has been made for speculafion and not in good faith; and

3. That the entryman has failed to plow, plant and cultivate each year the requi-
site number of forest trees to comply with the said statute.

No- witnesses being present on August 30, 1892, Barrett filed with
the Commissioner the “original proof taken before the clerk without
notice of publication, on December 29, 1891,” as aforesaid, and by ‘con-
sent of parties a continuance was granted until October 18, 1892. On
October 17, 1892, Barrett made his non-mineral affidavit before M. L.
‘Ward, U. 8. commissioner. And on October 22, 1892, said papers were
filed as Barrett’s commutation final proof, and were promptly rejected
by the local officers. :

Barrett appealed, and on March 16, 1893, .your office affirmed the
decision of the local officers. Barrett has appealed to- this” Depart-
" ment.

On August 30, 1892, the day fixed by pubhcatlon, Barrett produeed
. no witnesses, a,nd offered as final proof only the papers sworn to before

the clerk on December 23,1891, On October 18, 1892, the day to which

the hearing was adjourned, he offered nothing -else except his non- -
mineral affidavit. He rested his case upon that showing. There was
"no need for further appearance or further evidence by the protestant.

‘The papers. offered as final proof were irregular and insufficient in
- form and-in substance, and ‘were properly rejected. :
- Your office decision is hereby affirmed.
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SWAMP LANDS—PERIODICAﬁ OXYERFLOVV.
STATE OF OREGON ET AL 2. MOTHERSHEAD

Lands stleeot to peuodlca.l overflow, but useful for cultivation upon the recession
of the water, are not swamp lands, within the meaning of the _swamp land
grant.

Secretary Smith to the Commissioner of the General Land Office, July 18, .
(J.1.H.) ) 1894. . _ (FWC)‘

I have coumdeled the ‘appeal by the State of Oregon'and Henry
Miller, its transferee, from your office décision of November 14, 1892,
rejecting the claim made to the NW. % of Sec. 17, T. 24 S., R, 31 E.,
Burns land distriet, Oregon, as swamp land.

On September 13, 1883, thé State selected this tract, with other
lands, on account of the swamp land grant which was extended to
. Oregon by the act of March 12, 1860.

This case arose upon an apphcatlon by Stonewall J. Mothel shead to
file pre-emption declaratory statement for the land, presented June 22,
1887, and recorded as declaratory statement No. 27 46.

Under circular letter “K 7, of December 13, 1886, (5 L. D., 279),
notice of said adverse claim was given -the governor, who, on July 13,
1887, filed a protest, but requested that a hearing be not ordered in
the matter until after the land had been examined and reported upon
by an agent from your office, in conjunction with one on behalf of the
State.

- In aceordance with said request, a special agent of your office,
together with an agent of the State, after due examma‘mon, reported,
- under oath, classifying this tract as swamyp land.
. Hearing was afterwards ordered, and February 16, 1891, was fixed
for day of frial, and aftel (,ontmua,nce, the case was heard Anpril 23,
1891,

Upon. the testlmony adduced, the Ioczbl officers found that this tract
was not swamp land on March 12, 1860, and upon appeal, your office
decision sustained that of the local office.

- An appeal brings the case before this Department: .

This township was.surveyed in 1875, and. the field nofes upon the
section lines show the land to be ]eve] soil first mte, good- grass, and
Tiable to overflow.

The testimony shows that astream runs diagonally across the south-
- western part of this quarter seetion, which is des1gnated in the testi-
mony as the west fork of the Silvies River.

It is shown that this land has been at times overflowed, genelally
during spring freshets. The present condition of the land is generally
dry and good crops of hay cannot be harvested without irrigation.

The condition of the 1:md on March 12, 1860 is the matter f01 detel
mination. :
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‘Was the land on that date 80 “wet” as to be rendered thereby unfif
for eultivation ?

Lands subject to penodmal overflow, but useful for cultivation upon
the recession of the waters, are not swamp lands, within the meanihg
of the swamp land grant,

None of the witnesses produced on e1ther side, have any knowledge as
" to the character of these lands in 1860.

Those produced by the State claim to have a knowledge of the land
antedating those offered by the pre-emption claimant, but their testi-
mony is of little or no value in determining the actual character of the

land in 1860,

Under the cireular of December 13, 1886, supra, the burden of proof
is upon the State to establish the character of the land on March 12, -
1860. The present character of this land is admitted not to be *swamp
land”, and erops caunot be successfully raised without irrigation.
~ There is no evidence to show that this land has been reclaimed by
artificial means, but on the contrary, the claimant in part accounts for
the former overflows, by showing that the river had been dammed, and
‘that since the dams have been removed, the overflows have been less

- frequent. .

I must hold, from a careful consideration of the testimony, that the .
State has failed to show that this ftract was “swamp?” land on March
12, 1860,’Wﬁihi]ﬁl the meaning of said act, and therefore affirm your
decision, and direct that its selection be cancelled.

EVIDEﬁCE—POWER OF ATTORNEY—CHIPPEWA SCRIP.

HARTMAN v, WARREN ET AL,

A deposition, under the laws of Minnesota, taken for the reason that the witness
cannot be produced at the trial, is not admissible in eviden ce, where said Wltness
is present at the hearing, thouoﬂl he'may then refuse to testify.

A power of attorney, executed and delivered, that does not contain the name of the

. appointee, is with an implied authonty to complete the instrument, and make it
effectual, by filling in the blank, where it is apparent that such was the inten-
tion of the party executing the power.

The right to select eighty acres of land accorded to the mixed bloods of the Chip-
pewas of Lake Superior by the seventh clause of article 2, of the treaty of Sep-
tember 30, 1854, is not depeﬁdent upon actual residence, at the date of said
treaty, among or contiguons to said Chippewas; nor do the provisions of said
treaty prohibit the sale, prior to patent, of land located by power of attorney
under such right of selection.

Secretary Smith to the Commissioner of the General Land Office, July 20,
. L. H) 1894. (C. W. Py~

On the 21st of May, 1892, the Department directed a hearing in the
case of Bmil Hartman v. James H. Warren ef al., then entitled Hyde
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74

et al..v. Warren et al. (14 L. D., 576), (affirmed on review, in 15 1. D., |
415), in these words:

Upon a careful consuieratlon of the whole matter, I conclude that the a]leaatmns
set forth in Hartman’s contest affidavit are sufficient to.require a hearmo to be had .
to afford Lim an opportunity to prove the same; that the other applications of con-
test must be held to await the result of said contest that Hyde can claim nothmg :
by virtue of his pre- emptlon claim for said NE. } of the SW. L as against the govern-
ment, because it has been decided by the Department that lus said settlement cl:um
was illegal, which decision was affirmed on review. :

The land involved in this controversy is lot 7, and the NE. 1 of the
SW. £ of Sec. 30, T. 63 N., R.'11 W., Duluth land district, Minnesota.
On March 19, 1889 Hartman filed his affidavit of contest, whmh is as

follows:

' 1st. Said pretended location was not made by said James H. W'a,rren, o whom .-
said certificate of scrip was issued.

2d. Said pretended location was'not made for the benefit, or in the mterest of said
-James H. Warren, for Whose beneﬁt and in whose interest, sald certificate was .
issued.

3d. Said James H Warren was not entitled by law to make a location of said -
land.

~4th. That prior to the time of said attempted location, said James H. Warren, for’
a valuable consideration to him paid, bad parted with said certificate of scrip, and
that in order to effectuate the bargain andsale by him made, and toevadethe express
prohibition of the law, and aid and permit bis vendees to accomplish by circumlo-
cution and subterfugc, a fraud and imposition upon the officers of the va, had
signed and acknowledged certain powers of attorney, one, to locate the land and the
other, to sell the same after its location, whieh your petitioner verily beheves to have
béen illegal and void, in that they, at the time of the said pretended execution and
delivery, were not complete, and as subsequently used by said vendees before the
public officets of the United States to wit: No attorney (naming him) was inserted '
in either of said letters of attorney, and no certain or definite description of land
was described in either of them, all of which such aects were in violation of the act -
of Congress. aforesaid, and in contlaventlon of the rules and regulations of the
Department,

5th. That for some time pnor to the pletended 1ocat1on, as your petltmner is
informed and helieves, said certificate and- powers of a,ttoruey were in the open mar-
ket for sale at Duluth, Minn., by C. d’Autremont, Jr., a resident of Duiuth, and the
business associate or partner of the said J. H. Sharﬁ, the pretended attorney in fact
of said James H, Warren, and that said J:H.Sharp well knew at the -time of his -
pretended location, that his alleged prineipal had no interest in the said certificate
of serip, and. was to get no interest whatever in the lands which he attempted to
locate in said sceripee’s name with said serip. _

6th. Your petitioner has been informed that James H. Warren was some years ago
(about the time of the location, ds aforesaid) Secretary of the Home Missionary
Society, residing in San Francisco, California; that he was, under fhe 7th clause of
the 2d Article of the treaty of September 30, 1854 entitled to 80 acres of land; but
your petitioner alleges that there was no warrant of law for any locafuon, as
attempted to be made in his name in the Duluth land office, October 15, 1885.. That
the certificate of identity, or so-ealled scrip, which was issued. to him by the Com-
missioner of Indian Affairs, upon ifs face expressly declared that any assignment,
sale, pledge or mortgage of the same, would not berecognized as valid by the United
States, nor any right accruing under it. This was violated and disregarded, as'said
scrip was located in the interest, and for the benefit, of Fred: 108 Huntress, Samuel
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C. Brown, John Panlson, Kristian Kortgnard, and not in any sense for the bensefit of
said Waxrren, either present or prospective.

Tth, For the reason that said selection has not received the sanction of the Prem-
dent of the United States.

8th. For the reason that the right.of any person entitled under the 7th clause- of
the 2d Article of the treaty of September 30, 1854, to take land, is purely. a personal
right, and was not asserted by him in person, or by any person duly authorized for
his, said Warren’s own personal use and benctit.

9th. For the reason that said J ames H. Warren was not the onlv party mterested
m the said location. :

A hearlng was had, and much tesmmony taken. The 1eg1ster and
receiver decided awamst the contestant, and reco;nmended a dismissal
of the contest and the patenting of the Walren location. The contest-
ant appealed. Your office confirmed the judgment of the local officers.
The contestant now appeals to the Department.

I will briefly go over the facts of the case. It has been. the subJect :
of two appeals to the Department, and has been twice argued orally.

- It now comes before the Department, after all the facts have been
brought out in the testlmuny, and fully elucidated by the arguments of '
eounsel.

" September 30,1854, (10 Stat., 1109) a treaty was made by the United
States, through commissioners, with the Chippewa Indians of Lake
Superior and the Mississippi, and that nation ceded to the United
States their title and interest in and to, their lands lying east of a
certam boundary therein described.

“Many reservations were made in favor of certain bands, and mdl-
vidual Chippewas, and by the seventh cl‘mse of the second Artwle, it
is, prOVIded that: : :

.Each head of a’ famlly, or smtrle person, over twenty one years of age at the
present time, of mixed. bloods, belongmg to the Chlppewas of Lake Superior, shall
‘be entitled to 80 acres of land, to be selected by them under the direction of the
President, and which shall be secured to them by patent in the usual form.

‘January 20, 1875, the Commissioner of Indian Affairs, Mr. Smith,
reported to the Secretary of the Interior that he had received a com-
. munication, addressed to Hon. T, W. Ferry, from Rev. J.H. Warren,
dated at San Francisco, December 18 1874, relative to his claim to enter
eighty acres of land, as a mixed- blood Ohlp pewa of Lake Superior,
under the seventh clause of the second Article of the treaty of Sep-
tember 30, 1854, with certified proof, or declaration, filed by Senator
Ferry, Wlth the Commlssmner of the General Land Office, and by him
referred to the Indian Office. The -Commissioner recommended that,
‘a8 there was no Indian Agent nearer than Round Valley, before whom
Warren could mém_ke proof, as required by departmental order of March
19, 1872, and as he was personally knewn to Senator Ferry and him-
self as being a mixed blood Chippewa of Lake Superior, and entitled
to the benefits of the treaty of 1854, the departmental order should be
so far modified in his case as to permit the substitution of the certifi:
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cate of the Commissioner of Indian Affairs, for the action require