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HOMESTEAD CONTEST-—MINOR HEIRS—NOTICE.
BROWN v. GALLANTINE,

In proceedings against an entry made in the name of minor heirs jurisdiction is not
~ acquired by the appearance of one of the defendants where legal service of
notice is not made npon any of said heirs.

First Assistant Secretary Chandley to the Commissioner of the General
Land Office, July 1, 1892,

The land in controversy is the NE. £ of Sec. 26, T. 16 S., R. %()W
6th p. m Wa-Keeney, Kansas, land dlstuct

The record shows that John R. Gallantine was appointed guardian,
under the laws of Nebraska, of Virginia and William Burley, minor
heirs of De Clifford M. Burley, deceased, and as such, filed soldiers’
homestead declaratory statement June 10, 1886, for the land in ques-
tion for said minor heirs, under the act of June 8, 1872. On April 11,
1888, Hiram N. Brown filed an affidavit of contest alleging that said
tract had not been settled npon or cultivated as required by law. The
applieation to make entry shows the residence of the defendants to be-
Farnsworth, Lane Co., Kansas, but as a matter of fact they lived in
Bloomfield, Nebraska. Publication of noticewas therefore madeinapa-
per published in the county where the land is situated for the required
length of time. Notices were also posted in the local office and on the
claim, and a notice sent to the guardian by registered letter and received
by him at Bloomfield, Nebraska, thirty days before the hearing. These
several notices were each addressed to ¢ John R. Gallentine, Guardian
of Virginia and William Burley, minor heirs of De Clifford M. Burley.”
The hearing was set for June 15, at the local office where, on said day
the contestant and his attorney appeared, also William Burley by at-
torney. Virginia Burley and the guardian made default. The testi-
mony was all taken on the 15th, and as a result thereof the local officers
found in favor of the contestant and recommended the cancellation of
the entry. From this decision there was no appeal,

After the hearing had closed Virginia Burley appeared specially and
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moved that the contest be dismissed for want of service on her. This
motion is not dated, but the affidavit accompanying it is dated at
Bloomfield, Nebraska, June 19, 1888, It is stated, however, by coun-
sel for Virginia that this motion was presented to the local officers be-
fore their decision on the merits was rendered. It is stated in her af-
fidavit that no notice of the hearing had been served on her in any
manner and that she was over twenty-one years of age, when the con-
test was initiated. This motion was overruled by the local officers.
Virginia appealed and you by letter of May 14, 1891, affirmed their
decision both on the motion and on the merits of the case, From this
decision she again appeals assigning as error your action in denying
her motion,

Rule 11 (Rules of Practice) reads as follows:

Notice may be given by publication alone only whenit is shown by affidavit of the
contestant, and by such other evidence as the register and receiver may require,
that due diligence bas been used and that personal service can not be made. The
party will be required to state what effort has been made to get personal service.

There is nothing in the record showing that such affidavit was pre-
sented or that any attempt had been made to get personal service.
Under the rule above quoted this is absolutely required as the founda-
tion for publication of service. Parker ». Castle (4 L. D., 84); Nanney
2. Weasa (9 L. D., 606).

1 do not think, however, that this motion should be granted to the
full extent asked for, that is, to dismiss the contest, but should be
treated rather as a request to be heard on the merits of the case, and
inasmuch as the entry is an indivisible one, having been made in the
name of and for the minor heirs; I think the entire proceeding, so far
as they are concerned, should be set aside, proper service obtained and
then the case adjudicated as an entirety.

Your judgment is therefore reversed, and you are directed to remand
the ease to the local officers with instructions to proceed as herein di-
rected.

INDIAN RESERVATION—DESERT LAND ENTRY.
JAMES M. GILMAN.

An executive order creating a reservation for a public purpose, and embracing land
covered by a prima facie valid entry, will take effect thereon if the entry is sub-
sequently canceled.

Pirst Assistant Secretary Chandler to the Commissioner of the GQeneral
Land Office, July 1, 1892,

James M. Gilman has appealed from your decision of July 15, 1891,
sustaining the action of the loeal officers in rejecting his application to
make homestead entry of the E. § of the N, E. { of Sec. 8, T.3 8. R. 1
B., 8. B. M., Los Angeles land district, California.
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The reason for said rejection was that, by executive order of August
25, 1877, all the even numbered sections in said township, except see-
tions sixteen and thirty-six, and excepting all tracts the title to which
had passed out of the United States, were withdrawn from sale and set-
tlement, and set apart as a reservation for Indian purposes.

At the date of the executive order above referred to, the tract above
described was embraced in the desert-land entry of one C. B. Richard-
son, which was canceled on September 24, 1885, because of non-compli-
ance with the requirements of the statute. Appellant contends that,
by reason of said desert land entry, the tract ¢ was excepted from said
order of withdrawal of said tract for Indian purposes, and is now, and
at all times has been public land of the United States, subject to entry.”

This exact question arose in the case of Charles W, Filkins (5 L. D,
49) involving a part of section 10, of this same township and range. In
that case the Department held (fo quote from the syllabus), that ¢ land
embraced within the limits of an executive order of reservation, made
for a public purpose, but covered at the date of such order by a prima
Jacie valid entry, is subject to said reservation on the cancellation of
the entry.” The same ruling was again made in the case of Staltz v.
‘White Spirit, et al (10 L. D., 144), and others not reported.

Your decision is affirmed.

RAILROAD GRANT—RELINQUISHMENT—SETTLEMENT CLATIM.

FLORIDA RY. AND NAVIGATION Co., v. MATTHEWS.

The effect of the general relinquishment exeeuted by the company June 25, 1881, for
the benetit of certain bona fide settlers, was not dependent upon the subsequent
compliance with law on the part of such settlers, but operated as a final waiver
of all right to lands embraced therein.

Secretary Noble to the Commissioner of the General Land Office, July 2,
1892,

I have considered the case of the Florida Railway and Navigation
Company 2. Duncan D. Matthews, involving the N. $of the SE. 1, Seec.
5, T.15 8., R. 22 E., Gainesville land district, Florida, on appeal by
the company from your decision of June 9, 1891, sustaining the rejec-
tion of its attempted listing of the land as inuring under the grant
made to aid in the eonstruction of its road.

This land is within the primary limits of the grant for said company,
under the act of May 17,1856 (11 Stat., 15), as shown by the map of
definite location filed December 14, 1860.

This road was not built within the time required by the act of 1856,
and for a long time all rights under the grant were disregarded and the
lands disposed of as other public lands.

On March 1, 1878, one Charles A. Rapp made homestead entry No.
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6383, for this tract, which was canceled for abandonment, April 5,1881,
and Charles E. L. Schmidt thereupon applied to make entry of the land.
His application was rejected by the local officers, but your office reversed
that action and held it for allowance.

Upon appeal, this Department held, in its decision of April 22, 1884
(not reported):

As 8chmidt “made a bona fide improvement and settlement” on the land, com-
mencing in Mareh, 1879, this case comes within the terms of the relinguishment
made by the company, and is ruled by my decision of January 21, 1884, in the case
of said company against Josiah E. Harrelson.

The relinquishment referred to is that of June 25, 1881, which ex-
tended a previous relinquishment executed in April, 1876, and is in the
follewing terms:

In due consideration of all the circumstances, the company has decided to extend
the relinquishment or waiver heretofore made to actual bona fide settlers who made
improvements prior to the 16th day of March, 1881, upon which day your instruc-
tions were issued to the local land office. The Department can accordingly apply
this waiver or relinquishment in its action upon the cases of all such actual set-
tlers who shall have entitled themselves to patents.

Upon said departmental decision Schmidt made entry of the land, but
said entry was canceled upon the report of a special agent, and, on
September 30, 1887, the company applied to list the land as inuring
under its grant, and upon the rejection of its list an appeal was filed.

On December 15, 1890, the local officers rejected an application by
Duncan D. Matthews to make entry of this land, on account of the
pendency of the company’s appeal from the rejection of its list, and he
also appealed to your office.

In your decision of June 9, 1891, you held, in effect, that by its relin-
quishment, the company had waived all claim to this land, and that it
could not thereafter be listed on account of the grant.

The sole question raised by the appeal is, whether this tract was in-
cluded in the relinquishment executed in 1881, the company urging that
it was not, as the waiver was only intended to apply to those settlers
who had entitled themselves to. patent, and upon the cancellation of
Schmidt’s entry, it remained, as before, subject to the grant.

The question as to whether this tract was covered by the general
relinquishment of 1881 was properly before this Department upon the
application by Schmidt, and it was then held to have been embraced in
said relinquishment, and thereby the company was divested of any far-
ther interest in this land.

Its right to select other land under the act of June 22,1874 (16 Stat.,
194), then arose, and was not dependent upon Schnndt’s comphanee
with law.

Had it then made selection under said act, and the same had been
approved, would it be urged that Semhidt’s failure to comply with the
law worked a forfeiture of any of rights under that selection.
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It has been repeatedly held that a relinquishment under the act of
June 22, 1874 (supra), relieves the land included therein from all claim
on the part of the railroad. Northern Pdclﬁc R. R. Co. v. Munsell (9
L. D., 237), and cases therein cited.

It was therefore no concern to'the oompany that Schmidt failed to
comply with the law, and it a,uquned no rights under its:attempted
listing of the land in 1887. - :

This is no wise in conflict with the denglOH in the case of this. com-
pany against Carter (14 L. D., 103), as it was there held thaf Carter
* was not shown to have been a bona Jide settler, anid that ]11% entry was
not included in the relinquishment ofel881. . = ".-»

Your decision is therefore affirmed. . e .,‘ P -

"DESERT LAND ENTRY—-FRAUDULENT FIi\TAL PROOF'—TRANSFEREE.
WILSON 2. BECK.

A desert land entry secured by testimony falsely showing reclamation must be can-
celed, though it may appear that prior to the initiation of contest the land was
reclaimed by a transferee.

Secretary Noble to the Commissioner of the General Land Office, July 5,
1892,

I have considered the case of James C. Wilson », Charles W. Beck
on appeal by the former from your decision of May 19, 1891, dismissing
his contest as to certain tracts of land covered by the desert land entry
of the latter.

On July 19, 1884, Beck made deqelt land entry for the 8.4 of the N.
E.%, the SEL ot the N.W.Z, the E.3 S.'W. and the S.E.% of section 17;
the N.%N.E.e}; and N.E.1 of the NN'W.} of section 20, T. 44 N. R. 82 W.,
Buffalo, Wyoming Land District, and made final proof thereon and re-
ceived final certificate April 30, 1888,

This entry and proof was oontested by Wilson, and upon a hearing
being had the register and receiver recommended the cancellation of
the entry, from which action Beck appealed.

You found the evidknce, substantially, that at the date of final proof
the entryman had not reclaimed the land as required by law, but that
some work tending to reclaim a part of it had been done by the ¢Fron-
tier Land and Cattle Company” in the interest of which company it
was charged the entry had been made, and you held that ¢“from plain-
tiff’s own showing it is clear that before jurisdiction was aecquired in
this case all of said tract had been reclaimed with the exception of the
8.4 N.E.Z section 17, and N.E.3 N. W.2 section 20” and you state that
¢it will be presumed in the absence of proof to the contrary that the
improvements placed on the land after final proof, and up to date of
transfer” (to said cattle company) ¢“were put there with the full knowl-
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edge and consent of defendant and for his sole use and benefit.” You
found, substantially, that the entryman had not shown any right to
water for irrigating the land and as on November 17, 1885, you had di-
rected that supplemental proof be furnished on this point, you say in
your decision that ‘“inasmuch as it now appears from the record in this
case that the title to the water right is controlled by said cattle com-
pany transferees of the entry no action is necessary to be taken there-
on.” ‘

You held said entry for cancellation as to the 8. N.E.} section 17,
and N.E.1 of N.W.£ of section 20 and dismissed the contest as to the
remaining tracts, from which decision Wilson appealed.

A number of motions had been filed in the case and I do not find
that you erred in disposing of them. None of them are of any impor-
tance in the case and will not be further noticed.

As to the main points in the case I will say that while it is well set-
tled that a contest must fail when the default is cured prior to notice
of contest, where this is not indueed by the contest but is the result of
the good faith of the entryman, I find no case where final proof which
was insufficient, and founded upon false statements, is rendered suf-
ficient by subsequent acts.

The final proof in this case is entirely broken down by the evidence
presented at the hearing. In his affidavit, made as part of his final
proof, Mr. Beck having attached a small map, which he calls a * dia-
gram” to his affidavit and made it a part of the same, says that it shows
how and where the water is being distributed by the ditches on the
land. This shows a mairr ditch running east along the north line of
the tract just north of the line, with two laterals, one entering at the
northwest corner of the tract and running uearly south through three
forty acre lots in section 17, nearly across the N, E. } of the N. W. £
of section 20, which is part of the entry. The other entering about
the center of the north line of the tract runs south, bearing a little east
across the land lying in section 17, and over half way across the N.
E. 1 of N. E. % of section 20. It appears by thé testimony of surveyor
Shanuon, county surveyor of Johnson county, who testified at the hear-
ing, that the north fork of Powder River cuts off the N. E. 1 of N. W.
% and nearly all of the N. § of N. E. 2 of section 2¢gnd about half of the
S. E. 1 of the 8. W. } of section 17, so that it cannot be irrigated by
the water from the ditch spoken of.

According to the statement of surveyor Johnson, the main ditch laid
down in Beck’s map as being north of the tract and running entirely
across it, is not there as represented but in fact it enters a short dis-
tance in the S. E. 1 of 8. W. 1 of section 17, and empties into a
gulch which runs on a curve to the right around the hills, a short dis-
tance, from which a plow furrow runs south of east into the N. E. { of
the S. E. £ of said section. There was, when the hearing was held, &
few furrows plowed in the eastern part of the last mentioned tract but
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the earth was not scraped out, and there was, when the survey was
made in July 1888, no water in any ditch on theland. Surveyor Shan-
non was disinterested and testified like an intelligent and fair man. He
gave a description in detail of the manner in which he made the survey
from which the map introduced in evidence at the hearing was made.
He says the S. § of the N, E. 2 and 8. E. { of the N. W. 1 of seetion 17
are hills and ¢ buttes” that cannot be irrigated from the ditches on the
land. That not to exceed % of an acre in the S. & of N. E. % of section
17 lies under the main ditch and not over seven acres of the 8. E. { of
the N. W,  of said section lies under it. That there are no ditches
south of the north fork of Powder River. There was when the survey
was made a lateral diteh leaving the main ditch in the 8. E.2 of N. W,
1 of section 17, which runs in curves across the N. E. £ of 8. E.  the S.
W. % of 8. K. £ and into the 8. E. 1 of 8. K. £ of section 17, and another
lateral east of this about £ of & mile, which runs into the N. W, £ of 8,
E. % of section 17 and there ends. There are no ditches in section 20.
The testimony shows that nearly all of this ditching was done after
final proof was made, and that the final proof was utterly false and
fraudulent. It seems from all the evidence that it is hardly possible
that Mr. Beck ever saw the land about which he testified when he made
final proof. In answer to question 9 of final proof he says there wasno
natural water supply on the land sufficient to invigorate or fertilize any
part of the land, and in his “diagram?” evidently made with care, he
does not show the north fork of Powder River, on the land, nor does he
mention it, but represents two ditches running across the land over
which it flows. He probably did not know anything about the river
being on the land.

In the case of Charles H, Schick (5 L. D., 15) it was said:

The source and volume of the water supply, the carrying capaeity of the ditches
and the number and length of all ditehes on each legal subdivision should be specifi-
cally shown, the witnesses stating in full their means of knowledge.

See also Lee v. Alderson (11 L. D., 58) and Gilkison ». Coughanhour
(11 L. D., 246).

In the case at bar, it does not appear that there had ever been any
water conducted on to the land, in faet, the final proof does not show
that there had been, but it speaks of ditches being made and shows
them to be where they were not. There was nothing in the final proof
to show that the entryman had any water right in any diteh that could
conduet water onto the land. The cattle company, a corporation, had
a ditch partly constructed but this entryman Beck from the evidence
before me was not a stockholder therein and had no right to any bene-
fit therefrom. The ]Jaw and regulations require reclamation of the
land, and final proof eannot be made without it, except the proof be
false and fraudulent, as in this, and when so made it should be rejected.
It cannot be helped out by a transferee subsequent to its submission,
A mere omission to prove an existing material fact, may be covered by
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supplemental proof as was proposed in this case, in relation to the
water right, but it would be an unsafe practice to allow proof, fraudu-
lent when made to be purged and made sufficient by subsequent acts.

The entry will be canceled and your decision modified accordingly.

RAILROAD GRANT—-INDEMNITY SELECTION—UNSURVEYED LAND.

NorTHERN PActFic R. R. Co.

An indemnity selection cannot he allowed until the land included therein has been
surveyed and a plat of the survey duly approved and filedin the local office.

Becretary Noble to the Commissioner of the General Land Office, July 3,
1892.

On July 16, 1890, the Northern Pacific Railroad Company made
selection of the S. W. } of Sec. 33, T. 11 N,,.R. 9 W., and the 8. W.
L and N. W, % of See. 35 T. 14 N., R. 10 W, Vancouver land district,
‘Washington, as indemnity for certain losses specified in the list then
filed. On September 19, 1890, said selections were rejected by the
local officers for the reason that the lands embraced therein were un-
surveyed. Omn appeal the rejection was approved by your office on
June 25, 1891, for the same reason.

After an examination of the plats, it having been found practicable
to protract the lines of survey of the adjoining sections of which survey
had theretofore been made, so as to include the two south west quarters,
selected by the company, and such protraction having been made by
your orders, June 15, 1891, in your said decision you recited these facts
and said there was no objection to the company now selecting said
tracts, provided, of course they are free from adverse claim or right.

From your action rejecting said selections the company has appealed;
and as a reason for asking a reversal of your judgment, it specifies
that it is—

Error not to have rnled that the establishment of the three corners and survey of
the exterior lines completed the field survey and the making and filing of plat of
same by the surveyor general sufficiently identified the land fo admit of their selec-
fiomn.

I have caused the records of your office to be examined and it is
found therefrom that at time said tracts were selected the township
lines had been run and some of the adjoining sections had been sur-
veyed and a plat of them returned to the local office. In thus survey-
ing the township and the adjoining sections, lines have been run which
will be adopted as the lines of the tracts selected when survey of them
is made; and it is becaunse of the running of these lines it is insisted
that practically the selected lands have been surveyed. But there is
error in this contention, Lands in this condition are not eonsidered
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by the Department as surveyed lands. They are not subjeet to entry
and cannot be selected.

Under the law, a survey to be effective, so as to authorize such a dis-
position of the public lands, must be approved by the proper officer and
a plat thereof filed in the district land office. No plat of a survey of
the tracts in question was approved or on file in the district office or
anywhere else at the date of the railroad selections.

It follows that said selections were plopelly rejected and your Judg
ment to that effect is affirmed.

TIMBER CULTURE CONTEST~BREAKING—CULTIVATION.
SEIFER v. DODD.

Failure to break or cultivate land the first year does not warrant the cancellation of
a timber culture entry, where it appears that a former entryman has left the
land in a condition of cultivation to be utilized in accordance with the require-
ments of the timber culture law.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 5, 1892.

John Seifer has appealed from your decision of June 4, 1891, dis-
missing his contest against the timber-culture entry of Richard H.
Dodd for the SW. 1 of Sec. 20, T. 17 N, R. 47 W, Sidney land dis-
trict, Nebraska.

Prior to Dodd’s entry, the tract had been mvered by the timber-cul-
ture entry of one Fleming Dempster, who held it for about two years,
meanwhile complying with the requirements of the tiraber-culture law.
Dodd made entry on February 11, 1888, and did nothing on the land
within a year after that date. On March 2, 1889, Seifer initiated con-
test. At the date set for hearing, the defendant did not appear, and
the testimony of but one witness was taken, who testified:

‘When I came there was five acres broken; and during the month of April, 1887,
there was five acres more broken and the five acres backset that had previously been
broken. Nothing has been done on the land since that time. The present condition
of said tract is nnbroken prairie in its natural state, with the exception of the ten
acres above mentioned, which was overgrown with weeds and grass.

You held that ¢“as the first and second years’ work had been well
done in compliance with law, by a prior entryman, this defendant was
Justified in not breaking fresh prairie-land the first year.”

The appellant contends that it was the duty of the second entry-
man—

To do some act toward meeting the requirements of the law, either by plowing
or otherwise cultivating five acres of the land already broken, or by breaking five

acres of new prairie, and thus commencing in good faith to perform the work which
the timber-culture laws require at his hands.
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The fact that ¢ the first and second years* work had been well done,
in compliance with law, by a prior entryman,” would be sufficient to
Jjustify the present entryman in not breaking or cultivating any land
the first year, if the land was found to be in a condition to be utilized
by him in accordance with the requirements of the law. In the cases
of Lamson v. Burton (11 L. D., 43), and Davis ». Monger (13 L. D.,
304), the entryman did no breaking nor cultivating the first year; but
it was found that a prior entryman had left land in a condition to be
utilized by the defendant; hence, the Department dismissed the con-
test. In the case at bar the condition of the land is not clearly shown.
It appears that five acres of the tract were broken in 1886; five acres
more in 1887; and that the five acres broken in 1886 were back-set in
1887. These dates were not so long prior to that of the initiation of
contest as to lead necessarily to the conclusion that the land had re-
verted to its natural state, so that it could not be utilized by the de-
fendant. The burden of proof is on the contestant to show that the
ground was not in a proper condition to be used for planting and this
he has not done.

Your decision is affirmed and the contest dismissed.

‘ )
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’% %0 SCHOOL LANDS—INDEMNITY—-SWAMP GRANT.

A

P 3 STATE OF CALIFORNIA.

The phrase ‘“reserved for public uses” as employed in section 6, act of July 23, 1866,
does not authorize the allowance of school indemnity for lands that passed to
the State under the provisions of the swamp grant.

The segregation of swamp lands in a township does not render it fractional within
the meaning of the act of February 26, 1859, and thereby furnish a basis for school
indemnity.

Section 2275 R. 8., as amended by the act of February 28, 1891, does not authorize
the allowance of school indemnity to the State of California for lands that are
swamp in character, as said section is not applicable to said State, which derives
its right to indemnity through special provisions made by the act of July 23,
1866.

Seeretary Noble to the Commissioner of the General Land Office, July 6,
1892.

With your letter of July 12, 1889, you transmit the appeal of the
State of California from your office decision of April 8, 1889, rejecting
certain applications by said State to select indemnity school lands, on
the ground, mainly, that the decision of my predecessor, Secretary Vilas,
of January 3, 1889, in the case of the United States v. California (8
L. D., 4), does not and was not intended to authorize new or future
selections by the State upon the bases of townships made fractional by
reason of portions thereof being swamp lands.
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The applications are made for lands in the Visalia, California, land
distriet, and are nwmbers 3344, 3345, 3346, 3347, 3348, 3349, and 3334
and 3340, and described in your said office decision.

There are two grounds of error assigned :—

1. In holding that the State is not entitled to select indemnity school
lands in lieu of townships made fractional by the existence of swamp
and overtlowed lands.

2. In holding that the decision of Mr. Secretary Vilas of January
3, 1889 (8 L. D, 4), in case of the United States v. State of California,
wherein the validity of certain approved indemnity school selections
resting on the same basis was considered and disturbance thereof
refused, does not and was not intended to authorize new or future se-
lections by said State in lieu of townships made fractional for the same
reasolL

It is evident that Secretary Vilas, in the case referred to, decided
that school indemnity selections, certified prior to the passage ot the
act of March 1, 1877, on the basis of losses alleged in townships made
fractional by reason of the segregation of swamp lands, would not be
disturbed. And, following the opinion of Attorney General Devens of
March 4, 1878 (Vol. 13, p. 454), he decided that the sixth section of the
act of July 23, 1866 (14 Stat., 218), did not give to the State of Cali-
fornia indemnity for the sixteenth and thirty-sixth sections, where such
sections are found to be swamp and overflowed lands.

On a careful reading of said decision, I donot think it was intended
to apply to future selections, but only to such as had already been cer-
tified, and presenting the question whether such selections were con-
ﬁrmed by the act of March 1, 1877 (19 Stat., 267). Wright et al. v.
State of California, 8 L. D., 24,

The State of California takes its right to indemnity school land un-
der the seventh section of the act of March 3,1853 (10 Stat., 244),
construed by the sixth section of the act of July 23, 1866 (14 Stat., 218),
which is as follows:

That an act entitled ‘An aet to provide for the survey of the public lands in Cali-
fornia, the granting of pre-emption rights therein, and for other purpeses,’ approved
March 3, 1853, shall be construed as giving the State of California the right to select
for school purposes other lands in lieu of such sixteenth and thirty-sixth sections as
were settled upon prior to survey, reserved for public uses, covered by grants made
under Spanish or Mexisan authority, or by other private claims, or where such sec-
" tions would be so covered if the lines of the public surveys were extended over such
lands, which shall be determined whenever township lines shall have been extended
over such land, and in case of Spanish or Mexican grants, when the final survey of
such grants shall have heen made.

It is insisted that the State is entitled to indemnity for school lands
under this statute, the argument being that California is the only State
in the Union to which the grant of swamp lands was made before the
grant of school lands; and that, while other States took the sixteenth
and thirty-sixth sections as school lands whether swamp or dry, Cali-
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fornia, having by the swamp land act taken such sixteenth and thirty-
sixth sections as were “wet and unfit for cultivation,” the subsequent
grant to the State for school purposes, made March 3, 1853 (10 Stat.,
244), was by that much diminished; that any other construction of the
act of 1866 would be thus to create a diminution for school purposes
not suffered by other States, and that this difference was certainly not
intended by Congress, but, on the contrary, it was intended by the act
of 1866 to make good this loss by taking indemnity for such sections,
as were ‘“swamp or overflowed.” The State insists that the authority
for making these selections, in liew of the swamp land lost from the
school grant is contained in the sixth section of the act ot July 23, 1866
{above quoted), and in the phrase “reserved for public uses;” that the
swamp land act of September 28, 1850 (9 Stat., 519), “turned them?”
(the swamp lands) “over to the several States upon condition that they
would reclaim them as far as possible.” «“It was in every sense a
reservation of these lands from all other modes of disposal,” etc., and,
hence, it is insisted, the lands were “reserved for public uses” and the
State entitled to other lands in lien of them.

Tt is well settled that the swamp land act was a grant in praesenti,
by which the title to those lands passed at once to the State in which
they lay, except to the State admitted into the Union after its passage.
French v. Fyan et al., 93 U. 8., 169; Rice ». Sioux City and St. Paul
Railroad Company, 110 U. 8., 695,

By sections 3476 and 3477 of the Political Code of California, it ap-
pears that the State realizes no revenue from the sale of its swamp
lands, the money paid into the State treasury therefor being repaid
when the work of reclamation is completed; and counsel for the State,
in very elaborate arguments, both written and oral, insist that the
State thus suffers a loss from the school grant where the sixteenth and
thirty-sixth sections are swamp, and thus subject to the grant of 1850.

Counsel take peculiar views as to the nature of the swamp land
grant, as shown by the following quotations, taken from different
briefs: '

It (the swamp land grant) was a public trust, and not an unconditional donation
of lands to the State to be applied and used for any and all purposes.

But the State did not receive the proceeds, and never did nwn the lands (swamp).
‘Whether sold or unseld, the swamp lands are nof the property of the State.

Admitting these premises, it is easily shown that, if the State only
took section sixteen and thirty-six, where swamp, as a mere trust, and
in such case “never did own those sections, the State would suffer a
wrongful diminution of her school lands, unless given indemnity there-
for. But such is not the character of the swamp land grant.

In the case of the United States ». Louisiana, 127 U. 3., 191, the court
says: '

The swamp lands are to be conveyed to the State as an absolute gift, with a direc-
tion that their proceeds shall be applied exclusively, ‘as far as necessary,” to the pur-
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pose of reclaiming the lands. The judgment of the State as to the necessity is
paramount, and any application of the proceeds by the State to any.other purpose
is to be taken as the declaration of its judgment that the application of the pro-
ceeds to the reclamation of the lands is not necessary.

It thus appears that the swamp lands are the property of the States
to which they were granted by the act of 1850, and the necessity for
the application of the proceeds of these lands to their reclamation is
left alone to the determination of the States; and the State may, in its
own discretion, divert the proceeds of the swamp lands in part or in
whole from the reclamation of the lands to other purposes.

On February 2, 1853, the legislature of the State of Lowa passed a
law, declaring it ¢ competent and lawful” to divert the proceeds of the
swamp lands, in whole or in part, to the erection of public buildings,
Jor the purposes of education, the building of bridges, roads, highways,
or for making railroads. The right of the State to thus make a law
by which the proceeds of the sales of swamp lands could be used for
county purposes came before the supreme court of the United States
in the case of Emigrant Company ». County of Adams, 100 U. 8., p. 61,
where it is said:

The proviso of the second section of the act of Congress (swamp land act)
declared that the proceeds of the lands, whether from sale or direct appropriation
in kind, should be applied exclusively, as far as necessary to these purposes.

This language implies that the State was to have full power of disposition of the
lands, and only gives direection as to the application of the proceeds, and of this
application only ‘as far as necessary,” to secure the object specified.

In Mills County #. Railroad Companies, 107 U. 8., 566, it is said:

The application of the proceeds of these lands (swamp) to the purpose of the
grant rests upon the good faith of the State, and that the State may exercise its dis-
cretion as to the disposal of them is the only correct view .

It was a wise measure on the part of Congress to cede these lands to the Stateq in
which they lay—subject to the disposal of their respective legislatures.

In place of the grant being ¢ essentially only a trust,” as contended
for by counsel, the court says: v

Although it is specially provided that the proceeds of such lands shall be applied
¢as far as neeessary’ to their reclamation by means of levees and drains, this is a
duty which was imposed upon and assumed by the States alone when they accepted
the grant; and whether faithfully performed or not is a question between the United

States and the State, and is neither a trust following the lands nor a duty which
private parties can enforce against the State.

In the case of Hagar v. Reclamation Distriet, 111 U. 8., 701, the
court says:

The appropriation of the proceeds (of swamp lands) rests solely in the good faith
of the State. Its discretion in disposing of them is not eontrolled by that condition,
as neither a contract nor a trust following the lands was thereby created.

The act of March 2, 1855 (10 Stat., 634), provides cash indemnity to
be paid to the varions States to which the swamp lands had been
granted, equivalent to the amount of money received by the United
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States on aceount of the sale of swamp lands, and the money thus
raised by the States may be legally used for general county purposes.
United States v. Louisiana (supra).

And the act of March 3, 1857 (11 Stat., 251), confirmed to the sev-
eral States the swamp and overflowed lands selerted under the swamp
land act.

Tt thus appears that the swamp act imposed no condition in default
©of which the grant would be defeated. The several States took an
absolute title to all the swamp lands from the date of the passage of
the act. The proviso to the second section of the act, viz: “That the
proceeds of said lands, whether from sale or by direct appropriation in
kind, shall be applied exclusively, as far as necessary, to the purpose
of reclaiming said lands by means of the levees and drains aforesaid,”
is not such a condition as would defeat the grant in default of its pro-
visions; but it was simply a legislative direction to appropriate the
proceeds of the sale of the lands, as far as necessary, to a specifie pur-
pose, in constructing levees and drains to reclaim the lands. The
proviso itself contemplated the disposal of the lands by the grantee—
the States—and, hence, the lands were not such as were “reserved for
public uses.” The proviso contains a direction to use the means
obtained by the sale of the lands, as far as necessary, in a certain way;
but the lands were nevertheless ¢ granted” and not reserved to the
United States for any purpose.

The act of September 28, 1850, and that of March 3, 1853, granted to
the State of California certain lands; the first was the grant of the
swamp lands, the second the grant of sections sixteen and thirty-six in
each township, for school purposes, but both grants were made to the
State; and while the State lost from the grant for school purposes the
sixteenth and thirty-sixth sections when swamp, yet the grant of the
swamp land (much of which is now confessedly the best in the State)
was by that much the greater, and thus an equality with the other
States maintained. If, however, it were shown that the grant to the
State were a restricted one—one of inequality to other States—(and
that may be conceded as to the lands for school purposes), yet that
would not authorize the selection and certifieation of other lands to
make up such deficiency, in the absence of statutory authority for so
doing; and I do not think the phrase “reserved for public uses,” in
the aet of 1866, authorizes such selections.

The State of California, ¢in its discretion,” appears to realize norev-
enue from the sale of its swamp lands, preferring to deem it necessary
to use all the funds derived from that source in their reclamation. It
is manifest that its area of school lands will be diminished to the extent
of the 16th and 36th sections, when swamp, unless indemnity is allowed
therefor,

But it is shown above that the State might have exercised its right,
as Towa did, to use its swamp lands, in whole or in part, for school and
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other purposes, and no individual could have questioned its authority
for so doing. It preferred, however, in its discretion, to use all the
swamp land funds for the purposes of increasing the value of these lands,
and, if by that policy it used funds for reclamation, which otherwise
might legally have been used for school purposes, it in a measure
received compensation for the apparent loss by inereased taxable valu-
ation.

At all events, the State received the swamp lands as an “absolute
gift’—charged with no trust, uo contract—and its judgment as to the
necessity of reclamation is paramount; it results, therefore, that, as the
owner of these lands, it can use the surplus funds derived from their
sale for school purposes. :

To give California indemnity for such school sections as passed to
the State under the act of 1850 would be to give it a quantity of land
in excess of the other States, equal to the indemnity acreage.

If equality with other States as to general value of donated lands
(both swamp and school) be the eriterion, it ean only be maintained by
refusing indemnity for siich school sections as passed to the State under
the swamp land aet.

1t is also claimed that the act of February 26, 1859 (11 Stat., 385),
contains a provision, entitling the State to indemnity for school lands
made fractional by reason of swamp or overflowed lands.

Said act provides that:

Other lands are hereby appropriated to compensate deficiencies for sehool pur-
poses, where said sections sixteen or thirty-sixth are fractional in quantity, or where
one or both are wanting by reason of the townships being fractional, or from any
natural cause: Provided, That the lands by this section appropriated shall be selected
and appropriated in accordance with the prineiples of adjustment and the provisions
of the act of Congress of May 20, 1826, entitled ‘ An act to appropriate lands for the
support of schools in certain townships not before provided for.”

The act of March 3, 1853, supra, provides “that none other than
township lines shall be surveyed when the lands are mineral or are
deemed unfit for cultivation; and no allowance shall be made for such
lines as are not actually run and marked in the field and were actually
necessary to be run,” and the act of July 23, 1866 (14 Stat., 218), pro-
vides that: “in segregating large bodies of land notoriously and ob.
viously swamp and overflowed, it shall not be necessary to subdivide
the same, but to run the exterior lines of the same.”

Construing these statutes with the act of February 26, 1859, provid-
jng that other lands are hereby appropriated to compensate deficiencies
for school purposes, when said sections sixteen or thirty-six are fractional
in quantity, or where one or both are wanting by reason of the township
being fractional, or from any natural cause (found in the statute of 1859,
above quoted), the State insists that fractional townships necessarily
occurred whenever the surveys abut upon large tracts of swamp and
overflowed land in the same way as if they abutted upon a lake or the
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ocean, or upon interstate or international lines, or upon lines of a per-
manent reservation.

Counsel for the State in their brief say: * These townships were made
fractional by the operation of peculiar statutes applicable to California
alone. This may be conceded, and, if so, such townships were not made
fractional ¢ from any natural cause whatever,” but by reason of the
statute.

Moreover, the law segregating large bodies of swamp land does not
changethe character of theland within the township. Ifthe surveyshow
that all the sections of the township are in place or would be found in
place, when ¢ thelines of the public surveys were extended over such
lands,” it would show beyond all question that the township was not
fractional, although part of the township might be swamp.

A swamp land section is a section of land in place, as much so as a
section of dry land, and to admit that sections sixteen and thirty-six
are swamp land is to admit that such sections exist, and that the town-
ship, so far as those sections are concerned, is not fractional, and that
those sections are not wanting.

In consideration of the views above expressed, I do not think the
State is entitled to indemnity for swamp land upon the theory that
townships are made fractional by reason of swamp land found therein.

Counsel for the State has recently filed a supplemental brief, calling
attention to the act of February 28, 1891 (26 Stat., 796), which amends
sections 2275 and 2276 of the Revised Statutes of the United States.
The particular provisions referred to are in section 2275, as amended,
which is as follows:

Where settlements with a view to pre-emption or homestead have been, or shall
hereafter be made, before the survey of the lands in the field, which are found to
have been made on sections sixteen or thirty-six, those sections shall be subject to
the claims of such settlers; and if such sections, or either of them, have been or
shall be granted, reserved, or pledged for the use of schools or colleges in the State
or Territory in which they lie, other lands of equal acreage are hereby appropriated
and granted, and may be selected by said State or Territory, in lien of such as may
be thus taken by pre-emption or homestead settlers, And other lands of equal
acreage are also hereby appropriated and granted, and may be selected by said State or
Territory where sections sixteen or thirty-six are mineral land, or are included within
any Indian, military, or other reservation, or are otherwise disposedof by the United
States: Provided, Where any State is entitled to said sections sixteen and thirty-six,
or where said sections are reserved to any Territory, notwithstanding the same may
be mineral land or embraced within a military, Indian, or other reservation, the
selection of such lands in lieu thereof by said State or Territory shall be a waiver of
its right to said sections. And.other lands of equal acreage are also hereby appro-
priated and granted, and may be selected by said State or Territory to compensate
deficiencies for school purposes, where sections sixteen or thirty-six arefractional in
guantity, or where one or both are wanting by reason of the township being frac-
tional, or from any natural cause whatever. And it shall be the duty of the Secre-
tary of the Interior, without awaiting the extension of the public surveys, to ascer-
tain and determine, by protraction or otherwise, the number of townships that will
be included within such Indian, military, or other reservations, and thereupon the
State or Territory shall be entitled to select indemnity lands to the extent of two
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gections for each of said townships, in lieu of sections sixteen and thirty-six therein;
but such selections may not be made within the boundaries of said reservations:
Provided, however, That nothing herein conmined shall prevent any State or Territory
from awaiting the extingnishment of any such military, Indian, or other reservation,
and the restoration of the lands therein embraced to the public domain and then
taking the sections sixteen and thirty-six in place therein; but nothing in this pro-
viso shall be construed as conferring any right not now existing.

An examination of section 2275 as amended, in the light of the de-
cisions of the Department, construing the grants for school purposes,
will show that no additional grant of school land was made by said
amended section, nor were any bases therein prescribed, which might
not have been legally assigned under prior laws and regulations. The
only additional right given by said section was in the adjustment of the
grant by providing that indemnity may be taken in advance of the sur-
veys, and from any unappropriated publie land in the State or Territory
where the loss occurs, instead of from lands most contiguous to the
same.

If section 2275, as amended, applies to the State of California, it would
seem that indemnity should now be allowed for sections sixteen and
thirty-six, or any part thereof when swamp. For, if swamp, those sec-
tions went to the State under the act of 1850, and were, therefore,
“otherwise disposed of,” although the grantee of both swamp and school
lands was identical.

California takes her school grant under the 6th section of the act of
March 3, 1853 (supra). It was a special act, applicable only to that
State. By the Tth section of that act, it was provided:

That where any settlement, by the erection of a dwelling-house, or the cultivation
of any portion of the land, shall be made upon the sixteenth and thirty-sixth sec-
tions before the same shall be surveyed, or where such sections may be reserved for
public uses, or taken by private claims, other lands shall be selected by the proper
authorities of the State in lieu thereof, etc.

The 6th section of the act of July 23, 1866 (14 Stat., 218}, provides
that the act of 1853 (supra) ¢ shall be construed as giving the State of
California the right to select for school purposes other lands, in lieu of
such gixteenth and thirty-sixth sections as were ”’—

1. Settled upon prior to survey.

~ 2. Reserved for public uses.

3. Covered by grants made under the Spanish or Mexican authority.

4, By other private claims.

The act of 1866 was also a special act, entitled: “An act to quiet
land titles in California.” By it the State took its right to indemnity
school lands—additional bases therefor being specifically set out in the
section last above quoted.

Seven years prior to the act of 1866 (February 26,1859, 11 Stat., 385),
an act was passed, entitled ““An act to authorize settlers upon sixteenth
and thirty-sixth sections, who settled before the surveys of the publie
lands, to pre-empt their settlements.”

1641-—voL. 15 2
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This act was passed in view of the acts authorizing settlement upon
unsurveyed lands in certain States and Territories with a view to pre-
emption. It provides that:

‘Where settlements, with a view to pre-emption, have been made before the sur-
vey of the lands in the field, which are found to have been made on sections sixteen
or thirty-six, those sections shall be subject to the pre-emption claim of such settler;
and if they, or either of them, have been or shall be reserved or pledged for the use
of schools or colleges in the State or Territory in which the lands lie, other lands of
like quantity are appropriated in lieu of such as may be patented by pre-emptors;
and other lands are also appropriated to compensate deficiencies for school purposes,
where sections sixteen or thirty-six are fractional in quantity, or where one or hoth
are wanting by reason of the township being fractional, or from any natural cause
whatever.

The right to make settlement upon unsurveyed land with a view to
pre-emption was afterward extended to all the public lands, and the
act of 1859 therefore became general in its operations.

It was afterward incorporated as section 2275 of the Revised Statutes,
and refers to and is explanatory the act of 1826 (4 Stat., 179), which
was a general act, applicable to all the States, “ where section sixteen,
or other land equivalent thereto, is by law directed to be reserved for
support of schools ineach township,” except to those for which special
legislation was made. The act of 1826 was ““An act t0 appropriate
lands for the support of schools in certain townships and fractional
townships,” and prescribes the principle of adjustment in awarding in-
demnity for sehool sections, ¢ fractional in quantity,” did not therefore
give any rights to the various States which did not then exist. So the
act of 1859, as to its indemnity provisions for school sections, ¢ frac-
tional in quantity,” was a general act, applicable alike to all the states
and territories, except as above stated. Sharpstein ». State of Wash-
ington, 13 L. D., 378.

The State unquestionably acquired the right to indemnity for school
sections under the act of 1853, construed by the 6th section of the act
of 1866. This is recognized by the Department in United States ».
State of California, 8 L. D., 4; by Attorney General Devens, vol. 15, p.
454, Attorney General’s Opinions; and by the supreme court, in Mining
Company ». Consolidated Mining Company, 102 U. 8., 167,

The act of 1866, specially applicable to California, purported to and
did designate such and only such bases (not provided for by the act of
1826) as entitled the State to indemnity school lands. It made no ref-
erence to the former general act of 1859, but was complete in itself as
to its indemnity provisions, designating additional bases; and there is
no authority given in the act of 1859 (section 2275) by which California
is authorized to select indemnity school lands, that authority being
found above, in the special act of 1866, construing the special act of
1853.

The act of February 28, 1891, in amending section 2275 did not give
additional indemnity rights—its indemnity provisions merely enun-
ciated existing laws.
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If, as above shown, the act of 1859 (section 2275) is not applicable
in its indemnity school provisions to California, it can not be said that
the section, as amended, applies to that State, unless the State is spe-
cially designated. )

As above seen, to apply the amended section to California and award
indemnity for lands “otherwise disposed of” would result in giving the
State indemnity for sections sixteen and thirty-six when swamp. It
would be to give the State indemnity for a class of lands already do-
nated to the States.

The principle upon which indemnity is given to a State is for a loss;
itis mot given for that which the State has alreadyreceived. Moreover,
.it is not presumed that Congress intended a grant of lands for Califor-
nia in excess of existing provisions for other States; and I do not feel
justified in so holding on the authority contended for.

I therefore conclude that the clause, ¢ or otherwise disposed of by the
United States,” found in section 2275, as amended, does not authorize
new or future selections in California on the basis of sections sixteen or
thirty-six when swamp. .

It is nnnecessary to diseuss the other questions raised by this appeal.

The decision appealed from is affirmed. '

HOMESTEAD CONTEST—CONTESTANT—INDIAN OCCUPANCY.
Po1sAL ». FITZGERALD.

The rule that the right of a contestant is personal, and does not descend to his heirs,
is not applicable to a case where the contestant asserts a prior settlement right
to the land in question.

Lands embraced within the occupancy of an Indian are not subject to homestead
entry.

First Assistant Secretary Chandler to the Commissioner of the Gemeral
Land Office, July 7, 1892.

The land involved in this appeal is the NE. % of Sec. 17, T. 12 N,, R,
6 W., Kingfisher, Oklahoma, land district.

The record shows that Thomas Fitzgerald made homestead entry for
said traet April 30, 1889. On July 10, following, Mrs. Poisal, or ¢ Snake-
Woman,” filed an affidavit of contest, alleging that she had lived upon
said land and made it her home for over twelve years last past; that she
had improved the same and had not abandoned it; that Fitzgerald was
not a qualified entryman for the reason that he was in the Territory of
Oklahoma and on the lands embraced in the President’s proclamation
of March 23, 1889, and violated said proclamation and the act of March
2, 1889; that he has no improvements of his own on the land; that he
hag threatened and tried to expel contestant from the land and has
taken the crops planted by her. At the same time she filed her appli-
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cation to enter the land as a homestead under the act of July 4, 1884
(23 Stat., 96). A hearing was had before the local officers and the tes-
timony closed April 23, 1890. On August 13, following, the death of
Mrs. Poisal was suggested and her heirs substituted by order of the local
officers. On August 30, the attorneys for Fitzgerald filed a motion asking
for the dismissal of the contest because ¢ the death of the contestant
terminates the contest.” On November 13, 1890, the local officers over-
ruled said motion and at the same time decided that the homestead en-
try of Fitzgerald should be canceled and the land should be awarded
+0 the heirs of the plaintiff, to wit: Aunie Joseph and Mary Poisal.
Fitzgerald appealed, and you, by letter of Mareh 19, 1891, affirmed their
decision generally with the modification that the entry of Mrs. Poisal
be made of “record for the benefit of the heirs generally, who are de-
termined to be such according to the laws of Oklahoma. Fitzgerald
again appealed, assigning error substantially, that your decision is
against the law and the evidence.

A careful examination of the voluminous record in this case convinces
ne that you have fully stated the facts. The question of law raised by
the motion to dismiss on the ground of the death of the contestant,
was, in my opinion, properly disposed of by overruling it: While it is
true that the department has frequently held that the right to contest
conferred by the act of May 14, 1880, 21 Stats., 140, is a personal one and
can not be assigned, and abates with the death of the contestant, Mor-
gan ». Doyle, 3 L. D., 5; Hurd v. Smith 7 L. D., 491, yet generally the
rule has been applied where the contestant had no interest in the land
by settlement and improvement, and was complaining that the entry-
man had not complied with the law. Here the contestant had been in
the possession of the land, cultivating and improving it for a series of
years prior to the entry of Fitzgerald, and by virtue of her occupancy
and under the rulings of the department had an inchoate interest therein
which I believe it to be the duty of the government to proteet. It un-
questionably has a right so to do, for upon the death of a contestant the
government is a party to the proceeding and it may, on its own motion,
proceed with the case. Armstrong v. Taylor, 8 L. D., 598, To sustain
the motion would only add additional expense and burden to the parties
to the contest and not change their rights, hence I will not go through
the form of sustaining the motion where it will only prolong the burden
of litigation without resulting beneficially to either party.

Now as to the rights of the parties on the merits of this controversy,
there can be no question that Fitzgerald’s entry was irregularly allowed.

By the circular of May 31, 1887, approved and re-issued October 27,
1889 (6 L. D., 341), relative to lands occupied by Indian inhabitants,
the local officers were instructed as follows:

You are enjoined and commanded to strictly obey and follow the instructions of
the above cirenlar and to permit no entries upon landsin the possession, occupation,
and use of Indian inhabitants, or covered by their homes and improvements, and
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you will exercise every care and precaution to prevent the inadvertent allowance of
any such entries. It is presumed that you know or can ascertain the localities of
Indian possession and occupancy in your respective districts, and you will make it
your duty to do so, and will avail yourselves of all information furnished you by
officers of the Indian service.

It is also ordered in said circular:

‘When the fact of Indian occupancy is denied or doubtful the proper investigation
will be ordered prior to the allowance of adverse claims.

If these instructions had been observed, this entry would not have
been allowed. Having been made, under such circnmstances it should
not operate to the prejudice of Mrs. Poisal, or her heirs.

It was established on the trial that she was at her own request, lo-
cated on this land by the agent of the Arapahoes, of which tribe she
was & member, in 1872; that the government built her house, broke
and fenced some ground for her; that she lived there and cultivated
her garden until her death; that the claimant knew all these facts, and

. worked on the place for her son for thirteen months prior to April 22,
1889, It istrue the land was shown by the records of the local office
to be vacant, but this is accounted for by the fact that the agent, whose.
duty it was to notify her to appear at his office and have the proper
papers made out to secure her land failed to give Mrs. Poisal .this no-
tice, and she being in ignorance of the necessity for doing” anythiug
further in the premises, the land appeared to be vacant by the books
at the localoffice. But Fitzgerald knew the land was not vacant; knew
this Indian woman, ignorant of the English language, seventy-six years
old, decrepit and almost blind, lived there with her children, yet he
drove her off the land, appropriated her improvements and ber growing
crop, and even attempted to defy the military authorities when a file of
soldiers sought to place her back in her home., His conduct was wrong-
ful from the beginning and the department will not aid him therein.

Your judgment is affirmed.

RELINQUISHMENT-DEFECTIVE RECORD.
ANNA B. KRIDER.

The failure of the local officers to properly note of record their action on a relin-
quishment will not defeat or impair rights of another under a subsequent entry
of the land embraced within said relinquishment.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 8, 1892.

On the 5th of July, 1890, Miss Auna B. Krider made timber culture
entry for the SE 1 of Sec. 10, T. 11 N,, R. 55 W., Denver land district,
(now Sterling) Colorado.

On the 5th of February, 1891, you held said entry for cancellation for
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conflict with timber culture entry of William Huartson, made at the
same office, on the 11th of February, 1887, for the same tract. The
case i before the Department upon an appeal from your decision.

The facts seem to be that the year after Huartson made his entry, he
relinquished the same. His relinquishment was written upon the back
of the receiver’s receipt, and properly signed and duly acknowledged
by him. Tt was then delivered to Jacob Silver, who procured it for
Anna B. Krider, He delivered it to her brother, for her. He was well
acquainted with Huartson, and at the time he procured the relinquish-
ment of his timber culture entry for Miss Krider, he also purchased
from him ¢ all of his homestead traps and outfit, and the timber which
he had on his pre-emption for a house.” Huartson then left the coun-
try, and has not been back since, nor done anything whatever with
either his pre-emption or timber claim.

The relinquishment was in the possession of Silver for several months
before its delivery to Krider, and he frequently examined it as did also
his wife, and both swear positively to its existence, and to the fact that
it was exeented by Huartson in good faith, and freely and voluntarily.

In reference to the matter, Miss Krider makes oath ¢that I pur-
chased of William Huartson his relinquishment to the United States
government of all claims. and titles to the SEZ of Sec. 10, T. 11 N., R.
53 W., Logan Co., Colorado, the same being written on the back of re-
ceiver’s receipt No. 8257, signed by William Huartson and sworn to
before a notary public, and in the presence of witnesses. I presented
this relinquishment July 5, 1890 to the U. 8. land office at Denver,
Colorado, at the same time making application for the same tract. The
relinquishment was accepted, and my application granted.” In this
statement she is corroborated by her brother, Who was with her in the
land office when she filed the 1ehnq1ushment and made her entry.

Under date of March 27, 1891, the then register of the Denver land
office, informed the register and receiver at Sterling, that—

The records of our office fail to show that Hnartson’s entry was ever canceled,
although there would seem to be some reason for the allowance of Krider’s T. C.,
and probably if a relinquishment was filed it went with the T. C. papers of Kr uler
to the Department.

From all the facts and circumstances of the case, as presented by the
papers before me, I think there can be no doubt that Huartson exe-
cuted a relinquishment of his timber culture entry. I am also clearly
of the opinion that such relmgquishment was presented at the land office
in Denver on the 5th of July, 1890, by Miss Krider, together with her
application to make timber culture entry for the land mentioned in such
relinquishment. The allowance of her entry by the local officers, was
the result of her presentation of Huartson’s relinquishment in connec-
tion with her application.

That the local officers did not cancel the ently of Huartson, upon the
filing of his relinquishment, is & fact with which Miss Krider has noth-
ing to do. As well might it be said that an entryman must pay his
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money a second time, because the local officers, after receiving his
money and issuing to him their receipt, had failed to report his first
payment to the government. That this cannot be required, was settled
in the case of Andrew J. Preston (14 L. D., 200).

In the case of Yates v. Glafcke (10 L. D., 673), it was held that the
failure of the local officers to promptly cancel a desert entry, after due
rélinquishment thereof had been filed, will not prejudice the rights of a
subsequent applicant for the land involved therein.

A gstill later case is that of Roberts ». Gaston et al, (11 L. D., 592) in
which a party had secured the relinquishment of a prior entry. This
he filed, together with an application to make timber culture entry for
the sameland. Believing that his application to enter had been allowed,
he proceeded to comply with the timber culture law. Subsequently
another party instituted a contest against the original entry, and the
Department held—

A contest against an entry that appears of record through the failure of the local
officers to act upon the previous relinquishment thereof, must fail where the party
filing such relinquishment has thereafter proceeded in compliance with the timber-
culture law in the homest belief that his application to enter thereunder has been
allowed.

The fact that the cancellation of Huartson’s entry is not a matter of
record, in the local office and in your office, is'owing to the neglect of
the local officers and Miss Krider should not suffer therefor. She filed
the relinquishment with the local officers on the 5th of July, 1890, and
they acted upon it, by allowing her entry for the same land. Since
then she should not be responsible for its care or custody. Having -
filed the relinquishment, I do not think she should be obliged to clear
the records of the adverse claim “Dby contest or otherwise,” as you re-
quired her to do, within sixty days after notice of your decision of June
17, 1891,

The judgment appealed from is reversed, and the entry of Miss
Krider will be allowed to remain intact. You will cancel the entry of
Huartson, referring to this letter, and to the papers constituting the
record in this case, as your authority for so doing.

FINAL PROOF PROCEEDINGS~PROTESTANT—CONTESTANT.
" TRAVIS v. PERRY.

One who formally appears as a ‘‘ protestant”’ against final proof, and subsequently files ‘
with the testimony taken therein an affidavit of contest, is not entitled to plead
the status of a ‘““contestant” in the absence of any official action on said affi-
davit.

Secretary Noble to the Commissioner of the General Land Office, July 8,
1892.

By your letter of April 2, 1892, you transmitted the application of
James Travis, jr., asking that the record and proceedings in the case
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of James Travis, jr., . Frederick Perry, involving the homestead entry
of the latter for the SW. } of Sec. 24, T. 18 N., R. 1 E., Helena, Mon-
tana, be certified to the Department, under rules 83 and 84 of Rules of
Practice.

His application is based npon your decision of March 4, 1892, which
was adverse to him, and he was denied the right of appeal therefrom.
A copy of your decision is annexed to the application as an exhibit and
made a part of it. It is alleged in the application that you erred in
your decision as follows:

First. In holding that said Travis was merely a protestant, and is not entitled to
the right of appeal;

Second. In holdigg, in substance, that it is necessary for contestee in all cases to
have the thirty days notice allowed by the Rules of Practice;

Third. Insubstantially deciding that, in the absence of objection by contestee, it
is necessary for a formal order for a hearing to be issned from the local office;

Fourth. In deciding that claimant’s improvements are such as to fulfil the require-
ments of the homestead law;

Fifth. In deciding that claimant’s residence on this tract was continunous in a
legal sense;

Sixth, In not finding from the evidence, and so holding, that this entry was made
by Perry in the interest and for the benefit of his son-in-law George Travis.

The protest filed by Travis is not before me, the only means of know-
ing what it contained is the statement contained in the copy of your
decision wherein it is stated that when Perry offered his final proof
before the clerk of the court, Travis ¢ appeared and filed with the dis-
trict clerk a written statement, stating that he appeared to protest
against the allowance of Perry’s proof and for the purpose of eross-
examining Perry and his witnesses.”

The fact that Travisis & mere protestant, and not a contestant, is here
asserted by him evidently for the purpose of deriving the benefit of
such character, and it can not be denied without a breach of good faith;
in such cases the law enforces the rule of good morals as a rule of
policy, and precludes the party from repudiating his representations or
denying the truth of his statements.

Attached to the application, and marked as an exhibit, is what pur-
ports to be an affidavit of contest, dated April 14, 1890, charging “that
said tract is not settled upon and cultivated by said party as required
by law, but he is endeavoring to frandulently obtain title toit; that he
has not lived on it six months before final proof, and this the said con-
testant is ready to prove at such time as may be named by the register
and reeeiver for a hearing in said case.” It appears from the recitals
in your decision that there is nothing to show that this affidavit was
ever filed in the local office, but it is presumed that it was simply filed
with the testimony when taken. There is no claim that it was ever
presented to the commissioner taking the testimony or to the register
and receiver, or that they acted upon it, or ordered a hearing thereon.
Nor is it shown that the entryman had any notice or knowledge of its



DECISIONS RELATING TO THE PUBLIC LANDS. 25

existence at the time he concluded his final proof; the taking of which
seems to have been informally adjoined from the 9th to the 14th day of
April, 1890, on which latter date the entryman appeared with wit-
nesses in support of his entry and Travis with witnesses adverse to the
entry. A contest on this affidavit was never allowed or hearing ordered
by the local officers, nor by any competent authority. To hold, under
all of these circumstances, that the contestant acquired any right,
under the affidavit of contest, would be to ignore the rules of practice
and evidently result in hardship and injustice to the entryman. At any
rate this shows such an irregularity as can not in the interest of justice
be tolerated. The case of Emblen ». Weed (13 L. D., 722) is cited and
relied upon in support of the application. In that case Emblen filed
an affiddvit of contest against Weed’s entry and a hearing was ordered
and had thereon in the usual way. In the case at bar Travis simply
appeared and protested against the allowance of Perry’s proof; in that
case the action was against the entry, in this it was merely against the
proof; in that case Emblen charged a default upon the part of the
entryman, and furnished proof in support of it, and paid the costs of
taking his testimony; in this case Travis only protested against the
proof of Perry and did not pay the costs of taking any testimony in

relation to the final proof.
It is true that on the day his affidavit of contest is dated he appeared

with his witnesses in sapport of the default charged in said affidavit,
but under the circumstances said affidavit and testimony taken there-
under had no proper place in the record of the case, and they were
properly eliminated therefrom by your decision.

It is claimed by counsel for the applicant that Perry appeared to the
contest affidavit and by such appearance he waived the defect in re-
spect to the failure to serve notice of the contest. This might be so if
a hearing had been ordered on the affidavit of contest and a time set
for hearing and the party had voluntarily appeared and submitted his
testimony without objection. But in this case there was no contest
pending for him to appear to, for the filing of an affidavit of contest,
without action thereon by the proper authority, does not constitute a
pending contest.

From a careful examination of the application and showing made it
appears that substantial justice has been done in the disposition of the
case below. The applieation for certiorari is therefore denied.
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REPAYMENT—-FRAUDULENT ENTRY.
SAMUEL A. RARIDON.

Repayment will be denied where it appears that the entry was procured by false
testimony, and the ‘“convietion of the entryman before a jury on a charge of
perjury” is not required to give the Department jurisdiction to determine the
character of said testimony on application for repayment.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 8, 1892.

I have considered the appeal of Samuel A. Raridon from your de-
cision of August 25, 1891, rejecting his application for repayment of the
purchase money on his pre-emption cash entry No. 6681, for the SE. £
of Sec. 35, T, 115 N, R. 66 W., Huron, South Dakota.

Raridon filed his declaratory statement for said traect May 10, 1883,
alleging settlement thereon two days before the filing. He submitted
proof January b, 1884, and on the same day cash certificate No. 6681
was issued. '

On February 28, 1884, John W. Heltibridle filed his affidavit of con-
test, alleging that said entry had been fraudulently made.
 Hearing was had, and the register and receiver recommended that
the entry be canceled. This action was sustained by your decision,
June 17,1886, and on appeal this Department, on July 7, 1888, con-
curred therein, summing up the testimony as follows:

From the testimony it appeared that the claimant, about & month after his filing,
built a shanty of rough boards, eight by ten feet, in which he put no furnitare; that
he has five acres broken, but not cultivated; that the claimant did not visit the land
as often asonce a month; that during the summer of 1883 he lived in Redfield, some
twenty miles distant; where he was employed as a telegraph operator, and that the
parties named as witnesses for the claimant in the motion and affidavits for contin-
uance were not known in the localities where they were said to reside

) The allegations of contestant are in my opinion sustained by a fair preponderance of
the evidence.

It thus appears that the allegations of fraud, charged by contestant,
were after hearing duly sustained by the local office, and on appeal by
your office and this Department.

In his final proof,*he swore his residence was continuous, and upon
this and other statements in his final proof final certificate issued. His
statements, at least as to his alleged residence, were shown to be false
and upon that showing his entry adjudged fraudulent.

In the appeal the frandulent character of his proof is not denied, but
it is insisted that ¢ there must be a conviction on the charge by & jury
before the guilt of the party is established,” and error is alleged in re-
jecting his claim for repayment, because “no charge has been brought
against the claimant, nor has he been convicted of such crime.”

It is sufficient to say that this Department has no jurisdiction in
criminal eases, although its findings on a question of fact may become



DECISIONS RELATING TO THE PUBLIC LANDS. 27

the basis for an information involving the erime of perjury and punish-
abie on conviction under section 5392 of the Revised Statutes. But the
Department is specially charged with the administration of the public
land laws, and each applicant thereunder is required to comply with
the provisions of those laws, in good faith, before he gets title to the
land applied for.

On a charge of fraud, and competent proof thereunder of false swear-
ing in relation to a material question affecting the good faith of the
claimant, the entry must be canceled. In such case, a judgment of can-
cellation necessarily earries with it a finding of perjury—a finding that
the entry was allowed upon false testimony; and *“a conviction by a
jury” is not necessary to a final departmental determination of that
fact. ,

The tribunal making such a judgment haslikewise the jurisdiction to
pass upon an application for repayment of the purchase price of the
land, and when the entry was obtained through fraud repayment will
be refused. C. A. Linstrom, 2 L. D., 685; Jens Stohl, Id., 686; Joseph
Walsh, 5 L. D., 319; Gerard B. Allen, 8 L. D., 140,

The judgment appealed from is accordingly affirmed.

]

HOMESTEAD CONTEST-NOTICE-DECEASED ENTRYMAN.

HANSCOM ». SINES ET AL.

.

A pending contest precludes action on the subsequent application of another to pro-
ceed against the entry in question.

An application to enter can not be legally allowed for land embraced within the ex-
isting entry of another.

A contest may be properly allowed against a homestead entry, though the statutory
period for submission of proof under said entry may have expired.

The heirs of a deceased entryman are necessary parties to a contest against his
entry, and should be duly served with notice,

The expired entry of a deceased homesteader can not be successfully contested for
abandonment, or non-compliance with law, if it appears that the entryman in
hig life earned a patent to the land in question.

Secretary Noble to the Commissioner of the General Land Office, July 9,
1892.

I have considered the case of Viola G. Hanscom ». The Heirs of
George W. Sines, entryman, Herman A. Fisher, second contestant, and
James T. Lentzy, intervenor, on appeal by said heirs and said Fisher
from your decision, dated October 22, 1891, holding intact the home-
stead entry No. 4233 of lots 5, 6, and the E. § of 8. W.  of section 29,

- T. 29 N, R. 5 1., made April 13, 1882, by said Sines, at the Olympia
land office in Washington Territory, now the State of Washington
and allowing the heirs, in case said decision becomes final, to make
final proof in support of their claim to said land.
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The record shows that said Sines on November 6, 1879, filed in said
local office his pre-emption declaratory statement for said land, alleging
settlement thereon September 1, same year.

On April 13, 1882, Sines made his said homestead entry and in his
homestead affidavit made before the clerk of the court, declared that
his ¢ settlement was commenced April 8, 1882.”

On February 10, 1887, without having made final proof, Sines died.
On June 1, 1888, said Hanscom initiated a contest against said entry,
alleging that the entryman had wholly abandoned said tract, that he
died on or about IFebruary 10, 1887, without heirs residing in said ter-
ritory; that the heirs of said Sines had not, since his death, complied
with the requirements of law as to improvement and cultivation of said
land and that the entryman did not duly cultivate and improve the
same in his life-time. A hearing was accordingly had on December
28, 1888, and the local officers, upon the ex parte testimony submitted
by the contestant, recommended said entry for cancellation.

On September 18, 1890, you remanded said case for a new hearing
because no sufficient showing was made by the contestant upon which
service by publication was made, which decision, youn re-affirmed on
November 15, following.

On December 20, 1890, notice was issued directed to ¢ the heirs and
legal representatives of Geo. W, Sines, deceased,” alleging abandon-
ment and publication of the same was duly made, fixing the hearing at
March 18, 1891, and a copy thereof mailed to George Sines, one of the
heirs of said deceased entrymadn, at, Edge Hill, Pennsylvania. On Feb-
ruary 14, 1891, Herman A. Fisher presented his affidavit of contest
against said entry, which was filed subject to the prior contest of Hans-
com. On the day fixed for the hearing, the contestant appeared and
moved for a continuance in order to perfect service upon other heirs
whose whereabouts she had learned within the last few days.

Upon the same day said Fisher filed a motion to dismiss Hanscom’s
contest for want of sufficient service and that his contest be substituted
therefor. The local office overruled the motion of said Hanscom for a
continuance and also said motion of Fisher. Thereupon, the hearing
proceeded and the contestant submitted her evidence. On June 18,
1891, one James T. Lentzy filed his homestead application for said
tract alleging settlement thereon March 19, 1891, and the same being
rejected, an appeal was taken therefrom on July 17, 1891. On July
22, 1891, prior to any decision of the local officers upon the evidence
taken in the Hanscom contest, counsel for the heirs of said Sines en-
tered their appearance and filed a motion that the proceedings of said
contest be stayed, which was denied by the local officers, who on July
24, same year, rendered their decision that said entry should be can-
celed and the preference right of entry awarded to the contestant. A
motion was made by counsel for said heirs to re-open the case which
was refused by the local officers and an appeal from the decision of the
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local office was duly taken by counsel for the heirs of Sines. It fur-
ther appears that said Fisher and Lentzy each appealed from the
several rulings of the local office adverse to them but the appeal of
Lentzy was not duly forwarded by the local office. On October 22,
1891, you considered the appeals of the said heirs of Sines and said
Fisher, and after reciting the history of the case substantially as afore-
said, dismissed the appeal of said Fisher upon the ground that he
is & stranger to the record and must wait until there is a final dis-
position of the Hanscom contest. You also dismissed the appeal of
the heirs from the action of the local officers rejecting their offer to
make final proof on account of the pending contest of Hanscom. You
also found that the notice of publication was duly made on the heirs,
who were all non-residents, and notice to Charlie Sines, the only one
known to the contestant, was received by him more than thirty days
prior to the day set for the hearing; that as to the heirs unknown to
the contestant it was not possible for her to give notice by registered
letter, and she was guilty of no laches by not attempting to give notice
to them; that the objection to the affidavit of contest was not well
taken, because it alleged that the entryman did not, in his life time,
comply with the law, and the heirs had not done so since his death.
But you reversed the decision of the local officers, upon the ground
that the non-resident unknown heirs were entitled to a reasonable time
within which to come in and be heard as to the charges alleged against
them or the deceased entryman; you also held that said entry shounld
not be contested upon any charge as to the failure of the heirs to cul-
tivate and improve said land, since it appears that said entryman filed
for said land under the pre-emption law, alleging settlement September
1, 1879, also made said homestead entry on April 13, 1882, and in Feb-
ruary 1887, wasremoved from his cabin on said land to the hospital where
he died; that if the entryman had in his life-time complied with the
law and was entitled to make final proof, at the date of his death, the
heirs should not be charged with laches as to cultivation and improve-
ment of the land subsequently to the entryman’s death. You further
held that as the only charge that could be considered at said hearing,
was the failure of the entryman to comply with the law, as to residence,
cultivation and improvement, and the contestant failed to submit any
testimony tending to show the truth of that allegation, the contest must
be dismissed and if your decision should become final the heirs would
be allowed to submit final proof.

From your said decision both Hanscom and Fisher appealed and
Lentzy has also asked to be allowed to intervene and be allowed to
enter said land under his said homestead application.

In Hanscom’s appeal it is urged among other things, that you erred
in finding that the heirs of said Sines have exercised due diligence in
entering their appearance, and setting up a meritorious defence; that
it was wrong to consider the fact that said entryman made a pre-
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emption filing for said land, and at the time of his decease, had earned
his patent; that it was error to hold that contestant had not proven
each and every allegation in her contest affidavit. In his appeal Fisher
alleges error in your holding that there was no laches on the part of
said Hanscom in perfecting service upon the heirs of said Sines, and
in affirming the action of the local officers denying his motion to dis-
miss Hanscom’s said contest, and to substitute his contest in leu
thereof. -

Lentzy insists that your decision was erroneous in passing upon the
rights of parties in the absence of his appeal from the decision of the
local office rejecting his said homestead application for said land; that
as said entry of Sines had expired by limitation, the land covered
thereby was vacant public land at the date of Lentzy’s application
and subject thereto.

It is quite evident that neither Lentzy’s nor Fisher’s appeals can be
sustained. Hanscow's contest was first in time and the local officers
rightly ruled that Fisher’s contest must be postponed until the final
disposition of Hanscom’s prior contest. Schneider ». Bradley (1 L. D,
132) Wheelan v. Taylor (2 L. D., 295) Ferrier v. Wilcox et al. (4 L. D.,
470); Hoodev. Sando et al. (5 L. D., 435) Wade v. Sweeney (6 L. D., 234)
Smith ». Brown et al (7 L. D, 423) Conly ». Price (9 L. D., 491) Capelli
», Walsh (12 L. D., 334).

Sine¢’ entry, until duly canceled segregated said land, and there was
no error in rejecting Lentzy’s said application to homestead said tract.
‘Witherspoon ». Duncan (4 Wall,, 210-219) Hastings and Dakota Rail-
road Company v. Whitney (132 U. 8., 357) Sturr ». Beck (133 U. 8,,
541-548) Swims v. Ward (13 L. D., 686) James A. Forward (8 L. D., 528)
Allen . Curtius (7 L. D., 444). Schrotberger v. Arnold (6 L. D., 425) Mil.

- ton Townsite ». Gann, (4 1. D,, 584). Whitney v. Maxwell (2 L. D., 98)
Attorney-General MacVeigh’s Opinton (2 L. D., 30).

Solong asthe homestead entry remains of record, it is subject to con-
test even though the time for making final proofhasexpired. Kincaid
v. Jefferson (3 L. D.,136). Greer v. Brown (5 L. D., 229). Rathbun ».
Warren (10 L. D., 111-113). Mathews v. Barbaronie (12 L. D., 285).

It is expressly well settled that the heirs of a deceased entryman are
necessary parties and should be duly served with notice of the contest.
Dixon . Bell (12 1. D., 510) Driscoll ». Johnson (11 L. D., 604).

The record shows that said contestant moved the local officers to
grant a continuance in order that some of the heirs whose names were
then known to her could be duly served with notice and made parties
to the contest. This motion, in my judgment, should have been allowed.
If it be true that Sines in his lifetime had earned a patent for said
land, then the entry could not be successfully contested. It is true
that in his homestead affidavit, Sines states that his settlement com-
menced April 8, 1882, but that fact would not estop him, upon applica-
tion to make final proof, from showing that he had, in fact, lived on
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said land prior thereto and claimed the same under the settlement laws
of the United States.

But the pre-emption declaratory statement is not conclusive as to
settlement and residence upon said tract as required by law, and the
question of fact should be determined at a hearing between the par.
ties.

The case is accordingly remanded with directions that you order a
further hearing between Hanscom and said heirs to determine whether
said Sines had failed to comply with the requirements of law as to set-
tlement and residence in good faith prior to his death for a sufficient
time to entitle him to a patent, and each party will be allowed to sub-
mit any competent evidence tending to show their interest in the prem-
ises. Fisher’s contest affidavit will. remain in the local office to await
the resolt of said hearing, and the homestead application of Lentzy
will stand rejected. '

DECLARATORY STATEMENT—-DEFECTIVE RECORD.
SEBREY v, AUGUSTINE.

The doctrine of res judicaia is not applicable to a decision rendered mpon an incom-
plete record.

The failure of the local officers to properly endorse and record a declaratory state-
ment will not defeat the rights of the pre-emptor, nor preclude. the subsequent
correction of the record in accordance with the facts.

Secretary Noble to the Commissioner of the General Land. Office, July
9, 1892,

I have considered the appeal of Frank Sebrey from your decision of
July 21, 1891, holding his rights subordinate to those of Jose M. Au-
gustine to lots 1 and 2 and the E. § of the NW. %, Sec. 31, T. 1 8, R.
2 W., M. D. M., situated in the San Francisco land district, California.

On July 27, 1883, Jose M. Augustine presented his pre-emption de-
claratory statement for the land, and tendered the proper fees for filing
the same, alleging settlement in October, 1878, Said statement was
refused by the local officers, on the ground that the land was reserved
for the Western (now Central) Pacific Railroad Company.

Said tract is within the place limits of the grant to said company
under the act of July 1, 1862 (12 Stat., 489), as enlarged by the act of
July 2, 1864 (13 Stat., 534).

On August 2, 1883, an appeal from the decision of the local officers
rejecting said declaratory statement was filed by the attorney of Au-
gustine. Neither said statement nor said appeal was transmitted by
the local officers to your office, at that time, through some oversight on
their part, and said attorney afterwards died. Said statement of Au-
gustine was endorsed as filed by the register on January 21, 1884,
“aunc pro tunc” as of July 27, 1883,

Augustine was foreignborn, and declared his intention to become a
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citizen September 2, 1878, and took out his final papers February 20,
1884, He was but little acquainted with the English language and
could neither read nor write, but signed by mark to all papers.

The township plat of survey of the tract was filed in the local office
on July 30, 1878.

Augustine bought the improvements on the land and the possessory
right thereto of Raimundo Caetano, his brother-in-law, in 1877, and
then took possession of the land, but did not receive a deed therefor
until July 30, 1883.

Caetano bought the improvements on said land and the possessory
right to the same of Josephus M. Shuey, on November 8, 1865, as ap-
pears by the deed of Shuey to Manuel Hendricks and said Caetano.
Hendricks sold out his interest therein to Caefano after about two
years. Said Shuey bought the improvements thereon and the posses-
sory right thereto of John Abbot in October, 1859,

The land had been in the continwous possession and occupancy of
these several claimants, each of whom had a family that lived upon
said quarter-section.

On July 31, 1878, Caetano offered to file his declaratory statement on
said land, alleging settlement in November, 1865, but it was rejected
by the local officers.

In July, 1883, the boundary lines of the ¢ Moraga grant” were defi-
nitely run out and marked on the ground, and were found to extend
into said lot one and to include the dwelling house of Augustine, a
short distance within said exterior boundaries. The surveyor of said
grant informed Augustine of this fact, and told him where he might
locate a house on the public land, outside of said grant, on said lot one,
On July 27, 1883, Augustine moved a cabin upon the site indicated by
the surveyor, and had the assistance of Frank Sebrey and others in so
doing. Augustine then moved with his wife and two children into said
cabin and lived there continuously thereafter ashis home. On the day
he moved, he tendered his statement at the local office, as above recited.

On July 30, 1883, Caetano formally relinquished all claim to said
land.

Thereafter, on December 29, 1883, the said Frank Sebrey filed his
declaratory statement (No. 17,914) on said land, alleging settlement on
June 14, 1878.

On January 12, 1884, Augustine filed a second declaratory statement
(No. 17,993) on said land, alleging settlement in October, 1878.

On February 25, 1884, Augustine applied for notice of his intention
to make final proof on April 14, 1884, at the local office, in support of
his filing. :

Notice was issued to Sebrey, Caetano, and said railroad company to
appear on April 14, 1884, to contest Augustine’s claim. The parties
(except Caetano) appeared and testimony was submitted. On Decem-
ber 4, 1884, the local officers awarded the land to the railroad company.
Both Sebrey and Augustine appealed.
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By letter of May 8, 1885, the register transmitted the motion of
Awugustine for a new trial, on the ground of newly discovered evidence,

By your letter of December 10, 1885, a new trial was ordered to de-
termine the rights of said railroad company, on the allegations made
by Augustine.

The new trial began on March 9, 1886, and on February 14, 1887, the
local officers decided that said land did not pass to said railroad com-
pany. On appeal, by your letter of May 9, 1889, you sustained the
decision of the local officers., On appeal by said company, your decis-
ion was affirmed by the departmental decision of December 18, 1890
(unreported). In that decision it was held that:

The evidence seems to show a clear claim to the land in Augustine, but, as Sebrey
did not participate at the hearing, which was ordered solely to determine the rights
of the railroad under its grant, the rights of the adverse claimants will not be con-
gidered herein. .

By letter of January 10, 1891, you decided that said case was closed
as to said railroad company, and the local officers were advised that
the rights of Sebrey and Augustine would then be adjudicated.

By your letter of April 20, 1891, you hold that:

Augustine was the first to make actual settlement, to wit: July 27, 1883, but he
made no filing, pursuant to such settlement, till January 12, 1884, nearly six months
thereafter. He must, therefore, be charged with slumbering on his rights and
allowing Sebrey, a subsequent, actual settler (in September, 1883,) to cut him off by
following up that settlement by his filing on December 29, of the same year, and
thus giving notice to the world of his intention to purchase that tract under the pre-
emption law, . .. .. Augustine’s declaratory statement for said tract is therefore
held subject to Sebrey’s. Sebrey has the right to make final pre-emption proof
within the statutory period from the date of actual settlement, exclusive of the
period of litigation, viz: February 25, 1884, to date of notice hereof.

This decision was made upon an incomplete record, inasmuch as
Augustine’s first declaratory statement and appeal had not then beén
transmitted to your office.

The receiver, by letter of May 7, 1891, transmitted certified copies of
said first declaratory statement and appeal, on file in the loeal office,
with a petition of Augustine’s attorney for a reconsideration of the
case upon the record as thus completed.

By your letter of July 21, 1891, you held that:

The ruling per letter ‘“I” of April 20, 1891, in favor of Sebrey is hereby modified,
so that whatever rights said Sebrey may possess shall be deemed and held subordi-
nate to those of Augustine to the land in controversy. You will allow Mr. Augustine
to give new and proper notice of intention to make final proof, and should no valid
objection interpose on or before the day fixed in said notice, the proof already sub-
mitted will be accepted.

On appeal to this Department, Sebrey alleges:

(1) That you erred in granting a rehearing of your decision of April
20, 1891, because the grounds set forth in the motion for review of said
decision are not sufficient in law to futhorize the granting of such re-
view. (2) And upon the further ground that the register had no legal
power, jurisdiction or authority to file the said paper writing, dated

1641—vorL. 15——3
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July 27, 1883, on the 21st day of January, 1884, “nune pro tunc,” as of
July 27, 1883,

The said motion for review sets forth the facts relative to the offering
and filing of said first declaratory statement and the appeal from the
rejection thereof, and alleges, inter alia, that:

The failure of the register to properly notice in his ‘‘ Register of Declaratory
Statements,” in connection with the date January 21, 1884, that it was to date
back to July 27, 1833, is no fault of Augustine, and can not militate with his rights
as the first settler, when he immediately and diligently followed the rules of the
Department in prosecuting his claim. Nor do we understand why the register and
receiver should have refused to file the declaratory statement of Augustine, when it

was first offered, and aceepted Sebrey’s declaratory statement on December 29, 1883,
when the same objection still existed that was urged against Augustine.

The motion fully sets forth the facts, and shows that your former de-
cision was rendered upon an incomplete record. It follows that said
decision of April 20, 1891, was not res judicata as the record was incom-
plete, and not binding upon Augustine, because based upon a partial
presentment of the documentary evidence in his favor. Maggie Laird,
13 L. D., 502,

The record as now complete shows that Augustine actually moved
upon the land July 27, 1883, and tendered his statement therefor the
same day, which shows that he did not slumber upon his rights, while
Sebrey did not actually claim settlement upon the land till September
following, and filed his statement December 29, 1883. So that Augus-
tine was the first settler and the first to give notice of his intention to
pre-empt the land. As Sebrey helped Augustine move his house upon
the land on July 27, 1883, he undoubtedly had notice that Augustine
did so with the intention of making it his home as a settler.

These are substantial facts, which should not be sacrificed to mere
technicalities. 'When the omission in the record was supplied, the
amended record beecame the only subsisting record for consideration.
(Hilliard on New Trials, 641, note). The Commissioner had full power
and jurisdiction to consider the amended record. (Gates ». Scott, 13
L. D., 383, 385.)

It is contended in the second place that the local officers, having
omitted to file Augustine’s statement on July 27, 1883, when it was pre-
sented, had no power to file it on January 21, 1884, “nunc pro tunc,” as
of the actual date. The endorsement upon the statement of the date
when it was filed was a ministerial, not a judicial act. The failure of
the local officers to properly endorse the statement when first presented.
and to make the proper entry upon the records, could not jeopardize
the rights of Augustine. Edward R. Chase (1 L. D., 81). And they
had the power to correct their error afterwards in accordance with the
truth. When substantial justice has been done by a decision in a case,
- it will not be reversed on appeal for ministerial acts, though they may
have been informal or defective. (Iilliard on New Trials, 720.)

Your judgment is affirmed.
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RAILROAD GRANT—-DETERMINATION OF LIMITS.
G1BSON ». NorRTHERN PAcrric R. R. Co.

In the construction of a diagram showing the limits of a railroad grant some tracts
are necessarilly included therein that are more than the designated distance
from the line of road, if the measurement is made to-a peoint directly opposite
such tract, but are within said distance from some other point on said line.

Secretary Noble to the Commissioner of the General Land Office, July 9,
1892.

Your decision of April 16, 1891, rejecting the application ot Homer
Gibson to make homestead entry for the NW. 1 of Sec. 27, T, 18 N,, R.
9 W., Olympia, Washington, is here on appeal of said Gibson.

His application was made January 5, 1836, and the land (which is
within the indemnity limits of the Northern Pacific Railroad) was
gelected by the company May 12, 1885,

You correctly held that the selection of the company reserved the
land from entry or other disposition. See Darland ». Northern Pacific
R. R. Co., 12 L. D., 195, '

It is averred by counsel that the tract in question is more than fifty
miles from the line of the road, and, hence, not within the limits of the
grant.

Your decision reports the tract to be within the limits of said grant,
which, upon inquiry, I learn is eorrect, according to the diagram on file
and in use in your office in the adjustment of the grant.

The manner of the preparation of diagrams is fully set forth in de-

partmental decision in the ease of Scott ». Kansas Pacific Railway
Company, 5 Li. D., 468, being as follows:
- The lateral limits of & grant are determined by drawing lines on each side of the
route of the road through a series of points, at the precise disiance therefrom of the
width of the grant, on tangential lines to arcs having a radius equal to the width of
the grant on each side of the route. (Syllabus.)

In this way, on the bend in the road, many tracts may be included

within the limits, which, measured to the line of the road directly oppo-
site the tract, wonld be more than the required distance, yet such tracts
are within the required distance from some other point on the line of
road. ‘
_ There is nothing in the appeal to lead me to suppose that these limits,
established many years ago, are not in accordance with the theory above
deseribed, which has long governed your office in the adjustment of the
limits of railroad grants, nor does it show that any error was made in
properly laying down such limits.

I therefore affirm your decision holding that the land is not subject
to Gibson’s application, and herewith return the papers in the case.
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RAILROAD GRANT—-CONFLICTING PRE-EMPTION CLAIM.
NorTHERN PAcCIFIC R. R, Co. v. SMALLEY.

Land embraced within a pre-emption claim at the date of the grant to this company
is excepted therefrom, though such claim is abandoned at the date of definite

) location of the road.

The decision of the United States Supreme Court in the case of Bardon v. The North-
ern Pacifiec R. R. Co., 145 U. 8., 535, cited and followed.

Acting Secretary Chandler to the Commissioner of the General Land
Office, July 11, 1892.

I have considered the case of the Northern Pacific Railway Company
v. James A, Smalley, involving Lots 6, 7, and 8, Sec. 1, T.9 N,, R. 9
W., Vancouver land district, Washington, on appeal by the company
from your decision of Oectober 1, 1886, holding the tract to have been
excepted from the grant. )

The land in question is opposite that portion of the road extending
from Portland, Oregon, to Tacoma, Washington, the grant to aid in
the construction of which was made by the joint resolution of May 31,
1870 (16 Stat., 378). Northern Pacific Railroad Company ». McRae, 6
L. D., 400. It is within the primary, or granted, limits, as shown by
the map of general route filed August 13, 1870, and map of definite
location filed September 13, 1873,

On September 14, 1869, one Matthew Lamley filed pre-emption de-
claratory statement No. 395 for this land, alleging settlement thereon
September 6, 1869, which is still of record uncanceled.

Upon an application by Smalley to make homestead entry of this
land, presented August 20, 1884, alleging settlement in 1876, a hearing
was ordered, at which it was shown that Lamley settled, as alleged,
viz., September 6, 1869, and that he continued to reside thereon until
September 28, 1870, when he abandoned the tract.

In the case of Bardon ». Northern Pacific Railroad Conpany (145 U,
8., 535), it was held that lands, which, at the date of the grant to the
Northern Pacific Railroad Company, were segregated from the public
lands within the limits of said grant by reason of a prior pre-emption
claim to it, did not, upon the cancellation of such elaim, although prior
to the definite location of the road, pass to the company, but remained
to the United States, subject to disposition as other lands.

At the date of the passage of the resolution of May 31, 1870, making
the grant for the road in this vicinity, the tract in question was em-
braced in the pre-emption claim of Lamley, under which he was oceu-
pying and improving the land, and it was therefore excepted from the
grant made by said resolution, although such claim had been aban-
doned at the date of the definite location of the road.

Your decision is therefore affirmed.,
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HOMESTEAD ENTRY~-MINERAL LANDS—RES JUDICATA.
REA ET AL. ». STEPHENSON.

In the absence of appeal, the finding of the local office as to the character of land is
final as between the parties litigant.

The conditions existing at the date of final entry, determine whether land should be
excluded from homestead entry on account of its alleged mineral character.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 12, 1898.

On April 12, 1883, Daniel D. Stephenson made homestead entry No.
2308 of the N. { of N. W, 4 Sec. 14, and E. § of 8. W..1 Sec. 11, T. 9 8.
R. 39 E., W. M., at La Grande, Oregon.

On April 17, 1889, the register published the nsual notice that Ste-
phenson would malke final proof in support of his elaim before the county
clerk of Baker county, Oregon, on June 6, 1889, On the day set for
taking the final proof, the contestants or their grantors filed their pro-
test, alleging in substance that the land in dispute is more valuable for
mining than for agricultural purposes, and asked for a hearing. Said
‘protest was forwarded with said final proof to the local office.

On July 13, 1889, a hearing was ordered to be held at the local office
on September 10, 1889, to determine the character of said land. The
parties appeared and testimony was submitted. On September 28, 1839,
the local officers rendered their joint decision ¢ that the tract is not
mineral land, or that mineral does not exist in paying quantities
therein.” The parties were duly notified of said decision and of the -
right of appeal, but no appeal was taken.

On June 11, 1890, you advised the local officers, that upon a careful
examination of the testimony their said decision was affirmed and the
case closed under Rule 48 of the Rules of Practice. Final certificate
and receipt were issned Stephenson for the land on July 7, 1890. On
January 18, 1891, James M. Rea and others, as owners of the Bonanza
Queen Placer Mining Claim, filed their petition, at the local office, alleg-
ing their ownership and possession of said mining claim, embracing
lands partly in eonflict with those embraced in said entry, and that said
mining ground is of great value for placer mining purposes, and con- ‘
tains large and extensive strata of gravel deposit, containing placer
gold, and of no value for agricultural purposes. That they and their
grantors, at the time said entry was made, were preparing to open the
said mine for mining purposes by conducting water upon the same, and
that having brought water thereon, in the years 1890, and 1891, they
took therefrom large amounts of placer gold. Wherefore they peti-
tioned you to order that a hearing be had, and that they be permitted
to contest the right of said Stephenson to a patent to said land under
and by virtue of said entry. This petition was duly sworn to, and cor-
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roborated by the affidavits of others, and was forwarded to you by the:
register’s letter of July 20, 1891.

By your letter of September 12, 1891, you denied the petltlon on the
following ground.

As it appears that Rea et al. have had ample opportunity to substantiate their
charge, and utterly failed at the hearing to establish the mineral character of the
land in controversy, I do not think that they should now be permltted to urge the
same objection to this entry..

An appeal now brings the case before me.

The first error specified in the assignment of errors is as follows:

In holding that the question of the right of these contestants in and to said lands
bad been adjudicated.

The mineral character of this same land was directly put in issue be-
tween the same parties in the contest before the local officers already
recited, and was adjudicated by them,and no appeal was taken. These
contestants or their grantors had no right to the land if it was not min-
eral. The decision that it was not mineral was an adjudication that
they had no right to the land. That question then became res judicata.

The petition alleges, however, that since said final entry was allowed
the contestants have proved by mining operations that the land does
produce mineral in paying quantities. But it was held in Deffeback v.
Hawke (115 U, 8. 392, 405) that—

The certificate of purchase which was given to him (the entryman) upon the
entry, was, so far as the acquisition of title by any other party was concerned, equiv-
alent to a patent. It was not until the 28th of July, following that the probate judge
entered the townsite. The land had then ceased to be the subjectof sale by the gov-
ernment. It was no longer its property; it held the legal title only in trust for the
holder of the certificate. Witherspoonv. Duncan, 4 Wall., 210, 218, When thepatent
was subsequently issued, it related back to theinception of theright of the patentee.

The same doctrine was applied in the case of the Colorado Coal Co.,
». United States (123 U. 8., 307, 328), in which the following language
is used: '

A change in the conditions occurring subsequently to the sale, whereby new ‘dis-
coveries are made or by means whereof it may become profitable to work the veins
as mines, cannot affect the title as it passed at the time of the sale. The question
must be determined according to the facts in existence at the time of the sale.

These principles are applicable to the present case. The homestead
law provides (Sec. 2302, Rev. Stat.) as follows:

Nor shall any mineral lands be liable to entry and settlemert under its provisions.

In the case of James K. Jacks et al., (7 L. D., 570) where there was a
homestead entry, it was held that ¢ the subsequent discovery of coal,
on a small portion of the land, after the final entry, cannot affect the
right of the purchaser, who had completed his entry.”

See also Harnish ». Wallace (13 L. D., 108).

From these authorities it is evident that the question of the charac-
ter of the land must be determined, in the case of a homestead entry,
as of the date when the final entry is made, and under the conditiong
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then existing. Judged by this rule the land in dispute has been form-
ally determined not to be mineral land, and diseoveries made since the
entry ought not to be allowed to affect that judgment.

This disposes of the case and makes it unnecessary to consider the
other questions raised upon the record.

Your judgment is affirmed.

SECOND TIMBER CULTURE ENTRY-REPEALING ACT.

JAMES C. FOSTER.

A second timber enlture entry may be made where the first, through defective surveys,
includes land not intended to be taken and is, for that reason, relinguished.

An application to make a second timber culture entry, pending at the repeal of the
- timber culture law, is protected by the terms of the repealing act, though such
application may require amendment before favorable action can be taken thereon,

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 12, 1892

I have considered the appeal of James C. IFoster, from your decision
of May 19, 1891, rejecting his application to amend timber culture en-
try, to cover 5.3 of the N. E. 4 and E. § of the N. W. 1 section 19, T. 22
N, BR. 44 W, Alliance, Nebraska land district.

The history of this case is peculiar. As shown by the records of
your office, on June 28, 1888, he filed a declaratory statement for lot 1

being N. E.} of N, E.1) of section No. 1 T. 23, R. 46 W., and for the S,
E. 1 of the N. W. 1 and lots 3 and 4 (being N. § N. W. ) of section 6
T.23 R. 45 W., of said land district, and on January 12, 1889, he
amended this filing by relinquishing the N. E. % of N, E. % of section 1

T. 23 R. 46 and filing for the N, W. 1 of N. E. J- of SP(‘tIOIl 6, T. 23 R.
45 W.

Afterward, on February 16, 1839, he made a timber culture entry for
lots 1, 2, 3, 4, of section 1 T. 23 N, R. 46 W., (These lots are simply the
N. 3 of N.E. 1 and N. 4 N. W. 1 of the section, they are full quarter
quarter sections and were not surveyed or numbered as lots).

On January 14, 1891, the claimant made an affidavit, and on March
18, following, he supplemented this by a detailed statement of the case,
He avers that he procured a surveyor, Sweeny, to make a survey for
him so that he could get the proper description for his declaratory
statement filing, and made it according to this survey. He says:

The land affiant selected for said filing was a small fertile valley surrounded by
worthless sand hills and ““ blowouts” and affiant chose his claim to conform as nearly
as possible to the said valley. '

That shortly after his declaratory statement filing Surveyor Merrill
ran the lines of the survey and a mistake was discovered in the Sweeny
survey so his filing appeared to be too far west; then he amended by
relinquishing the western ¢ forty ” of his filing and taking a forty on
the east of his main tract. About a month after he had secured this
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amended entry, Merrill made another survey starting at another corner,
and discovered that not only was Sweeny’s survey wrong but his own
former survey was also erroneous and that affiant’s claim was about a
mile west of the land covered by his filing. He was immediately ap-
prised of this fact, and consulted his attorney, who was fearful that an-
other amended entry would not be allowed on his declaratory state-
ment. This last survey showed that the valley he was trying to acquire
title to and was improving as a pre-emption claim was very nearly the
N. 1 N. E.} and N. $ N. W. £ of section 1 of T.23 N, R. 46 W, so under
the advice of his attorney, and having never exercised his right to
make timber culture entry, he filed on the four tracts described as lots
1, 2,3, 4, of said section No. 1. After he had thus made timber culture
entry for the land he was living on, and supposing his pre-emption
claim was on the sand hills and that he was not on it, a surveyor by the
name of Hoskins was employed to retrace the government surveys and
beginning on the east he retraced the surveys all over, to the accept-
ance of the county surveyor and it was demonstrated by this survey
that Foster’s pre-emption filing was not as erroneous as supposed, but
that it covered a large portion of the valley, and the portion not cov-
ered was mostly in sections 36 and not subject to entry. Thereupon find-
ing that his timber culture entry, which he supposed was in the valley
was on the sand hills and in section 16, and that his declaratory state-
ment covered the lands he was settled upon he made proof and cash
entry No. 1381 upon his pre-emption declaratory statement, and he
asked in said affidavit to have the timber culture entry amended and
that he be allowed to enter the S. 4 N. E. 1 and E. 3 N. W. % section
19, T. 22 R. 44 W,, 6th P. M., Nebraska.

'l‘he first afﬁdawt filed by Foster was deemed incomplete and indefi-
nite and was hold insufficient, whereupon the supplementary or amended
affidavit was filed, and the local officers reconsidered the case and ree-
ommended the allowance of the entry. You rejected it because the first
application was incomplete, and the act of March 3, 1891, repealing
timber culture laws, having been passed before the application to amend
was made, that he having no acerued right prior to March 3, 1891, could
acquire none.

This application is not in effect an application to amend but an appli-
cation to make second entry. It is somewhat similar to the case of
Clement Spracklen (10 L., D. 9) but in the latter case the land entered
was covered by a prior bona fide pre-emption claim, which, it appears
should have been but was not shown by the records.

On an application to amend the entry, the homestead was canceled,
without prejudice, and he was allowed to enter other land in lieu thereof.
In the case at bar, the entryman was deceived by erroneous surveys,
and while he thought his timber culture entry was for a part of a fertile
valley it proves to be upon a worthless sand hill, and the land he thought
he was entering, the fertile land, was in fact covered by his pre-emption
claim.
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‘Were it not for the repeal of timber culture laws there would be little
or no question that the manifest good faith of Foster and his diligence
would entitle him to have the timber culture entry canceled without
prejudiee to his right to make a second entry.

Had he however, initiated such proceedings as would entitle him to
complete an entry after March 3, 18917

First he has a timber culture entry (on worthless land) but it covers
one hundred and sixty acres. He applied to amend or rather to sur-
render this entry and have it canceled without prejudice that he might
enter the lands described in his application. Had this application been
in due form and considered sufficient in law, it would undoubtedly have
been allowed in February 1891, but being considered insufficient it was
amended or supplemented and it appears to have made a sufficient
showing when so amended to entitle him to the relief asked. It is the
usual rule that an amended pleading relates back to the filing of the
original one, the case being heard or tried under the law as it stood
when the action was commenced, and 1 see no reason why this amend-
ment does not relate back to the date of filing of the defective applica-
tion.

There is no adverse claim. The government is alone interested.
The entryman used diligence in attempting to locate his pre-emption.
The shifting surveys misled him and caused him to enter for timber
culture and pay the fees for land that is worthless., The survey he had
made at first proved to be nearer correct than the two subsequent ones
that caused the trouble. There is in the case strong evidence of good
faith, and diligence and if the amendment is not allowed the money
paid cannot be refunded and a grave wrong is the inevitable result.
Justice and fairness indicate that the application should be allowed.
Your ruling is therefore set aside, and the entry will be allowed as
prayed for.

PROTEST—-ORDER FOR HEARING—PRE-EMPTION.

BAKER ET AL. v. BIGGS.

An order of the Commissioner direeting a hearing on an informal protest against
final proof is within his diseretion, and an appeal will not lie therefrom.

A pre-emption settlement made and maintained in good faith for agricultural pur-
poses upon unsurveyed and unoccupied land is not defeated by the subsequent
occupancy of the land by others for the purposes of trade, nor by the fact that
the pre-emptor himself engages in business on said land.

Seeretary Noble to the Commissioner of the General Land Office, July 13,
1892,

On the 10th of July, 1890, Francis M. Biggs made pre-emption final
proof for the SW3 of Sec. 5, T. 48 N,, R. 6 W., (Ute Series) Gunnison
land distriet, Colorado. His proof was made before the clerk of the
district court of Montrose county, Colorado. It was accepted by the
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local officers, and final certificate and receipt issued by them on the 22d
of that month.

The day prior to the making of said proof by Biggs, A. E. Baker
and William Budelier filed with the clerk of said court a protest in
which they alleged that Biggs did not settle upon the land and use it
for agricultural purposes; that it was used for purposes of trade and
business; that the town of Cimarron was sitnated on said land, and
that the inhabitants of said town elaim the right to secure the entry of
said land by the county judge of said county, in trust for the use and
benefit of the inhabitants thereof.

This protest was forwarded to the local office with the final proof of
Biggs, and was rejected by the register and receiver ‘“because it does
not show that protestants have any title, or that there is any town site
on the land, and because protest is not in proper form.,” The protest
-was signed by Budelier and Baker, as was also the following:

‘Wm. Budelier and A. E. Baker being each duly sworn under oath say the allega-
tions contained in the foregoing protest signed by them are substantially true.

Samuel Wells, J. P., certifies that this was sworn to before him on
the 9th of July, 1890,

An appeal being taken by the protestants from the action of the local
officers, a hearing was ordered by you, which took place in January,
1891, and resulted in a joint decision by the loeal officers in favor of the
entry, and recommending that a patent issue therefor.

From such decision an appeal was taken to your office, where the

action of the local officers was reversed by you on the 6th of July, 1891.
Hattie M. Biggs, the widow and administratrix of Franecis M. Biggs,
deceased, appeals from your decision to the Department. The errors
complained of in your decision are enumerated as follows:
"~ 1st. That the decision rendered herein by said commissioner holding the entry
made by Francis M. Biggs for cancellation such entry being pre-emption c¢ash entry
No. 1105 is contrary to the evidence adduced upon the trial before the register and
receiver of the United States Land Office at Gunnison, Colorado.

2nd. That such decision is contrary to the laws in relation to pre-emption cash
entries.

3rd. That said commissioner erred in finding that plaintiffs filed with the clerk of
the district court upon July 9th, 1890 an affidavit protesting against the allowance
of the entry which was sufficient in law; and said commissioner erred in holding
that any affidavit was filed by the plaintiffs on said date stating that this defendant
and others settled upon the land for town site purposes and that the traet has been
wholly used for purposes of trade and business.

4th. That said commissioner erred in holding that an affidavit sufficient under the
law had been filed by plaintiff prior to the execution of defendants final deposi-
tions. :

5th. That said commissioner erred in holding that there is or was at any time &
railroad town or any other town called Cimmaron, covering the tract of land in ques-
tion.

6th. That said commissioner erred in finding that sometime in 1883 this defendant
went upon said land and purchased a saloon and from that time to the present has
continuously engaged in that business,
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Tth. That said commisgioner erred in finding that this defendant intended to con-
vey a portion of said land after he had obtained title thereto.

8th. That said commissioner erred in finding that long prior to the date when this
defendant made final proof the land was used for purposes of trade and business and
was so used by defendants permission and is therefore excepted from entry.

9th. That said commissioner erred in finding that the entry made by this defend-
ant upon said land was not made in good faith and with a bona fide intention on his
part of complying with the requirements of the pre-emption law,

The Rules of Practice of the Department make no provisions for
hearings in the case of protests, but they are very specific in reference
to all matters relating to hearings in contest cases. Where a hearing
is applied for in case of contest, rule 2 provides that the application
must be accompanied by an affidavit fully setting forth the facts which
constitute the grounds of contest. If the case is one in which an entry
has been allowed and remains of record, rule 3 provides that the affi-
davit of contestant must be accompanied by the affidavits of one or
more witnesses in support of the allegations made.

I do not think that it is absolutely necessary that a protest should be
accompanied by an affidavit. In Blakely ». Kaiser (12 L. D., 202), it
was said that if the local officers received information in regard to the
matter, it was their duty to take action thereon, and to inform your
office regarding the same, even if no protest were filed, and the infor-
mation came to them in an informal manner,and in Tuttle ». Parkin
(9 L. D., 495) a decided distinetion is recognized between a protest and
a contest. Your order directing a hearing upon the paper filed, was
within your discretion, and was not subject to appeal.

From the record in the case it appears that prior to 1883, a person
named McMinn, and a certain Captain Cline, had possession of the land
in question, and owned certain improvements thereon About twenty-
five acres of the land were level, the balance being hilly, and fit only
for grazing. Biggs bought out the interests of MecMinn and Cline, pay-
ing them $650 for their improvements and possessory rights. He es-
tablished his residence upon theland in February, 1883, and continued
to reside there until the hearing.

After Biggs established his residence upon the land, the Rio Grande
Railroad Company built its road through the valley, taking about
twenty acres of his level land for its track, depot, round house and
other purposes. This left him only about five acres of level land, but
as it brought quite a number of persons there in the employ of the rail-
road, he established a saloon, using the hilly portion of his land for
grazing and stock raising.

The railroad company charged its employes one dollar per month for
the privilege of building their shanties upon its land. To avoid the
payment of this sum, quite a number obtained permission from Biggs.
to erect their houses upon his land. This he allowed them to do, free
of charge,

. At the time he made his settlement the land was not surveyed by
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the government. He procured one to be made by the county surveyor,
and established his lines accordingly. When the government survey
was made, his line was changed so as to take in a strip upon which sev-
eral persons had erected structures and commenced business. It is
this fact which gives rise to the charge in the protest that the land in-
cluded in his entry was used for purposes of trade and business. None
of the persons residing on this strip had taken any proceedings to pro-
cure title to the land upon which they were living,

The railroad plat of selection for Cimarron depot, and its rights there-
under, was approved by the Secretary of the Interior September 25,
1883, and was filed in the local land office on the 12th of October of
that year. After this selection, the company obtained from Biggs a
deed for the land covered thereby, some twenty acres. He also made
conveyances or gifts of lands for a school house, and for a cemetery,
under the provisions of section 2288 Revised Statutes.

In your decision you state that Biggs admits that with his permission
parties have built business and residence houses upon the land in ques-
tion. I find no such admission in his evidence, so far as places of
business are concerned. He admits that he allowed parties to build
residences upon the land, but the only case in which such permission
was given in writing, and to which you refor by name is that of John
T. Benge, in which it was said: ¢“It is also a cousideration of this lease,
that the party of the second part agrees to never sell, give away, or
traffic in any manner in intoxicating liquors, or other mercantile busi-
ness.”

As already stated, the only business places upon the tract, except
those on the rallroad land, and the residence and saloon of Biggs, were
upon the strip which he did not c¢laim, and which he did not include in
his entry until after the government survey.

Both the protestants are employes of the railroad company, Baker
as car inspector, and Budelier as conductor on a freight train. Baker
resides on the land of the company, and Budelier lives in a house at-
tached to that of his father-in-law. The house of the latter is on rail-
road land, but Budelier's part extends over the line, and onto the land
of Biggs.

Biggs testifies that he made his settlement in good faith, intending
to acquire title to the land under the pre-emption laws of the United
States. In this he is not contradicted..

The evidence at the hearing shows the hilly portion of the land to be
valuable for grazing, and that it is used for that purpose by Biggs who
has five cows, twenty-five horses, some young cattle, and twenty hogs.
His final proof showsehis improvements to be worth $1,375.

Section 2258, Revised Statutes, describes the classes of land not sub-
Jeet to pre-emption. The first class is lands included in reservations;
the second is those in incorporated towns, or selected as the site of a
city or town; the third is lands actually settled and occupied for pur-
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poses of trade and business, and not for agriculture, and the fourth is
lands on which are situated any known salines or mines. The land in
question is not included in the first, second or fourth classes, while as, m
the third, there was no settler upon the tract at the time Biggs estab-
lished hlS residence there. Afterwards therailroad established its sta-
tion, and took nearly all the land which could be used for business pur-
poses. Had it been the intention of Biggs to settle nupon the land as a
town site, he had no land which could be used for that purpose after
the railroad took twenty acres out of the center of his twenty-five of
level ground.

In the case of Doud et al. v. Slocomb (9 L. D., 532), the lands were
originally settled upon by the claimant and others as a townsite, and
actually occupied for the purposes of trade and business. In that case
the entry was held illegal and was canceled. In the case of Fouts v.
Thompson (10 L. D., 649), the land was taken because it-contained a
mineral spring, and the parties immediately commenced the erection of
a hotel, cottages, bath houses, stores, ete., so that at the time of the
hearmg there were twenty cottages, beside the hotel and other places
mentioned, and ﬁle land was made use of for the purpose of maintain-
ing a health resort thereon. The entry was canceled.

Those cases, however, differed materially from the one at bar. In
one of these the land was used from the first as a town site, and in the
other as a health resort. In the ease before me, Biggs took the land
for grazing purposes, and has ever since used it as a ranch for his cattle
and horses. I do not think itis included in the third class enumerated
in section 2258, Revised Statutes.

The register and receiver heard all of the evidence upon the trial,
and after considering the same, united in a decision in which they care-
fully enumerated the facts of the case and their conclusions thereon.
I have examined the whole record, and concur in the conclusions reached
by the register and receiver. The decision appealed from is therefore
reversed.

MINING CLAIM—ADVERSE PROCEEDINGS—REGULATIONS.
HAWKEYE PLACER 9. GRAY EAGLE PLACER.

The Department, in the exercise of its discretion, may suspend its regulaiions to
avoid an act of injustice.

The failure of an adverse claimant, who appears as a transferee, to furnish an abstract
of title will not defeat his right to be heard where he has in good faith complied
with the regulations so far as possible.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 13, 1892.

On March 26, 1889, T. G. Durning, as agent and superintendent of
the Gray Eagle Mlnmg Company (duly incorporated), made application
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in behalf of said company, as owner, for a patent for the Gray Eagle
Placer Mine, embracing 145.43 acres of gold bearing placer mining
ground, situated in the Spring Garden mining district, county of Placer,
CGalifornia, in Sec. 6, T. 13 N,, R. 10 E., M. D. M., at Sacramento, Cali-
fornia.

Notice of said application was duly published in the ‘ Placer Herald,”
a weekly newspaper, published in said county, for ten successive weeks,
beginning March 30, and ending June 1, 1889, the sixtieth day of pub-
lication being May 29, 1889.

On July 24, 1889, said company was allowed to purchase said claim
(mineral entry No. 1339) and final certificate and receipt therefor were
issued.

On May 28, 1889, Eli Seavey offered to file an adverse claim, alleging
ownership of the Hawkeye Placer, which conflicts with the Gray Eagle
Placer to the extent of 77.7 acres.

On May 29, 1889, the local officers to refused to receive and file said
adverse clalm for “ non-compliance with the requirements of paragraph
48 of Circular of October 31, 1881.”

The said paragraph requires that the adverse notice must set forth:

Whether the adverse party claims as a purchaser for valuable consideration or as
a locator; if the former, a certitied copy of the original location, the original con-
veyance, a duly certified copy thereof, or an abstract of title from the office of the
proper recorder should be furnished.

The adverse claimant sets forth in his affidavit that he is the owner by
putchase and in possession of the adverse Hawkeye Placer Mine, that
it was located in 1856, consisting of about 117 acres, by six persons
whose names are given; that the mining records of the said district
wherein was recorded the said notice of location have been for many
years lost, and nqecopy thereof can now be produced; that said mine
was properly marked on the ground, and notice of location recorded in
the proper district in 1856; that said locators and their grantees re-
mained continnously in pmqeﬁsion and expended on said loeation more
than $12,000; that in 1858 said locators and their grantees conveyed
_ said mine to said Seavey, but that none of the said several transfers
~ and conveyances can be made to appear by reference to an abstract of
title, for the reason that all of said records are lost.

A diagram or map was attached to said adverse claim, duly certified
by a United States deputy surveyor, which presented a correct deserip-
tion of the relative locations of the said Hawkeye mine, and of the said
Gray Eagle mine.

A motion for a rehearing before the local officers was presented to
them on June 5, 1889, under Rule 76 of Practice, and on July 23, 1889,
the order May 30, 1889, refusing to file the adverse claim was afﬁrmed.
Said motion was accompanied by affidavits showing that said convey-
ances were in writing, and that Seavey pald $700 for the said mining
claim.



DECISIONS RELATING TO THE PUBLIC LANDS. 47

An appeal was taken, and by your letter of July 30,1891, you reversed
the decision rejecting said adverse claim, and allowed the adverse claim-
ant thirty days from potiece in which to commence suit upon his adverse
claim in a court of competent jurisdiction. An appeal now brings the
case before this Department. ’

The ground of your decision is said to be:

The omission to file an abstract should be treated as an irregularity and not as a
defect that vitiates the adverse claim. No one is injured by the omission, and it
would be extremely technical to treat it as good cause for rejecting the claim,

The non-compliance in this case was with the requirement of a rule
and not of a statute, and the rule should not be so strictly followed as
to require an impossibility or work injustice. A court may, nnder cir-
cumstances, avoid an act of injustice by the suspension of its rules,
where its discretion may be fairly exercised. Yturbid’s Executors v,
United States (22 How. 290). This Department has the same power
and can take up a case and dispose of it in accordance with law and
justice. Knight ». United States Land Association (142 U. 8., 161~
181).

The adverse claimant appears to have done in good faith all that

was in his power to comply with the rule, and in such a case the rule
will not be held to operate as a bar. Jenny Lind v. Eureka (Copp’s
Mineral Lands, 124-129). An omission to file an abstract was in that
case treated ¢ as an irregularity only, and not as a defeet that vitiates
the adverse claim.”
- Bec. 2326 of the Revised Statutes requires that the adverse claim
“ shall show the nature, boundaries and extent of such adverse claim,”
and there was a sufficient compliance with this requirement by the
adverse claimant.

Your judgment is affirmed.

PRACTICE--NOTICE—-JURISDICTION.
FUuNK ¢. MEYER.

That a notice to take testimony before a commissioner does not designate the day of
hearing before the local office will not defeat the jurisdietion of said office, where
due notice of the contestsis given in the first instance and the case is continued
to a day certain.

First Assistant Secretary Chandler to the Commissioner of the Qeneral
Land Office, July 13, 1892.

On May 27, 1886, Sophia Meyer made timber-culture entry No. 11,131,
for the NE. 1 of Sec. 31, T. 130 N., R. 63 W., Fargo, North Dakota.

On January 29, 1890, Edward J. Funk filed his affidavit of contest
against the entry, allegmg that—

the said Sophia Meyer is dead and has been for two years last past; that the heirs
of said deceased have failed to plant or cultivate any part of said tract the third
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year after filing of deceased, and have failed to plant the trees, seeds, or cuttings,
any part of said tract since the same was entered by the deceased as a timber-culture
claim,

Notice was issued February 11, 1890, citing the parties to appear at
the local office, March 26, 1890.

February 27,1890, contestant made affidavit before the register, stat-
ing:

That from the time said notices were received . . . . . he has made diligent
search and inquiry for the heirs of deceased claimant and has failed to find any of
such heirs in the State, with the exception of Mrs. Charles Funk, who is the daugh-
ter of the deceased, and who resideson . . . . and whoinformed
this affiant that she is the only heir living in North Dakota, and that there is only
one other heir, and that such heir resides some where in the State of New York; that
affiant was acquainted with deceased claimant and with her daughter, Mrs. Charles
Funk, while they were residing 1n the village of River Falls, in the State of Wis-
consin.

He asked that service upon the other and only remaining heir be
made by publication.

It was soordered, and the same was published for six consecutive
weeks in the ¢ Ellendale Commercial,” a weekly newspaper, published
in Ellendale, Dickey county, North Dakota, fixing the hearing for April
29, 1890, at the local office.

OOpy of the notice, addressed to Mathias Meyer, at Buffalo, New
York, was sent by reglstered letter, March 28, 1890, and by him re-
ceived, as evidenced by the registry return receipt.

Personal service was made upon the other heir, Mrs. Charles Funk.

-The local office was practically closed, by reason of the illness of the
receiver, during part of the summer of 1890, and for this and other
reasons the case was continued from time to time, until August 25, 1890,
when the register commissioned H. S. Nichols, clerk of the district
court, at Ellendale, North Dakota, to takethe testimony of contestant’s
witnesses. He fixed October 28, 1890, for taking the testimony, and
again continued the case until November 5, 1890, directing that the tes-
timony be transmitted to the local office ““and filed on or before the
said 5th day of November, 189),” and that personal notice be served
upon Mrs. Funk and notice by registered letter upon the other heirs of
the deceased claimant, for at least thirty days pI‘lOI' to said 28th day of
October, 1890.

Notice was served accordingly, and the testimony of contestant and
two other witnesses was duly taken, defendants making default.

This testimony was received and filed in the local office, October 30,
1890, two days after the sams was taken, and on November 13, follow-
ing, the register and receiver found that the land ‘“had not been cul-
tivated by the heirs of Sophia Meyer, deceased, as required by the tim-
ber-culture law, the present.condition of the tract being devoid of trees
or of any indication of planting or cultivation,” and recommended the
cancellation of the entry. '
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November 15, thereafter, both parties were notified of the decision
and of defendants’ right of appeal.

On March 21, 1891, you remanded the case, with directions to allow
contestant “ thirty days in which to apply for notice and proceed anew,
in strict compliance with the rules of practice.” You further said:

If the claimant does not respond after due notice, the testimony already taken Wﬂl
be resnbmitted. Should the contestant, however, fail to take any further action,
you will dismiss the contest—subject to the usual right of appeal.

Your reasons for thus remanding the case are as follows:

The notice of contest submitted is imperfect, inasmuch as only the day designated
by the local officers for the testimony to be taken before the elerk of court is given,
and not the date of final hearing at your office.

Contestant’s attorney was duly notified of your order remanding the
case, and no application for an alias notice having been filed within the
time designated therefor, the register and receiver, on May 25, 1801,
dismissed the contest ¢ for failure to prosecute.”

Contestant brings this appeal, insisting that ¢ due and sufficient serv-
ice was made on defendants, and due and complete returns made
thereon.”

It is seen that defendants were properly notified in the first instance
of the hearing before the local officers and that they made default.

The only irregularity insisted upon by your office is, that the notice
for taking the testimony before the district clerk did not designate the
day of hearing before the local office.

It will be noticed that on August 25, 1890, the register continued the
case ‘“until November 5, 1890, at ten o’clock A. M.;” on the same day
and in the same order he commissioned the district clerk to take the
testimony, the same to be filed in the local office, ¢ on or before the said
5th day of November 1890.”

Although defendants had made default at the time this order was
issued, the register directed that they be notified of the time and place
and before whom the testimony was to be taken, and they were accord-
ingly notified, and again made default.

Defendants have made no appearance, either before the local officers,
or the clerk of the district court, to sustain the entry. They have made
no objection to the contest, either before your office, or this Depart-
ment. :
‘While a “final hearing” before the local office was not specifically
named as such in the notice to take the testimony, yet a particular
date—namely: ‘“November 5, 1890,”—was designated in that notice, to
which the case was continued, and defendants being notified might have
appeared on that day, if they had seen fit so to do.

It does not appear that this appeal has been served on the appellee,
but, inasmuch as you failed to pass upon the merits of the case, I return
the papers, with direction that you comsider it in view of the ruling
herein made, and give notice to all parties in interest.

1641—vor 15—4
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CONFIRMATION~SECTION 7, ACT OF MARCH 3, 1891.

HeEwes ». KAMMAN,

The confirmatory provisions of section 7, act of March 3, 1891, for, the benefit of a
“bona fide purchaser for a valuable consideration” extend to a transfer of title
from the husband to the wife where good faith is shown, and the local laws
provide for such a conveyance. '

It is necessary that the record should diselose the actual consideration paid by the
purchaser, ag it is only a purchase for a ‘“valuable consideration” that is pro-
‘tected by said section.

First Assistant Secretary Chandler to the Commissioner of the General
: Land Office, July 14, 1892,

On December 1, 1883, Charles H. Kamman filed declaratory state-

ment (No. 1372) for the SE. %, Sec. 12, T. 50 N., R, 64 W, at Cheyenne
(now Buffalo) Wyoming, alleging settlement November 26, 1883. On
August 21, 1885, he made pre-emption cash entry (No. 611) for said land,
and received final certificate and receipt therefor.
.. On May 3, 1888, Arthur P. Hewes filed contest affidavit against said
entry, alleging that said Kamman never resided upon said land, as re-
quired by the pre-emptionlaw. Ahearing was ordered before the judge
of the probate court of Cook county, Wyoming, on April 15, 1889, when
the contestant appeared, and Kamman, being sick, appeared by attor-
ney, and testimony was submitted.

On May 3, 1889, the local officers recommended the entry for cancella-
tion aud that Hewes should be allowed no preference right of entry.

Kamman appealed, and by your letter of June 25, 1891, you affirmed
the decision of the local officers as to the caneelation of said entry, but
did not sustain their recommendation relative to the contestant’s prefer-
ence right of entry.

. An appeal now brings the case before this Department.

By your letter of January 13, 1892, you transmit the motion, affidavit
and abstract of titl e of Ellen M. Kamman, intervenor in said contest,
showing that she bought said land for a valuable consideration from
said Charles H. Kamman on January 17, 1888, that at the time said
final certificate was issued there were no adverse claims, contests, or
protests existing against said entry, and asking that said entry be con-
firmed and patented under the provisions of section 7 of the act of March
3, 1891 (26 Stat., 1095).

The certified abstract of title filed with the motion shows that Charles
H. Kamman conveyed the land January 17,1888, to Ellen M. Kamman,
and that Charles H. Kamman and Ellen M. Kamman, his wife, after-
wards made two conveyances of said land—one a mortgage, and the
other a quit claim deed. From the facts so disclosed it may be assumed
that Ellen M. Kamman, the transferee, was the wife of Charles H. Kam-
man, the enfryman, when the land was conveyed to her, and the ques-
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tion, therefore, arises whether, under the circumstances, she is such
purchaser as is contemplated by the provisions contained in the body
of said section seven.

Sec. 1558 of the Revised Statutes of Wyoming (Ed. of 1887) pro-
vides that all property, both real and personal, ¢ which any married
woman during coverture acquires in good faith from any person other
than her husband ” shall be her sole and separate estate. The impli-
cation from this language seems to be that a married woman in Wyo-
ming may acquire real estate from her husband, but that it might not
be her sole and separate estate.

Sec. 1559 of said statutes provides that—

Any married woman may bargain, grant, sell and eonvey her property of any
kind, whether real, personal or mixed, and enter into any contract in reference to
the samse in the same manner and to the same extent as if she were unmarried.

Taking these provisions together it would appear that a married
woman in Wyoming might become a “bona fide purchaser for a valu-
able consideration” of real estate from her husband, but might not
acquire a sole and separate estate therein. )

In the instructions of this Department of May 8, 1891, (12 L. D.,
450-452) relating to said section seven, it is said:

Under this clause where it is satisfactorily shown that a sale or encumbrance was
made prior to March 1, 1888, such sale or incumbrance will be presumed to have been
made in good faith, and unless such presumption be overcome by facts presented by -
the record or in connection with the sale, such entry should pass to patent.

Inasmuch as this sale was made prior to March 1, 1888, and as the
transferee makes affidavit that she purchased the land for a valuable
consideration on January 17, 1888, while the contest affidavit was not
filed till May 3, 1888, she would seem to be entitled to the presumption
that her purchase was made in good faith, unless such presumption be
overcome by the facts presented by the record.

The final proof of Kamman was submitted August 10, 1885, and
shows that he was then a single man; that his improvements were
valued at $400, consisting of a log house twelve by sixteen feet, with
shed kitchen, a corral, and thirty-five acres cultivated, and that he had
resided upon the land from November 26, 1883,

At the hearing before the judge of probate two witnesses, one being
the contestant, testified that Kamman did not actually live on the land,
as the law requires, before his final proof was taken. Depositions were
also offered that he worked in a mill in Central City from January to
August, 1885. Kamman, under the advice of his attorney, put in no
evidence before the judge of probate, but moved to dismiss the case
on the ground that the contestant had failed to establish any of the
material allegations set forth in the affidavit of contest, and also for
the reason that the Land Department had no jurisdiction over the sub -
ject matter after the issuance of the final certificate and receipt. He
filed, however, a copy of the final proof papers at the hearing before
the local officers, who overruled said motion.
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Under these circumstaneces, if the evidence introduced at the hear-
ing was sufficient to overcome the prima facie case established by the
final proof, I donot think it was sufficient to overcome the presumption
of good faith in the purchase made by the woman who became the wife
of the entryman after his final proof was submitted.

Absence of the entryman from the land in order to work is often
excusable, and does not break the continuity of residence, and, there-
fore, is not to be construed as indicative of bad faith. Speecial Agent
Bartlett Minot seems to have made some investigation of the entry
upon the petition of numerous citizens, and forwards affidavits of
Kamman and others in the support thereof, but makes no special re-
port. It may be inferred, therefore, that he found no fraud or bad
faith to report, but, on the contrary, favored the sustaining of the
entry. But, however the fact may be as to Kamman himself, there is
no evidence that the woman who afterwards became his wife had any
knowledge of any bad faith on his part in making his entry when she
made the purchase January 17, 1888.

By section 2221, of the Revised Statutes of Wyoming, it is provided

that ¢ Dower and tenancy by the courtesy are abolished and neither
the husband nor wife shall have any share in the estate of the other,
save as herein provided.,” The provision therein referred to is that if
the wife die intestate leaving a husband and children sarviving, one
half of her estate shall descend to the surviving husband, and the other
half to the surviving children. It would seem to follow that the wife in
this case aequired a full title to the land conveyed by her husband’s
waranty deed, and that he had no interest therein during her life. In-
deed the rights of a married woman in that state are very nearly those
of an unmarried woman both as fo her real and personal estate. She
can convey her real estate by deed or mortgage “as if she were unmar-
ried.” She can sue and be sued * as if she were sole,” and also make
a will (Sections 1560 and 1561, Rev. Stat.).

In Michigan under a similar statute it was held that a married
woman could receive a econveyance of land directly from her husband.
Burdeno v. Anmperse (14 Mich., 90), Jenne v. Marble (37 Mich., 319).

The only remaining question is whether the conveyance in this case
was for “a valuable consideration” as required by said seventh section

of the act of March 3, 1891, v
The said abstract of title shows that the consideration named in said

deed to her was only one dollar. This is but a nominal consideration.
It is possible that the real consideration was not named in the deed,
In her affidavit she swears that she paid a valuable consideration, but
she does not state what it was. She is not the proper judge of that
guestion. What was the actual consideration should be made to ap-
pear, that the officers of the Land Department may judge whether it
was valuable or not, within the meaning of the statute. The distinction
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between a good and a valuable consideration has been thus defined by
Blackstone: -

A good consideration is such as that of blood, or of natural love and affection, when
a3 man grants an estate to a near relation, being founded on motives of generositys
prudence, and natural duty. A valuable consideration is such as money, marriage’
or the like, whieh the law esteems an equivalent given for the grant, and is therefore
founded in motives of justice. (2 Bl, Com. 297.)

The consideration must have some real value, though it need not be
adequate. (1 Parson’s on Contracts, 436.)

If the consideration was valuable a different question would be pre-
sented from that now disclosed by the record.

In order that the facts may be ascertained, you are hereby instructed
to order a further hearing upon this point, after due notice to the parties
in interest. Upon receipt of the evidence you will re-adjudicate the
case in the light of this decision.

Your judgment is modified accordingly.

RAILROAD GRANT~-SETTLEMENT CLAIM.
NorTHERN PAcIFic R. R. Co. v. STAREK.

The possession and oceupancy of land by one who has exhausted his rights under
the settlement laws will not except the land covered thereby from the operation,
of a railroad grant.

Secretary Noble to the Commissioner of the General Land Office, July 14,
1892,

~ The E. 4 of the N. E. £ and N. E. { of the 8. BE. 1 of Sec. 24, T. 10 N,,
R. 12 W, and lot No. 1 of Sec. 19, T. 10, N, R. 11 W., Helena, Montana,
are within the limits of the grant to the Northern Pacific Railroad
Company.

 The withdrawal for the benefit of the company became effective upon
general route February 21, 1872.

The line of said road opposite thix land was definitely located on
July 6, 1882,

The tract in questit» was excepted from the operation of this with-
drawal by reason of the existing pre-emption declaratory statement of
Martin J. Richardson filed for said land on December 2, 1871, in which
he alleged settlement the same day.

In 1874, Charles T. Stark purchased the improvements of Richardson
on said tract took possession thereof, and made valuable improvements
thereon, his house and buildings being erected on lot 1, in Sec. 19. In
1881, he applied to enter the tract first above deseribed but was told
by the register and receiver that lot 1 Sec. 19, could not be entered be-
cause being an odd numbered section it belonged to the railroad com-
pany, he thereupon entered under the homestead law, the N. § of N. E.
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1 and 8.E. 1 of N. EZ and “N. E. } of the 8. E. 17 of Sec. 24, T. 10 N,
R. 12 W, the tract above quoted being tokenin lieu of lot 1.

By anthority of letter ¢ C7” of your office, dated Janunary 10, 1888, he
amended his entry so as to include lot 1 instead of the N. E % of the
8. E. 1, which was relinquished by him the same day.

On May 31, 1883, he made timber culture entry for lot 1 but when he
applied for amendment of his homestead entry in 1889, he relinquished
said entry.

On March 10, 1887, the Northern Pacific Railroad Company listed
lot 1, claiming it under its grant, but its claim was rejected by the
register and receiver; thereupon it appealed to you from said rejection
and on June 2, 1890, you ordered a hearing to determine the respective
rights of the parties. After considering the evidence submitted at the
trial the local land officers found in favor of Stark and the company ap-
pealed to you from said finding.

On May 5, 1891, after considering the case you alsorejected the claim
of the eompany and directed that Stark’s entry remain intact.

The company has appealed from your judgment to this Department.

The facts shown in the record prove conclusively that the tract was
exempted frow the operation of the withdrawal on general route made
February 21, 1872, and if the railroad company’s claim is to be main-
tained it must be because the tract was not legally claimed by Stark on
July 6, 1882, when the map of definite location was filed.

It is shown by the evidence that Stark was at that date in possession
of the tract and that he had placed thereon a house worth about $4000;
that he was residing in said house and had the gredter part of the
-tract under cultivation, It also showsthathe had exhausted his rights
under the pre emption and homestead laws, at that time having a home-
stead entry of one hundred and sixty acres adjoining the tract in ques-
tion.

It has been held by this Department in a number of cases that where
possession and occupancy alone are relied upon at the time rights nnder
a railroad grant attach to except the land from said grant, it must
affirmatively appear that the party in such possession had the right, at
that time, to assert a claim to the land in question under the settlement
laws. Northern Pacific Railroad Company v». Potter et al. (11 L. D,,
531). See same in review. (12 L. D.,212). Irvine v. Northern Pacifie
Railroad Company (14 L. D.,362). In the case at bar it does not ap-
pear that Stark was qualified on July 6, 1882, to enter the tract under
the seftlement laws, but on the contrary it does appear that on that
date he had exhausted all his rights under said laws it follows that the
tract passed to the company on that date and was not subjeet to his
application to amend.

Your judgment is accordingly reversed, the listing of the tract by
the company should be allowed and the homestead entry of Stark should
be canceled as to lot 1in Sec. 19, T. 10 N,, R. 11 W.
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INDEMNITY SCHOOL SELECTION—-DEFECTIVE BASIS.
JAMES D. SCRIMSHER.

A school indemnity-selection based in part upon a deficiency that does not in fact
exist is defective, and must be canceled,

Secretary Noble to the Commissioner of the General Land Office, July,'
14, 1892,

On March 31, 1890, James D. Scrimsher made homestead entry No.
4225 for lots 3 and 6 of Sec. 8, and the E. } of NW.  of Sec. 17, T\
10 N, R. 3 W., Marysville, California, “subject to the right of the
State under school indemnity land application No. 2793, filed August
28, 1888.”

On June 8, 1891, you held the entry for cancellation ¢as to lot 6 of
Sec. 8,” by reason of contlict with the State’s application, the accept-
ance of which was authorized by your letter “K7” of June 30, 1899.

Serimsher has appealed from your decision, alleging that the selee-
tion is invalid, for the reason that the basis used did not exist at the
time the application was made or at any time since November 23, 1861.

Application No. 2793, filed August 28, 1888 (the acceptance of which
was authorized by your your letter “K” of June 30, 1890), was made
for lot 6 of Seec. 8, T. 10 N,, R. 3 W. It was based upon the following
alleged deficits in school sections: ‘

Acres.

SE. £8ec.36, T. 18 N, R. 2 W . i it cca it e e e 12,77
Sec.36, T.2L N, RUIE (oo i i i 13.91

ST Y U - 18. 66

45, 34

It appears that Sec. 36, T. 24 N, R. 2 E., was taken by a donation
claim. The State thus had the right to seleet in lieu of that section six
hundred and forty acres, and, on November 22, 1861, list No. 24 was
filed, using the deficit in that section for the selection of 627.40 acres,
leaving 12.60 acres as a basis for future selections.

As seen above, the State’s application No. 2793, filed August 28, 1888;
used as a basis 18.66 acres in Sec. 36, T, 24 N., R. 2 E., with other defi-
ciencies therein alleged, as authority for its selection of said lot 6.

The alleged basis in said seetion 36, being 6.06 acres in excess of the
Teal deficieney, the question at issue relates to the validity of the entire
selection.

This excess, under the circular of July 23, 1885 (4 L. D., 79), would
probably not prove fatal to the selection., But a subsequent circular
from your office, dated July 29, 1887, cited with approval in Melvin et
al. v. the State of California, 6 L. D., 7()2 reads as follows:

Hereafter on presentation of a.pphca.tlons to select school indemnity it will be int

sisted on that the areas of the selected tracts and their bases must be equal, and the
selections must be separate and distinet, so that action thereon may be taken sepa.
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rately. Forinstance, the total deficiency ina school section, or in the township may
be 131.00 acres. In lieu of this, one hundred and twenty acres may be selected, and
there will remain eleven acres to be satisfied in another selection. These fractions
may be used in selections of larger tracts by adding a sufficient number of them to-
gether, so that the area of the selected tract is nearly reached, and then a portion
of a deficiency should be added o make up the exact quantities selected. Care
should be taken not to divide deficiencies of aliquot parts of technical sections, such
a8 quantities of forty acres, eighty acres, etc., so long as fraetions of less than forty
acres may be so used.

A careful and complete record of deficiencies satisfied by selections should be
made on your tract books in the places set apart for the sixteenth and thirty-sixth
sections, giving the exact areas of the losses or deficits used, and referring to the
tracts selected in lieu thereof by section, township and range.

The State’s application No. 2793, having been filed more than one
year after the issuance of said circular, should be governed thereby.
This selection being based in part upon a deficiency, which in fact did
not exist, and being thus contrary to the regulations then in force, as
shown by the circular above quoted, is defective.

You will therefore cancel the same, giving the State the right to
make a new selection npon a proper basis.

The homestead entry willremain intact. The decision appealed from
is accordingly reversed.

RAILROAD GRANT—-MAP OF DEFINITE LOCATION,

OREGON AND CALIFORNIA R. R. Co. v. BARRON.

The provision in section 2, act of July 25, 1866, requiring the survey of sixty miles
of the road prior to any withdrawal, is not intended as a requirement that sub-
sequent maps of definite location should be in sections of sixty miles.

Secretary Noble to the Commissioner of the General Land Office, July
14, 1892,

I have considered the case of the Oregon and California Railroad
Company v. H. F. Barron, involving the NE. } of SW. £, Sec. 5, T. 40
8., B. 2 K., Roseburg land district, Oregon, on appeal by the company
from your decision of July 23, 1891, holding said tract to have been ex-
cepted from the grant made by the act of July 25, 1866 (14 Stat., 239),
under which said company claims the land.

It appears that on September 1, 1883, H. F. Barron made private cash
entry No. 5496, embracing said tract.

By your office decision of July 24, 1884, said entry was held for can-
cellation for conflict with the rights of the company under said grant,
which it was stated attached in the vicinity of this land upon the defi-
nite location of the road, August 1, 1883,

May 20, 1885, the register reported that Barron had been notified of
said decision and had failed to appeal.
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No further action appears to have been taken by your office until in
the decision of July 23, 1891, appealed from, the former action was re-
voked, and it was held ¢“that the accepted map of definite location cov-
ering the land in question was not filed with the Secretary of theIn-
terior until September 6, 1883.”

The cash entry made September 1, 1883, was therefore permitted to
gtand and the claim of the company, under its grant, rejected.

The company, in its appeal, states:

That the map of location of the company’s road past this land was filed in the Sec-
retary’s office, August 1, 1883, is shown by the records in the General Land Office. I
understand this is not disputed, but unofficially I am informed that, as this map did
not show a length of road sixty miles long, it was proper to couple it with the map
filed September 6, 1883, and take the latter as the date of location of both pieces of
road.

No such reason is assigned for the change of the date of the definite
location of the road in your opinion, it appearing to be an attempt to
correct the statement of faets to agree with the records of your office.

Upon inquiry at your office, I learned that this land is opposite to and
coterminous with the loeation shown upon the map filed August 1, 1883,
as ruled in your opinion of July 24, 1884. This map was duly acecepted
by this Department, and thereby became the basis of the adjustment of
the grant.

It is true, that the line of the road shown upon said mayp isless than
sixty miles, but I can find nothing in the act making the grant requir-
ing that the maps of definite location should be in sections of sixty
miles. .

It is stated in section 2 of the act of July 25, 1866 (supra):

and as soon as the said companies, or either of them, shall file in the office of the
Secretary of the Interior a map of thesurvey of said railroad, or any portion thereof,
not less than sixty continuous miles from either terminus, the Secretary of the In-
terior shall withdraw from sale public lands herein granted on each side of said rail-
road, so far as loeated and within the limits before specified.

This merely required that before any withdrawal should be made that
at least sixty miles should be surveyed, but thereafter the locations
were left to the convenience of the company.

The entire line has been located, and rights of parties and the com-
pany adjudicated, recognizing rights in the companyunder the loeations
as made, without regard to the length of the same, and, from a review
of the matter, I can find nothing to warrant the change of the date of
location made in your decision of July 23, 1891,

The case was properly ruled in the first decision of your office, and
the decision appealed from is reversed, and you are directed to cancel
Barron’s entry.
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PRIVATE LAND CLAIM—~CONFIRMATION-SURVEY.

W Y ﬁ Las VEGAS (ON REVIEW).

/\ rThe action of Congress in demgnatlntr the confirmee under a private land claim must

7

control the Department in the issuance of patent.

In the re-survey of this grant there should only be included the lands allotted to
settlers, under the original concession, at the time the territory became subject
to the laws of the United States,

Secretary Noble to the Commissioner of the General Land Office, July 16,
' 1892.

The attorneys for Moses Milhiser et al., claimants under the Las
Vegas grant have filed a motion for review of departmental decision of
December 5, 1891 (13 L. D., 646) in favor of the town of Las Vegas.
The motion as framed is made up of many items, but in fact presents
1no guestion either of law or fact that was not presented, considered
and discussed at length when the dase was originally presented to the
Departiment, so that_it is unnecessary to quote said motion in full. Tt
is said that some of the statements found in the decision complained of
are incorrect and misleading, yet it is not shown or asserted that the
history of the grant and the facts in the case are not substantially as
set forth in that deecision. I have not found it necessary at this time
to set out that history or to state the facts in full, reference being made
to the former decision therefor. The case naturally divides into two
branches, the first being as to the party or parties to whose name a
patent should issue, and the second as to the land which such patent
should describe.

It is strongly insisted that it was error to cenclude that the patent
should be issued to the town of Las Vegas because there was no such
town in existence at the date the grant was made. If, however, the
grant was confirmed to the town that action of Congress must control
this Department. Whether such confirmation was proper or effective
is a question that will not be determined here. That the intention of
Congress was to confirm the grant to the town of Las Vegas is, in my
opinion, clearly disclosed not only by the reference made to exhibit “A,”
by which Congress adopted the designation there given of said claim,
but also by the whole tenor of the record made, while the considera-
tion of the confirmatory act was progressing, special referénce being
had, in this connection, to the report of the Senate committee referred
to and quoted from the former decision. The conclusion reached in
that decision and the eourse to be followed to carry it into execution is
one, if not the only, practicable way in which the interest of all parties
may be fully protected. It is virtually conceded by the attorneys for
the parties now seeking the revocation of the decision of December 5,
1891 that equitable rights in some portions of the property have been
acquired “Dby possession or otherwise,” and that such rights should be
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fully protected. They even profess a readiness and willingness to re-
lease their claim to the land within the town of Las Vegas and also
of East Las Vegas, and to a large traet surrounding said towns, and
to convey the same by quitclaim deed ¢to the proper legal author-
ities thereof in the interest and for the benefit of the inhabitants
thereof.” This proposition can not be seriously entertained even had
these parties, which they have not, tendered a formal instrument
in furtherance thereof. Indeed, submission of such a proposition is
inconsistent with the various allegations made by them, as to the
effect of conveying the legal title to the town by the government. It
is said in one place *“There was no such town in legal existence af
the time of the grant, when the title vested, and there is none now.”
Again “Butwe earnestly oppose the issue of the patent to the ‘Town of
Las Vegas,” because no oue can know what is meant thereby.” And.
again: “Oar chief objection to the last named patentee (Town ot Las
Vegas) is simply that, in such case, no one could find the proper party
on whom to serve process to begin a suit for the determination of the
ultimate rights of property in the lands patented.” If all these nncer-
tainties and inconveniences would, in their opinion, follow the issuing
of a patent in the name of the town, they must believe the same would
attach to any title vested in the town by the conveyance proposed.
Again it is said that under a patent issued as they ask, in the names
of those asserted by them to have been the original grantees, ‘“any
right Iegal or equitable arising under the original grant, or subsequent
conveyances, can be directly asserted, with justice to all and injury to
none. It enures to the benefit of the smallest land owner on the grant,
and the alleged ‘ Town of Las Vegas’ as well.” Why all parties would
be fully protected if patent shall issue as they request and not if it shall
issue as directed in the decision complained of is not readily seen, nor
am I convineed by the arguaments put forward that such is a fact. On
the contrary, I am convinced that individual rights and equitable
claims may be more readily and surely protected with the legal title so
placed that the holder thereof would have no interest in defeating just
claims than with it in the hands of individuals whose personal interest
would be enhanced by defeating all claims other than their own. The
decision complained of affords to all rightful occupants of the land
granted equal and full protection, those who now claim to be or to rep-
resent the original grantees as well as those who claim, through the.
large namber of people who were recognized by the Mexican govern-
ment as equally entitled to share in the benefits of said grant. That
the grant was not made for the exclusive benefit of those who<e names.
are mentioned as the petitioners therefor is conclusively shown by the
history of the governmental action in relation thereto. The grant, as
ordered made by the territorial deputation was “mnot only to the peti--
tioners and the residents of El Bado, but also generally to all who may
be destitute of lands to cultivate.” In carrying into execution the
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orders of the territorial deputation, the officer intrusted with that duty
recognized not only those who were present en the day the first allot-
ment was made, but also others who afterwards presented themselves.
This course was pursued at least so long as the land and the oceupants
theresf were under the jurisdiction of the Mexiean government, and
until the number of beneficiaries had increased to nearly two hundred.
This course negatives the idea that it was supposed that a grant in fee
was being made for the exclusive benefit of the small number of per-
sons referred to in the original petition. The faet that those original
petitioners acquiesced in these later distributions and that one of
them, Juan de Dios Maese, officiated at one of these subsequent distri-
butions, shows that these petitioners themselves did not consider that
they had been invested with the fee simple title of all said lands, or
that those lands not distributed had passed beyond the control of the
government. The facts are wholly inconsistent with the claims now
made in behalf of those presenting themselves before this Department
as the assigns and legal representatives of the original petitioners.
The political chief in his instructions to the constitutional justice speaks
of these allotments as grants, using the word in the plural and directs
that they ¢ be made according to the means of each one of the peti-
tioners” so that none of the land given them should remain without
cultivation, The history of this grant shows conclusively thdt it was
made for the benefit of all who should see fit to settle thereon to the
end that a town might be established and built up, each individual to
have exclusive right to such tract or tracts as might be awarded to him
by the government in the various distributions to be made. Congress
evidently considered that this intention in making the original grant
would be best carried out, and individual interest most surely and
effectually protected by making the confirmation in the name of the
town. However, whatever may have induced the action taken by Coun-
gress, it but remains for this Department to carry into execution the
legislation enacted, and this ean, in my opinion, be done only by issu-
ing the patent in the name of the town, as concluded when the deci-
sion complained of was rendered.

Upon the question of the resurvey directed in the former decision,
these parties presenting the motion forreview, which brings the case again
before the Department, and who are opposing the town in its applica-
tion attack the position taken in that decision, but the town has not
filed any motion for review of said decision, Under these circumstances,
it seems unnecessary to enter upon a lengthy discussion of that part
of the case. Upon a further consideration thereof, I have seen no good
reason for a conclusion different from that heretofore announced. So
long as the land remained under the control of the Mexican govern-
ment the rights of those settling thereon were fixed and determined by
the laws of that country; but when the land passed under the control
of this government the rights of those attaching thereafter are to be
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determined under the laws of this country. The act of Congress con-
firmed all rights acquired under the Mexican law, and this effect is
given that law by the decision in question. Rights asserted after
Mexican control ceased must be by virtue of the laws of the United
States, and such claims can be properly determined only by making
the public land laws applicable to all lands remaining wndisposed of
at that date. This is what the former decision directs to be done.

There has recently been filed another brief in supportof this motion
in which is incorporated what is claimed to be a copy of a decree re-
cently rendered in the Court of Private Land Claims in the case of
Carlos. W. Lewis ». United States, involving the constraction of a
grant said to be in all respects like the one here under consideration.
This copy is not certified to or in any manner authenticated; but I
have thought proper to examine the grant involved in that case. The
copy of the decree as incorporated in said brief does not set forth the
grant or give any particulars in regard thereto that would enable one
to determine as to the similarity of that and the Las Vegas grant, and
hence it is necessary to examine the history of that private land claim -
No. 49, which is given in House Executive Document No. 106, 3d Sess.
41st Congress. (Vol. 2, Private Land Claims). This grant was made
by the Spanish governmentin 1753 to the six persons petitioning there-
for, and ‘to six other persons whose names were directed to be inserted
by the chief alcalde at the time of giving possession, and possession
‘was given to twelve persons named in the report of the alcalde. The
proceedings of possession and distribution were confirmed by the
governor and captain general under date of March 28, 1854, with an
express declaration cutting off all others from any claim to said lands
in the following words:

I did declare and do declare, that no other petition or claim hereafter appearing
and being presented by any person shall be entertained inasmuch as none such ap-
peared when called for at the time or in the act of possession, or during the time
that has passed since the possession was made and up to the date of this decree.

It seems these parties failed to settle upon the lands granted as they
should have done but afterwards again petitioned for said grant and a
decree was rendered in 1759 granting their petition upon their appear-
ing and assuming anew the obligationsto make settlement. Confirma-
tion was made on January 19, 1759, Afferwards in 1762 the names of
four other persons were inserted in the place of the same number who
had forfeited their rights by failure to make settlement as required,
The surveyor-general approved the grant to the legal representatives
of the original grantees. _

From this recital it will be seen that said grant differed very mate-
rially from the Las Vegas grant, There the beneficiaries were definitely
and explicitly designated and limited both in the grant and in the con-
firmation and also in the act of possession, while inthe Las Vegas case
the beneficiaries were not limited in any stage of the proceedings. In
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the latter case the Mexican government retained and exercised control
of the unallotted lands at least to the extent of making further allot-
ments and grants, so long as the territory remained under its control,
‘while in the former the Spanish government had no further control
after-the beneficiaries had complied with their obligations. The same
line of reasoning would not apply in the two cases and the claim that
the said decision of the Court of Private Land Claims should be followed
in passing upon this motion need not be further considered.

In this late brief the case of the Los Trigos grant decided by this
Department on April 6, 1892 (14 L. D., 355), is referred to as one pre-
cisely like the one now under consideration. In that instance the sur-
veyor-general found the grant to be an absolute one, recommended its
confirmation as such and Congress confirmed it as recommended. As
is said in the departmental decision, the executive has no power to
limit such a confirmation to lands actually under cultivation and the
occupancy of the grantees. The difference between such a grant and
the Las Vegas claim is pointed out in the deeision now under consider-
. ation and it is unnecessary to repeat what was then said.

After a caretul reconsideration of the questions involved in this case
in the light of the arguments both oral and written, submitted while
the case has been pending here upon motion for review, I have found
1o good reason for disturbing the decision complained of, and said mo-
tion for review is therefore hereby denied.

RAILROAD GRANT—ACT OF JUNE 22, 1874
GRAND RapPiDS AND INDIANA R. R. Co.

The act of June 22, 1874, suthorizing selections in lieu of relinquished tracts is for
“the protection of seftlers, and in no manner operates to extend or enlarge a
railroad grant.
T.ands within the indemnity limits of a railroad grant can not be used as a basis for
selections under said act, and proceedings for the recovery of title should bhe
instituted where selections have been certified on such basis,

Secretary Noble to the Commissioner of the General Land Office, July 14,
1892.

I have considered the matter, as presented in your letters of July 12,
1890, and May 27,1892, relative to the rule issued March 11, 1890, upon
the Grand Rapids and Indiana Railroad Company, to show cause why
certain lands certified to said company under the provisions of the aet
of June 22,1874 (18 Stat., 194), should not be reconveyed to the United
States, as contemplated by the act of March 3, 1887 (24 Stat., 556).

Said rule states ¢“an examination shows that the bases stated for
the selections made and approved under the act of June 22, 1874, were
lands within the indemnity Hmits, which it is held, in the case of the
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St. Paul and Sioux City Railroad Company (10 L. D., 50), does not
afford a basis for relinquishment and selection under said act.”

In the answer to the rule, the company claimed that the tracts were
relinquished upon request, ard that they had been duly selected, and
therein was the difference between the two cases.

Upon a resubmission of the case, it having been returned to you for
report upon the facts alleged in the answer, you state:

The original grant for the Grand Rapids and Indiana Railroad Company was by
act of June 3, 1856 (11 Stat., 21), and was for a railroad from Grand Rapids to some
point on, or near, Traverse Bay, in the State of Michigan. Said act granted to aid
in the construction of the road every alternate section (those designated by odd num-
bers) within six miles of the road, and provided for indemnity from the odd sections
within fifteen miles, on each side of the road.

By aet of June 7, 1864 (13 Stat., 119), the act of 1856 was amended, so that the road
shonld extend from Fort Wayne, Indiana, to some point on, or near, Traverse Bay, as
aforesaid, and provision was made whereby the company would be permitted to take
indemnity from the odd-numbered sectioms within twenty miles of the road, instead
of within fifteen miles, as under the act of 1856.

The withdrawal of the additional indemnity belt, provided for by the act of 1864,
was ordered October 23, 1866.

An examination shows that the lands relinquished by the company, and for which
it obtgined indemnity under the act of June 22, 1874, were all outside the fifteen mile
limits, and within the twenty mile limits, of the grant for said company.

It does not appear from the records that any of the relinquished tracts were ever
selected by the company, or approved on account of its grant. On the other hand,
the records show that at the date of the additional withdrawal, under act of June 7,
1864, the lands relinquished were covered by filings and entries under the pre-emp-
tion and homestead laws.

From the foregoing, it appears that the lands relinquished were in the indemnity
limits (fwenty miles), and had never been selected or approved for the company.
Since the papers were returned to this office, the company has filed a letter withdraw-
ing the statement, that ¢ the lands under discussion were formally selected by this
company in lien of lands in place within the primary limits,” and adds, ‘It must
now be understood that both the lands relinquished, and the lands in leu, were
within the indemnity limits.” This letter is herewith enclosed.

In reply to your question asking whether the reconveyance and relinquishment of
the lands, for which the company received indemnity, was made by request of the
government, and the manner in which said request was communicated, I have to say,
that, after diligent search, I have been unable to find that the company was ever re-
quested by the government to relinquish its claim to any of the lands for which it
received indemnity under the act of June 22, 1874. All that I can find bearing upon
this matter is a letter from the company’s attorney, Mr, Horace J. Frost, asking how
the company should be indemnified for certain lands covered by entries at the date
of withdrawal under act of 1864, and a reply thereto, by this office, that a method of
adjustment for such losses was provided by the act of June 22, 1874, Said letters—
Mr. Frost’s being dated October 28, 1874—and copy of the reply of this office—bear-
ing date November, 1874, are herewith enclosed.

The counsel for the company states in his argument that ‘the lands were recon-
veyed to the government, by request, from time to time,” If this is so, I have been
unable to find any record of such requests, and this fact leads me to the conclusion
that the counsel for the company has been misled info making the statement referred
to. :

Tt will be seen that the tracts in lieu of which these selections were
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made were embraced in entries prior to the withdrawal of the lands,
and the company was not requested to relinquish in their favor, but,
on the other hand, sought to increase its diminished grant through the
operation of the act of June 22, 1874 (supra), by urging invalidity in the
entries, the same having been allowed after the passage of the act of
June 7, 1864 (supra). This act contemplated a release by the eompany
where it had such a right under its grant as would bar the settler from
completing his claim.

‘While it was not mandatory upon the company, yet its object was
plainly for the relief of settlers, and that the company might not take
lands in lien of which it was not justly entitled, provision was made in
the act “that nothing herein contained shall in any manner be so con-
strued as to enlarge or extend any grant to any such railroad.”

It is clear that this company had no such right in any of these lands,
entered before the withdrawal of the same, as could prejudice the
rights of such entrymen, and as the tracts in lien of which the selec-
tions are made lie within the indemnity limits, the approval of such
selections was a clear enlargement of the grant.

Under the terms of the grant the company was restricted in the
selection of indemnity to alternate sections, which by election embraced
the odd-numbered sections, and by the waiver of claim in certain odd-
sections, in which they had no right by reason of prior disposals, it was
sought to make available, through the operation of the act of 1874, also
the even-numbered sections.

The decision in the case of the St. Paul and Sioux City Railroad
Company (suprae) fully disposes of the argument made in support of the
answer to the rule under consideration, and adhering to the views
therein expressed, I direct that demand be made for the reconveyance
of these lands under the provisions of the act of March 3, 1887, and at
the expiration of the time allowed, that report be made to this Depart-
ment for such further action as the facts may warrant.

PAYMENT—REINSTATEMENT OF CANCELED ENTRY.
BLEDSOE ». HARRIS.

The payment of the purchase price of a commuted homestead entry to the clerk of
court to be forwarded with the final proof is not authorized by statute, and
is at the risk of the claimant.

An application for the re-instatement of a canceled entry will be denied where no
error is alleged as against the judgment of cancellation,

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 16, 1892.

I have considered the case of James M. Bledsoe v. Thomas Harris,
on appeal from your decision of June 1, 1891, involving the validity of
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the latter’s homestead entry for the W. 1 of NE. 1, Sec. 4, T. 14 S., R.
23 W., Camden land district, Arkansas.

It appears that the plaintiff made a homestead entry for said land
January 30, 1882; that on August 11, 1888, a hearing was held'before
the local officers on the charge of abandonment, brought by T, W, Tur-
nell, wherein Bledsoe made default and the entry was canceled by your
letter of July 23, 1889. No appeal having been taken your judgment
was final.

From some cause, the contestant, J. W. Turnell, failed to take ad-
vantage of his preference right and on September 11,1889, Bledsoe filed
in your office a petition and affidavits asking for a re-instatement of his
homestead entry.

October 16, 1889, before any action was taken on the petition by you,
the local officers allowed Thomas Haxrris, the defendant in this case, to
make entry of the land. :

March 21,1890, you directed that a hearing be ordered to investigate
the allegations made in said petition, with notice to all parties in inter-
est, and on September 27, 1890, both parties in this case appeared be-
fore the clerk of the court of Hempstead Co., Arkansas,and introduced
their testimony.

On October 8, 1890, the local officers, rendered a decision in favor of
the plaintiff and on June 1, 1891, you reversed the judgment below and
sustained the entry of Harris; whereupon the plaintiff appealed.

The petition filed, upon which the hearing was ordered, recites that
on December 20, 1884, 8. W. Mallory, receiver at Camden, issued and
published notice that on February 9, 1885, Bledsoe would appear and
make commutation proof on his homestead entry, before the judge ot
the court of said Hempstead county; that on the day prescribed, Bled-
s0e, in the absence of the judge, made said proof before H. J. Trimble,
clerk of the court, and that said proof and $100, in money, were left
with said elerk to be forwarded to the local officers and were forwarded
February 16, 1885,

Furthermore, it appears that said proof and money never reached
the local office, at least, there is no record of its receipt, and the regis-
ter of the local office at the time said commutation was made, has since
deceased.

The plaintift in this case, seeks the re-instatement of his enfry, on
the ground, substantially, that he had complied with the law and com-
muted his entry; that the cancellation of his entry on the ground of
abandonment was in error as he had perfected his right to the land and
therefore that the entry of Harris should give way to his superior right
and his entry be re-instated.

It appears from the evidence submitted in this contest, that several
months before the alleged commutation, plaintiff gave out word that
Ire would sell his claim and it was so generally understood in the neigh-
borhood; that he entered into an oral agreement about October, 1884,
to sell and convey all his interest in and to said land in controversy to

1641—voL 15—-5 '
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A, Anderson, for the sum of $450, but from some cause this was not
carried out, and subsequently he sold or attempted to sell his claim to
the land to James F. Hartin, who received what purported to be a con-
veyance of the same about the time the alleged commutation was made
and thereafter plaintiff moved his family away from the land and aban-
doned the same.

The testimony as to the exact time this transfer was made is not
clear, Bledsoe testifies that he made the same after the alleged commu-
tation, but it is alleged on the other hand, that Bledsoe owed Hartin a
sum of money; that Hartin also furnished the money to commute and
that the sale was actually effected before the alleged commutation. How-
ever, as there is no record of such commutation and the papers, if there
ever were any, have been lost, it is a difficalt question to determine.
The plaintiff, however, had not at the time this alleged conveyance was
made, received final receipt for this land, hence he had no interest in
the same to sell or convey, and therefore at the date plaintift filed peti-
tion for re-instatement of his entry, he had forfeited all interest what-
ever in the land, by his attempted transfer and abandonment of the
game.

If he had fully complied with the requirements of the homestead law
and received his final receipt he would have had the right under the
decisions of the courts and of this Department to sell or dispose of the
land. Meyers v. Crof (13 Wall., 291); Falconer ». Hunt et al. (6 L. D.,
512); Fritz Schenrock (7 L. D., 368).

The law provides that when proot is made on commuted homestead
entries, the purchase money shall be paid to the receiver of the district
land office. :

In this case, however, neither the money nor the proof required by
law, ever reached the local office and therefore no payment was made,
or right acquired that would have entitled the plaintiff to a final receipt.

It is true that the law allows commutation proof to be made under
some circumstances, before a clerk of the court, but there is no author-
ity for paying the purchase money in any case to said clerk and if the
plaintiff did so, he did it at his own risk.

In 1888, six years after the entry was made and four after abandon-
ment, as there was no record of the alleged proof and purchase, the
local officers allowed a contest against plaintiff’s entry for abandon-
ment; personal notice was given Bledsoe but from some cause it was
not served in time to give him the requisite thirty days before trial,
therefore the local officers fixed another date for trial, giving Bledsoe
notice by registered letter in sufficient time so that he had sixty days
before trial. Both these notices plaintiff acknowleges he received, yet
at the date of trial, he failed to appear and answer the charge. The
evidence submitted by the contestant Turnell, showed abandonment;
the local officers so decided and when the case was reported to your
office you affirmed the decision below, which became final.

Transferees have the right to file notice in the local office showing
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their interest in a pending entry. Manitoba Mortgage and Investment
Co. (10 L. D., 566). But in the case at bar, for five years or more
neither the entryman nor the alleged transferee, paid any attention to
the case, although in the meantime a contest had taken place and been
decided finally against them. It is unreasonable to suppose that any
entryman or his transferee who was entitled to a final receipt, would
rest quietly for five years and in no way protect his claim, even when
contested, or even make an inquiry at the local office relative to the
alleged commutation.

If Bledsoe is so anxious now to protect the rights of his alleged
transferee, why did he not appear at the contest and defend the claim
or notify his transferee and give him an opportunity to doso? He did
neither, but allowed a final judgment of cancellation to be made,

This entry was regularly contested, the entryman legally notified,
the judgment of eancellation has become final. In the present appeal
there are no errors assigned against said judgment and on that ground
alone the petition for reinstatement should be rejected. Wiley ». Pat-
terson (13 L. D., 452).

In view of all the circumstances in this case, the suspicion of bad
faith, the indifference shown as to alleged commutation, the abandeon-
ment of the land, the failure to appear at the trial and defend their
claim, the final decision against the entry, and the fact that the land
is now embraced in the entry of Harris, I am satisfied that the decigion
that appellant’s claim should be rejected, is correct.

Some testimony was brought out in the trial, going to show that the
defendant had not complied with the homestead law, but this question
does not enter into the issues of this case and can not therefore be con-
sidered now.

Your decision is affirmed.

MINING CLAIM~SURVEY~CIRCULAR OF DECEMBER 4, 1884.
CORRECTION LODE.

In the survey of a mining claim the end line must terminate at the point where the
lode, in its onward course or strike, intersects a senior location; and the regu-
lations of December 4, 1884 to this effect are not in conflict with statutory pro-
visions.

Secretary Noble to the Commissioner of the General Land Office, July 18,

1892.

I have considered the appeal taken by Rolla Wells from your decis-
ion of February 5, 1891, ordering an amended survey of the Correction
Lode claim in eonformity with the provisions of the circular of Decem-
ber 4, 1884, (3 L. D., 540).

Said Wells made mineral entry (No. 298) on October 11, 1887, for the
Correction Lode and Millsite claim (survey No. 576 A) at Las Cruces,
New Mexico.

Said claim was located June 28, 1886, and overlaps on its westerly
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end the Evalena lode claim (survey No. 578 A), located on January 1,
1886. ‘

In your letter of February 5, 1891, addressed to the United States
surveyor general at Santa e, New Mexico, you stated that the said
cirecular had been disregarded in the making and approving of said
survey, and required the same to be amended so as to conform thereto.

There is also transmitted with the papers an application by the claim-
ant for an order vacating and annulling paragraphs 1, 2, 3, 4, 5, 6 and
8 of said circular.

The survey in question conflicts with four other lode claims, at its
westerly end, by the boundaries as given, but the area in conflict in
each case is afterwards excluded from the area of the Correction lode,
in the following words:

Saving and excepting from this the Correction lode elaim, all that portion thereof
in conflict with the Pacific lode c¢laim, Sur. No. 577 A, with the Evalena lode claim,
Sur, No. 578 A, with the Tangle lode elaim, Sur. No. 580 A, and with the Smuggler
lode claim, Sur.583 A, which said excepted portion is bounded and described as fol-
lows, ete. .

The object of extending the Correction lode survey into these other
surveys was to secure within its area a triangular piece of ground not
included in these surveys, and, at the same time, to theoretically make
the west end line of the Correction lode parallel to its east end line.

" This mode of making said survey plainly disregarded the instructions
of said circular, which provides, inter alia, as follows: .

1. The rights granted to the locators under section 2322, Revised Statutes, are re-
stricted to such locations on veins, lodes, or ledges, as may be ¢ situated on the pub-
lie domain.” . . . . His (thelocator’s) right to the lode claimed terminates where
the lode in its onward course or strike intersects the exterior boundary of such ex-
cluded ground and passes within it.

2, The end-line of his survey should not, therefore, be established beyond such
intersection, etfec.

In the present survey the end-line was established beyond such inter-
section and was partly within four other surveys. But it is contended
that said circular was improperly issued and is not a valid regulation,
except as to paragraphs 7 and 9, becauseit ignores the rights of ¢ cross
lode” locators under section 2336 of the Revised Statutes.

Said section 2322 provides that the locators of all mineral lodes:—

Shall have the exclusive right of possession and enjoyment of all the surface in-
cluded within the lines of their locations. . . . . And nothing in this section
shall authorize the loeator or possessor of a vein or lode which extends in its down-
ward course beyond the vertical lines of his claim to enter upon the surface of a claim
owned or possessed by another.

In the present case the location of the Evalena lode was the senior
location, and, therefore, Mr. Wells as the junior locator is excluded by
the express terms of the above statute from ¢ entering upon the sur-
face” of the Evalena claim for any purpose, even for marking out the
boundary of his westerly end-line as he contends. Yet by section 2325
the boundaries of the claim ¢ shall be distinctly marked by monuments
on the ground.”
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The circular of December 4, 1884, appears therefore to be fully war-
ranted by said section 2322, and to be a proper and valid regulation of
proceedings thereunder, taking said section alone into consideration.

But it is contended that the survey in question was authorized by
said section 2336, which provides that:

Where two or more veins intersect or cross each other, priority of title shall gov-
ern, and such prior location shall be entitled to all ore or mineral contained within
the space of intersection; but the subsequent location shall have the right of way
through the space of intersection for the purposes of the convenient working of the
mine, ete.

This section evidently applies only to cross lodes, and provides a
right of way through the space of intersection which divides the two
sections of the intersected vein or lode, ¢ for the purposes of the con-
venient working of the mine.” In the case of Branagan ». Dulaney (8
Colo., 408) the supreme court of Colorado held that this right of way
was a way of necessity ¢ for the purpose of excavating and taking away
the mineral contained in the eross-vein.”

But in the present case no such reason exists, or is pretended, for ex-
tending the survey in question into the domain of a senior survey, and
said section 2336 has no application to a case where the end of a lode
simply is made to project into the surface of another prior claim. Engi-
neer Mining and Developing Company (8 L. D., 361).

In the case of Belk v. Meagher (104 U. 8. 279-284) it is said:

The right of location upon the mineral lands of the United States is a privilege
granted by Congress, but it can only be exercised within the limits prescribed by the
grant. A location can only be made where the law allows it to be done. Any attempt
to go beyond that will be of no avail. Hence a relocation on lands actually covered
at the time by another valid and subsisting location is void; and this not only
against the prior location, but all the world, because the law allows no such thing
to be done. '

In the present case the attempt of the locator is to obtain a piece of
mining ground by a device which the law does not allow.

Said application is therefore denied.

Your judgment is affirmed.

RAILROAD GRANT—SETTLEMENT RIGHT.
LEONARD #. NoRTHERN Paciric R. R. Co,

The purchase of the possessory claim and improvements of another confers no right
under the settlement laws that will defeat the operation of a railroad grant;
nor can such right be acquired through the possession of a tenant.

' Secretary Noble to the Commissioner of the General Land Office, July 18,
1892.

I have considered the case of Simon Leonard ». the Northern Pacific
Railroad Company, involving the NE.  of Sec. 15, T. 10 N., R. 12 W,,
Helena land distriet, Montana, on appeal by Leonard from your decision.
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of June 12, 1891, holding for cancellation his pre-emption entry covering
said tract.

This land is within the primary limits of the grant for said company,
as shown by the map of definite location, filed July 6, 1882, and was
also embraced within the limits of the withdrawal upon the map of
general route, filed February 21, 1872,

The records show that one Joseph Scrutchfield filed declaratory state-
ment No. 2166, for the land, Janunary 4, 1872, alleging settlement De-
cember 4, 1869. Said filing served to except the tract from the opera-
tion of the withdrawal on general route.

On May 21, 1883, Leonard filed declaratory statement No. 5285 for
this land, alleging settlement April 10, 1883, and, after due notice by
publication, he made proof, on November 10, 1883, and cash certificate
No. 2023 issued June 22, 1885,

On December 22, 1886, the company listed this land on account of its
grant.

Upon the examination of Leonard’s entry, you ordered a hearing to
determine the status of the land on July 6, 1882, the date of the filing
of the map showing the line of definite location of the road opposite
this land.

The testimony offered at the hearing shows that in 1881 Leonard pur-
chased the possessory claim of one William W, Royal to this land. At
that time the tract in question was inclosed with an adjoining tract in
an even-numbered section in one enclosure, the south boundary of this
land being a river,

The tract in the even numbered section was patented land, owned by
Royal, who seems to have used the tract in question, in connection
therewith, and the sale by Royal to Leonard is alleged to have em-
braced both tracts-—that is, so far as Royal had an interest therein.

Upon the tract in question, in addition to the fencing, was a house,
presumably that built by Scrutchfield under his filing made in 1872.

At the time of this sale, Leonard was residing in the town of Phillips-
burg, distant some thirty miles from the land in dispute. He alleges
that he rented the land to one Howard, during the year 1882.

Howard lived upon the tract in the even section, and at most cut hay
from the land in dispute.

In the spring of 1882, Leonard made application to purchase this
land of the company, and, in January, 1883, he moved his family from
town, to the tract in the even section, and in the following April moved
them upon the land in question, where they continued to live until his
offer of proof, six months later, when they returned to the tract in the
even section.

Your decision holds that Leonard did not have such a claim to this
land, on July 6, 1882, as would serve to defeat the grant, and, further,
that his entry is illegal, having moved from land of his own in the even
section to make settlement upon the tract in question.
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The first question for consideration is, whether this land was excepted
from the grant, for, if it was not, it passed under the grant, and any
question of Leonard’s disqnalification in the matter of the entry of this
land need not be considered.

In determining this question we must look to the condition of the
and at the date of the definite location of the road. Was there such
a claim at that date as would serve to defeat the grant?

It appears that after the abandonment of this land by Secrutchfield,
when not shown, it was used by Royal in eonnection with adjoining
land for which he held a government patent.

As to whether Royal laid any elaim to this land, or, if he did, the
nature of the same, is not shown. Whatever his claim, however, he
abandoned the same by his sale to Leonard in 1881, prior to the date of
the definite location of the road.

Leonard did not take possession under his purchase until April, 1883,
nearly a year after the date of definite location, and had, prior to this
time, applied to the company for the purchase of the same. '

It has been repeatedly ruled that no rights are acquired under the
settlement laws by the purchase of the possessory rights and improve-
ments of another (Willis ». Parker, 8 I. D., 623, Bunger ». Dawes, 9
L. D., 329), and that no rights are acquired through acts performed by
an agent. McLean v. Foster, 2 L. D., 175.

Leonard not having made a personal settlement upon this land prior
to the date of the definite loeation of the road, I must hold that he
acquired no such right through the purchase from Royal as would de-
feat the grant, nor could such right be acquired throngh the possession
of a tenant.

I must therefore hold that the land passed under the grant, and for
this reasou sustain your decision and direct the cancellation of Leon-
ard’s entry.

CONTEST—~-PREFERENCE RIGHT.
JEFFERS . MILLER.

A preference right can not be secured through a contest against an entry covering
land reserved from such appropriation.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 18, 1892.

On December 5, 1889, Robert H. Miller made soldier’s additional en-
try No 1900 (final certificate No. 289), for lot 1, Sec. 23, T. 48 N., R. 4
‘W., Ashland, Wisconsin.

On December 2, 1390, Edward B. Jeffers filed his affidavit of contest
against the entry, alleging:

From the best information I can get, said entry was fraudulent at its inception, as
is shown by affidavit of A. R. Osborn, now on file in the General Land Of-
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fiee . . . . . and Ifurther swear from information and belief that the said
land at the date of said entry were (was) withdrawn lands for the benefit of the
Chicago, St. Paul, Minneapolis and Omaha Railway Company, under act of Congress
of June 3, 1856, and as such was not of the class of lands which are open to en-
fry . . . . . that said soldier’s additional scrip was made by power of atior-
ney, and was therefore illegal.

He accompanied his contest with an application to make homestead
entry of the land, and the receiver recommended a hearing.

On February 27, 1891, Messrs. Britton and Gray, of this city, as at-
torneys for Miller, moved the dismissal of the contest, and, on April 16,
1891, you sustained that motion and at the same time held Miller’s en-
try for cancellation, saying:

There can be no question but that this land was not subject to Miller’s application
when presented, having been withdrawn under the grant to aid in the construction
of railroads, made by the act of June 3, 1856. It is not needed in the satisfaction of
the grant, and would be restored on the 17th instant, but for the enfry of record.

Where applications had been made for any of these lands while in a state
of reservation, it was held that such applications conferred no right upon the appli.
cants, and that the lands would be restored without regard to the same,—
citing Chicago, St. Paul, Minneapolis and Omaha Railway Company,
11 L. D., 612. '

From that judgment both Miller and the contestant have appealed;
the former alleges error in your holding that the land in question was
not subjeet to his entry, and the latter (Jeffers) that it was error to
hold the entry for cancellation, ¢ without regard to the application of
appellant,” and further insisting that ¢if the entry is to be ecanceled,
without a hearing, then appellant is entitled to an entry nunc pro tunc.”

Since your action, dismissing the contest and holding the entry for
cancellation, the following named persons made homestead applications
for the land: Louis Oettel, April 18, 1891; Abel H. Dufur, November
11,1891, ‘

Theése applications were rejected, because of Miller’ entry. The ap-
plicants duly appealed, and you have forwarded their appeals to this
Department.

Attorneys for Miller strenuously insist that Jeffers’s contest is ¢ irreg-
ular and insufficient,” and that your action dismissing the same was
proper; but no grounds are presented in support of their allegation
that his entry is valid. They promise, however, “in due time, to show
that the land was properly entered, was subject thereto, and should be
patented to Miller, but before any discussion can be had upon that
question we submit and move that the contest, so-called, of Jeffers be
disposed of.”

This case being here upon Miller’s appeal, as well as that of Jeffers,
the merits of both appeals must be considered and finally disposed of.

It is manifest, from the recitals in your deeision, that the land being
in a state of reservation was not subject to entry, and that no rights
were conferred upon Miller by reason of his entry. Your decision hold-
ing the same for cancellation is therefore affirmed.
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It appears that all the lands withdrawn for the benefit of said com-
pany, and not needed in satisfaction of the grant, were ordered to be
restored on April 17,1891, The land in controversy would likewise
have been restored to entry but for the entry of Miller thereon. His
appeal from the action of your office suspended the final determination
of the legality of his entry, until passed upon by this Department.

If, as above shown, the entry was illegal, because made of lands not
subject thereto, it is unnecessary to consider or discuss the fraudulent
character of the same, upon the basis of the Osborn affidavit, referred
to by contestant. The land not being subject to entry, all other ques-
tions as to the manner in which it was made are eliminated.

If Miller’s entry was invalid, because made of lands withdrawn for
the benefit of a railway company, it follows that contestant’s homestead
application, made for the same lands, in the same condition, would
have been properly rejected.

Had Miller filed a relinquishment of his entry immediately after the
contest was filed, and had done so confessedly because of the contest,
still coutestant could not thereby have secured any rights to the land,
the same not then being subject to entry. To have given him a prefer- -
ence right the contest must have been brought against an entry made
for lands subject to entry. At most, the contestant ouly called atten-
tion, “from information and belief,” to that which your office would
necessarily have discovered and acted upon.

I think the application to eontest was properly dismissed, and your
action therefore is accordingly affirmed.

SWAMP TLANDS_FIELD NOTES OF SURVEY.

STATE oF MICHIGAN.

To suppért a claim of the State to swamp land on the field notes of survey it should
appear therefrom, where the survey is made prior to the grant, that the land is
unfit for cultivation by reason of its swampy character.

* Secretary Noble to the Commissioner of the General Land Office, July 18,
1892,

By letter of July 6, 1891, you refused to certify and patent to the
State of Michigan, under the swamp land grant, the SE. % of the NE.,
and the NW. 1 of the SE. £ of Sec. 1, the W. } of the NE. %, the 8. } of
the NW. 4, and the NW. % of the SW. 1 of Sec. 9, and the W. % of the
NE. % of Sec. 21, all in T. 51 N, R. 3¢ W, upon the ground that the
field notes of survey do not show that the lands are of the character
contemplated by the grant.

The State alleged in its application that these lands were shown by
the field notes of survey to be of the character of lands eontemplated by
the grant, and that the W. % of the NE. % of Sec. 21 was certified by the
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surveyor-general as swamp land, in list 13, Lake Superior district, May
11, 1852, which furnishes an additional reason why said land should be
certified and patented.

You state that your office has received no list whatever dated 1852,
but that the surveyor-geueral reported list 13, dated February 12,
1853, which did not embrace this tract,

From the rejection of their application the State appealed, assigning
the following grounds of error:

First. In holding that the land in section 21 was not certified by the surveyor-
general as swamp and overflowed land.

Second. In holding that the field notes of survey of all the land in question do not
show them to be of the character contemplated by the granting act.

Third. Error in refusing to certify the patent to lands in the State as they clearly
fall within the meaning of the aet of September 25, 1850, granting swamp and over-
flowed lands to the State of Michigan.

I find nothing in the record in support of the allegation of the State,
that the W. 4 of the NE. } of Sec. 21 was certified by the surveyor-
general as swamp and overflowed land, or in conflict with your state-
ment that the records of your office do not show that said trust was so

" certified.

The field notes in this case show that the greater part of each small-
estlegal subdivision is swamp and overflowed ; but as they do not show
that the lands were thereby rendered unfit for cultivation, and the
survey having been made prior to the date of the grant, I see no error
in refusing to certify and approve the lands without further evidence
of the character of the land. If there is no adverse claimant, 1 see no
reason why the State may not prove it by ex parie testimony, but, if
there is an adverse claimant, a hearing should be ordered.

Your decision is aﬁiw

oy L
0' / IVDIAV LANDS—ALLOTMENT—PATENT.

Lizzie STRICKER.

A patent for Indian lands, issued under the general allotment act, and in accordance
v with the record, passes title to such land, and the Department is thereafter with-
ont authority to cancel said patent and issue another to correct an alleged error

as to the name of the patentee.

Secretary Noble to the Commissioner of Indian Affairs, July 18, 1892,

I return herewith the communication from George Stricker of the
Yankton Sioux tribe of Indians and accompanying land patent No. 822
issued in the name of his daughter Luey Stricker which accompanied
your letter of 7th ultimo.

As the correct name of the allottee is Lizzie Stricker you recommend
that the patent be canceled and a new patent issued to Lizzie Stricker
who is the allottee intended by the patént.
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In response thereto, I transmit herewith an opinion of the Hon. As-
sistant Attorney General for the Department of the Interior, dated
15th instant, in which I concur, wherein it is held that it is beyond the
power of this Department to cancel the said patent and issue a new
one on the showing made.

The Assistant Attorney General suggests that Congress should be
asked to enact such further legislation as would authorize the Depart-
ment to rectify this and similar errors.

OPINION.

Assistant Attorney General Shields to the Secretary of the Interior, July
15, 1892

I beg to acknowledge receipt of a communication and accompanying
papers, from the Commissioner of Indian Affairs, relative to the issue
of patent to Lucy Stricker, which papers were referred to me June
8, 1892, by Acting Secretary Chandler, for an expression of opinion
upon the matters presented.

It appears that on May 8, 1891, patent No. 822 was issued to Lucy
Stricker, a Yankton Sioux Indian, as allottee, for the S. W. 1 N. E, 1,
of Sec. 33, T, 97. N, R. 65 W, 5 P, M., South Dakota.

George Stricker now returns said patent, asserting that it should
have been issued to ¢ Lizzie” Stricker, his child; and prays the error
may be corrected. E. W. Foster, U. 8. Indian Agent, certifies that
the correct name of the allottee is ¢ Lizzie” Stricker, “as shown in
the census.” J. G. Hatchett, the special alloting agent of the United
States, certifies that by mistake the name was given as ¢ Lucy?” when
he made the allotment; and the Commissioner of Indian Affairs ree-
ommends that said patent be canceled and a new one be issued to Liz-
zie Stricker.

The patent in this case was issued under the general allotment act.
of February 8, 1887, 24 Stat., 388, section 3 of which requires the allot-
ments to be made under rules prescribed by the Secretary of the In-
terior, by special agents appointed for that purpose, and the United
States Indian agent in charge of the reservation about to be allotted.
The allotments when made are to be certified in duplicate to the Com-
missioner of Indian Affairs, one copy to be retained by him, and the
other transmitted to the Secretary of the Interior, for his action, and
to be deposited in the General Land Office. This certified list consti-
tutes the record in the case and in accordance with that record the:
patents are prepared and issued in the General Land Office.

I understand, from the papers forwarded by the Commissioner of In-
dian Affairs, that the patent is in accordance with the duplicate list in
his office. Indeed, Hatchett, the special allotting agent, states that
by mistake the name of Lucy was placed upon said list, presumably,
by himself, An inspection of the duplicate list in the General Land



76 DECISIONS RELATING TO THE PUBLIC LANDS.

Office, which I have caused to be made, shows that the patent was issued
strictly in accordance therewith.

It is therefore to be assumed that said patent is in accordance with
the record duly made by the proper officer. If this assumption is cor-
rect, it is beyond the power of this Department and I so advise you, to
cancel said patent and issue a new one, on the showing made. Thelaw
-on this point seems to be well settled, and I need cite no other author-
ity to sustain it than your recent decision in the case of Thaddeus Mec-
Nulty, 14 L. D., 534,

The Department being powerless of itself fo correct this mistake,
though committed by its own officers, the proper party is left without
land because her name is not on the list of allottees, whilst a patent is
outstanding for land to which the patentee, if in existence, is not en-
titled. In contemplation of law, the patent, so improvidently issued,
has passed the legal title to the land covered by it, out of the United
States and beyond the reach or control of the officers of the Executive,
whilst there is no one who can properly surrender and relinquish the
same. Relief might possibly be obtained by invoking the aid of a court
of equity. But this course would be attended with difficulties, delays
and expense which neither the government or allottee ought to be com-
pelled to encounter.

In view of the circumstances of the case, and I am informed unoffi-
cially there are many like it, I beg to suggest that Congress should be
asked to enact such further legislation as would authorize the Depart-
ment to rectify this and similar errors.

SURRENDER OF PATENT—INDIAN ALLOTMENT.
PrETTY CRAZY EYES.

The sole heir of an allottee may surrender, under the act of November 19, 1888, for
purposes connected with the administration of Indian affairs, the patent there-
tofore issued and take other land in lieu thereof.

‘When a patent is thus surrendered under said act a formal relinquishment must be
endorsed on said patent, and due proof of heirship furnished. Thenew patent
should be issued to the heir of said allottee, as such, and contain a recital of
the facts with respect to the issue and surrender of the original patent.

Secretary Noble to the Commissioner of Indian Affairs, July 18, 1892

I acknowledge the receipt of your communication of 7th instant, and
its enclosures relative to the cancellation of a patent No. 873 issued to
Pretty Crazy Eyes a Yankton Sioux Indian.

In response thereto, I transmit herewith an opinion of the Hon.
Assistant Attorney General for this Department dated 15th instant, in
which I coneur, wherein he holds that as the relinquishment is not
properly endorsed upon the patent and because it incorrectly gives the
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number of the patent surrendered, it should not be accepted, at-
tention is also called to the fact that the statement of the father in
the relinquishment is the only evidence in the papers to show that the
deceased allottee was nnmarried and without issue and that he was
her father and only heir. _

I agree with the Hon. Assistant Attorney General that this uncor-
roberated statement should not be accepted and you will direct the
Indian Agent to report on the subject accompanied by the testimony
of parties cognizant of the facts.

OPINION,

Assistant Attorney-General Shields to the Secretary of the Interior, July
15, 1892.

On June 8, 1892, Acting Secretary Chandler referred to me, for an
expression of opinion on the matter therein presented, a communica-
tion, and accompanying papers, from the Commissioner of Indian Af-
fairs, respecting the allotment heretofore made to Pretty Crazy Eyes,
a Yankton Sioux Indian, and I beg leave herewith to submit my views.

It appears that on May 8, 1891, patent No. 873, was issued to said
Indian for, and as an allotment in severalty to her of, the N. W.1 8,
W.4 and Lot No.1 of Sec.10 T. 96 N., R. 65 W., of 5 P. M., South
Dakota, and that thereafter said allottee died, without having married,
leaving her father, Crazy Eyes, or Istakmaskinyan, as her sole heir and
legal representative.

The land so allotted is now wanted by the Indian Office for the estab-
lishment of a substation, theresidence of an additional farmer, and the
erection thereon of a warehouse for the storage of government prop-
erty.

The father and heir of the allottee is willing to relinquish the land
for these purposes, if other lands be allotted in lieu thereof. To this
end said patent has been surrendered for cancellation, and what pur-
ports to be a relinquishment and quit-claim to the United States all of
his interest, right or title to said land, has been executed by him be-
fore a notary public and attached to this patent. And I presume an
expression of opinion is desired from me as to whether said patent may
be s0 surrendered and a new allotment made to the father; and,if these
inquiries be answered in the affirmative, whether the papers submitted
are in due form. '

Section 2 of the act of November 19, 1888, 25 Stat., 611, I think covers
the case. Its provisions are as follows:

The Secretary of the Interior is hereby authorized, in his discretion, and when-
ever for good and sufficient reason he shall consider it to be for the best interest of
the Indians, in making allotments under the statute aforesaid, to permit any Indian
to whom a patent has been issued for land on the reservation to which such Indian
belongs, under treaty or existing law, to surrender such patent with formal relin-

quishment by such Indian to the United States of all his or her right, title, and
interest in the land conveyed thereby, properly indorsed thereon, and to cancel such
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surrendered patent: Provided, That the Indian so surrendering the same shall make
a selection, in lieu thereof, of other Jand and receive patent therefor, under thepro-
visions of the act of February eighth, eighteen hundred and eighty-seven.

The patent recommended was issned under the allotment act of 1887,
and, therefore, under “existing law;” it is for land on the reservation
to which the Indians belonged, and it is now proposed to select in lieu
thereof other lands under the provisions of said act of 1887. There
seems to be a good and sufficient reason why in this case you should
exercise the discretion with which you are clothed by the act, as the
purpose for which the exchange is sought to be made is ¢ for the best
interest of the Indians,” being for the promotion of the administration
of their affairs only.

I conclude, therefore, that such an exchange of lands, as is proposed,
may be consummated between the government and an allottee; and if
with an allottee no reason suggests itself why the heir who becomes
entitled to allotted land may not do the same thing,

Section 5 of the allotment act of February 8, 1887, supra provides
that the allotted lands are to be held in trust for the benefit of the
allottee, ¢ or, in case of his decease, of his heirs according to the laws
of the State or Territory where such land is located.”

The lands in question are stated to be situate in South Dakota. By
the civil code of the Territory of Dakota, Section 778, it is provided
that It the decedent leaves 1o issue nor husband, nor wife, the estate
must go to the father.” And, by section 24 of the act of February 22,
1889—24 Stat., 676—enabling the people of that Territory to form two
states out of the same, this law was continued in force in the new
states ‘““except as modified or changed Ly” said act “or the constitu-
tion of the states, respeectively.” It has not been so modified or -
changed and therefore is yet in force. So that, if the deceased allottee
was unmarried and without issue as stated the father is the sole heir,
and as such can do all, in the premises, which she could do, if alive.

The aet of October 19, 1888, supra contains a provision that when
the patents for allotments are surrendered, a formal relinquishment by
the Indian to the United States, of all his right;, title and interest in the
allotted land shall be “ properly indorsed thereon.” In the present
case there is no formal relinquishment properly “indorsed” on the
patent, but it is on a separate paper which is attached to the patent,
This requirement seems to be a wise one, inasmuch as upon compli-
ance with it, the patent and the relinquishment become thereafter in-
separable as would nof necessarily be the case with a paper merely
attached to it. The rule is a good one and I think it should be fol-
lowed here.

It is my judgment that the relinquishment transmitted should not be
accepted, because not “properly indorsed” on the patent, and because
it incorrectly gives the number of the patent surrendered. But when
so indorsed it may be accepted, the patent canceled, a new allotment
made in lieu of the surrendered land and patent issued therefor.
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The patent for the new allotment eannot be issued in the name of the
original allottee, because she is now known to be dead. But as it is to
be issued on account and in lieu of the allotment originaily made to her,
it should be issued to her father as her heir, and the issue and surren-
der of the original patent, giving the date, number and record page
thereof, and the death of the allottee and the heirship of the father
should be recited in the new patent.

Attention is called to the fact that the statement of the fatherin the
relinquishment is the only evidence in the papers to show that the de-
ceased allottee was unmarried and without issue, and that he was her
father and only heir. I think this uncorroborated statement should
not be accepted as sufficient evidence upon which to base action so im-
portant. And the Indian Agent should be ordered to malke a report
on the subjeet, accompanied by the testimony of parties cognizant of
the facts.

TIMBER CULTURE ENTRY—-ACT OF MARCH 13, 1874.
ANDERSON ». POTTER.

A timber culture entry embracing land in different sections may beallowed to stand,
where made prior to the act of June 14, 1878.

First Assistant Secrctary Chandler to the Commissioner of the General
Land Office, July 20,1892,

- Ou the 10th of August, 1876, James W, Potter made timber culture

entry for the S § of the Sk 1 of Sec. 8, and the N } of the NE 1 of See.

17, T. 23 8., R. 56 W., Pueblo land district, Colorado.

On the 26th of December, 1888, Charles Anderson filed an affidavit
of contest, alleging that the said entry was illegal, because it embraced
land in two different sections, and that the defendant had notin any
manner complied with the timber culture law as to the portion in sec-
tion 8.

A hearing followed, resulting in a decision by the local officers, on
the 1st of May, 1889, in which they recommended the cancellation of
the entry so tar as it related to land in section 8. That decision was
affirmed by you on the 6th of June, 1891, and an appeal from your de-
cision brings the case to the Department.

In your decision you say: ¢ The right to make entry of land under
the timber culture law, in more than one section, has never been recog-
nized, but on the other hand, has always been denied.” In support of
your statement you cite the case of William A. Cox (3 L. D., 361),
which was a decision by Commissioner McFarland, in December, 1884,
I do not find that the question has ever been passed upon by the De-
partment, under the act of 1874, neither do I find any provision in the
statute under which the entry in question was made, which deals di-
rectly with the subject.
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The act of March 3, 1873 (17 Stat., 605) provided that ¢“only one
quarter in any section shall be thus granted.” The act of March 13,
1874 (18 Stat., 21), which amended the act of Mareh 3, 1873, provided
that “not more than one quarter of any section shall be thus granted,
and that no person shall make more than one entry under the provi-
sions of this act, unless fractional subdivisions of less than forty acres
are entered which, in the aggregate, shall not exceed one quarter sec-

tion.”

The act of March 13, 1874, was amended by the act of June 14, 1878
(20 Stat., 113) which provided that *“not more than one quarter of any
one section shall be thus granted, and that no person shall make more
than one entry under the provisions of this act.”

It was not until the passage of this last named act, that the entry
was limited to ‘any one section.” Prior to that time the words of
limitaticon had applied to the quantity of land to be entered, and not
to the location thereof. It is true that the change in the statute in
this respect is very slight, and consists only in inserting the word
“one” between the words ¢ any” and *“seetion” in the former stab-
utes.

Slight as is this change, the Department has recognized it as being
sufficient to change the rule in reference to entries in more than one
section, as it was held in the recent case of Ingalls ». Lewton (13 L. D.,
509), that under the provisions of the act of March 13, 1874, (which
was the act in force prior to the passage of the act of 1878), a second
entry of land might be made, not only in a different section but in a
different township, where the two entries taken together did not ex-
ceed one hundred and sixty acres, and the first entry was for less than
forty acres. '

Under this ruling it is clear that if Potter had made his entry for a
fractional part of a quarter section in section 8, of less than forty acres,
he could have subsequently made an additional entry in section 17,
provided the land embraced in the two entries did not exceed one hun-
dred and sixty acres. I can see no reason why this result may not as
well be attained by a single entry, and find no departmental decision
adverse to such ruling, rendered while the act under which Potter’s
entry was made was in foree, or in reference to an entry made under
said act.

The application of William A. Cox (3 L. D., 361), the case cited by
you, was made under the law of 1878, Commissioner McFarland, in
rendering his decision in that case, does not say that the applieation is
contrary to law, but rejects it ‘‘ because it embraces portions of differ-
ent sections, which is not admissible under the rules of this office.”
This decision of Commissioner MeFarland was rendered on the 3d of
December, 1884, and was evidently based upon that of Acting Secre-
tary Joslyn, rendered on the 4th of April of that year, in the case of
James C, McLafferty et al. (11 C. L. O., 54). In that case, as in the
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case of Cox, the applications were made under the law of 1878, and
they were rejected because ‘“such have been the uniform rulings,”
where the application embraced lands in two sections. No rulings,
however, are cited in support of the decision, nor do I find any made
by your office or by the Department prior to the passage of the act of
June 14, 1878, wherein similar views are expressed. The entry of Pot-
ter having been made prior fo the passage of that act, is not controlled
by its provisions, nor by the decisions made thereunder. A

The evidence submitted at the hearing in the case at bar, established
the fact that Potter sought to make entry for three forties of land in
section 8, but as it did not lay in a square form, the local officers ad-
vised him to change his application to cover the land constituting his
entry. This he did at their suggestion, and had since occupied the
whole of said land. He had fenced it all,and bad cultivated the requi-
site amount of the land to trees, the forty acres upon which the trees
were growing being enclosed by a separate fence. The trees were upon
section 17, but he had a driving track which was partly upon both
eighties, and ditches which conveyed water to his timber tract, and
upon each of the forties in his timber culture entry, and also to his
house, which was situated north of and adjoining the land in section 8,
and to a fish pond near his house. To reach the main road from his
house he was obliged to cross the land in section 8, his improvements
upon which he valued at $150. He used the land in section 8, included
in his timber culture entry, principally for pasture.

There is no contradiction in the evidence in the case, and the con-
testant does not claim that the entry should be canceled, so far as it
relates to the land in section 17, upon which Potter’s trees are growing.

I have given the case careful consideration, and my conclusion is,
that under the law in force at the time Potter’s entry was made, it was
properly allowed by the local officers, notwithstanding it embraced
land in more than one section. The decision appealed from is there-
fore reversed, and the contest is dismissed.

RAILROAD GRANT—ACT OF JUNE 15, 1880.
NorTHERN Paciric R. R. Co. v. MATTHEWS,

The right of purchase under section 2, act of June 15, 1880, can not be set up, by
one who claims no interest through the original entryman, for the sole purpose
of defeating the operation of a railroad grant.

Secretary Noble to the Commissioner of the General Land Office, July 20,
1892.

I have considered the case of the Northern Pacific Railroad Company

». Thaddeus L. Matthews, involving the E. 4 of the NE. £, sec. 23, T. 10

N., R.3 W., Helena land district, Montana, on appeal by the company

from your decision of July 2, 1891, holding said tract to be excepted
1641—vor 15——6
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from the grant made by the act of July 2, 1864 (13 Stat., 365), to aid
in the eonstruction of said road.

This tractis within the limits of the withdrawal made upon the filing
of the map of general route, July 21, 1872, but was excepted therefrom
by the pre-emption filing by one Charles Tache, filed March 24, 1870,
alleging settlement same date, which was of record, prima facie valid
and unexpired at the date of said withdrawal.

Upon the definite loeation of the road, shown upon the map filed
July 6, 1882, this tract falls within the primary, or granted, limits.

On March 22, 1871, Tache transmuted his filing to homestead entry
No. 481, which entry was canceled February 8, 1879, for failure to make
proof within the statutory period.

Matthews’s c¢laim to this land is based upon his pre-emption filing No.
9514, made on October 10, 1888, alleging settlement same date. This
filing was held for cancellation by your office letter of December 4, 1890,
the land appearing to be free from claim at the date of the definite lo-
eation of the road, but, npon claimant’s motion, your decision of July
2, 1891, reconsidering the action of December 4, 1890, and held the
land to have been excepted from the grant, by reason of the act of
June 15, 1880 (21 Stat., 236), the second section of whiech provides:

That persons who have heretofore, under any of the homestead laws, entered lands
properly subject to such entry, or persons to whom the right of those having so en-

. tered for homesteads may have been attempted to be transferred by bona fide instru-
ment in writing, may entitle themselves to said lands by paying the government
price therefor, and in no ease less than one dollar and twenty-five cents per acre,
and the amount heretofore paid the government upon said lands shall be taken as
part payment of said price: Provided, This shall in no wise interfere with the rights
or claims of others who may have subsequently entered such lands nnder the home-
stead laws.

The theory of your decision being that Tache might have availed
himself of the provisions of said act, and this right in him, although
not asserted, was sufficient to defeat the grant, so that another might
make entry thereof.

In the present case, the entry had been canceled in 1879, and, in
effect, your decision reinstates the same for the purpose of defeating
the grant, but for no other purpose.

It is clear that Tache, or his transferee, such as mentioned in the act,
was, upon the passage of the act of June 15, 1880, authorized to entitle
himself to the land entered, by making payment as required, provided
this right should not interfere with the rights of others who may have
entered such lands prior to the offer of payment, but, as held in the
case of Nathaniel Banks (8 L. D.,532), this purchase is not a consumma-
tion of the original homestead entry, operating by relation from the
date of such entry, but a private cash entry, operative from the date
of such cash entry.

In the present case neither Tache, nor any one claiming through him,
has sought to make purchase of this land.
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From the lapse of time it is reasonable to presume that no such right
exists, or, if it does, it will not be asserted.

For the present case, however, it is unnecessary to pass upon such
right; suffice it to say, no such right has been claimed, and I am of the
opinion that it can not be pleaded by another, who claims no interest
in the land through the original entryman, as in the presentcase, merely
in order to defeat the grant, and thereby open the land to entry by such
person,

It is safe to say that no right of purchase now exists, for the filing by
Matthews would bar the right of purchase, and as no such right has
heretofore been asserted by Taclie, or others claiming through him, upon
the record as made, I must reverse your decision, and hold that the
land was not subject to Matthews’s filing when allowed. The same will
accordingly be canceled.

This is no wise in confliet with the rulings in the case of said com-
Pany against Burt (3 L. D., 490); same against Holmes (5 L. D., 333);
same against McLean (5 L. D., 529), and same against Quinlan (12 L.
D., 310), for in all these cases the land was claimed either by the origi-
nal entryman or others claiming through such person.

PRACTICE—-APPEAL-NOTICE.
BRADFORD v. ALESHIRE.

An appeal will lie from a decision of the General Land Office holding a notice of con-
test insufficient, and directing further proceedings, or in default thereof a dis-
missal of the contest.

Secretary Noble to the Commissioner of the General Land Office, July 20,
1892.

On the 21st of April, 1892, you transmitted to the Department an ap-
plication for a writ of certiorari, filed by the attorneys for Mrs. A. D,
Bradford, founded upon your decision of March 23, 1892, in the ease of
A. D. Bradford ». David Aleshire, in which you denied the right of
appeal to the Department from your decision rendered in the case on
the 13th of February of that year.

The land involved is the NE. 1 of Sec. 9, T, 10 S., R.1 E. New Orleans
land district, Louisiana, for which David Aleshire made timber culture
-entry on the 1st of April, 1887.

Tt appears that this entry was contested by Bradford, the notice of
hearing being served upon Aleshire by publication. At the hearing
he made default, and proof of the charges contained in the contest
affidavit was duly made. Before decision thereon by the local officers, -
- the entryman moved that the contest be dismissed, on the ground that .
the affidavit upon which the order of publication was granted was
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made by the attorney for the contestant and not by the contestant her-
self. In deciding this motion the local officers said :

Inasmuch as the afidavit asking for publication of the notice hearing is not sworn
1o by contestant, but by her atborney, we are of the opinion that contestee’s objec—
tions are well taken, and should stand and the motion to dismiss is hereby sustained..
The case is therefore dismissed without prejudice to the rights of ecentestant of ap-
plying for a new hearing within thirty days from receipt hereof.

From that decision an appeal was taken to your office, where the
same was affirmed by you on the 13th of February, 1892. In render-
ing judgment in the case you said: ‘

In all cases as the basis of an order for publication, an affidavit is required by the-
contestant, and such affidavit can be made by the contestant only. The rules in
regard to obtaining notice by publication are construed strictly, and without pass-
ing upon the other points raised by the record, I find the notice defective for the want,
of an affidavit made by the proper party, if having been made by contestant’s at-
torney. Your action is therefore affirmed, and the case is remanded for a contin-
uanee of the proceedings after due notice hereof, or in default thereof on the part:
of the contestant, a dismissal of the contest for want of prosecution.

An appeal from such decision by you was taken to the Department,
and on the 23d of March, 1892, you dismissed the same, and directed
the local officers to proceed as instructed by your letter of February
13, 1892. As already stated, the application before me is based upon
your action of February 13, and is made under rule 83 of the Rules of"
Practice.

The question before me is not whether the affidavit upon which the
order for publication of the notice of hearing was made, was or was
not sufficient, under the rules of practice of the Department. The
only question for determination by me is, was the order contained in
your decision of February 13, 1892, one which is excepted from appeal
by rule 81 of the rules of practice, which provides that—

An appeal may be taken from the decision of the Commissioner of the General
Land Office to the Secretary of the Interior upon any question relating to the dis--
posal of the public lands and to private land claims except in cakes of interlocutory
orders and decisions and orders for hearing or other matter resting in the discretion
of the Commissioner.

In the case of the State of Oregon (13 L. D., 259), it was held that
“ g question that involves the jurisdiction of the Commissioner in the:
disposition of publie land is properly the subject of appeal.” That
same case also held that “the authority of the Commissioner of the:
General Land Office to order a hearing may be properly reviewed on
application for certiorari.”

I am of the opinion that when you say in your decision of February
13, that—

The ecase is remanded for a continuance of the proceedings after due notice hereof

or in default thereof, on the part of the contestant, a dismissal of the contest for-
want of prosecution,

that a question is presented ¢ that involves the jurisdiction of the Com.
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missioner in the disposition of public land.” The decision ecited holds
that such a case “is properly the subject of appeal.” You not only
worder a hearing, but you dispose of the land, in a certain eontingency.
It was a decision which amounted to the determination of a substantial
tTight, and in Rathbun ». Warren (10 L. D., 111), it was held that such
-4 decision is not interlocutory, although made between the commence-
ment and end of an action.

You make no provision for the service of notice of contest, other than
that already made in the case, but only provide for a continuance of
the proceedings after due notice of your decision, or a dismissal of the
«contest for want of prosecution. If, as was said in the case cited from
13 L. D., your authority to order a hearing may be properly reviewed
.on applieation for certiorari, most certainly your authority to order a
dismissal of a contest may properly be the subject of appeal, or your
refusal to allow the same, may be reviewed on an applieation such as
is now before me.

My conclusion is, that your decision of February 13, 1892, was one
from which an appeal could properly be taken, and you are therefore
directed to certify to the Department the record in the case for its
consideration,

PRE-EMPTION ENTRY—SECTION 2260, R. S.
GEORGE BOHL.

To disqualify a settler under the second clanse of section 2260 R. 8., it must appear
that he abandoned land of his own with the purpose of residing on public land
in the same State.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 21, 1892.

I have considered the appeal of George Bohl from your decision of
July 20, 1891, holding for cancellation his pre-emption entry of the SE,
% of See. 13, T. 30 8., R. 43 W,, Garden City, Kansas, on the ground
that he was not a qualified pre-emptor, because, in answer to question
forty-five he said—* I moved off an 80 acre farm of my own in Allen
Co., Kansas.”

In his appeal claimant alleges that it was error to hold said entry for
cancellation without a hearing, after the final proof had been made to
the satisfaction of the register and receiver, and final certificate had
been issued thereon; that the final proof does not show on its face that
he removed from land of his own in said State ¢ with intention of set-
tling on the particular tract of land proved up under the pre-emption
laws.”? .
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In support of his appeal claimant has filed his affidavit, in which he
swears—

That prior to making said entry he lived on an eighty acre tract of land in Allen
county, Kansas, which last named tract was then mortgaged for $800, which was
about the actual value of said traet of land. That when he left Allen county he left
for the purpose of abandoning his home and residence on said eighty acres of land,
and that he did abandon said residence thereon at the time of leaving there, and
" removed to western Kansas, and that affiant was about three weeks on the road.
That affiant had no residence during said three weeks, but was going west to find
him a home. That after he reached western Kansas he went to see the tract of land
afterwards entered by him under the pre-emption laws, and decided to locate on it.
That he did so in good faith. That before doing so he fully stated all the facts con-
cerning the eighty acres of land in Allen connty, Kansas, to one O. 8. Murphy, who
was deputy clerk of the district court of Stanton county, Kansas, and who was mak-
ing out papers for persons who desired to enter government land, and representing
that he knew fully what their rights were. That affiant was told that he was a
qualified pre-emptor, and acted upon said advice and in good faith entered said
lands. That he has improved said tract to the value of $600 actual cost. That he
is the owner of said land. That at the time of making said final proof, affiant was
simply asked to state where he lived before coming west, and told of the eighty
acre tract, that he was not asked to state, as he would have done, that he had aban-
doned his residence three weeks before locating on said tract in Stanton county,
Kansas. That affiant asks that in case said patent may not be issued by the Hon.
Secretary that this case be referred to the board of equitable adjudication.

It is quite evident that the claimant made no effort to conceal the
truth in his said final proof. It istrue that if he comes within the stat-
utory inhibition against allowing a pre-emption entry by a “person
who quits or abandons his residence on his own land to reside on the
public land in the same State or Territory” he cannot acquire title to
said land under any circumstances.

In the case at bar, it does not affirmatively appear that claimant
abandoned his own land to reside on public land in the same State.
True, he abandoned his residence on his own land, as he admits, for the
purpose of finding a home in the West, and was on the road some three
weeks, but it does not conclusively appear that he did this for the pur-
pose of residing on the publie land in the same State. The fact that
e did so settle under the proof in this case imposes upon the claimant
the duty of showing that it was not his intention when he abandoned
said residence on his own land to settle upon the public lands in the
same State, or that after such abandonment he acquired another resi-
dence on land not his own in good faith prior to his settlement on the
tract covered by his said entry. For this purpose the caseis remanded
for further proceedings, and you will direct the local officers to notify
the claimant that he will be required to furnish supplemental proof be-
fore them within thirty days from due notice hereof, showing all the
faets relative to his abandonment of residence on his own land, and his
subsequent conduet up to the time of settlement upon his pre-emption
entry. Upon receipt of said proof you will re-adjudicate the case.
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INDIAN LANDS—KIOWA AND COMANCHE RESERVATION.

J. M. JOHNSON.

The tract of land in townships sever and eight, ranges fourteen and fitteen, Okla-
homa, lying north of the Washita river and south of the recognized boundary
of the Kiowa and Comanche reservation, between two points where said river
crosses said boundary line, is not open to settlement or entry but reserved for
the benefit of the Kiowa and Comanche Indians, until such time as Congress shall
take action in the premises.

Secretary Noble to the Commissioner of the General Land Office, July 21,
1892,

I am in receipt of your letter of June 24, 1892, transmitting a letter
from J. M. Johnson of Little Rock, Arkansas, with reference to the
status of certain lands in townships 7 and 8, north, of ranges 14 and
15 west, Oklahoma.

The land in question is a tract, stated by you, to contain about two
thousand seven hundred acres, located north of the Washita Riverand
south of what is recognized as the north boundary of the Kiowa and
Comanche Indian reservation, between two points where said river
crosses said boundary line, the distance between said poiuts being
about six miles on said boundary lines. I do not deem it necessary to
repeat the statements made in your letter, but accepting the same as
in the main correct, we are confronted with the fact, that this tract of
land which is, according to the terms of the treaty between the United
States and the Kiowa and Comanche tribes of Indians, concluded Oc-
tober 21, 1867 (15 Stat., 581) ratified July 25, 1868, and proclaimed Au-
gust 25,1868, clearly within the limits of the body of land set apart for
the absolute and undisturbed use and occupation of said Indians, was
also ineluded within the limits of the tract of land set aside by execu-
tive order dated August 10, 1869 (executive orders relating to Indian
reservations issued prior to April 1, 1890, page 31), for the use and
occeupation of the Cheyeune and Arapahoe Indians, and eonsequently,
was ceded by them (so far as it was in their power to act in the prem-
ises) to the United States, by treaty of October, 1390,

It is clear to my mind, that this tract of land having been reserved
and set aside by treaty with the Kiowa and Comanche Indians in 1867,
eould not be legally included in a tract set aside and reserved for an-
other purpose by an executive order in 1869. Another question, how-
ever, may arise as to the legal status of the tract in view of the act of
Congress of March 3, 1891, ratifying the agreement of October, 1890,
with the Cheyenne and Arapahoe Indians, which agreement specified
that said tract was ceded to the United States. 1 donot deem it neces-
sary, atthis time, to discuss this phase of the question.

The 16th section of the act of March 3, 1891 (26 Stat., 989), provides
that when the lands obtained from the Cheyenne and Arapahoe Indians
“ghall by operation of law or proclamation of the President of the
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United States be open to settlement they shall be disposed of toactual
settlers only &e. &e.”

‘While it is true that the Proclamation of the President, issued April
12, 1892, recited the boundaries of the Cheyenne and Arapahoe Indian
reservation which included the tract in question, it was expressly stated
in said proclamation that— .

The lands to be 8o opened to settlement are for greater convenience particularly
deseribed in the accompanying schedule, entitled ‘Schedule of lands within the
Cheyenne and Arapahoe Indian Reservation, Oklahoma Territory,” opened to settle-
ment by proclamation of the President.

The tract in question was not included in said schedule; hence it is
clear that it is not open to settlement by proclamation of the Presi-
dent. Is itopen to setitlement by operation of law?

I think no lengthy argument is necessary to sustain the proposition
that the act of March 3, 1891, above cited, is a special aect, that it had
reference only to particular bodies of land, which land was to be dis-
posed of in a particular manner, hence it provided that the same might
be opened to settlement by proclamation or they might be opened to
settlement by operation of law, but the words * operation of law,” used
- in this connection and under these circumstances, clearly had reference
to some law which might be enacted, or put in operation, at some future
time, by Congress, or in oiher words, Congress might open these lands
to settlement by operation of some law, instead of by proclamation of
the President, but as yet Congress has not seen fit to put any such law
in operation.

Therefore, in reply to your request to be advised as to the status of
these lands, I would say, that waiving the question as to whether, or
not, they actually remain a portion of the reservation set aside by treaty
with the Kiowa and Comanche Indians, it must be held, that none of
the lands in question, which are situate south of the line of the north
boundary of said reservation, as indicated on the official plats of sur-
vey, and as recognized by the land department, are subject to settle-
ment or entry, but said lands will be considered, by this Department
as reserved for the use of the Kiowa and Comanche Indians, until such
time as Congress shall take action in the premises.

RAILROAD RIGHT OF WAY—UNSURVEYED LAND.
Tixtic Ranee Ry. Co.

Maps of definite location submitted undeér the right of way act of March 3, 1875,
will not be approved, where the line of road, either wholly or in part, traverses
unsurveyed land.

Secretary Noble to the Commissioner of the General Land Office, July 22,

1892.

I have at hand your office letter of the 19th instant enclosing two
maps of definite location of sections of the line of road in Utah of the
Tintic Range Railway Company, covering 84.42 miles and 66.17 miles,
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respectively and filed for approval under the right of way act of March
3, 1875, Your letter states that a-small section of the line of road on
map No. 1 passes over unsurveyed lands and that a large portion of
‘that on map No. 2 passes over such lands. Therecommendation is that
the maps be approved as to that portion only, of the line, on surveyed
Jdands.

On March 21, last, in departmental letter to you, and for reasons set
“forth, it was directed, that, in future, maps covering lines of road over
unsurveyed lands be not submitted to the Department.

The maps before me come within the spirit and intent of that letter
.although the line of road delineated thereon passes over both surveyed
and unsurveyed lands. Map No. 1 shows that the road it embraces
passes over alternate tracts of surveyed and unsurveyed lands; ex-
tending over the latter class for thirty-one of the 84.42 miles submitted.
Map No. 2 embraces more than fifty consecutive miles of road over un-
surveyed lands, leaving but about fifteen miles over surveyed lands.

I do not consider it to be good practice fo aceept these maps in face
of the determination expressed in the above letter of March last, even
if the approval, in terms, is made to attach to surveyed lands alone.

The affidavits and certificates attached thereto treat these maps in
‘their entirety, from terminus to terminus, without regard to the classes
-of lands involved. They are filed for the purpose of securing approval
for their entire length. ,

The act under which approval is requested, on the other hand, ex-
pressly deals with maps over but one class of lands, viz.: surveyed
lands. 1t is this class of lands alone that maps submitted tor approval
should embrace. Maps showing lines of road traversing the other class,
wholly or in part, are not recognized by the right of way railroad act,
xnor cau they be by the Departmnent in its execution.

The maps are herewith returned without approval.

— ‘gg4ﬂflé/z¢z>éigw<;
SURVEY—ISLAND—RIPARIAN OWNER, 0?‘7 . "Slé‘j
CHILDRESS ET AL, ». SMITH,

“The extension of the public surveys over an island, previously omitted therefrom, is
a departmental determination that such land belongs to the government, and
on the subsequent entry thereof the adverse rights of riparian owners, claiming
under the first survey, must be determined in the courts.

Secretary Noble to the Commissioner of the General Land Office, July
7, 1892.

By your decision of July 29, 1891, you dismissed the separate con.
‘tests of Robert Childress and William W. Glenn against the commuted
homestead entry of John W. Smith, for the southeast fractional sec-
tion 32 and the northwest fractional section 33, in T.14 N,, R. 8 W,
Hth P. M., Harrison, Arkansas.
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This tract consists of an island in White river, containing about
eighty acres of land. By the first survey, made in 1821, White river
was meandered, and this island, if it then existed, was omitted from
the survey. In 1854 the government survey was extended over it, and
it was described as above.

So it remained, uncultivated and practically unclaimed, until June
24, 1886, when the defendant herein made homestead entry therefor.
April 28, 1888, he commuted it to cash entry, No. 3393, and received
final certificate May 4th of the same year.

The plaintiffs herein, Childress and Glenn owned separately the land
on the east side of White river, opposite this island, for which they de-
rived title from the donation entry of one Alvis Reed, made in 1830.

On the 1st of May, 1888, Childress snbscribed to a verified and cor-
roborated petition, alleging:

1st. That said land is not subject to oeccupation as a homestead by
reason of overflows.

2d. That said homestead entry was not made in good faith, but for
speculative purposes.

3d. That the same was obtained by the fraud of the entryman; and,

4th. That these two contestants, who owned the land on the east
bank of ‘White river, are the lawful owners of the island upon which
this entry is located, and asked thatit be ¢ canceled, setaside, and held
for naught,”

On May 16, 1888, Glenn also subscribed to a similar petition.

These two petitions were forwarded to your office, and on Oectober 1,
1888, your predecessor ordered a hearing before the local officers to de-
termine the rights of the parties.

This hearing was had, commencing December 12, 1888, and on April
10, 1889, the local officers jointly found in favor of the entryman. Con-
testants appealed, and by your said decision, uow before me, their ae-
tion was affirmed, and contestants have now appealed to this Depart-
ment.

The evidence has been examined, and I think entirely fails to sustain
either of the first three allegations of contest, and is very conflicting
and unsatisfactory as to the last—mamely, the ownership of the land
involved, which necessarily depends upon the nature of the stream, lo-
cation, condition, and existence of the island as such at the date of the
survey of 1821, ’ .

I do not feel ealled upon to pass upon this question, nor should I feel
justified in doing so with the meagre evidence before me.

The land was surveyed by government authority in 1854, and since
that time has been subject to settlement and entry as other govern-
ment land,

If this question had been presented tome upon an application to sur-
vey this land and open it to entry, the question raised by the record
would properly and necessarily have tobe determined. But thatques-
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tion was passed upon in 1854, when the survey was made. Now, it is
contended by the contestants, that the land then surveyed was not gov-
ernment land, but belonged to the riparian owners.

This is a question essentially for the courts to determine. If it is.
true that the plaintiffs own this land, their title was derived through
the patent issued to Reed. If it has so been patented to Reed, them
this Department has no longer any jurisdiction of the matter, it having
parted therewith when patent was issued to him. If the land was not:
included in that patent, then it belongs to the government and is sub-
ject to the entry of Smith.

The ordering of the survey of 1854 was a determination by your
office (the proper tiibunal) that the land belonged to the government.

It has been so held and considered for nearly forty years, and as such
it was entered by Smith. 1 shall therefore not disturb this entry, but
leave tle contestants to their remedy in court. If, npon a judicial in-
vestigation, it should be determined that the government has issued a
patent to land not owned by it, the court will set it aside and decree
title in the proper owners.

Your decision dismissing the contestsis sustained.

RAILROAD LANDS—ACT OF MARCH 3, 1887.
WiLLIAM RAY DURFEE.

The relief provided by section 3, act of March 3, 1887, extends to the ve-instatement
of an application to enter erronéonsly rejected on account of a railroad grant;
but the provisions of said section are not applicable if the application to enter
is properly rejected.

No rights under the pre-emption law are acquired by settlement on lands withdrawn
for railroad purposes, nor by application to enter the same while so reserved.

Secretary Noble to the Commissioner of the General Land Office, July 22,
1592.

On April 13, 1863, William Ray Durfee settled upon lois 1 and 2 of
section 6, lots 1, 2, and 3, of section 7 and N.W. % of section 8 T. 48 N,
R. 15 W, Bayfield now Ashland, Wisconsin, as shown by his corrobo-
rated atfidavit.

On April 23, 1863, following, he presented his pre-emption declara-
tory statement therefor but was informed by the localland officers that
he could not take the lands in sections sevenandeightfor the reasons—

First. That the lands in section seven which he applied for were rail-
road lands and theiefore not subject to entry.

Second. That the lands in section eight applied for could not be
taken for the reason that they would not be contiguous to those in sec-
tion 6, if the lands in section 7 were omitted from the application as he
was informed they must be.

His improvements were all on section 6,and in view of the advice above
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given he amended his application No. 545, and made final proof on May
24, 1864, and received final receipt and patent for lots 1 and 2 of Sec. 6,
T.48 N. R. 15 W. He hasnow filed his corroborated affidavit showing
the above facts and has applied to be re-instated in his rights as pro-
vided in the third section of the act of Congress, approved March 3,
1887 (24 Stat., 5566). On April 22,1891, you considered the application
and held that Durfee has no claim to theland under the section referred
to, a8 he was not. permitted to make entry therefor. You accordingly
rejected his application.

He has appealed from your judgment as to the lands in section 7
-only.

The record shows that the tracts in question are within the indemnity
limits of the grant made by act of Congress on June 3, 1856 (11 Stat.,
20), for the benefit of the Chicago, St. Paul, Minneapolis and Omaha
Railway Company, and were selected by said company in 1883, but not
being needed in the satisfaction of the grant they have been ordered
restored. '

Your rejection is based solely on the ground that applicant never had
an entry for the tracts and hence not entitled under the section in ques-
tion to the velief given by said section, to those whose homestead or
pre-emption entries have been erroneously canceled ¢ on account of any
railroad grant” ete. '

The third section of the act in question is as follows:

That if, in the adjustment of said grants, it shall appear that the homestead or
‘pre-emption entry of any bona fide settler has been erroneously canceled on account
-of any railroad grant or the withdrawal of public lands from market, such settler
apon application shall be re-instated in all his rights and allowed to perfect his en-
try by complying with the public land laws: Provided, That he has not located
.anether claim or made an entry in lieu of the une so erroneously canceled: And pro-
vided also, That he did not voluntarily abandon said original entry: And provided
further, That if any of said settlers do not renew their application to be re-instated
within a reasonable time, to be fixed by the Secretary of the Interior, then all’ such
unclaimed lands shall be disposed of under the public land laws, with priority of
Tight given to bona fide purchasers of said unclaimed lands, if any, and if there be
‘no such purchasers, then to bona fide settlers residing thereon.

After considering this case I am constrained to hold that your cou-
-¢lusion is correct, but not for the reason assigned by you.

The act in question provides only for the re-instatement of certain
rights erroneously rejected by the government on account of the sup-
posed right of railroad companies under their grants and under the
third section of said act the Department has held that a settler on the
public lands whose application to enter was erroneously rejected on
account of a railroad grant is entitled to be re-instated in his rights no
less than one whose entry was erroneously canceled on account of any
such grant. Michael Donovan (8 L. D. 382).

Under this decision if Durfee’s application to enter the tracts now
sought was erroneously rejected, then he is entitled to the relief for
“which he asks.

O
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In his case however, I think it is clear that the application to enter-
was properly rejected and his settlement on the tract was in violation
of law. \

The tracts in question are within the indemnity limits of the grant
to the state of Wisconsin of June 3, 1856, (11 Stat. 20) for the benefit
of the Chicago, St. Paul, Minneapolis and Omaha Railway Company.
All the lands within the odd numbered sections of said linit were or-
dered withdrawn from entry by you on October 22, 1856, and on March
1, 1839, after the routes of the roads had been definitely fixed a further
order was made by you directing the local officers to ‘continue to re-
serve” as theretofore the ‘“vacant tracts in the odd numbered sections
outside of the six miles and within the fifteen miles limits of the roads.”

The application of Durfee was filed on April 23, 1863, at that time
the tract in section 7 was not subject to entry because reserved by the -
above withdrawal the tract in section 8 could not be entered with that
in section 6, because non-eontiguous, it follows that the application of
Durfee was properly rejected and his settlement which preceded it was
made on land not subject to settlement or appropriation.

A settlement upon land withdrawn for the benefit of a railroad com-
pany, confers no rights under the pre-emption law as against the gov--‘
ernment. Hobson ». Holloway et al. (13 L. D., 432). Smith ». Place,
(13 L. D., 214) Shire et al. ». Chicago, St. Paul, M. & O. R. R. Co., (10
L. D. 85).

Durfee secured no rights by his settlement on and application for the
tract in section 7, hence the third seection of the aet in question can
have no application for he has no rights in which to be re-instated. He
acquired no rights by his settlement and application and hence lost
none by the action of the reoqster and receiver in rejecting his applica-
tion to enter in 1863,

Your conclusions are affirmed for the reasons herein given.

PRACTICE—-ADDITIONAL TESTIMONY-~NOTICE—ACT OF JULY 10, 1890.
PrPER v». STATE OF WYOMING.

Prior to final action in a case pending before the local office, it is within the discre-
tion of the register and receiver to re-open said case for the submission of addi-
tional testimony.

Ten days notice of the time and place of taking such additional testimony held suffi-
cient to give the local office jurisdietion to proceed in said matter.

The omission of the title of the case from such notice is not a fatal defect where no
prejudice therefrom is shown.

The right to be heard on the allegation that a settlement claim is not asserfed within
the statutory period can only be accorded the * nextsettler,” and will not berecog-
nized when set up by a State, claiming under a selection in econflict with said
settlement.

An actual occupant of land, within the abandoned military reservation of Fort San-
ders, on January 1, 1890, has a preferred right, under the act of July 10, 1890, to-
enter a quarter section of such land, including his improvements.
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Secretary Noble to the Commissioner of the General Land Office, July 25,
1892,

The land in controversy in this case is the N§ of the NW1 and the
N% of the NE} of See. 26, T. 15 N., R. 73 W., Cheyenne land district,
Wyoming, sitnated within the bounds of what was formerly the Fort
Sanders military reservation.

On the 3d of November, 1890, Carl Piper applied to make homestead
entry for this tract, and on the 4th of said month the governor of Wyo-
ming, on behalf of the State, applied to select the whole of said section
26, under the act of May 28, 1838 (25 Stat., 158).

The application of Piper was not acted upon the day it was presented
but the next day it was endorsed by the local officers: ¢ Rejected No-
vember 4, 1890, for conflict with State selection for location of fish
hatehery, and no proof of citizenship is furnished.”

On the 6th of November, Piper presented another homestead applica-
tion, in which he alleged settlement on the tract in February, 1889, and
that his residence thereon had been actual and continuous ever since
such settlement, and that his improvements were worth at least five
hundred dollars. To this application was attached a declaration of in-
tention to become a citizen, dated September 6, 1890, and an affidavit
of contest against the selection by the State of Wyoming of the land
in question.

A hearing was appointed which took place on the 9th of December,
1890, both parties being represented by counsel, and Piper being pres-
ent in person. After the evidence had been submitted, the case closed,
and the arguments filed, the contestant applied to have it opened to
enable him to present proof of the fact that he first declared his inten--
tion to become & citizen of the United States on the’3lst of October,
1888, and that he was consequently a qualified homesteader on the 1st
of January, 1890, »

The State, by its counsel, protested against such re-opening of the
case, but the local officers granted the motion on the 13th of February,
1891, appointing the 23d of that month for the making of such proof,
and gave the State ten days notice thereof. At the taking of the ad-
ditional evidence on the 23d of February, no appearance was made by
the State.

On the 26th of February, 1891, the local officers united in a decision
in favor of Piper, and recommended the cancellation of the selection
by the State so far as it conflicted with his entry. Upon appeal that
decision was affirmed by you on the 9th of May, 1891, and a further
appeal brings the case to the Department.

I deem it unnecessary to recite the provisions of the act of Congress
of May 28, 1888 (25 Stat., 158) which authorized the governor of Wyo-
ming to select cerfain lands within the boundaries of Fort Sanders
military reservation for a fish hatchery and other public institutions,
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or the act of July 10, 1890 (26 Stat., 227) which made the lands in ecer-
tain military-reservations subject to disposal under the homestead law
only, and gave actual occupants thereon upon the first day of Janunary,
1890, if otherwise qualified, a preference right to make such entries.
The provisions of these acts are quoted in your decision and in the
briefs of counsel filed upon this appeal.

In order to establish his right to the land it was necessary for Piper
to show that he was not only an actual occupant of the land on the first
of January, 1890, but that he was a qualified homesteader at that date.
This he had failed to do when the case was closed on the 9th of Decem-
ber, 1890. He had introduced no evidence at all on the question of his
citizenship. and all there was in the record on that subject was the
copy of his declaration of intention bearing date September 6,1890. It
was to cure this fatal defect in his proof, that a re-opening of the case
was asked for by him, objected to by the State, and granted by the
register and receiver.

The right of the local officers to open the case after it had been for-
mally cloxed as to the evidence, is earnestly denied by the counsel for
the State, and in several forms is made grounds of error in the appeal
before me. At the time the application to re-open was made and
granted, the case was before the local officers for consideration and ad-
judication. They had rendered no decision therein, and the case of
Horn ». Burnett (9 L. D., 252) expressly held that ¢ prior to final action
in a case pending before the local office, it is within the discretion of
the register and receiver to re-open said case for the submission of ad-
ditional testimony.” That is all that was done in the case at bar, and
while such additional testimony very probably changed the judgment
in the case, it did not change the truth of the matter, nor deprive the
State of any actual rights. In the case of Smith ». Washburn (12 L. D,,
14), the question was not upon the right of the local officers to re-open
a case after it had been closed, but it was held to be within their dis-
cretionary authority to allow the introduction of additional testimony
by the contestant, after the evidence of the claimant had been sub-
mitted. ‘ :

In my opinion the local officers were clearly justified in receiving the
additional evidence when offered. Had the application not been made
until after they had taken final action in the case, the rule would have
been different, but even then, I think it would have presented a case
where you would have had a right to exercise your discretion by order-
ing a further investigation under the last clause of rule 72 of the Rules
of Practice. _ .

Original proceedings are instituted by a notice to the parties of at
least thirty days, and in the case of rehearing the same rule applies.
This provision is contained in rule 19 of the Rules of Practice. The
taking of the additional testimony in the case at bar, was in no sense
of the word a rehearing, and the position of the counsel for the State,
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that it should have had thirty days’ notice of the time and place of
taking the same, is not sustained by the practice of the Department,
nor by the aunthorities cited.

The fact that the State had notice of the proceeding is admitted, but
it is contended that because it was a ten day instead of a thirty day
notice, it was not such a notice as gave the local officers jurisdiction to
take action in the matter. Objection is also made to the form of the
notice, and it is claimed that it was defective, in that it did not contain
the title of the case in which it was made. No attempt is made to show
that the State was misled or suffered any damage by this omission.
The record also shows that the attorney for the State was in the local
land office on the morning of the 23d of February, 1891, and was in-
formed that the additional evidence in the case was to be then taken,
and asked if he was going to introduce any evidence on the part of the
contestee, and he stated that he should make no appearance. From all
the facts and circumstances of the case my opinion is that the local
officers had jurisdiction of the cause of action and the parties to the
proceeding until they rendered their final decision therein, that they
had authority to open the case for the purpose of taking the additional
‘testimony, and that the State had proper notice of the time and place
of taking the same.

The fact that Piper first declared his intention to become a citizen
of the United States on the 31st of October, 1888, and again on the
6th of September, 1890, is explained as follows: His first declaration
was made before the clerk of the district court, but being advised that
the courts of Wyoming had decided that in order to be a legal voter .
at the first State election then about to be held, his declaration of
intention to become a citizen must be made in open court, he made
his second declaration in open court as directed, and thus became a.
legal voter. ’

It is urged by counsel for the State, in their argument upon this.
appeal, that Piper forfeited all his rights to theland by not applying to-
make entry therefor within three months after July 10, 1890, the date:
of the passage of the act which gave the preference right of entry to
persons who were actnal occupants of the land on the first of January,
1890. This objection seems to be met by that part of your decision
which states that the local officers were not authorized to receive en-
tries for the lands mentioned in said act, until they received your letter:
of instructions to that effect, forwarded by you on the 22d of October,
1890, and received by them on the 28th of that month., This part of
your decision is not objected to as erroneous, in the specifications of’
errors in the notice of appeal before me, which was prepared by the
attorney who tried the case for the State, and who was no doubt aware
of the fact that applications to make entries for the land. would not
have been accepted by the local officers if presented prior to your in-
structions to them upon that subject. Under the provisions of the act
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which opened these lands to settlement under the homestead laws, and
the instructions issued in connection therewith, as stated in your de-
cision; I think Piper’s application to make entry for the land in ques-
tion was in time.

Section 2265, Revised Statutes, provides that within three months
from the time of settlement upon publie land, the party must make
known his claim, in writing, to the register of the proper office, other-
wise his claim shall be forfeited and the tract awarded to the next
settler.” It must be a “settler,” however, who ecan raise the objection,
and take advantage of the default. The Department has uniformly
held that a railroad company was not a “settler” or a “purchaser”
within the meaning of the statute, and therefore could not raise the ques-
tion that the settler did not file for the land within three months after
his settlement. In the case of Fountain v. State of California (14 L.
D., 417), the same rule was recognized where a State was the party
making the objection. In the course of that decision it was remarked:

It is true that the claimant did not make his-entry within three months from the
filing of the township plat, but the failure to comply with the law in this particular
could only forfeit his right in favor of the next settler in the order of time, who had
complied with the law,

In that case your decision canceling the homestead entry of the
claimant, in favor of a school indemnity selection made by the State’
more than three months after the filing of the township plat, but prior
to the settler’s entry, was reversed.

Applying the doctrine of that case to the one at bar, it follows that
even if Piper ought to have made his entry within three months atter
the 10th of July, 1890, and failed to do so, the State of Wyoming is
not such a “next settler” as to be allowed to raise that question against
him,

Admitting that the witness, Miller, who was not present at the trial,
would have sworn on behalf of the State, ‘“that the contestant resided
on the land simply as the employé of another party, and not as a resi-
dent or settler on said land on his own behalf, also that the improve-
ments on said land are not the property of said contestant, but that
they are the property of the person for whom he was employed,” still
the preponderance of the evidence is to the contrary, and establishes
the facts that Piper was an actual occupant of the land in controversy
on the first of January, 1890, and that he was a qualified homesteader
at that date. The establishment of these facts gave him the prefer-
ence right to make entry for not exceeding one quarter section, which
should ineclude his improvements. This is what he did. By several
witnesses the improvements upon the land are shown to be worth from
" five to seven hundred dollars. He testifies that they belong to him,
and no other person claims or is shown to have any interest in them.
He also. testifies that he established his residence upon the land in
good faith for the purpose of making a permanent home for himself and

1641—voL 15 7
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family, consisting of a wife and five children. No one testifies to the
contrary.

The register and receiver concluded their decision by recommending
“the cancellation of so much of the selection made by the State of
‘Wyoming, of section 26, as conflicts with the rights of the contestant
herein.” You reached the same conclusion,-and after examining the
case and the arguments, answers and replies of counsel, I affirm the

decision appealed from.
* E * * * * *

HOMESTEAD ENTRY—-MEANDERED STREAM.
CHARLES C. HiLL.

A homestead entry of a tract that embraces land on both sides of a meandered
stream will not be allowed.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 22, 1892.

I have examined the appeal of Charles C. Hill from your decision of
March 27, 1891 suspending his homestead entry for lot 5, Sec. 6, lots
5 and 9, Sec. 7, and the W { NW % of Sec. 8, T. 22 8., R. 30 E., now
Burns (formerly Lakeview) Oregon land distriet.

The record shows that on March 9, 1887 said Hill made homestead
entry for the land above deseribed, and on the 12th of June, 1889 he
offered his commutation proof which was approved by the register and
receiver and forwarded to your office.

On the 27th day of March, 1891, you suspended the entry ¢for the
reason that the tract is on both sides of a meandered stream and there-
fore not contiguous.” You also directed the register and receiver to
notify the entryman ¢ that he will be allowed thirty days” in which to
elect which sub-division he will surrender so as to confine his entry to
one side of said stream.

From your action he appeals.

It appears that lot 5 of See. 7 embracing fifteen acres lies west of the
Silvies River which is a meandered stream; the remainder of the tract
lying on the east side of said river embracing a fraction over 155 acres.

It is alleged in the appeal that ¢the stream on which said claim is
situate was formerly the boundary of what was at one time” an Indian
reservation and as such boundary said stream was meandered.

The reason why the stream was meandered, is not a material question,
nor subject of consideration, upon appeal, when the fact of the actual
exigtence of the meandered stream is conceded, as in this case, Under
existing regulations, Hill eannot, therefore, be allowed to make entry
for land on both sides of said river. Your decision is accordingly

flirmed. )
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MANTLE v. MCQUEENY.

Motion for review of departmental decision rendered March 29, 1892,
14 L. D., 313, denied by Secretary Noble, July 23, 1892.

STATE SELECTION—SETTLEMENT RIGHT.

CHARLES CULVERWELL.

The settlement right of a qualified homesteader excludes the land covered thereby
from selection under the grant of June 16, 1880, to the State of Nevada; and the
failure of such settler to assert his claim within the statutory period will not.
operate to the advantage of the State.

Secretary Noble to the Commissioner of the General Land Oﬁice, July 25,
1894.

On December 18, 1890, Charles Culverwell applied to make homestead
entry of the E.3 of the NW.}and the NE. } of the SW. £, Sec. 8, T. 4 8,,
R. 67 E.,, M.D.M,, Eureka, Nevada. His application was rejected, for
the reason that the land deseribed therein is included in list No. 127 of
lands selected for the State of Nevada, under act of Congress approved
June 16,1880 (21 Stat., 287). Said list was filed in the local office April
28, 1889, by the selecting agent for the State. On appeal, you affirmed
that judgment, and he further prosecutes his appeal to this Depart-
ment.

By said act there were granted to the State of Nevada, two million
acres of land in said State,

in lieu of the sixteenth and thirty-sixth sections of land heretofore granted to the
State of Nevada by the United States: Provided, That the title of the State and its
grantees to such sixteenth and thirty-sixth sections, as have been sold or disposed of
by said State prior to the passage of this act, shall not be changed or vitiated in con-
sequence of or by virtue of this act. )

The second section of said act provides that:

The lands herein granted shall be selected by the State authorities of said State
from any unappropriated non-mineral public land in said State, in quantities not less
than the smallest legal subdivision; and when selected in conformity with the terms
of this act, the same shall be duly certified to said State by the Commissioner of the
General Land Office and approved by the Secretary of the Interior,

It is alleged (in the appeal) that appellant has been an actual bona
Jide settler on the land since June 1, 1876; that he and his family have
been in the actual possession of said land and the whole thereof since
that date; that he has made valuable improvements thereon; that said
settlement was made long prior to any selection of said land by the
State of Nevada, and at date of selection he was in open, notorious and
exclusive possession of said land; that his settlement upon the land
was made before the survey bad been made, and for the purpose and
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with the intention of acquiring title to the same as soon as it should be
open to entry and sale.

Section 2265 of the Revised Statutes requires every claimant under
the pre-emption law to make known his elaim in writing within three
months from the time of the settlement, ¢ otherwise his claim shall be
forfeited, and the tract awarded to the next settler in order of time on
the same traet of land, who has given such notice and otherwise com-
plied with the conditions of the law.”

Section 2266 requires the settler upon unsurveyed lands ¢to file his
declaratory statement within three months from the date of the receipt
in the district land office of the approved plat of the township embrac-
ing such pre-emption settlement.” But a failure to file such written
statement does not necessarily defeat the claim of the settler. If snch
statement is not filed within the limits therein prescribed, the land will
be awarded “to the mext settier in order of fime . . . . . who
has given such notice.”

Although the settler may not give such notice within the presecribed
time, still he may subsequently do so and ultimately obtain patent,
provided there be no other settler upon the land who takes advantage
of the laches of the first settler and gives the required notice.

It will be seen that the lieu lands granted to the State are to be se-
lected from the “unappropriated non-mineral public lands in said
States.” If at the date the State selected the land in list No. 127, the
applicant was then a seftler on the land in question, having the quali-
fications of a homesteader, it can not be said that the tract so settled
upon was ‘‘ unappropriated” public land, and, if not, the State was not
authorized to select it as a part of its two million acre grant.

Although the applicant at that time had not given notice of his claim
by filing his declaratory statement, or making entry of the land, still
his land was only subject to be taken by the next legal settler (not
“gpplicant”) “who has given such notice and eotherwise complied
with . . . . . thelaw.”

From the statements in appellant’s brief, I do not think the State was
guthorized to make selection of the land in question. Inasmuch, how-
ever, as these statements were not made under oath, I hereby direct that
claimant be notified to furnish a corroborated affidavit within ninety
days from notice of this decision, showing the date of his alleged settle-
ment upon the land, the character of his improvements and residence,
and whether he is qualified to make homestead entry. Should he fur-
nish such proof, showing he was a bona fide settler on the land at the
date of the State’s selection thereof, and that he is otherwise qualified
to make homestead entry, the State should then be given an opportu-
nity to apply for a hearing. Should no hearing be applied for you will
adjudicate the case upon the showing then made by the applicant.

The judgment appealed from is accordingly modified.
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RAILROAD GRANT—INDEMNITY SELECTION—-SETTLEMENT.
HOEFT ET AL. ». ST. PAUL AND DULuTH R. R. Co.

An indemnity selection, in the absence of a specified basis therefor, is no bar to the
acquisition of a settlement right; and, after such right has intervened the com-
pany will not be permitted to designate a loss and thus perfect the selection.

Secretary Noble to the Commissioner of the General Land Office, July 25,
1892,

The N 4 of the NE 4, SE 1 of NE %, SW 2 of NW 1, and the NW
% of the SW £ of section 3, T. 36 N,, R.26 W., Taylor’s Falls, Minne-
sota, are within the thirty miles (second indemnity) limit of the grant
to aid in the construction of what is now known as the St. Paul and
Duluth Railroad, a withdrawal for the benefit of whick became effec-
tive on November 15, 1866. These lands were not subject to the with-
drawal, however, for they were included in homestead entries made by
Edward D. Hatcher and Alexander Cunningham. Said entries were
canceled in 1873 and 1874, respectively. The land was thereafter sub-
Jject to selection by the railroad company, or to entry under the public
land laws by the first legal applicant.

The railroad selected the lands on December 28, 1881, and on April
10, 1882, Robert H. Steeves was allowed to file pre-emption declaratory
statement for the SE 4 of NE £ of said section. He alleged settlement
on the land April 8, 1882,

On January 1, 1885, Gottlieb Hoeft made homestead entry for the
N £ of the NE £, and on April 28th he amended said entry so as to
include the tract claimed by Steeves, to wit.: SE £ of NE 1 of said
section.

On December 11, 1886, Theodore Rosin made homestead entry for the
SW 1 of NW 1, and the NW } of SW 1 of said section.

On January 25, 1887, Steeves offered proof upon his filing, and was
met by Hoeft who protested against the allowance of his entry.

The register and receiver, after considering the evidence submitted,
decided in favor of Steeves and issued cash certificate and receipt in
his name. Hoeft appealed from said finding to you and on October
26, 1888, after considering the case, you found ¢ that the records indi-
cated that the right of the St. Paul and Duluth Railroad Company was
superior to that of either of the alleged settlers,” and a hearing was
ordered to ascertain the status of theland at the date of the company’s
selection.

The trial was had before the local land officers, at which Hoeft and
the railroad company appeared, but Steeves, though served with notice,
did not appear.

The register and receiver found, aftér considering the evidence sub-
mitted, that the land was vacant and unoceupied at the date of seleec-
tion; that Steeves never actually resided upon the tract embraced in
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his entry, and that Hoeft had continuously resided upon the land since
the date of his entry.

They held, however, that the selection made by the railroad company
in 1881 was illegal, because the company had failed to designate what
land had been lost from its grant, and in lienu of which said selection
was made. They recommended that final certificate be issued to
Hoeft.

The railroad company appealed from this finding to you, and on
August 20, 1890, after considering said case, you reversed the finding
of the register and receiver, and canceled the entries of Steeves, Hoett

and Rosin. The last-named entryman was allowed either the right of
appeal, or to apply for a hearing within sixty days, to afford him an
opportunity to show that the land was not subject to selection on De-
cember 28,1881, As a reason for reversing the decision of the register
and receiver, you state that,—

The thirty-mile limit of the grant in ¢uestion is on the west side of the line of road
only. - It was established solely for the purpose of enabling the grantee to make up
losses from the grant occasioned by the nearness of the line of road to the eastern
boundary of the State. No rule was ever laid upon the company, requiring it to
specify losses when selecting lands in this limit, the fact that such loss had ensued
being manifest by the official records. If a specification of losses be necessary in
this case, the selection referred to is merely rendered defective by failure to make
such specification, not illegal, and the defect may and will be cured by the company,
no doubt, upon official notice of its existence. In view of the fact, however, that
the figures made in the adjustment of this grant show that, after giving to the grantee
every available tract within the limits preseribed by law, there will still be a defi-
ciency of more than one hundred thousand acres, it would seem an idle thing to re-
quire the company to specify, tract by tract, lost lands when selecting indemnity.

Both Hoeft and Rosin have appealed from your decision to this De-
partment, and have assigned anumber of alleged errors numbered from
1 to 8, inclusive.

The second error alleged is,—The Commissioner erred in holding
that it was not necessary for the company to speecify the losses it had
sustained when it selected the lands situated within said indemnity
belt.”?

It will be unnecessary to notice the other exrrors assigned, since your
judgment must be reversed on the one above quoted.

The selection in question was made in December, 1881. The circular
of instructions to registers and receivers relating to the adjustment of
railroad grants, dated November 7, 1879, was in force when this selec-
tion was made. It provides, under the head of “Indemnity selections
for railroads,” that,

In accordance with the recent decision of the supreme court in the case of the
Leavenworth, Lawrence and Galveston Railroad Company ¢, United States (2 Otto,
753), it is held by the Department thatindemnity can only be allowed for lands sold,
reserved, or disposed of in the granted limits by the general government after the
granting act and prior to the time when the railroad right attached, unless the grant
be one of quantity specifically set forth in the act. In the adjustment of all grants
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it consequently becomes neeessary to know for what lands lost in place the indemmity
. selections are made, and with the view to that end you will require the companies
to designate the specific tracts for which the lands selected are claimed.

In the case of John O. Miller, on review, decided on November 13,
1890 (11 L. D., 428), one of the errors assigned in the original decision.
(11 L. D., 1), was as follows: |

That the company not having been originally in default, but being clearly within
the instructions of the Secretary, its selection or application to select is not illegal,
and should not be canceled, but that the eompany should be permitted to designate
a loss therefor.

In deciding the case the Department said:

Conceding, for the sake of argument, that this selection was made in accordance
with the instructions of May 28, 1883, I do not see why it should affect the rights of
Miller, which must be determined by the act making the grant. Indemnity can only
be selected in lien of some section or part of section lost in place, and the basis for
such selection must be specifically designated and shown to be exempted from the
grant before the right to indemnity can be exercised. While, as between the gov-
ernment and the company, the practical effect would be the same, where indemnity
was allowed in bulk for an equivalent quantity of land lost in place, as where in-
demnity was allowed tract for tract, yet the individual rights of the settler can only
be ascertained and protected by the latter mode.

‘Where lands are settled upon which have been selected by the company inlieu of
an equivalent quantity of lands, without designating the particular basis for each
tract, and part of the basis should from any cause be disallowed, it would be impos-
sible to determine which of the selections should be rejected and which retained.
The rights of the settler in cases where the lands were subject to setflement at date
of the company’s selection would be materially affected by any rule that did not re-
quire the selection to be made tract for tract and the basis specifically designated,
8o that his rights as against the company might be definitely determined.

And in the case of the Southern Minnesota Railway Extension Com-
pany (12 L. D., 518), the selections were made prior to the requirement
of specification of losses as a basis for indemnity selections, still they
were not approved by the Department.

In the case at bar the selection was made by the railroad company in
December, 1881, At that time before valid selections could be made
losses were required to be designated. Nolosses were designated; said
selection was therefore no bar to the rights of settlement, and Hoetb
and Rosin have acquired such rights. If the tracts here involved were
not claimed by others, of course the railroad could be allowed to desig-
nate the losses and thus perfect its selection. It would be inequitable,
however, to allow it this privilege in the face of an adverse claim. The
railroad company should be allowed no greater privilege in amending
its selection than will be accorded to a homestead claimant to amend
his entry, and he has never been allowed to amend his entry when to
do so would injure a third persomn.

I am of the opinion that the selection of the tracts in question by the
St. Paul and Duluth Raiload Company should be canceled.

Your judgment is accordingly reversed.
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INDIAN LANDS—PATENT—ALLOTMENT,
MARY ANN BURDETTE.

The Department is without authority to accept the surrender of a patent and issue
another to an Indian alloftee for a greater amount to correct an error in the first,
where the title thereunder is in fee simple, and the lands set apart for allotment
have been restored to the publie domain,

Secretary Noble to the Commissioner of Indian Affairs, July 28, 1892,

I acknowledge the receipt of your communication of 5th instant, and
its enclosures relative to the cancellation of a patent issued on August
19, 1875, to Mary Ann Burdette, a member of the Ottawa and Chippewa
tribe of Indians in Michigan, and the issuance of another patent for
the lands desired by her.

In response thereto, I transmit herewith an opinion of the Hon. As-
sistant Attorney General for this Department, in which I concur,
wherein it is held that the Department is without anthority to direct
the issue of a new patent as requested.

OPINION.

Assistant Attorney General Shields to the Secvetary of the Interior, July
25, 1892.

Under the provisions of a treaty of July 31, 1855, (11 Stat., 621) be-
tween the Ottawa and Chippewa Indians, of Michigan and the United
States, each head of a family was to be allotted eighty acres of land;
for which certificates were to be issued, guaranteeing possession and the
ultimate fee simple title thereof, but containing a clause expressly pro-
hibiting the sale or transfer, by the holder, of the land deseribed therein.
After the expiration of ten years a patent for the land was to beissued
in the usual form, whereupon the restriction would cease, and the pat-
entee would have a full title to the described lands.

Under this treaty, and the confirmatory act of Congress, of March 3,
1875, (18 Stat., 516) a patent was issued August 19, 1875, to Mary Ann
Burdette, one of said Indians, conveying to her the title to the NE. £,
SE. 1, and lot 3, of Sec. 6, T. 42 N,, R, 1 W, in the State of Michigan,
containing 75.80 acres. She now surrenders said patent, with a relin-
quishment thereon, and asks that the same be canceled and another
patent issued to her in lieu thereof.

It is alleged that the land patented to her ought to have been de-
scribed as being in township 41 N. instead of 42 N. as written in the
patent. The matter of her application has been referred to and reported
upon by both the Commissioner of the General Land Office and the
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Commissioner of Indian Affairs, and is now referred to me by Acting

Secretary Chandler ¢ with request to be advised how to proceed to give

the patentee a new patent for the lands desired by her, if the same can
_be legally domne.”

It appears from the report of the Commissioner of the General Land
Office that, at the time of mwaking the allotment and issue of the patent
thereon, there was no lot 3 in Sec. 6, Tp. “427 N, R. 1 W,, but thatin
Sec. 6, Tp. “417” N, R. 1 W., the NW. 1, SK. £ was fractional, being
designated as lot 3, containing 35.80 acres, which, together with the
forty acres in NE. 1, SE. ] aggregate 75.80 acres, the amount for which
patent was issued. TFrom this statement it would seem that the allega-
tions of Mrs. Burdette are sustained; that in consequence of this error
in the patent she has obtained title to only forty acres, instead of 75.80
which was intended thereby to be secured to her,

The period during which the lands allotted to Mrs. Burdettee were
non-alienable, and were to be held in trust for her by the government,
has long since elapsed, and she holds, under the patent, an absolute
fee simple title to the same. She therefore stands before this Depart-
ment as an ordinary patentee, asking that a mistake heretofore made
in the conveyance of lands to her be corrected. ’

It appears also from the report of the Commissioner of the General
Land Office that lot 3, being a portion of the lands, which ought to
have been originally conveyed to Mrs. Burdette, has been disposed of
and can not therefore be now patented to her. In lien thereof it is
proposed to give her forty acres, in another and non-contiguous section
of the same township.

The lands out of which the allotments were to be made did not
belong to the Indians, as shown by the treaty of 1855, supra, which
provides that certain designated tracts of the public lands shall be
withdrawn from sale for their use and benefit, out of which the allot-
ments were to be made, as before stated, and the reserved lands not
appropriated or selected by the Indians within five years were to remain
the property of the United States and be subject to entry, by the In-
dians only, in the usual manner, for the further term of five years. All
lands unappropriated at the end of the last period to be subject fo dis-
posal as other public lands,

By act of June 10, 1872, (17 Stat., 381) the right was given to the
Indians only to make homestead entries of the unoccupied lands on
the reservation for the period of six months thereafter, at the expira-
tion of which period the Secretary of the Interior was directed to re-
store the remaining lands to market, to be disposed of under the
general land laws,

By act of March 3, 1875, (18 Stat., 516) the act of 1872, supra, was
amended so as to authorize the Secretary to issue patents to three
hundred and twenty of said Indians, of whom Mrs. Burdeite seems to

/
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have been one, for selections made but not reported, and it was pro-
vided that—

the remainder of said lands, not disposed of, and not valuable mainly for pine timber,
shall be subject to entry under the homestead laws, for one year from the passage of
this act; and the lands remaining thereafter undisposed of shall De offered for sale
at a price not less than two dollars and fifty cents per acre.

It appears from this history that, of the lands formerly reserved for
these Indians, all that were not appropriated by them, under the pro-
visions of the treaty and of the different laws, were long since restored
to the public domain, subject to disposition in the regular way as other
public lands are to be disposed of.

I know of no law which will authorize the officers of the Land Depart-
ment to dispose of forty acres, or any other quantity of public land, in
the manner proposed, to one who has neither initiated any right nor
acquired title to the same in the mode pointed out by the law.

The treaty agreed to give Mrs. Burdette eighty acres of land out of
certain specified tracts then set aside for that purpose, and five years
were allowed for the selection thereof, Twenty years after the date of
the treaty, the unsettled lands were restored to the public domain and
the right to select any portion of them under the treaty, lapsed. The
effort now made to have a new patent issued including forty acres
of the, formerly reserved but now, public lands, is in effect making a
new allotment to that extent to Mrs. Burdette, which in my opinion
cannot be done directly or indirectly. -

The case is very different from those wherein I have advised you that
new patents might be issued to Indian allottees to correct errors or
promote the interests of the Indians. In those cases your action was
either authorized by act of Congress, or the lands to be allotted were
yet within the control of the Indian Office for that purpose, and the
necessary changes or corrections were made in the trust patents during
the trust period.

The case of Mrs. Burdette does not come within the purview of any
act of Congress that I am aware of, and the land is no longer in reser-
vation for Indian purposes, Mrs. Burdette does not now appear before
this Department in the character of an Indian, but that of an ordinary
citizen seeking to have a fee simple patent reformed. In fact, by the
fifth article of the treaty, the tribal organization of the Ottawa and
Chippewa Indians was dissolved, and when patents were issued to them
for the lands, their control over, and right to dispose of, the latter were
as full and complete as those of any other citizen.

T therefore think you are without authority to direct the issue of the
new patent as requested. .

Having come to this conclusion, it is not necessary I should pass
upon the relinquishment indorsed on said patent, which is defective in
several respects.
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TIMBER CULTURE ENTRY—FINAL PROOF—COMMUTATION.
Heirs oF RicHARD K. LEE.

The heirs of a timber culture entryman, whose final proof discloses a partial com-
pliance with the law in the matter of securing the requisite growth of trees,
may be permitted, where good faith is manifest, to relinquish part of the claime
and receive final certificate for the amount of land the planting and cultivation
entitle them to under the law, or commute the entire entry under section 1, act
of March 3, 1891.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 25, 1892.

On the 25th of September, 1882, Richard K. Lee made timber-culture
entry for the SE. 1 of Sec. 17, T. 123 N., R. 64 W., Watertown (now
Aberdeen) land district, South Dakota. He died on the 12th of Feb-
ruary, 1890.

On the 3d of July, 1891, Charlotte Elizabeth Lee, who deseribes her-
self as “the widow and one of the heirs of Richard K. Lee, deceased,”
made final timber-culture proof before the local officers at Aberdeen,
which was rejected by them, ¢ for the reason that the testimony shows
that at the date when final proof was offered the required number of
trees were not growing upon the tract.”

This decision was affirmed by you on the 28th of July, 1891, and an
appeal from your decision brings fhe case to the Department for con-
sideration.

In her proof Mrs. Lee shows that the first year after entry forty-four
acres were broken. The second this forty-four acres were cultivated,
and thirteen additional acres were broken. The third year five and a
quarter acres were planted to cottonwood, ash, box-elder and elm trees,
and the remainder of the ground broken was cultivated. The fourth
year five and a half acres were planted to cottonwood, box-elder, and
ash trees. The trees planted in the fourth year were killed by frost,
and in the fall of 1886, the ground was properly prepared and other
trees planted. This was repeated each year, the trees being killed by
frost or drought, until the spring of 1891, when the said five and a half’
acres were plowed, harrowed, and planted to box-elder and ash free
seed. The trees planted the third year, on the tive and a quarter acres,
grew and were carefully cultivated each year, so that at the time of
making final proof, there were growing on said five and a quarter acres
¢ not less-than six thousand box-elder, cottonwood, and ash trees,” ind
not less than 2,700 trees or tree seeds were planted to the acre on the
other five and a half acres. In all this she is corroborated by two wit-
nesses.

This proof does not meet the requirements of the timber-culture law,
and in her appeal to the Department Mrs. Lee asks that the earnest
efforts of her busband and herself to secure the requisite growth of
trees shall be taken into consideration, and that she shall at least be
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allowed to make proof for eighty acres, in view of the five acres and
over of thrifty, growing trees upon the tract.

Under the provisions of the act of March 3, 1891 (26 Stat., 1095),
Mrs. Lee would be entitled to make final proof, and aequire title to the
land, by the payment of one dollar and twenty-five cents per acre, but
she explains that she is poor, out of health, and that it would be diffi-
«cult for her to borrow the money to make such commutation.

In view of the evident good faith exercised.by the entryman during
his lifetime, and by his heirs since his death, and there being no par-
ties in interest in the case except the government and such heirs, I can
see no good reason why the sound discretion of the Department should
not be exercised in the interest of justice, and an amendment of the
original entry allowed, by an omission of one-half of the quarter sec-
tion, and an entry for the forty acres containing the trees and of an
adjoining forty embraced in said original entry.

This principle was recognized in the case of Griffin ». Forsyth (6 L.
D., 791), where it is said, “ It would seem that the claimant should be
allowed to amend his entry by relinquishing a part of the land, and re-
taining the amount of land that his cultivation and planting would have
entitled him to under the timber-culture law.”

This doetrine is alluded to in the case of Vargason ». McClellan (6
L. D., 329), and it is there said that such amendments should-be al-
lowed only when the interest of justice requires, and adds:

As applied to timber-culture cases, it ought to be allowed only where very con-
siderable and substantial results have been accomplished by the entryman, in good
faith, in securing a considerable growth of trees, and where the failure to malke that
growth extend to the full number of trees required tosupport the entry is excusable
and unaccompanied by bad faith or gross neglect.

I think the case at bar is correctly described in the language just
quoted, and that it is one in which relief should be granted. My con-
clusion therefore is, that upon executing and filing a relinquishment of
one half of the quarter section embraced in the original entry, said en-
try may be completed as to the other half of said quarter section, upon
the proof already submitted, or the heirs of said entryman may com-
mute for the whole quarter section under the pI‘OVISlonS of the act of
March 3, 1891, before mentioned.

Should nelther such relinquishment nor such commutation be made
by said heirs, within a reasonable time after notice hereof, the entry
will be canceled. The decision appealed from is modified accordingly.

/

PRE-EMPTION ENTRY—-TRADE AND BUSINESS,
JAMES W. M. MURPHY.

Land settled upon by a pre-emptor in good faith for agricultural purposes, and so
used and improved, is not excluded from entry, under the third clause of seetion
2258 R. 8., by the fact that the pre-emptor erects and operates a sawmill thereon,
where the use of the lumber is restricted to the land in question,
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First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 27, 1892.

I have considered the appeal of James W, M, Murphy from your de-
cision of July 15, 1891, holding his pre-emption cash entry for cancella-
tion,

He made said entry for the S. § of NE, 4, Sec. 15, T. 7 8., R. 10 W.,
at Little Roek, Arkansas, on April 12, 1888, his final proof having been
submitted March 27, 1888.

The papers in the case were transmitted to you, and by said decision
you held the entry for cancellation for illegality, as within the third in-
hibition of section 22568 of the Revised Statutes. Said section reads as
follows:

Sec. 2258, The following classes of lands, unless otherwise specially previded for
by law, shall not be subject to the rights of pre-emption, to wit:

Third. Lands actually settled and occupied for purpeses. of trade and business, and
not for agriculture.

The only evidence in the case is contained in the final proof made
by Murphy and two witnesses. He testified that he went upon the
land in person in Aungust, 1883; that he built a house and saw-mill
upon the land that fall, and in May, 1884, he moved his family upon
the land and lived there continuously thereafter and had no other
home. That he had raised crops for four seasons, of corn, oats, sor-
ghum and vegetables, putting twelve acres in crops in 1884, and thirty
acres every year thereafter, and at the date of making final proof he
had thirty acres plowed and fifteen aeres sowed to oats. That up to
February, 1887, his business on the land had been that of saw-miller
and farmer, and after that date it had been farming only. That he
made the entry in good faith, for the exclusive purpose of a home and
farm for himself and family. He further testified that there was tim-
ber upon the land, principally yellow pine, merchantable, whieh had all
been cut of any value by him and sawed into lumber and used on the
land in building houses and making fences. The improvements he had
made were a store, church, school-house, planing-mill, six tenement
houses, tramway, stable, three wells, orchard, and over thirty acres
fenced and cultivated. At the time he made final proof Murphy had
rented the mill and the tenement houses were occupied by workmen.
It does not appear that he had ever sold any Immber to go off from the
land. :

The question arises whether the combined use of the land for both
farming and milling purposes as above set forth exclude it from entry
on the ground that it was ¢ actually settled and occupied for purposes
of trade and business, and not for agriculture.” The land was settled
and occupied “for agriculture,” and, if Murphy is to be believed, that
was his main purpose in settling and occupying theland. Does the fact
that he erected a saw-mill thereon and used the lumber in erecting
buildings and fences upon the tract, and thus improving it, and not

,
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in the Jumber trade or business properly so called, bring his case within
the inhibition of the statute?

It would seem that‘a fair construction of this statute is that those
lands only are exempted from entry which are actually settled and
occupied for the sole and main purposes of trade and business, and not
for agriculture. In Bennett v. Cravens (12 L. D., 647-650), it is said:

The evidence clearly shows that the contestant, Bennett, entered upon the land on
October 2, 1884, and erected his saw-mill thereon for the sole purpose of doing busi-
ness, that of sawing lumber and selling the same. According to his own statement,
at the time he went upon the land, he had no intention of c¢laiming the same under
the pre-emption law for agricultural purposes. . . . . Bennett cannot be re-
garded as a qualified pre-emptor, as he entered upon the land for business purposes
-only, and has used the limited traet in his possession for that purpose.

In that case Bennett brought himself within both clauses of the’
statutory inhibition; he had the affirmative purpose of settling the
land for “trade and business” and the negative purpose of settling
“not for agriculture.”

In the case of Fouts ». Thompson (6 L. D., 332) and (10 L. D., 649),
the chief value of theland consisted of certain mineral springs thereon.
Fouts made use of the land for the purpose of maintaining a health re-
sort thereon, and built a hotel, cottages, bath house, store, ete., costing
some $10,000, all for that one end and purpose, which was so unequivo-
cal and dominant that it excluded the existence of any other purpose

on his part in settling the land. His agricultural acts were insignifi-
cant. But these cases do not govern the present one.

I am satisfied that Murphy settled the land in good faith for a home.
He swears that he wants to live and die there. That he has built a
-comfortable house with five rooms worth $500, and a stable worth $300;
that he has cleared, fenced and put into cultivation over thirty acres
of land worth $600, and planted an orchard worth $100. These are
agricultural improvements and better than the average, and testify to
his good faith. He has lived on the land continuously with his family,
having furnished his house in a comfortable manner, indicating an in-
tention to make it a permanent residence. He has also provided him-
self with “plows of all kinds, harrows, hoes, axes, and, in fact, every
kind of impliment used on a farm,” and his live stock consisted of ¢ one
mule, one mare and colt, fifteen head of cattle, forty hogs, and chick-
ens.” These are substantial proofs which reinforce his oath that he
settled on the land for an agricultural purpose.

The faet that he also erected a saw-mill, six tenement houses, a store,
ete., only shows that he had another purpose in view besides the agri-
cultural one, but this added purpose of milling does not appear to have
been the dominating one, and as he did not sell the lumber to outside
parties, but used it on the land, his case is not brought within the in-
‘hibition of said statute. His entry should, therefore, be allowed to re-

main intact.

Your judgment is reversed.
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CONFIEMATION-SECTION 7, ACT OF MARCH 3, 1887.

ELEY ». PETCOVICH.

The allowance of a pre-emption filing for a tract of land included.within a canceled
homestead entry will not defeat the confirmation of said entry under section 7,
act of March 3, 1891, for the benelit of a transferee, where said entry is subse-
quently reinstated and is intact npon the record at the date of the passage of
said act.

Secretary Noble to the Commissioner of the General Land Office, July 29,
1892,

This case is now under consideration upon a motion filed in behalf
of the transteree, Nicholas Petcovich, for a disposition of the matter
under the rule regarding cases confirmed by the act of March 3, 1891
{26 Stat., 1095), which provides that such cases “will be disposed of on
written motion, without regard to their places on the docket.” (12 L,
D., 308.)

The motion was served upon opposing counsel, May 20, 1892, and
there has been no objection filed to its consideration.

The case was transmitted with your letter of November 30, 1891, on
appeal by Diana T. Eley from your decision of September 23, 1891, hold-
ing that the commuted cash entry No. 9104, by Rush Thomas, embrac-
ing the NE. £, Sec. 12, T. 12 8., R. 19 E., Stockton land district, Cali-
fornia, was confirmed by section 7 of the act of March 3, 1891 (supra).

The facts in the case are as follows:

June 4, 1886, Thomas made homestead entry No. 4644, for the above
described tract, which he commuted to cash entry No. 9104, August 19,
1887.

Said enfry was held for cauncellation by your office April 10, 1888,
' upon the report of a special agent, and upon the failure of the entry-
man to appeal, said entry was canceled, August 4, 1888,

On Angust 14, 1888, Diana Eley filed pre-emption declaratory state-
ment No. 14,438, for this land.

By letter of September 15, 1888, the local officers transmitted an ap-
plication by Nicholas Petcovich, transferee, to have the case reopened,
and that he be permitted to intervene.

This application was rejected by your office, October 4, 1888, but
upon appeal this Department, in its decision of November 23, 1889 (9
L. D., 576), reversed your decision and directed that the entry be rein-
stated, and a hearing ordered, after due notice to all parties in in-
terest. :

The hearing was duly held, the decision of the local officers being in
favor of the entry, but upon the passage of the act of March 3, 1801
(supra), a showing was filed by the transferee, in compliance with the
circular of May 8, 1891 (12 L. D., 450), and upon such showing you held
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the filing by Eley for cancellation, and the entry by Thomas for con-
firmation, from which Eley appeals, urging error:

In holding, in view of the fact that the land had been appropriated by the settle-
ment and filing of Diana Eley in August, 1888, while vacant and unappropriated
upon the records of your office, that the entry of Rush Thomas, subsequently rein-
stated, is confirmed by the 7th section of the act of Mareh 3, 1891.

The seventh section of the act of March 3, 1891, provides:

All entries made under the pre-emption, homestead, desert-land, or timber-culture
laws, in which final proof and payment may have been made and certificates issued,
and to which there are no adverse elaims originating prior to final entry and which
have been seld or incumbered prior to the first day of March, eighteen hundred and
eighty-eight, and after final entry to bona fide purchasers, or incumbrancers, for a
valuable consideration, shall, unless upon an investigation by a government agent
fraud on the part of the purchaser has been found, be confirmed and patented upon
presentation of satisfactory proof to theland department of such sale or incumbrance.

It is shown that Petcovich purchased the tract in question of the
entryman September 27, 1887, the consideration being $1,400.

There is no question raised as to the bona fide character of the pur-
chase, and as the entry was, at the date of the passage of the act of
March 3, 1891, intact upon the records, and as there is no adverse
claim originating prior to the date of the final receipt, I must affirm
your decision holding that the entry by Thomas was confirmed, and I
therefore direct the cancellation of Eley’s filing.

RAILROAD GRANT—SETTLEMENT RIGHT.
HupsoN ». CENTRAL PAciFic R. R, Co.

The possession and occupancy of a qualified sebtler, existing at the date of definite
location, except the land covered thereby from the operation of a railroad grant,
even though the settler at such time is not asserting any claim under the public
land laws.

Secratary Noble to the Commissioner of the General Land Office, July 29,
1892.

Lots 3 and 4 and the 8. % of the NW. % of Sec. 3, T. 28, R.2 W,,
San Francisco, California, is within the primary limits of the grant to
the Central Pacific Railroad Company. '

The line of said road opposite the land in controversy was definitely
located January 21, 1870,

August 5, 1878, James W, Hudson filed his pre-emption declaratory
statement for said tract, alleging settlement May 23, 1861. January
6, 1887, he relinquished his pre-emption claim, and applied to make
bhomestead entry for the same tract. With his said application he
filed affidavits, to the effect that the land bad been continuously occu-
pied and resided upon by bona fide settlers since the year 1859,

Your office, on March 2, 1887, directed a hearing as to these alleged
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facts of residence and oceupancy, which was duly had in July of that
year.

The local officers rendered conflieting opinions, the register finding
in favor of Hudson and the receiver in favor of the railroad company.

Both parties appealed, and by your decision of October 16, 1890, you
affirm the judgment of the receiver and hold that the land in question
passed to the railroad company under its grant.

Hudson now appeals to this Department.

The substance of the evidence taken at the hearing is correetly stated
in your decision, and shows that Hudson’s first settlement and occu-
pancy of the land was in 1876. The land had prior to that time (as
early as 1860 or ’61) been enclosed with other lands, in all amounting
to four or six hundred acres, and used chiefly for grazing purposes.
Some improvements had been made on it, including a house, which had
been occupied by many different people, but by none claiming the land
from the government, until the settlement of Hudson in 1876.

It seems to have been generally understood by all these occupants
that the land was a part of the Moraga grant, and not subject to settle-
ment.

The immediate predecessor of Hudson in such oceupaney of the land
was one Tisdale, who was a witness for Hudson at the hearing, and
who says that he never laid any claim to the land as against the gov-
ernment, but intended to claim some portion of it if it ever was opened
to settlement,

Since your judgment was rendered, Hudson has filed in this Depart-
ment his own affidavit, corroborated by others, to the effect that he
settled on the land in good faith in 1876, and paid George Tisdale $700
for his ‘“possessory claim” and improvements; that said Tisdale was,
as affiant believes, a native-born citizen and had been occupying the
said land since 1867; that his (affiant’s) improvements are now worth
$3900; that if the land is awarded to the company, he and his family
of five members will be left homeless; and when the company’s right
attached (January 21, 1870), and ever since, the land was occupied by
parties duly qualified to enter the same, and that from all the informa-
tion he can now gather, they would have entered the same had theland
been subject to entry at the time of their respective claims.

The affidavit contains this further statement:

And affiant further swears that at the time of the trial of this case in the local land
office he eould and would have submitted additional testimony to thatnow in therecord,
and of a more definite and conclusive character, proving all the facts sworn to in his
affidavits of contest against the railroad company, and proving all the facts herein
set forth, had it not been for the advice of the then register, Mr. Bradford. That
said register at that time advised the deponent that in his opinion the testimony he
had offered was sufficient and it was unnecessary fo go to further expense or trouble
in the matter, and relying upon the advice of said officer he did not offer any more
evidence, .

Upon this corroborated affidavit he now asks that a new hearing be

1641—voL 15——8
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granted to prove the matters therein stated, and also to more fully
prove the allegations of his contest against the railroad.

If the facts above stated can be proven, I think, under the ruling in
the case of the Northern Pacific Railroad Company ». Potter, 11 L. D.,
531, such proof would be sufficient to except the land from the grant.

In that case it is said that:

Where possession or occupation alone . . . . . are relied on o except the
land from the grant, it must affirmatively appear that the party in such possession
had the right at that time to assert a claim to the lands in question under the settle-
ment laws of the United States.

‘It must tollow that, if such right is shown affirmatively, the land is
excepted from the grant, even though at the time the right of the com-
pany attached the party in possession was not asserting any claim un-
der the land laws,

All that is neeessary to prove is the possession or occupancy of a
party having the qualifications of a settler. Inasmuch as itis asserted
and not disputed that Hudson ean prove such rightin Tisdale, or other
oceupants, and that he failed to do so at the hearing solely through the
advice of an officer of the government (the register of the local office),
and in view of his great equities, I think justice will be best promoted
by allowing him now to do so.

You will therefore order a further hearing, with notice to all parties
in interest. ,

PRACTICE-SOLDIERS’ ADDITIONAL HOMESTEAD—SECTION 7, ACT OF
MARCH 3, 1891.

PAvuLsoN ». OWEN.

An affidavit of contest may be based on the information and belief of the contestant.

The right to make soldiers’ additional homestead entry is not assignable, and a
charge that such an entry has been made under an attempted sale and transfer
of such right through double powers of attorney (one to locate, and one to sell
the land when located), should be duly investigated.

A subsequent deed of ratification, executed by the soldier, will not validate an ad-
ditional entry made under an attempted transfer of the soldier’s right.

A pending valid application fo contest an entry defeats the confirmation of said en-
try under the proviso to section 7, act of Mareh 3, 1891

Secretary Noble to the Commissioner of the General Land Office, July 29,
1892.

On September 20, 1889, soldiers additional final entry (No. 1446) for
lot 1 and SE % of NE £, Sec. 5, T 62 N, R 12 'W, was made at the Du-
luth land office, Minnesota, in the name of Alven Owen, by Thomas H.
Presnell as his attorney in fact.

Said Owen’s right to an additional homestead entry of not exceeding
eighty acres, as provided in section 2306 of the Revised Statutes, had
been certified on October 30, 1882, by the Commissioner of the General
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Land Office, pursuant to the instructions contained in the eircular of
May 17,1877, (1 C. L. L., 478).

On March 2, 1882, Owen subsecribed and made oath to an affidavit
for an additional homestead, and to the special affidavit as to mili-
tary service, duly corroborated by two witnesses, before Y. E, McClen-
don, judge of probate for Qzark county, Missouri.

On the same date he signed an application for additional entry, in
blank as to description of land and the name of local land office. Also
two powers of attorney, one to locate any land that he might be entitled
to enter, and a second to sell such land when entered, acknowledged
before said MeClendon.

- On March 27, 1890, John Paulson filed a contest atfidavit against said
entry, and on Apul 19, 1890 an amended application to contest the
same, alleging among other things,—

That said entry is invalid, void, and of no effect, for the reason that on or about
March 2nd, 1882, the said Alven Owen sold all his right, title and interest in and to
his additional entry absolntely and entirely to Y. E. McClendon and Robert Q.
Gilliland for the sum of eighty dollars, and made no reservation of any right therein,
and made no condition of any kind that he was to have any interest in any lands
which might be located under or by said additional entry. ’

That said powers of attorney appointing one Thomas H. Presnell ‘attorney in
fact,” were void and of no effect, in that it attempted to transfer to said Presnell for
a considereration the right of said Owen to make an entry of public lands of the U.
8. in accordance with the provisions of See. 2306, Rev. Stat.

That said powers of attorney were illegal and void for the reason that said Pres-
nell, pretending to act for said Owen, was in fact acting for other parties.

These affidavits were transmitted to your office, and on May 13, 1890,
there was also transmitted an affidavit of Alven Owen, dated April 7,1890,
alleging, after he had become entitled to his additional entry, as follows:

I sold all my right, title and interest in and to my additional entry absolutely and
entirely to Y. E. McClendon and Robert Q.Gilliland for the sum of eighty dollars,
and made no reservation of any right therein, and I made no condition of sny kind
or nature by which I was to have any interest, share or ownership in anylands which
might be located under or by said additional entry, and I reserved at said sale no
right or disposition over said additional entry, or over any lands which might be
jocated by virtue of said additional entry by the persons to whom I sold it or any
other person or persons. And after the said sale of said additional entry I did not
aequire at any time any interestin any way in said additional entry, or in any serip,
or in any-lands which might be or were located by virtue of said additional entry in
my name or in the name of any one else in the State of Minnesota, or any other state.
That at the time of the sale of said additional entry I signed a power of attorney,
but if there was any name inserted therein I do not remember it. AndI do not think
there was any land described in said power of attorney. I furtherstatethat Idonot
now, or did X ever know Thomas H. Presnell, and I never at any time had any busi-
ness with the said Thomas H. Presnell, either directly or indirectly, and I did not at
any time appoint the said Thomas H. Presnell my attorney to locate for me any land
in lot 1 and SE 1 of NE } Sec.5, T63 N, R 12 W, in the State of Minnesota, or any
other state under the above additional entry referred to. I further state that I have
not now or at any other time any interest, right, clajm or ownership, directly or in-
direetly, in or to said above deseribed tract of land. And I have never at any time
been upon said land or any part of i, and have never had any one go upon orreside
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on said land for me, or in my behalf or interest, and I have no acquaintance with
said land.

By your office letter of June 5, 1890, you advised the local officers that
a hearing was denied, and an appeal was duly taken to this Department.

The assignment of errors contains the following specifications, among
others: ’

1. In ignoring the charge that said entry is ““invalid, void and of no effect, for
the reason that on or about March 2, 1882, said Owen sold all his right, title and
interest in and to his additional entry absolutely,” and refusing to order a hearing
for the purpose of ascertaining the truth thereof;

2, Inignoring the charge that the power of attorney appointing Thomas H. Pres-
nell attorney in fact to make an entry for said Owen is void and of no effect, inthat
it attempted to transfer to said Presnell the right of said Owen to make such entry,
and in refusing to order a hearing as to the truth thereof;

3. In ignoring the allegation that said power of attorney to Presnell was illegal
and void in that said Presnell, assuming to act for said Owen, was in fact acting for
other parties, and in refusing to order a hearing thereon.

The affidavits of contest were made upon information, and it is con-
tended that the contest should be dismissed for this reason.

But it was held in Butler ». Mohan (3 L. D., 513, 515) ¢“ A contest
affidavit is in the nature of an information, and the party making the
same need not necessarily do so on his own personal knowledge and
observation of the facts therein stated, but may base his assertions
upon information and belief.” See also Seitz v. Wallace, (6 L. D., 299,
300); Gotthelf v. Swinson, (5 L. D., 657); Strout ». Yeager, (7T L.D., 41,
42). These affidavits, together with that of Owen himselfabove recited,
make out a prima facie showing that Owen had sold his right of addi-
tional homestead entry.

In the case of John M. Walker, (10 L. D., 354, 357) it was held that
“The right to make soldier’s additional homestead entry under the
statute is not assignable, but is a personal right which ean be exercised
only by the soldier,” and the circulars and decisions to that effect are
cited.

Affidavits are also submitted by Owen and his son in law that he did
not swear to the above reeited affidavit purporting to have been made
by him, but it is & significant fact that neither of them deny the truth
of the facts therein stated, or that he signed it by his mark, and that
it was read over to him. The affidavit of McClendon is also submitted,
but is silent on the subject of the sale. This silence in the face of the
charge is equivalent to an admission of its truth, not conclusive as
proof, perhaps, but very persuasive. The further fact that the two
powers of attorney were originally made out in blank, and that Pres-
nell’s name was inserted afterwards, is additional evidence in support
of the charge that there was a sale of the right of additional entry.

It is contended, however, that under the law of Minnesota, Chapter
40, Section 43, a power of attorney is valid when ¢ executed in blank,
or with the name of the grantee of the power omitted therefrom at the
time of such execution.” While this statute may make these powers of
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attorney legal instruments it does not validate the illegal sale of which
they are the evidence.

Again, it is contended that in the case of Gilbert ». Thompson, (14
Minn., 544,) involving the validity of a power to sell given by a Sioux
half breed Indian, it was held that,—“A power to sell executed by a
half-breed is good wuntil revoked, and would extend to lands subse-
quently acquired by means of serip, if such lands came within its terms.”
This decision is cited with approval in the case Myrick ». Thompson,
(99 U. 8., 291, 296). But these cases were between contending claim-
ants for land, after the government had parted with its title, whereas
in this case the government has not parted with the land and is a party
to the controversy. These cases therefore furnish no support to the
contention that the entry in question was valid in case the right to enter
had been sold by Owen,—Allen ». Merrill, (12 L. D., 138, 153). They
do not conflict with the principle uniformly upheld by this Department
that ¢ the law forbids and will not recognize an assignment of a sol-
dier’s additional homestead entry.” Hoffman ». Barnes, (8 L. D., 608,
611), and that it is “ the duty of the Department to cancel any entry
which has been made contrary to law.” Smith ». Custer, (8 L. D., 269,
279). Ifit be assumed that such sale of the soldier’s right was made,
then the powers of attorney executed to carry out such an illegal trans-
action were ineffectual for that purpose. “As between principals and
agents, in all such cases, the guilt is deemed to be equal.” ¢The law
will not assist the agent to recover his expenses or advances, or the
prineipal to recover his property, or its proceeds.” Story on Agency,
Sec. 344.

It further appears that on March 3, 1890, and before the contest affi-
davit was filed, Owen and his wife executed a quit claim deed of the
land in dispute to Charles d’Autremont Jr., and on May 13, 1890, a
second deed of the same land to the same party with the following
clause, ‘“ hereby ratifying and confirming any and all deeds for said
premises heretofore made by us or in our name by Thomas H. Presnell
as attorney in fact for us.” It is contended that the location made by
Presnell, which was thus subsequently ratified by Owen, was made
good, whether it was before valid or not, and that these deeds conveyed
a good title. In the case of Hyde ». Eaton, (12 L. D., 157, 159) where
there was a like deed of ratification, it was held that such deed could
bave no effect, and that the question to be determined was whether
the location in question was made in good faith in aceordance with the
law and regulations, and that if the location “was illegal and invalid,
then the deed of ratification could not give it validity—could not vital-
ize that which had not in it the germ or essence of legal vitality.”

Judge Story, in Conflict of Laws, Sec. 244, in speaking of contracts,
says: :

- Contracts, therefore, which are in evasion or fraud of the laws of a country, or of
the rights or duties of its subjects; contracts against good morals, or against relig-
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jon, or against public rights; and contracts opposed to the mational policy, or
national institutions,—are deemed nullities in every country affected by such con-
siderations.

The confract under consideration is within the above classification.
It is in evasion and fraud of the law, and opposed to the national policy,
and ean not be ratified by any act of Owen, who was a party to the
fraud.

As the entry in this case was made September 20, 1889, the period
of two years therefrom elapsed on September 20, 1891, and since the
latter date a motion has been filed that said entry be confirmed and
patented under the provisions of section 7, of the aet of March 3, 1891
(26 Stat., 1095). This motion must be denied.

The entry does not come under the body of said section because it
was made after March 1, 1888. :

Inasmuch as Paulsen’s affidavit of contest was filed about six months
after Owen’s entry was made, if a hearing should now be ordered the
rights of the parties would relate back tothe date when said contest was
soinitiated, and therefore the contest would by relation date back to its
initiation and be from that date, a pending “contest or protest against
the validity of such entry ” within the meaning of said proviso, and
consequently not confirmed thereby. In the case of Henry C. Nelson
(13 L. D., 458) it was held that—

A mere application to contest which had not been allowed by your office or the
Department, which it would be contrary to the rules and precedents of the land de-
partment to allow, and which comferred no rights upon the applicant could not be
considered a ‘‘contest or protest against the validity of the entry ” such as would

‘prevent its confirmation under the proviso to the 7th section of the act of March 3,
1891,

In that case there was a “mere application” to contest made while
the case was pending on appeal, by a stranger to the record, which
could not be allowed. Here there is an application which from the
first has been pending before your office and this Department, and
which has been denied by you and comes here on appeal by the appli-
cant. It is therefore not governed by the ruling made in the case of
Henry C. Nelson, supra, and those cases which have followed that rul-
ing. .

I am of the opinion that the application to contest the entry in this
case should be granted, and, if upon investigation, it should be proved
that the right to make said entry had been sold as charged, the same
should be canceled.

The motion is denied.

Your judgment is reversed.
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HOMESTEAD ENTRY~NON-CONTIGUOUS TRACTS.
AKIN v. BROWN,

A homestead entry embracing non-contiguous tracts may be referred to the board of
equitable adjudication where the non-contiguity is caused by the cancellation of
a part of the entry on account of the prior adverse right of another, and the
original entry is made in ignorance of said adverse right.

The Land Department has no authority to hold in reservation the non-contiguous
tract, in such a case, so that an additional entry thereof may be made by the
claimant under section 6, act of March 2, 1889.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, July 29, 1892.

The controlling question presented by this appeal is, whether a home-
stead entry can be perfected of a tract of land which hasbeen rendered
non-contiguous by the action of the land office canceling part of the
original entry by reason of prior setilement, or whether, after entry of
the contiguous parts, the non-contiguous portion may be held in reser-

vation for the purpose of allowing the entryman to make additional
entry under the Gth section of the act of March 3, 1889 (25 Stat., 854).

The facts material to an understanding of the issues involved are as
follows:

On September 29, 1884, Mary A. Brown made homestead entry of
the 8. 4 of the NE. 1, the NW. % of the SE. }, and the NE. 1 of the
SW. 1 of Sec. 32, T. 5 8., R. 3 W., Los Angeles, California, and offered
final commutation proof, May 17, 1887, when Henry W. Akin protested
against the allowance of said proof, as to the NW.  of the SE. 1 of said
section, claiming a prior right thereto,

Upon the testimony taken at the hearing under said protest, the
local officers found that Akin settled upon the SE. 1 of said section, in
July, 1884, and was authorized by Commissioner’s letter of Septem-
ber 16, 1884, to make homestead entry of said tract under an appli-
cation to amend his entry, which had been made for the SW. 1 of
section 14, township 6 south, range 3 west. They, therefore, recom-
mended the cancellation of the entry of Mrs. Brown as to the NE. £ of
the SW. 1 of said section, and their decision was affirmed by you, on
March 5, 1890, and the entry of Mrs. Brown as to said forty acres was
canceled, from which decision no appeal was taken. On August 14,
1890, said decision was declared to be final and the case cloxed, but no
action was taken on the final proof of Mrs. Brown as to the remaining
tracts, nor was it returned to the local officers for further action.

On November 12,1890, Akin filed a contest against said entry, alleg-
ing abandonment, and that the tracts are not contiguous by reason of
the cancellation of a portion thereof.

A hearing was had, and the tract books were offered in evidence to
show that thee tracts were not econtiguous; butno evidence was offered
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to sustain the charge of abandonment. The local officers dismissed
the contest, holding that the * non-contiguity of the tracts was not a
question subjecting said entry to contest, the matter being res adjudi-
cate,” and that the entry should be perfected on the final proof sub-
- mitted, except as to the forty acres canceled, but in case she could not
do so, by reason of the non-contiguity of the tracts, she should be al-
lowed to perfect entry as to the non-contiguous portion under the 6th
section of the act of March 2, 1889,

From this decision Akin appealed, and, on April 15,1891, Mrs. Brown
filed an applieation to have final receipt issued to her on her final proof,
made May 17, 1887, of all the land embraced in her entry, except the
NW. % of the SE. 1 of said section awarded to Akin.

You affirmed the decision of the local office, dismissing the contests
but held that as the tracts were non-contiguous, Mrs. Brown could only
perfect her entry under her proof of the tracts upon which her improve-
ments are placed, to wit, the 8. 3 of the NE. , and that she can not
now make entry of the non-contiguous forty acres, for the reason that
additional entry can not be made under the 6th section of the act of
March 2,1889, until final receipt has been issued for the original entry.
You, however, directed that final receipt should issue for the 8.4 of
the NE. 4, and that the entry should be canceled as to the NW. } of
the SW.1, but that she may be allowed to make additional entry of
said forty acres under the 6th section of the act of March 3, 1889,
within ten days from the issuance of final receipt upon her original
entry. From this decision Akin also appealed.

Whatever disposition should be made of the entry of Mrs. Brown,
there was no error'in dismissing the contest of Akin. The entry had
been made non-contiguous by the action of your office in caneeling the
entry as to the NE. 1 of the SE. 1 in a former proceeding, and the
question of non-contiguity could not afterwards be taken advantage of
by contest, and as there was no evidence offered to sustain the charge
of abandonment, the contest was therefore properly dismissed.

As the issue now is solely between Mrs. Brown and the government,
the only question to be determined is, whether she is entitled to perfect
entry under her final proof to all the lands embraced therein, except
the NW. 1 of the SE. %, which was awarded to Akin, or whether her
final entry should be limited to the contiguous tracts upon which her
improvements are made, and whether the non-contiguous tract can be
held in reservation for her benefit until after the issuance of final cer-’
tificate, in order that she may make additional homestead entry under
the act of March 2, 1839,

After the issnance of final certificates for the 8. § of the NE, £, she
would ungquestionably be entitled to make additional entry of the NE,
% of the SW. 1, if it was then public land, subject to entry; but I know
of no authority to hold in reservation the non-contiguous portion to en-
able her to make additional entry of it, after the issuance of final cer-
tificate upon the other part of her original entry.
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I am, however, of the opinion that this case may be sent to the board
of equitable adjudication, under the authority of section 2457 of the Re-
vised Statutes, providing for the equitable adjudication of homestead
entries, “where the law has been substantially complied with, and the
error or informality arose from ignorance, accident, or mistake, which
is satisfactorily explained.”

In this case the entry was made in good faith of contiguous lands, in
ignorance of the fact that another had a superior right to a portion of
the tract. She has complied with the law as to settlement and resi-
dence, is qualified to make entry, and each subdivision is subject to
entry under the homestead laws.

Your decision is therefore modified, and you will prepare said case
for submission to the board of equitable adjudication.

RAILROAD GRANT—ACT OF MARCH 3, 1887.
CHICAGO, MILWAUKEE AND ST. PAtrL Ry. Co.

A swamp land selection pending at the date of the definite location of a railroad ex-
cepts the land covered thereby from the operation of the grant.

Under the act of March 3, 1887, it is the duty of the Secretary of the Interior to in-
stitute proceedings for the recovery of title where lands have been erroneously
patented on account of a railroad grant, although the patent may have issued in
accordance with the practice then prevailing in the Department.

Secretary Noble to the Commissioner of the General Land Office, July 29,
1892. ’

With your letter of May 19, 1890, was submitted an adjustinent of
the grant made by the act of May 12, 1864 (13 Stats., 72), to the State
of Towa, for the use and benefit of the McGregor Western Railroad
Company, to aid in the construction of a railroad “from a point at or
near the foot of Main street, South MeGregor, in said State, in a west-
erly direction, by the most practieable route, on or near the forty-third
parallel of north latitude, until it shall intersect the said road running
from Sioux City to the Minnesota state line in the county of O’Brien
in said State.”

The State accepted the grant by act of its legislature approved April
20, 1866 (Laws of Towa, 1866, Chap. 144), and the road has been duly
completed and aceepted by this Department.

The McGregor Western Railroad Company built the road from Me-
Gregor to Calmar, and in 1868 the State resumed the grant and con-
ferred it upon the MeGregor and Sioux City Railroad Company, after-
wards known as the MeGregor and Missouri River Railroad Company,
but provided that the grant should not be construed so as to embrace
any lands for or on account of the railroad already built, as to which
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lands a formal release was required. The latter company built the
road from Calmar to Algona.

The present owner of the grant is the Chicago, Milwaukee and St.
Paul Railway Company, under an act of the State legislature, ap-
proved February 27, 1878, which company completed the road west of
Algona.

The adjustment submitted, which excludes from the grant the road
east of Calmar, shows that there is yet due on account of the grant
870,225.55 acres. There is no question raised as to the correctness of
the adjustment, the deficiency being so large, but a list of lands ac-
companies the same which are held to have been erroneously patented
on account of the grant, under the rulings of this Department.

In answer to a rule issued by your ofﬁce, to show cause why proceed-
ings should not be taken as contemplated by the act of March 3, 1887
(24 Stat., 5536), for the recovery of these lands, response has been made
by the company, and opportunity has also been afforded it to present
the matter orally.

It appears from the list that all of these tracts were claimed on
August 30, 1864, the date given as the definite location of the road.

The nature of the claims existing at the date of definite location will
be divided into three classes, and each considered separately: viz, 1st—
Homestead and warrant locations; 2nd—Pre-emptions; 3rd—Swamp
selections.

1. As to all the homestead claims, except one—viz: That covering
the NW. £ of Sec. 11, T. 96 N., R. 28 W., and the warrant location cov-
ering the NW. 1 of the NE. 4, same section—the company admits the
mistake in patenting the lands on account of the grant, and states
“most of these have, on the request of the governor, been re-trans.
ferred to the State, and the remaining pieces are held by this com-
Pany subject to the order or request of the authorities of the State of
Towa.” -

Through correspondence with the State, it would appear that the
.cloud caused by such erroneous certifications might be removed, with-
out proceedings under said act of 1887,

As to the exceptions above named, it is stated:

There are only two pieces of this kind, which are specially named in the fourth
paragraph of the answer of this company, and the technical right of the United
States to claim them is doubtless hased upon a misapprehension of the Cormissioner
in supposing that the time of the final location of the grant, for the purpose of de-
termining what was subject to it, was on August 30, 1864, instead of April 20, 1866,
the time at which the legislature of Towa accepted the grant.

From an examination of the list, I find that the entry and location
referred to were intact upon the records at both dates; hence, the pat-
enting of these tracts was erroneous, should either date be accepted as
the date of definite location. Demand should therefore he made for
the reconveyance of these tracts under the act of March 3, 1887 (supra),
as in other cases provided.
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Union Pacitic R’y Co., 12 L. D., 210.
2. As to the tracts embraced in the list covered by pre-emption
_filings, you state that ¢ the records show that they were offered some
four years before the company’s right attached, and all the filings had
expired by limitation prior thereto.”

There are no adverse claimants for the lands, and they were there-
fore properly patented to the company, and no further proceedings are
necessary. St. Louis, Iron Mountain and Southern Railway Company,
13 L. D., 559; St. Paul and Pacific Railroad, 13 L. D., 637.

3. The greater number of the tracts contained in the list had been
selected by the State as swamp lands during the year 1859-60, under
the act of September 28, 1850 (9 Stat., 519).

It appears that upon a contest instituted by the railroad company,
these tracts were shown not to be of thegecharacter contemplated by the
act of 1850, and therefore the selections on account of the swamp grant
were canceled and, under the practice then prevailing, they were pat-
ented to the company.

This practice seems to have prevailed untll the decision in the case
of the Southern Pacific Railroad Company (Biauch Line) v. State of
California (3 L. D., 88), wherein it was held that, although the State
indemnity selection is invalid, because made prior to the final survey
of the rancho claim, nevertheless, as it was made in 1867, when the
practice prevailed of allowing the State to make such selections prior
to and subject to the determination of the loss of land in place by a
rancho claim, it was voidable, and not void; such being its status at
date the right of the company attached, tliere was such an appropria-
tion as excepted the land from the railroad grant.

After this decision, it appears that all selections pending at the date
of definite location have been held to defeat the grant. :

In the case of the St. Louis, Iron Mountain and Southern Railway
Company (11 L. D, 157), it was held that under the act making the
grant for that company, lands covered by prima facie valid swamp selee-
tions at the date when said grant became effective are excepted there-
from. In this case the decision was based upon the grcund that, “in
the administration of the swamp grant, lands jormally claimed there-
under must of necessity, during the pendency of such claim be reserved
from any other disposition, and this is the ruling of the Department.”

Under said decision the patents heretofoie issued to the company
for these lands were without authority of law, and, although issued in
accordance with the practice then prevailing in this Department, yet,
under the provisions of the act of March 3, 1887 (supra), it becomes my
duty to demand of the company a reconveyance ot the lands. Winona
and 8t. Peter R. R. Co., 9 L. D., 649,

There remain a few tracts not embraced iu the above classification,
but included in the list, for which two patents are outstanding. In
such cases a suit is unnecessary on the part of the United States, and
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the parties should be left to their remedies in the courts. St. Louis,
Iron Mountain and Southern Railway Company, 13 L. D., 559.

This disposes of all questions presented, and you will proceed as
herein directed.

PRE-EMPTION ENTRY—INCORPORATED TOWN.
HARPER v. GRAND JUNCTION.

Land included within the corporate limits of a town is not subject to pre-emption,
though in faet not platted, or occupied as a town for the purposes of trade and
business.

Secretary Noble to the Commissioner of the General Land Office, July
29, 1892.

I have considered the appeal of John Harper from your decision of
August 5, 1890, rejecting his application to file a pre-emption declara-
tory statement for the E & SW 4, See. 13, T. 1 8., R. 1 W., Montrose,
Colorado, land district.

He made application to file for this tract January 6, 1890, and the
same was rejected because it was within the limits of the additional
townsite entry of the town of Grand Junction. He appealed from this
action to your office, and on August 5, 1890, you passed upon the case
and said: ’

The land applied for by Mr. Harper is distant, at the nearest point, one quarter of
a mile from any part of the land covered by the townsite entries, and therefore the

additional townsite entry of this land does not come within the requirement of the
section of the act above quoted as acting (being) an entry of contiguous tracts.

The act quoted is the act of March 3, 1877 (19 Stat., 392) which pro-
vides that towns that have made or may make entry for less than the
maximum quantity of land named in section 2389, R. 8., may make ad-
ditional entry or entries *of contiguous tracts which may be occupied
for town purposes,” etc., and you cancel the additional entry for the
tract in controversy. You furthersay: I therefore hold that although
the townsite entry should be canceled in respect to the tract in dispute,
yet said tract does not thereby become subject to entry.”

The history of this town of Grand Junetion is fally given in the case
of Keith ». Grand Junction (3 L. D., 356) and it is repeated in the same
¢ase on review (ibid., 431). In the former decision by Secretary Tel-
ler, it is shown that Keith was a settler, qualified, ete., upon the E %
SE 7 of section 14 in said town and range at the time the townsite com-
pany initiated proceedings to make the townsite filing, and he was per-
mitted to make final proof as of December 5, 1832, and the townsite
entry as to this tract was canceled. This decision was adhered to on
motion for review. Again, on & hearing between the same parties, but
involving the W $ SW 1 of section 13 (adjoining the former tract), it was
held by Secretary Vilas (6 L. D., 633) that the additional townsite entry
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could not be made for the last described fract for the reason given in
the former decision. The land in controversy lies still east of Keith’s
land, and is really a half a mile distant from the town, as laid out and
occupied, and also from the land ineluded in .the original townsite
entry.

One George A. Crawford has filed an affidavit in which he states that
Keith’s land has been laid out into lots and blocks, streets and alleys,
etc., but from the cases cited, it appears that this was done against the
protest of Keith, and while the case of Keith ». The Townsite Com-
pany was pending.

Keith's land was not under the decision properly part of the town,
and laying out in lots did not affect his rights and make it such. This
affiant (Crawford) says further there is a street or road running the
whole width of the land in controversy along on the southern part
thereof, which has been and is now under the municipal control of the
corporate authorities of Grand Junetion; that there is a house and barn
on the tract, ete.

Harper also files a statement in which he says certain parties came -
upon his land, tore down his house, threatened him with violence, ete.
Attorney Casswell filed an affidavit in support of his application for time
to prepare argument in this case, and he says “that the present owners
of the land now involved in controversy live several hundred miles from
the city of Grand Junction and one of them without the State of Colo-
rado.”

It is claimed on the part of Harper that this additional townsite entry
is in the interest of Crawford and some other parties, and that so far as
relates to this tract in controversy it is fraudulent, and that the ocecu-
pants of the town are being used as “figure heads” to place the Craw-
fords and others in possession of the land.

The certificate of incorporation included the Keith land, but when it
was decided that the same could not be appropriated to townsite pur-
poses, it left the tract in controversy non-contiguous to the original
townsite entry, and it appears that this tract is not in fact laid out in
lots, blocks, streets and alleys, or used as a town for purposes of trade
or commerce, although in fact included within the corporate limits of
the town by the certificate of incorporation of the town or city of Grand
Junection.

It was held in Root v. Shields (Woolworth’s Circuit Court Reports,
340) that a person can not make pre-emption filing for land included
within the limits of an incorporated city even though they are not oec-
cupied as a town. ]

In City of Cheyenne (13 L. D., 327) it was said ¢ Lands included
within the limits of any incorporated town or selected as the site of a
¢ity or town are not subject to pre-emption.”

Keith went upon the land awarded him prior to the townsite entry.
Harper went upon the tract in controversy long after it was included
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in the certifiate of incorporation, and must have had knowledge of the
status of the land.

Your decision is accordingly affirmed.

The townsite company appealed from your decision on the ground
that the case was not before you to be decided. It was properly before
your office and had been for about eight years, and so far as the land
in controversy was affected, the consideration of one case involved the
other, and to decide one was virtually to decide both. There is a motion
on file to dismiss this appeal, but as there is no merit in the appeal,
nothing further need be said of it, and the motion is overruled. -

CERTIORARI-APPEAL—SUPERVISORY ACTION.

NicuoLs v. CARLSON,

Certiorari will not be granted, if the appeal is not wrongfully denied, unless the
facts set forth show that the applicant is entitled to relief under the supervisory
authority of the Secretary.

Secretary Noble to the Commissioner of the General Land Office, July 29,
1892.

On November 10, 1891, John Carlson filed in the local office an ap-
plication for a writ of certiorari in the case of Albert T. Nichols against
said Carlson, involving the NE. 1 of Seec. 9, T. 16 N., R. 16 W., Grand
Island land district, Nebraska.

Said application was on March 19th last denied, because not accom-
panied by a copy of your decision of which complaint was made.

He has now furnished a copy of your decision of October 29, 1891.

Under the rules of practice that obtain in courts of law, the omission
to file a copy of the decision, in the first instance, ecan not be cured by
filing the same after the application has been dismissed upon that
ground (Hoover . Lawton, 13 L. D., 635). This Department may,
however, in the exercise of its supervisory power, when it is shown that
injustice would otherwise be done, waive this technical rule of law, and
consider the application as if properly presented.

It appears from the record that your original decision against Carl-
son was rendered June 20,1890. He filed a motion to re-open the case,
which you denied, October 29, 1891. It is the seeond decision that he
has forwarded; no copy of the first and more important one has been
furnished.

Notice of the decision of June 20, 1890, was sent by register and re-
ceiver’s letter of the 24th of the same month to Carlson’s attorney, who
signed return registry receipt for the same on June 26. No appeal be-
ing filed within the time prescribed by the rules of practice, the entry
was eanceled and the case closed on September 23,1890, Nox was Carl-
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son heard from again until October 7, 1891, when the local officers trans-
mitted his motion for a re-opening of the case.

A writ of certiorari will not be granted where the right of appeal was
lost through failure to assert the same within the prescribed period
(Cassidy v. Arey, 5 L. D., 235; Ariel C. Harris, 6 L. D., 122; Edward
B. Sargent, 13 L. D., 397; Frary ». Frary, ib.,478). He claims that his
failure to appeal in time was the fault of his attorney. But this is not
recognized as a sufficient excuse; notice to his attorney was notice to
him (Holloway’s Heirs v: Lewis, 13 L. D., 265; Graham ». Lansing, ib.,
697).

The application for certiorari consists exclusively of an explanation
of the reason why the applicant failed to appeal in time. It does not
state in what respect your decision was in error: if in its statement of
facts, it does not set forth what facts were misstated; if in its conclu-
sions of law, it does not show wherein your conclusions were erroneous.
“If the appeal is not wrongfully denied” (and in the present case the
appeal was not wrongfully denied, for it was not filed within the time
prescribed) ¢ certiorari will not be granted, unless the facts set forth
show that the applicant is entitled to relief under the supervisory au-
thority of the Secretary” (Anderson v. Amador and Sacramento Canal
Company, 10 L. D., 572, syllabus; St. Paul, Minneapolis and Manitoba
Ry. Co. ». Vannest, 5 L. D,, 205; F. P. Harrison, 2 L. D., 767; North-
ern Pacific R. R. ». Schoebe, 3 L. D., 183; Jacob Schaetzel, 4 L. D, 28;
Reed v. Casner, 9 L. D., 170; Lyman C. Dayton, 10 L. D., 159; Robert
H. Steeves, 11 L, D., 473). :

No reason having been shown why the supervisory authority of the
Secretary should be exercised in connection with the case at bar, the
application for certiorari is denied.

VIRGINIA MILITARY LAND WARRANTS,
JOHEN MILLINER.

The act of the Virginia State legislature directing the delivery of certain military.
Jand warrants to the applicant herein does not operate to validate said warrants,
or make them subject to exchange for scrip, if they were not valid subsisting
claims allowed prior to March 1, 1852,

Secretary Noble to the Commissioner of the General Land Qffice, July 30,
1892.

I have considered the appeal of John Milliner, administrator of Robert
Milliner, deceased, from the decision of your office dated June 23, 1890,
rejecting his application for Revolutionary bounty land seript for four
thousand acres, on account of military land warrant No. 671 issued to
said John Milliner as administrator ete. for the same amount of Iand on
April 4, 1883, by the Virginia State land office.
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On the back of said warrant the State register certifies that it was
issued in conformity with the laws of Virginia in foree prior to the ces-
sion by that State of her western lands to Congress; that no other war-
rant hasissued from the land office of Virginia on account of the serviee
of the within mentioned Robert Milliner,
except Nos. 6777-6778-8779-6780-6781-6782-6783-6829-6830-6831 and 6862 issued to
the heirs of said Robert Milliner returned to this Office canceled, but this warrant is
now issued in lien and exchange thereof . . . . thatthe warrants formerly issued
for the services of said Robert Milliner were returned and filed in this office by the
attorney for the heirs, and that by an act of the General Assembly of Va., approved
~ February 4th. 1880, (Act of 1879 and 1880 Chapter 4), the register (of the) land office
was authorized to deliver the said warrants to said administrator or his anthorized
agents. Said warrants were duly deliv ered and upon theirreturn and cancellation,
this warrant isnow issued in exchange thereof.

Your office held that under the acts of Congress approved August
31, 1852, (10 Stat., 143), and June 22, 1860, (12 Stat., page 84), provid-
ing for the surrender of unsatisfied Virginia military land warrants and
the issuance of serip by the United States payable in public lands in
lieu thereof, the claimant was not entitled to the scrip because it ap-
peared that the claim was originally allowed by the executive and
council of Virginia December 1, 1830, that the grant was afterwards’
recalled on December 10,1831, and the claim of the heirs rejected ; that
on September 15, 1833, the register of the State land office was advised
of the fact ¢ through the Secretary of the Commonwealth and author-
ized to cancel the warrants.” On July 8, 1890, your office declined to
change said ruling, and the complainant has appealed to the Depart-
ment.

The grounds of error assigned by the appellant are (1) In “refusing
to prepare and sign said serip and to submit the same for the favorable
action of the Secretary”. (2) “in rejecting said application in view of
the facts and the law”. These specifications of érror are quite defec-
tive and the appeal might be dismissed for that reason. Rules of Prae-
tice 88-90. Pederson v, Johannessen, (4 L. D., 343); Schweetzer v.
Wolfe (5 L. D., 158); Horton ». Wilson (9 L. D., 560); Devereux et ul. v.
Henderson (11 L, D. 214); United States v. Hulbert (12 L. D., 29). But
independently of the foregoing, I am not satisfied from the record as
presented that the claimant has shown himself entitled to the scrip as
prayed for. The exhibits accompanying the petition show that on De-
cember 7, 1830 the claim of Robert Milliner was allowed by the gov-
ernor and council of Virginia for military land bounty on account of
service during the war of the Revolution, as a lieutenant in the Virginia
State navy; that, in pursuance of said allowance, warrants were issued
to the several heirs of said Robert Milliner, by name, on December 8,
1830, February 14, January 21, February 21, and March 12, 1831, and
delivered to one John G. Joynes the agent of said heirs; that on Decem-
ber 10,1831, the State register ¢ transmits sundry papers” which in his
opinion show that said Milliner had resigned and was not entitled to said
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bounty, and, npon these papers, the council advised the cancellation of
said warrants as improvidently issued; that afterwards, according to
the record of the Executive Journal of said State dated September 25,
1833, (p. 100)

On the 10th of December, 1831, the grant in this case was recalled and the claim
of the heirs rejected, and on the 15th of September, 1833, the register of the State
land office was advised of the fact through the Secretary of the Commonwealth, and
authorized to cancel said warrants.

It is stated by Register Harrison ¢“that said warrants were returned
to the register in consequence of said notification and have remainedin
the office ever since, a period of nearly fifty years,” and “under these
circumstances and under the advice of the Atty. General he has declined
to deliver said warrants to the petitioner.”

By the Virginia act of February 4, 1880, (p. 85), it was enacted that the register of
the land Office be and he is hereby authorized and directed to deliver to John Mil-
liner, administrator of Robert Milliner, an officer of the Revolutionary War, or his
authorized agent, the warrants now in the Land Office whieh were issued in favor
of the heirs of the said Robert Milliner, and in case any of the original warrants so
issued have been lost or destroyed to deliver to the said administrator or his author-
ized agent duplicates thereof.

On July 28, 1882, the attorney general of Virginia advised the State
register that without entering into a discussion of the merits of the
original application under said act of February 4, 1830, he was “not
only authorized but directed to deliver to the administrator named, the
warrants, duplicates and copies described.” 'The warrants were accord-
ingly delivered, as stated by the register, and the warrant upon which
serip is requested was issued by him in lieu thereof. :

The act of August 31, 1852, Vol. 1, (supra) provides

That all unsatisfied outstanding military land-warrants or parts of warrants is-
sued or allowed prior to the first day of March, eighteen hundred and fifty-two, by
the proper authorities of the Commonwealth of Virginia, for military services per-
formed by the officers and soldiers, seamen or marines, of the Virginia State and
continental line in the Army or Navy of the Revolution, may be surrendered io the
Secretary of the Interior, who, upon being satisfied, by » revision of the proofs or
by additional testimony, that any warrant thus surrendered was fairly and justly
issued in pursvance of the laws of said Commonwealth, for military services so
rendered, shall issue land scrip in favor of the present proprietors of any warrant
thus surrrendered, for the whole or any portion thereof yet unsatisfied, at the rate
of one dollar and twenty-five cents for each acre mentioned in the warrant thus sur-
rendered and which remains unsatisfied, which scrip shall be receivable in payment
for any lands owned by the United States subject to sale at private entry; and said
scrip shall, moreover, be assignable by indorsement attested by two witnesses. In
issuing snuch scrip, the said Secretary is authorized, when there are more persons
than one interested in the same warrant to issue to each person scrip for his or her
portion of the warrant; and where infants or feme coverts may be entitled to any
serip, the guardian of the infant and the husband of the feme covert may receive
and sell or locate the same, Provided, that no less than a legal subdivision shall be
entered and paid for by the scrip issued in virtue of this act.

This act secured a legislative construction by said act of June 22;
1860, directing the allowance of serip upon all warrants or parts of
1641—voL 15 9
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warrants issued prior to or after the act of 1852, The allowance of the
original claim by the Exeecutive of Virginia was prior to Mareh 1, 1852,

It is manifest from the foregoing that the executive and the parties
in interest considered that the warrants issued to the Milliner heirs
were satistied and canceled long prior to 1852. Indeed the Attorney
General of Virginia was of the opinion that the register had no authority
prior to the passage of the act of February 4, 1880, by the Slate legisla-
ture to deliver said warrants to said administrator. Itmaybe conceded,
that the State could direct theregister as to thedisposition of the papers
filed in his office, but such direction could not validate a claim and
malke it subject to the provision of said act of 1852. In other words, if
said warrants were not valid and subsisting claims for bounty land
under the laws of Virginia allowed prior to Mareh 1, 1852, the action of
the Virginia State legislature on February 4th, 1880, could not validate
them and make them subject to exchange for serip. The burden is
upon the applicant to show that he is entitled to the scrip, and the fact
that the heirs to whom the scrip was issued in the first instance, have
not moved in almost fifty years to secure serip in lieu of said warrants,
is persuasive that they acquiesced in the judgment that they were not
entitled to the same. But it is not necessary to decide that Robert
Milliner, in his life time was, or was not, entitled to military bounty
land under the laws of Virginia, or that the warrants issuned to his heirs
were, or were not, fairly and justly issued, it is sufficient to state that
upon the record as presented, the claimant is not entitled to the scrip
asked for and the decision of your office must be and it is hereby af-
firmed.

DESERT LAND ENTRY-~RECLAMATION,

ATWATER v. GAGE,

To establish the fact of reclamation, as required under the desert land act, the evi-
dence must not only show that water has been brought upon the land, but that
proper means have been supplied for the distrilution of such water to each legal
sub-division.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 1, 18942.

I have considered the case of William E. Atwater et al., . Matthew
Gage on appeal by the former from your office decision of May 27, 1890,
dismissing their contests and allowing Gage ‘“a reasonable time in
which to make final proof” in support of his desert land entry for Sec.
30, T. 2 8., R. 4 W., Los Angeles, California land distriet.

On March 1, 1882, Gage made desert land entry for said tract. On
Jaauary 23,1886, William E. Atwater, Otto H. Newman and J. J. Gun-
ther each filed affidavit of contest against said entry, and at the same
time presented applications to make homestead and timber culture en-
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tries for various portions of said section. These affidavits of contest
charged that Gage had not reclaimed said section or any part thereof
by conducting water upon the same within three years from the date of
his entry and that said land had not been reclaimed according to the
spirit and tenor of the ¢“desert land act” up to the date of said affi-
davits. The statement in the decision appealed from that ¢ the allega-
tion on which this contest was brought, is the single charge that the
entryman failed to irrigate said land within the time preseribed by
law ” is not exactly correct. The failure was charged to still exist at
the date of filing the affidavits.

The local officers rejected the various applications to enter and refused
the contest affidavits because an appeal was then pending before this
Department in a former contest. This former contest which involved
the character of the land embraced in Gage’s entry, was, it seems, de-
cided in favor of the entryman, whereupon your office on January 25,
1887, ordered a hearing on these subsequent charges. The cases were
by agreement of the parties consolidated and tried together. The local
officers found that the claimant had acted in good faith and endeavored
by all means in his power to get water to the land, but that he failed to
accomplish this within the period prescribed by law, and decided there-
fore that his entry must, in the face of these intervening adverse
claimus be canceled. Your office held that these parties, being contest-
ants and applicants to enter, had “no adverse claim to the land in dis-
pute within the meaning of the law,” and decided that Gage’s final
proof, which had been submitted February 9, 1887, should be referred
to the board of equitable adjudication and the contest was dismissed.

There is no material dispute as to the facts in this case.

Gage himsgelf testified that when he went to Riverside in 1881, he -
saw a grand future for the dry land east of Riverside if water could
only be procured and he “began at once to investigate the question of
water supply with a view of reclaiming it from its then worthless,
desert condition.” This tract contained about 20,000 acres. In the
spring of 1882, he bought for $400 the relinquishment of a former desert
land entry for section 30 and made his own entry therefor. He also
bought for $300 a claim to a part of section 32, and made timber cul-
ture entry therefor, and leased section 33 from the Southern Pacific
Railroad Company, expecting to procure water on these tracts for his
desert land entry. After working for about two years to obtain water
by means of artesian wells he found himself heavily indebted and un-
able to obtain further credit and still without any adequate water sup-
ply. About this time he conceived the plan of constructing a canal
and by securing contracts with land owners along the proposed line, was
enabled to secure money for the purchase of the necessary water rights,
the right of way and to begin the work. He prosecuted this work to
completion, the canal when finished as far as section 30 being twelve
miles Iong, seven feet wide and four feet deep, the expenditures in con-
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nection therewith having amounted to over $375,000. As a further
source of water supply for the canal he had also sunk a number of arte-
sian wells. He states that he then had water enough at his disposal to
irrigate not only section 30 but also some 15,000 acres besides. On
November 10,1886, water was for the first time turned on to section 30,
and was then allowed to flow about twenty-four hours. While a few
furrows had been plowed on a portion of the land, there were no proper
distributing ditches on section thirty at that time nor had such ditches
been constructed at the date of the hearing, A part of this section
amounting to 160 or 200 acres of land laid higher than this canal and
could not beirrigated therefrom. Mr. Gage stated that he intended as
soon as his title to the land should be assured to convey water on this
elevated portion by means of a pumping apparatus and proper dis-
tributing pipes. Mr. Gage states that he has some 5,000 acres of other
land which he expects to irrigate from this canal.

It seems to me evident from this statement of the faets, which is
made up from the testimony of Gage himself, that the construction and
operation of this canal was a gigantic enterprise of itself separate and
independent from the irrigation of the land embraced in the entry un-
der consideration. That the irrigation of this tract was an incident to
rather than the ulterior object of, as asserted by the entryman, the con-
struction of the canal is further shown by the fact that said land has
not been irrigated and that a large portion of it is not subjeet to irriga-
tion by said canal. The statement by Mr. Gage that he intends to
put in pumping apparatus for the purpose of lifting the water to that
portion of this land which lies above the level of his canal and that he
intends when his title is assured to put in a system of distributing pipes
through the whole tract, may be honestly made, but that can not be
accepted in place of the work required by the law to be done before the
claimant under this law can entitle himself to the land.

As was said in the case of Lee v. Alderson (11 L.D., 58): “The ques-
tion is not what may be done; but the proof must show what has been
done to reclaim the land.”

The final proof submitted by this entryman does not come up to the
requirements. It does not show that there was any ditch for distribu-
ting the water over the land, but the claimant said it was his intention
eventually to pipe it. He failed to mention in his final proof the fact
that one-fourth or more of the land laid above the level of his canal.

In the case of Lee v. Alderson, supra, it was claimed by the entry-
man, as it is by this entryman, that having conveyed water to the land
he had complied with the requirements of the law, and in speaking of
this claim it was said:

He says from this ditch water can be distributed over and through all of the soﬂ;
that if necessary he will build a reservoir on the ‘coulee’ to distribute the water;
that this diteh will enable him %o irrigate the land.

This may all be true, but the carrying of water to the land, and even through the
land without showing the presence of lateral ditches and water therein through the



DECISIONS RELATING TO THE PUBLIC LANDS. 133

several smallest legal subdivisions, is not sufficient to show the reclamation of the
land within the meaning of the statute.

This language applies with even greater force to the case now under
consideration because here it is shown that something more than the
construction of lateral ditches was necessary to distribute the water
over all the land. It is not contended by this entryman but that this
tract might have been reclaimed by a much less expenditure of both
time and money had his efforts been directed wholly or even mainly to
that object. He chose however rather to engage in an enterprise call-
ing for its accomplishment, for a much longer period of time than that
fixed by the law for reclaiming the land embraced in his desert land
entry, making the reclamation of that a mere incident of the greater
undertaking and must abide theresult. Thelaw had not been complied
with at the time these contests were begun, and the various applications
to enter were filed, and the final proof submitted in the presence of
these contests and applications falls far short of the requirements.

Under these circumstances, which are very similar to those shown in
the case of Lee v. Alderson supra, the judgment must be adverse to the
entryman Gage, '

The decision appealed from must be and is hereby reversed. Gage’s

“final proof is rejected and his entry will be canceled.

A

MINING CLAIM—INTERSECTING LODE.
PArTEN EXTENSION LODE.

Under the provisions of section 2336 R. 8., a mineral entry may be allowed of a fract
divided by a patented intersecting lode.

Secretary Noble to the Commissioner of the General Land Office, July 29,
1892.

On April 4, 1891, you considered the mineral entry made by George
A. Patten, September 7, 1888, for the Patten Extension lode claim,
survey No. 4836, in the Central City, Colorado, land district, and by
decision of that date held said entry for eancellation to the ¢ extent of
ground lying west of the (its) interseetion with the Patten Lode claim.”

By letters dated May 18 and June 17, 1891, after considering the
entryman Patten’s corroborated affidavit, filed May 2, 1891, and his
application for rehearing filed June 1, 1891, you adhered to your said
decision. Thereupon Patten on July 3, 1891, filed his appeal here.

The Patten Extension claim is shown by its plat of survey to be 107.9
feet in width and from its easterly end line to extend of that width S. 750
30/ ' W, 750 feet; thence 8. 620 50/ west, a like distance to its westerly
end line. The Patten claim, which it seems was also entered by the
appellant, and which conflicts with the Patten Extension claim, the one
in question, was patented September 6, 1876. The width of said pat-
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ented claim is about half that of the one in question, and its initial
point or corner No. 1, of its survey, is about in the center of the Patten
Extension claim, from which point its easterly end line extends north-
westerly to the northerly side line of the Patten Extension. The Pat-
ten claim then extends westerly of the width of its said easterly end
line within the Patten Extension and parallel with the northerly side
live thereof, a distance of some four hundred feet; thence southwesterly
until it passes out of the Patten Extension at its southwest corner.

This leaves of the Patten Extension claim a triangular space west of
the Patten’s southwesterly side line and between the northerly side
line and the westerly end line of the Patten Extension, such triangular
space is the ground now claimed (in connection with the ground within
the Patten Extension claim, east of the ¢ Patten” eastern end line) by
the claimant under his Patten Extension claim, as that part of said
claim in conflict with the Patten was expressly excepted from the
application for the former.

In your said decision you held the Patten Extension entry invalid as
to the ground embraced therein lying)west of the ¢ Patten” eastern end
line, because the lodes of both claims were either identical or parallel,
and that it was accordingly
evident that any vein or lode within the ground mentioned must either be the
Patten vein or one parallel to it. Ifit be the same vein then all between the south-
erly and southeasterly side lines of the Patten Lode claim, and the easterly end line
thereof, passed with the ‘‘Patten” patent because it has its apex within the side
lines of the ground included in the patent. See decision in case of the Colonel Hall
Lode Claim, 2 L. D., p. 736.
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Per contra, the appellant avers in his said corroborated affidavit that
said lodes are in fact cross or interseeting lodes. To more fully explain
the matters alleged in said affidavit the claimant, in his said applica-
tion for re-examination, states that,—

Although the Patten and Patten Extension are two distinet veins, yet they are not
parallel veins as we understand the term, they meet each other at or near a point
four hundred feet west of the east end of the Patten claim, keep together for a short
distance, then cross each other, the Patten Extension lode on its westerly strike pass-
ing to the north of the Patten claim and on its easterly strike passing to the sonth of
said lode diverging gradually from each other after they cross.

I am aware that the Patten patent took the ground and apex of the Patten Extension
lode from where it enters the east end line of the Patten claim to the point where it
leaves on the north side line of said Patten claim said ground being excluded from my
application, but I claim the westerly part of the Patten Extension after it leaves the
north side of the Patten patent where it does not conflict with the Patten or any
other claim and where my working adit is on the Patten Extension vein the mouth
of which is entirely clear and about forty feet north of the Patten patent side lines.

The red lines on diagram shows the different apexes, the angle on the Patten Ex-
tension lode is caused by the pitch of the vein and the contour of the mountain, the
adit shown starts on the Patten Extension vein near the canon, entirely clear and
distinet from the Patten patent ground and was public domain at the time it was
located. I would not dispute the Hon. Comr’s reason for objecting to grant me a
patent to the ground west of the east end line of the Patten patent, if the veins were
‘parallel and both remained inside the Patten patented claim, but I have presented
duly corroborated evidence that the veins cross each other, that no part in which
the apex of the Patten Extension lode passed with the Patten patent, is claimed
by this application and that my improvements and developments by an adit on the
Patten Extension vein near Virginia canon are for a long distance entirely clear of
any conflict with the Patten claim.

By your letters of May 18, and June 17, 1891, you find respectively,
the claimant’s showing to be unsatisfactory, because ¢ any parallel vein
or lode passed with the Patten patent because it had its apex within
the side lines of the ground included in said patent,” and because ‘“any
parallel vein or lode found within the boundary of the Patten patented
ground can not now be the basis for a subsequent claim.”

In the case of the Col. Hall lode claim, supra, to which you refer, it
was Dbeld that a location which is separated along the line of the lode
by & patented lode claim is invalid as to that portion beyond the
patented claim. This ruling was, however, made upon the theory that
the lode in the location was identical or parallel with that in the pat-
ented claim. Consequently, if as the claimant avers, the lodes herein-
before referred to are cross lodes, then the case at bar is materially
different and is not controlled by that cited. '

The claimant’s showing is, I think, sufficiently explicit to sustain his
contention that the said lodes are intersecting, particularly as it is
shown that his adit or open cut is on the space claimed. Moreover, as
a lode claim must be located along the Jode the respective surveys
showing the relative positions of the Patten and Patten Extension
claims, tend to support the claimant’s statement.
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Having thus reached the conclusion that the Patten and Patten Ex-
tension are cross lodes, the entry for the latter claim should, I think,
be allowed to embrace the ground hereinbefore deseribed, beyond the
intersecting space between said claims, as by section 2336 Revised
Statutes, the junior location (Patten Extension)is given the right of
way through such space “for the purposes of the more convenient work-
ing of the mine.”

Your judgment is accordingly reversed.

I deem it well to add that the ground embraced in the Patten Exten-
sion claim,lying south of the Patten claim, can not be included in the
former, as the patent for the latter earried the lode along such ground.

M’? “

@? j ‘\) 5 SOLDIERS® ADDITIONAL ENTRY—-CONFIRMATION.
)\ ) DAVID WALTERS.
;LA/ The right of purchase under section 2, aet of June 15, 1880, extends to one holding
under an attempted sale (by double power of attorney) of a soldier’s addi-

tional homestead right, and also having title by judicial decree and intermediate
conveyance.

A soldier’s additional homestead entry, on which final certificate has not issued, is
' not confirmed by section 7, act of March 3, 1891,

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 3, 1892.

On July 1,1875, soldiers’ additional homestead entry (No. 841) for the
N. § of N, E. £ section 29, T. 28 N, R. 6 E., M. D. M. Susanville, Cali-
fornia, was made in the name of David Walters, as additional to his
original homestead entry (No. 6877) on the S. E. 1 of N. E. 1 and N. E.
% of 8. E. 1 section 35, T. 39, R. 16, made September 18,1869, at Boone-
ville, Mo., but canceled as to said 8. E. 1 of N, E. 4, March 9, 1876, and
final certificate issued on said N. E. £ of S. K. 4, March 14, 1876.

Said Walters served as a private in Company D 29th Regiment of
Missouri Infantry Volunteers, in the war of the rebellion, from August
15, 1862, to June 12, 1865, when he was discharged.

On May 17, 1875, said Walters, with Sarah A. Walters, his wife, ex-
ecuted a power of attorney irrevocable to Charles D. Gilmore of Wash-
ington, D. C., to locate said “ additional homestead ” thereby granting
said attorney ¢ full power and authority to grant, bargain, and sell the
same, the said described premises, or any part or parcel thereof or any
interest therein, for such sum or prices, and on such terms as to him
shall seem meet.” And for $100 released all “claim to any of the pro-
ceeds of any sale, lease, or contract, that shall accrue by reason of the
conveyance of the said premises,” with power of substitution, The said
Sarah A, Walters, released and quitclaimed her right of dower in and
to said premises,
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The same was executed and acknowledged at Camden county Mo.,
before the county clerk of said connty in the presence of two witnesses.

The description of land in said power of attorney is the same as that
afterwards entered in the name of Walters (No. 841) but in a different
handwriting from that generally in the body of the instrument.

On the same day (May 17, 1875) when said power of attorney was exe-
cuted, the said David Walters made oath to the affidavit required for
the entry of his additional homestead, and before the same county clerk
and in the presence of the same witnesses,

The final certificate (No. 2252) of March 14, 1876, on said original
entry was issued to David Walter, Jr., while said additional entry was
made in the name of David Walters; on account of this discrepancy
in the name, you suspended the additional entry by your letter of July
11, 1877, and called for supplemental affidavits to establish the fact
that both names veferred to the same person.

On September 12, 1889, the Sierra Lumber Company of San Fran-
cisco, addressed you a letter, claiming to have acquired title to the
land covered by said additional entry- December 4, 1878, by judicial
decree and intermediate conveyances from said Gilmore as said attor-
ney and also inclosed copy of said power of attorney, and a deed from
Gilmore to Alvinza Hayward, and certain letters from V. Bowers of
Decaturville, Mo., whe claimed to be able either to perfect the addi-
tional entry or have it canceled and offering to perfect it for $600.

On November 15, 1889, said Bowers forwarded to you the affidavit of
David Walters to the effect that he had never sold his ¢additional
homestead,” and that the land embraced in said additional entry ‘“was
located without his consent or his knowing anything about it.”

On May 9, 1890, you instructed the local officers to advise said lum-
ber company, that they would be ‘“allowed sixty days from notice
hereof to disclose their interest in said entry, and establish the legality
of the same.” '

In response thereto the president of said company forwarded his
affidavit of June 18, 1890, in which he detailed the facts of the case and
contended that said suspension of said entry should be removed and
claiming the right to purchase the land under the second section of the
act of June 15, 1880. (21 Stat., 237)

" By your letter of March 30, 1891, you held the said additional entry
for cancellation on the ground that you were satisfied from the records
that Walters had sold his right of additional entry, which is not as-
signable, citing the case of John M. Walker (10 L. D.; 354).

You also denied the right of said company to purchase said land
under the act of June 15, 1880,
because said entry being illegal, and fraudulently made, is not subjeet to purchase
under said act, See J. B. Haggin (6 L. D., 457), J. 8. Cone, (7 L. D., 94) Puget Mill

Co., (Ihid 301), Sah-Wah-Goo-Do-Gaw (8 L. D., 55), and Joseph W, Jones, (9 L. D.,
195).
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On April 28, 1891, said Tumber company, filed a motion for review of
said decision on March 30, 1891, and also asked for the confirmation of
said entry under section 7, of the act of March 3, 1891, (26 Stat., 1095).

On June 3, 1891, you denied said motion, and held that said addi-
tional entry was not confirmed by section 7, of the act of March 3, 1891,
for the reason that ¢ the provisions ot said sectlon haveno 1*eference to
entries void ab initio, and furthermore, it will be observed that a final
certificate has never issued upon said entry.”

An appeal now brings the case before me.

The name David Walters and David Walter, jr., are signed to the
various papers by mark, and I am satisfied were simply different ways
of writing the same name, and represent one and the same person. I
am also satisfied that the power of attorney above mentioned was exe-
cuted by said Walters and his wife, on May 17, 1875, as it purports and
that his alleged affidavit of October 7, 1889, more than fourteen years

‘thereafter, to the contrary, is erroneous. I am further of the opinion
from the contents of said power of attorney, taken in connection with
the execution on the same day of said affidavit, that said Walters sold
his right of additional entry contrary to law, as construed by this De-
partment. See Richard Dotson (13 L. D., 275) and Allen ». Merrill (12
L. D., 138) where the principle is applied to the location of half breed

-serip.

Numerous errors are assigned as grounds of appeal in- thls case, but
it is only necessary to consider two of them, which are as follows:

Error in denying the right of the Sierra Lumber Company to purchase this land
under the act of June 15, 1880, as the case is one which clearly falls within the intent
and meaning of the act of Congress.

Error in holding that the entry of Walters does not fall within the meaning of the
purview and intent of section 7 of the act of March 3, 1891,

Section 2 of the act of June 15, 1880, provides—

That persons who have heretofore under any of the homestead laws entered lands
properly subject to such entry, or persons to whom the right of those having so en-
tered for homesteads, may have been attempted to be transferred by bona fide instra-
ment in writing, may entitle themselves to said lands by paying the government
price therefor.

The manifest object of this statute is to allow parties to get a title
directly from the government to lands to which the right “may have
been attempted to be transferred by bona fide instrument in writing,”
but who have not, however secured a good title to such lands. Itis a
~ remedial statute and should be construed favorably to accomplish the
purpose intended. .

In the foregoing cases cited by you, there wasnota “bona fide instru-
ment in writing” transferring the right, but the papers were forged or
obtained fraudulently or without the authority of the entryman.

In the present case, although there was asale of the additional right
by Walters, which was illegal, there was no fraud practiced upon him,
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and the power of attorney by him and his wife was a “ bona fide instru-
ment in writing” to ¢attempt the transfer” of his additional right.
He cannot be heard to plead that he violated the law with the $100
that he received as a consideration of the sale which he still retains;
the transaction had his full authority and consent. .

I am of the opinion that it was the very purpose of the act cited
above to cover just such an “attempt to transfer” as exists in his case,
and that to hold otherwise would strip the act of nearly all of its oper-
ation and effect.

The said lumber company acquired title to said tract December 4
1878, by judicial decree and intermediate conveyances, and, therefore,
have the right to purchase under said act of June 15, 1880.

Their motion to that effect is granted.

The said additional entry is not confirmed by section 7 of the act of
March 3, 1891, because no final certificate has ever issued thereon, and
hence it does not come within the provisions of said section. (United
States v. Bush, 13 L. D., 529.)

Your judgment is modified aceordingly.

SECOND H()MESTEAD RIGHT—ACT OF MARCH 2, 1889.
TALMADGE ». CRUIKSHANK.

The right to make a homestead entry, accorded under section 2, act of March 2, 1889,
to one who las theretofore exhausted his homestead right by a soldiers’ filing,
cannot be exercised in the presence of an intervening adverse claim existing
prior to the passage of said act.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 3, 1892.

This record presents the appeal of Stafford P. Cruikshank from your
decision of June 20, 1891, in the case of Carlton H. Talmadge ». said
Cruikshank inv olwno the N. EZ, See. 25, T. 157 N, R. 76 W., Devil’s
Lake, Dakota.

The township plat was filed October 12,1887, On that day Talmadge
made homestead entry for said land and Cruikshank filed pre-emption
declaratory statement alleging settlement thereon the second of said
month, - ) i

On September 10, 1880, Cruikshank in pursuance of his published
notice submitted proof, before the register and receiver, in support of
his claim. The same day Talmadge filed a protest against said proof-
and averred that he was the “first bona-fide settler upon and improver
of said land;” that Cruikshank “never in good faith settled upon or
made any improvements” thereon and that Cruiksbank had “full
knowledge and notice of the prior rights of said Talmadge.”

Cruikshank moved to dismiss said protest, and Talmadge asked for
continuance from November 26, 1888, the day previously set for trial.
Cruikshank objected to a continuance.
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No action seems to have been taken on said motion to dismiss. The
register and receiver however over-ruled Cruikshank’s objection to said
motion for continuance and fixed December 21, 1888, at the local office,
as the time and place of trial, when the parties appearedwith counsel.

Talmadge cross-examined Crunikshank and the witnesses to his final
proof and submitted testimony and Cruikshank called and examined
one of said witnesses.

Upon the evidence thus offered the local officers by their joint deei-
sion dated March 1, 1889 rejected Cruikshank’s proof, “for lack of suf-
ficient evidenece and improvements and for want of general good faith.”
They also found that at the date of his raid entry Talmadge had ex-
hausted his homestead right by previocusly filing (as shown by the rec-
ords) April 1, 1886, soldier’s declaratory statement for other land in
the said district.

Both parties appealed from this ruling whereupon, you rejected Cruik-
shank’s proof as aforesaid and held his filing for cancellation. You also
found that Talmadge had not exhausted his homestead rights and that
his entry must accordingly remain of record.

From this judgment Cruikshank has taken the pending appeal.

You reach the conclusion that Talmadge’s entry should remain intact
upon the theory that
while his homestead entry was not authorized by law at the time it was made, on ac-
count of the fact that he had previously exhausted his right by making said soldiers’
declaratory statement, yet inasmuch as he had not heretofore perfected title to that
tract of land on which he has made said soldiers’ declaratory statement his said
homestead entry will be allowed to stand since the act of March 2, 1889, validates
the same, .

And in this connection you refer to the decision in the case of John
J. Stewart, 9 L. D., 543 and in that of George W. Blackwell, 11 L. D.,
384,

In these cases there were no intervening claims and the question
being solely between the government and homestead entrymen who
had previously filed soldier’s declaratory statements, their entries were,
by reason of the additional privilege given by the act of March 2, 1339,
25, Stat., 854, allowed to stand.

The case at bar differs materially from those cited by you, in that
Talmadge’s entry conflicts with Cruikshank’s existing pre-emption
claim.

Therefore unless Cruikshank’s claim is so inherently defective as to
warrant its cancellation the entry of Talmadge cannot be considered ex
parte.

Cruikshank’s proof shows that he was a single man, twenty five years
of age; that October 2, 1887, he moved a house on the land, and same
day established his residence thereon, that until February 15, 1888, he
was employed at Berwick and absent from his claim for different
periods aggregating about three months, that from that date he was
“on the claim all the time” during a larger part of which he took
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his meals with neighbors, that his improvements comprised a house,
stable, well, and three acres broken, and that he cut two hundred tons
of hay from the land, but raised no crops.

The testimony of Talmadge and witnesses produced by bhim at the

" trial, so far asitrelates to the acts of Cruikshank, is of negative char-

acter and does not seriously impeach the matters set up in his proof.
Nor does the evidence show that Cruikshank, as found by the local
officers,-abandoned the land after submitting said proof. On the con-
trary, he testified at the hearing that with the exception of certain ab-
sences of a week or two at a time when employed elsewhere he con-
tinued to live on the land ; that the stable referred to in his proof having
been destroyed he had recently built another thereon and that he had
“acquired a horse” not ‘“home” as stated in the opinion of the register
and receiver.

The evidence as thus outlined satisfies me that from the date of his
settlement Cruikshank has rendered a reasonable compliance with the
law in regard to residence and improvement. It follows that his claim
is not inherently defective and that it must be allowed unless it be as-
certained that Talmadge has the better right.

Talmadge bought certain improvements on the land and it appears
settled thereon some three months before Cruikshank. .

You aceordingly hold in view of your finding that he (Talmadge) was
a qualified homesteader, that because of such prior settlement his
rights are superior to those of Cruikshank.

In this conclusion I cannot concur. The bona fides of the residence
which Talmadge claims to have maintained on the land after his said
gettlement may in the light of the evidence well be questioned.

This however is immaterial. When Talmadge made his present
entry he had by filing his said soldier’s declaratory statement ex-
hausted his right of entry under the homestead laws. George W.
Blackwell, supre, and cases cited.

His settlement and residence, conceding the same to have been in
good faith, could therefore prior to the act of March 2, 1889, give him
no right to the land and he could acquire it, if at all, only under said
act, the second section of which provides: '

That any person who has not heretofore perfected title to a traet of land of which
he has made entry under the homestead law, may make a homestead entry of not
exceeding one-quarter section of public land subject to such entry, such previeus
filing or entry to the contrary notwithstanding;

Any right that he may have is necessarily inferior to a subsisting
right in existence at the passage of the act referred to.

The record as herein-before outlined shows the right now asserted by
Cruikshank to be of such character and that it consequently must pre-
vail over that of Talmadge.

Cruikshank’s proof will accordingly be accepted and the entry of
Talmadge canceled.

Your judgment is reversed.
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TIMBER CULTURE ENTRY—ACT OF MARCH 8, 1891.
WIirLiAM J. MILLER.

An act of Congress takes effeet as a law from the time of its approval by the Presi- .
dent, and the portion of the day that expires before such approval is excluded
from the operation of such act.

The act of March 3, 1891, repealing the timber culture law was not approved by the
President until after the local offices were closed for business on that day, and
it therefore follows that timber culture entries made on said day arevalid so far
as said act is concerned,

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 2, 1892.

William J. Miller has appealed from your decision of June 9, 1891,
holding for cancellation his timber-culture entry of the NE. £ of the
NW. %, the W. & of the NE, 1, and the NW. £ of the SE. } of Sec. 11,
T, 27 N, R. 34 E., Folsom land district, New Mexico.

The ground of your decision was that the application was filed March
3, 1891—the date of the approval of the act “to repeal timber-culture
laws, and for other purposes.”

This case resembles that of Alvin A.Wiltse (14 L. D.,614),in that the
entry was made on March 3, 1891—the date of the passage of the act
repealing the timber-culture laws., It differs from it in that Wiltse had
contested a prior entry, and secured its cancellation, thus obtaining a
preference right under the second section of the act of May 14, 1880
(21 Stat., 140); while in the case at bar the applicant had not contested
a prior entry. He states (under oath):

I made an application of February 19, 1891, to enter as a timber-culture the W. §
of the SE. } of the W.  of the NE. } of sec. 11, T. 2T N,, R. 34 E., and the same was
rejected by the local officers for the reason that the SW. 4 of the SE. } was covered
by homestead entry 449, F. C. 121, December 9, 1880, of Rafael Galindre; that imme-
diately on receipt of notice rejecting said application I appeared at the local office
and made timber-culture entry No. 68, for the NE. } of the NW. 4, the W. 1 of the
NE. %, and the NW. } of the SE. 4, of sec. 11, T. 27 N. R. 34 E.; that said entry
was made March 3, 1891, at 9 o’clock a. m., immediately upon the opening of the land
office.

The syllabus in the Wiltse case correctly sets forth the gist of the
decision therein, to wit: “A timber-culture entry made on the date of
the repealing act, March 3, 1891, by & successful contestant, may be
allowed to stand.” In the case at bar the question at issue relates
to an entry made on the day of the repealing act by one who was not
the contestant of a prior entry.

In the departmental decision in the case of Rosa Dore (14 L. D., 596),
it was held ¢that a statuce for the commencement of which no time is
fixed, commences from its date”—language quoted from the cited case
of Mathews v. Zane (7T Wheaton, 211),

In that case no attempt was made to establish the exact time when
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the aet went into effect. The question there was, whether an entry
made two weeks after the passage of the act could be allowed; there
was no necessity of deciding or discussing whether an act approved
March 3d became effective on the morning of said 3d of March, or not
until the morning of the next day; or whether so much of March 3d as
had elapsed before the act received the signature of the President was
excluded from the operation of the act.

The case of Mathews ». Zane, cited in the Dore case, has for its pur-
pose the determination of the question whether, in view of the act of
March 3, 1803, establishing a land district at Zanesville, Ohio, land
within the limits of the district so established could be sold at the
Marietta land office (in which it had been previously included), on May
12, 1804—fourteen months later. The court held that it could not; but

_whether or not it could have been sold on the 3d of March, 1803, was
not decided nor discussed. The decision was that:

The known rule being that a statute for the commencement of which no time is
fixed, commences from its date, the act of the 3d of March, 1803, separated this land
from the Marietta district on that day, and withdrew it from the direction and
power of the officers of that distriet.

Here, again, the question whether the separation that was effected
‘“on that day,” operated inclusive of that day, or exclusive of it, or
excluded so much of it as had elapsed before the President signed the
bill and included the remainder, was not in issue, and was not decided.

‘While the case of Mathews v. Zane does not involve the question at
issue in the case at bar, there are numerous cases where the same
principle is decided. On an examination of these it will be found that
it has not infrequently been held that the part of a day which had
elapsed hefore the approval of a bill made it a law should be excluded
from its operation. Otherwise, it would be, as regards the preceding
part of the day, an ex post facto law, which the Constitution of the
United States prohibits. Lord Mansfield said: “Though the law does
not, in general, allow of the fraction of a day, yet it admits it in cases
where it is necessary. And I do not see why the very hour may not
be so too, where it is necessary and can be done” (Combe v. Pitt, 3
Burr, 1423.)

In Massachusetts the supreme court of that State has held:

Common sense and common justice equally sustain the propriety of allowing frae-
tions of a day whenever it will promote the purposes of snbstantial justice.——A

- bill which is approved by the President takes effect as a law only by such approval,
and from the time of such approval. The approval cannot look backward, and, by
relation, make that a law, at any antecedent period of the same day, which was not
80 before the approval. (In re Richardson, 2 Story, 571.)

Other decisions of State supreme courts mightbe cited, to show that
the same principle prevails elsewhere.

The decision which controls this Department in the matter, however,
is of the supreme court of the United States in the case of Burgess ».
Salmon (970U. 8., 381). In that case Congress passed an act increasing
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the tax on tobacco from twenty to twenty-four cents per pound—but
providing that sueh increase should “mnot apply to tobacco on which
the tax under existing laws shall have been paid when this act takes
effect.” The act was approved March 3, 1875 (18 Stat., 339).

On the same day Salmon and Hancock, tobacco dealers, paid to col-
lector Burgess, of the 3d collection distriet of Virginia, the tax on a
certain number of pounds of tobacco. Upon the passage of the act
above named, the collector demanded of Salmon and Hancock $377.30,
the increased tax. The manufacturers paid the amount, under protest,
but brought suit to recover the same, on the ground that:

The tobaceo in question was stamped, sold, and removed for consumption or use
from the place of manufacture and beyond the control of Salmon and Hancock in the
forenoon of Mareh 3, 1875; and the above act of Congress was approved in the after-
noon of that day.

After a full discussion of the gquestion the supreme court held:

The acts and admissions of the government establish the position that the duties
exacted by law had been tully paid, and the goods had been surrendered and trans-
ferred Lefore the President had approved the act of Congress imposing an increased
duty upon them. To impose upon the-owner of the goods a eriminal punishment,
or a penalty of $377, for not paying an additional tax of 4 cents a pound, would sub-
ject him to the operation of an ex post facto law.

It is proper to examine the public records, “the journals of the two
houses of Congress, and other circumstantial facts”—in short, we “have
a right to resort to any source of information which in its nature is
capable of conveying to the judicial mind a clear and satisfactory
answer ”—to learn as nearly as possible the exact time when the Pres-
ident signed the bill under consideration. (Gardner . The Collector,
6 Wall,, 499.) 1t is a fact conclusively shown by the public records,
that the act “to repeal timber-culture laws, and for other purposes,”
was not signed by the President until very late in the day of March 3,
1891,

The record of proceedings in the Senate show that after that body
re-assembled for its evening session, at 8 o’clock p. m., and after a brief
discussion upon several questions, a messenger from the House of Rep-
resentatives arrived, with the announcement that the Speaker of the
House had signed a number of bills, among which was the bill, “to re-
peal timber-culture laws, and for other purposes”—which was ¢there-
upon?” signed by the Vice-President. Certainly it was not until after
this that the President affixed his signature to the bill, which thereby .
became a law. '

It is a presumption so strong that it may be relied upon as a cer-
tainty that every land office in the United States had been closed for
business on the 3d of March, 1891, before said act was signed. During
that day, therefore, it stood unrepealed, and timber-culture entries made
on that day should, if otherwise lawful, stand.

Your decision holding the entry in question for cancellation is there-

fore reversed.
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JURISDICTION—SECTION 7, ACT OF MARCH 3, 1891,
SEWARD E. ALDRICH.

The courts have no jurisdiction, prior to the issue of patent, to male any decree
affecting final proof or the certificate issued thereon.

Aun entry is confirmed by the proviso of section 7, act of March 3, 1891, where two
years have elapsed since the issuance of the receiver’s receipt, and there is no
pending contest or protest.

First Assistant Secreimy Chandler to the Commissioner of the General
Land Office, August 2, 1892.

I am in receipt of your letter of November 19, 1891, transmitting an
appeal by Seward E. Aldrich from your decision of August 21, 1891,
affirming the decision of the loeal officers in rejecting his application to
make homestead entry for the S. § of the SE. 1 and the SE. 1 of the SW.,
1 of Sec. 36,T. 45 N., R. 23 W., Marquette, Michigan, land district.

This case involves the military bounty land warrant location of
Oscar Graetz for the same tracts.
~ The record shows that Graetz filed on this land October 7, 1886, and

made final proof July 16, 1887. It appears from a letter written by the
receiver June 20, 1887, that on the 14th of June, 1887, Aldrich called
at the office and applied to enter the land; he was informed of the filing
of Graetz and that be would offer proof on the 16th of the same month.
That, thereupon, he requested the local officers to hold his application
and said he would go and see the land, and that he would be present
on the day the proof was to be offered, but he failed to appear, and there
being no contest or protest against said filing, the proof was taken and
approved, payment was made by military bounty land warrants and
final certificate issued. Aldrich on the 20th of the same month returned
to the office. He claimed he could not get back sooner. Said that
Graetz’s proof was false and his filing fraudulent, but he filed no affida-
vit of contest and left the office leaving his application to enter, at the
office, but there is nothing to show that he tendered the entry fees
then, or that he had previously done so. On December 18, 1890, he
returned to the office, tendered the fees, and asked that his entry be
allowed. It wasthen considered by the local officers and rejected, from
which action he appealed, and you, on August 21, 1891, affirmed said
action and held that there having been no contest or protest against the
entry and that more than two years having elapsed since the issuance of
the receiver’s receipt that the entry came within the purview of the pro-
viso of section 7 of the act of March 3, 1891 (26 Stat., 1095)., TFrom this
decision Aldrich attempted to appeal and sends up a long statement
of facts signed by himself but not sworn to, and it really contains no
assignment of errors. He claims in substance that he made the appli-
cation to enter on June 14, 1887, that it was received by the officers;
he supposed it would receive consideration and proper action in due
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time. He says the officers were in possession of this application when
they allowed Graeiz to make entry. Thathehad consulted the United
States attorney of his district, who advised him that proper steps were
being taken to set aside Graetz’s claim, when his entry conld be per-
fected. He says the delay in the matter is not by his fault, that he
has sought at all times to procure action on his claim, and has fre-
quently requested the land officers to take it up and act upon it. He
says he appeals from the decision of the Commissioner because he over-
Jooked or ignored the fact that his application was pending in the office
when Graetz was allowed to make entry. He does not controvert the
statement of the officers in saying he simply left the application with
them until he could go and see the land, and the further statement that
he assured them he would be present at the taking of the proof. He
does not say that he ever tendered the entry fee until December, 1890,
about three and one-half years after the final proof had been taken.
He does not, say that Graetz had not eomplied with, and was not com-
plying with the law,

In March, 1890, Special Agent Worden made an investigation of the
claim and a report on the case, and on this report the entry was, on
December 2, 1890, held for cancellation, and on April 30, 1891, a hear-
ing was ordered on the application of the entryman.

It appears by a transcript sent np by the special agent, that on a
proceeding commenced and prosecuted by the United States district
attorney in the western districtof Michigan (northern division) the cir-
cuit court of the United States for the 6th circuit and western district,
northern division of Michigan, adjudged and decreed that said entry of
Graetz had been secured by fraudulent means, and the same was de-
creed to be null and void.

You very properly held that no patent having issued for said land,
the said court had no jurisdiction to make any decree affecting the final
proof and certificate.

I further concur in your action relieving said entry from suspension
and in deciding that this entry is confirmed by the proviso of section 7
of the act of March 3, 1891 (26 Stat., 1095)—and said decision is there-
fore affirmed.

REPAYMENT-—-COAL LAND ENTRY.
D. A. AND G. W, MULVANE.

Repa.yment of the purchase price paid for coalland is not authorized where the entry
is canceled on account of its fraudulent character.

Fivst Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 4, 1892,

Messrs. D. A. and G. W. Mulvane have appealed from your decision
ot October 7, 1891, denying their application for the return of the pur-
chase money paid by Adolph Peterson and John Carlson upon the coal-
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land entries made by them respectively upon the NE. % of Sec. 31, and
the NW. £ of See. 32, T.33 8., R.63 W., Pueblo land district, Colorado.

Said entries were cancelled, and being illegal and fraudulent, by de-
partmental decision of December 2, 1837 (6 L. D., 371), under the cir-
cumstances therein set forth, and which therefore need not be here set
forth in detail. The lands were entered under & contract to convey the
same to the Trinidad Coal and Coking Company, as soon as entry
should be made; and they afterward were so conveyed. Said company
sold the same to the appellants herein.

It will be seen that the case is quite similar to that of the Trinidad
Coal and Coking Company, reported in 137 U. 8., 160; the suit in that
case being to set aside patents, while in the case at bar entries (upon
which patents had not yet issued) were canceled by the land depart-
ment,

It has been the uniform ruling of the Department that where an en-
try has been canceled on account of its fraudulent character, or because
it had been secured through false testimony, repayment would not be
allowed.

Counsel for the applicants, however, contend that while false sweax-
ing under the pre-emption law is punished with forfeiture of land and
mouey as an express condition precedent (Sec. 2262 R. S.), yet such
penalty cannot be impliedly extended to entries made under other and
different statutes, wherein no such conditions or provisions are found.

No such distinetion is found in the rulings of this Department. Thus,
among the reported cases in which repayment has been refused because
fraud had been found on the part of the entrymen, those of Lydia Kel-
ley (8 L. D., 322), Edmund F. Morcom (9 L. D., 103), Alonzo W. Graves
(11 L. D., 283), and John B. Block (12 L. D., 528), were homestead en-
tries; and those of Spencer V. Raymond (11 L. D., 313), and David J.
Morgan (12 L. D., 78), were desert-land entries.

Your decision holding that under the circumstances of this case, ‘“re-
payment of the purchase-money is not authorized by any statutes,” and
denying such repayment, is therefore affirmed.

CONTEST—SOLDIERS’ ADDITIONAL HOMESTEAD.
LEE v. ARENDT,

A contest will not lie against an applieation to make a soldier’s additional home-
stead entry.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 5, 1892.

On the 15th of June, 1882, your office issued to John Arendt a cer-
tificate, stating that he was entitled to an additional homestead entry
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of one hundred and nineteen and three quarter acres, as provided in
section 2306 of the Revised Statutes.

On the 26th of the same month, Arendt executed & power of attorney,
authorizing John W. Fordney to locate such additional homestead, and
on the 6th of June, 1884, Fordney presented such power of attorney,
and certificate at the local land office at Marquette, Michigan, and ap-
plied to enter the E. 4 of the SE. 1 of Seec. 15, and the NW. } of the
NW. £ of Sec. 23, T, 47T N,, R. 40 W, in said land district.

The local officers rejected the application, for the reason that the
land applied for was within the indemnity limits of the Marquette and
Ontonagon railroad grant. He appealed from this action by the local
officers, but before you took action on such appeal the withdrawal or-
ders for railroad purposes were revoked. This revocation was dated
‘Aungust 15, 1887 (6 L. D., 92), and by its terms the lands in question
were opened to settlement from that date, but not to entry or filing

until October 10, of that year.
On the 23rd of August, 1887, Peter Cameron applied to make home-

stead entry of the SE. 1 of Sec. 15, but his application was rejected by
the local officers, for the reason that the land was still reserved from
entry.

On the 10th of October, 1887, Arendt, by his attorney, renewed his
application to enter, making special reference to his former application
and appeal then pending. Two days later, Cameron renewed his appli-
cation, alleging settlement on the 3rd of September. You directed a
hearing to determine the rights of the respective parties, and at its
conclusion the loeal officers decided that, notwithstanding Cameron
seftled apon the land in 1837, the application of Arendt to make entry
in 1884 gave him a prior right to the land in dispute. From this deci-
sion Cameron appealed to your office:

On the 21st of February, 1890 Grant A. Lee filed in the local office
an application to contest the application of Arendt to make entry for
the NW. 1 of the NW. £ of Sec. 23 (the land not in dispute between
Arendt and Cameron), alleging as grounds therefor that the serip at-
tempted to belocated under Arendt’s application has been assigned, and
was therefore void. The local officers rejected this application to con-
test, and Lee appealed to your office.

You considered the appeals of both Cameron and Lee, and on the 14th
of August, 1890, rendered a decision in which you affirmed the action
of the local officers in rejecting Lee’s application to contest, and
awarded the land to Arendt, holding as a matter of law that ¢ Arendt’s
right to make the proposed entry admits of no dispute, and that he is
authorized to exercise such right in person or by attorney without in-
quiry as to his purpose.” You also affirmed the action of the local offi-
cers in refusing to allow Cameron to include in his proposed homestead
entry the E. 1 of the SE. 1 of See. 23 (embraced in Arendt’s applica-
tion), and dismissed his appeal.



DECISIONS RELATING TO THE PUBLIC LANDS. 149

On the 13th of September, 1890, a motion for a review of your de-
cision of August 14, was filed in your office, and on the 31st of August,
1891, you rendered a decision on said motion. In the meantime, to
wit, on the 21st of June, 1891, a relinquishment of all the claim, title,
and interest of Arendt to the E. & of the SE. 1 of Sec. 15, was filed in
the local office, and thereupon the application of Cameron to make
homestead entry for the SE. % of said section was allowed.

In your decision of August 31, 1891, you approved of the action of
the local officers in allowing Cameron to make homestead entry for the
quarter section mentioned, after the filling of Arendt’s relinquishment,
and you also expressed the opinion that “ Lee’s application to contest
was premature, and that the same was properly rejected.”” Upon the
_ question as to the right of Arendt to sell or assign his scrip, which was
the ground upon which Lee proposed to contest his application to make
bomestead entry, you held that, “if Arendt had parted with his inter-
est in said certificate attempted to be located hereon, prior to June 6,
1884, the date upon which said Fordney presented the same at the local
office, his application based thereon should be rejected.” In reference
to this question you find the evidence unsatisfactory, and you say:

Upon consideration of the wholerecord, I am convinced that further hearing should
be had. Cameron’s claim having been satisfied by Arendt’s relinquishment of his
interest in the E. § of the SE. } of said section 15, and inasmuch as I have held that
Lee has no rights in the premises by virtue of his contest, yet, in the interest of the
government, you will call npon Arendt to show that he never assigned his certificate
of right to make additional entry prior to location. If he fails to make this showing
his application, which now includes only the NW,  of the N. W. { of Sec. 23, T. 47
N., R. 40 W., will be rejected.

You modified your decision of August 14,1890, accordingly, directed
the local officers to fix an early day for the hearing ordered, and awarded
to Lee the right to appeal. Itis an appeal by him from that decision
which brings the case to the Department.

In Lee’s application to contest, after stating that he is acquamted
with the land in question, he alleges that the location of said serip
thereon was fraundulent and not according to law, ¢ for the reason that
said serip was assigned, and that said assignment rendered the same
void under the law and departmental decisions.” He concluded by say-
ing: :

And this the said contestant is ready to prove at such time as may be named by
the register and receiver for a hearing in said case, and he therefore asks to be
allowed to prove said allegations, and tha* the application to enter said scerip onsaid
NW. 1 of NW. } of Sec. 23, T\ 47 N., R. 40 W., be rejected, and said land forfeited to
the United States, he, the said contestant, paying the expenses of said hearing.

All that Lee asks is that the application to enter said scrip on said
land berejected, and that the land be forfeited to the United States
Under the decision appealed from, therefore, if the charges made by
Lee are true, the result which he sought will be accomplished.
Arendt’s application to make entry for the land will be denied, and it
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will belong to the United States. He will not even be obliged to prove
his charges, and will be relieved from the expenses of said hearing.
The decision requires “Arendt to show that he never assigned his cer-
tificate of right to make additional entry prior to loeation,” and informs
him that if he fails to do so his application will be rejected.

In his appeal Lee does not ask for a reversal or modification of your
decision, but insists that you erred in holding that he had no settle-
ment claim to the land, and that his application to contest was prema
ture, He also insists that an application under a soldier’s additional
homestead claim is practically the final enfry, and that such an appli-
cation is contestable.

I am not prepared to admit the correctness of this claim. Rulel of
the Rules of Practice says:

Contests may be initiated by an adverse party or other person against a party to
any entry, filing, or other claims under the laws of Congress relating to the public
lands, for any sufficient cause affecting the legality or validity of the claim.

In case a person was, to the knowledge of another, seeking to make
an illegal entry, filing, or other claim, a protest might be filed against
the allowance thereof, but no contest would yet be in order, as an ap-
plication is simply the expression of a desire to establish a claim upon
a tract of land.

‘While an application to make a soldier’s additional homestead entry,
when allowed, may be more complete than an ordinary homestead ap-
plication favorably considered, still as an application it is simply ¢ the
act of making a request or soliciting,” and does not amount to a con-
testable “entry, filing, or other claim.”

I think therefore, that you did not err in holding that when Lee pre-
sented his contest affidavit he had no settlement claim for any portion
of the land involved, and that his application to contest was premature.
The conclusion reached in your decision is therefore approved, and the
appeal of Lee dismissed. :

I find among the papers transmitted by you an application made by
Lee, on the 12th of September, 1891, to file his pre-emption declaratory
statement for the land in question which was rejected by the local officers
on that day, “because the land applied for is embraced in the soldier’s
additional homestead serip application of John Arendt, pending on ap-
peal, and for the further reason that the pre-emption law was repealed
by act of Congress approved March 3,1891.” From this action by the
local officers, he appealed to your office, all of the papers being trans-
mitted to you by the register on the 19th of October, 1891.

These papers, together with the others in the case, are herewith
returned.

~
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FORT REYNOLDS MILITARY RESERVATION-SCHOOI. LAND.
GREGG ET AL v. STATE oF COLORADO.

Land formerly included within Fort Reynolds military reservation is not suhject to
homestead entry, but must be sold at public sale, in accordance with the act of
June 19, 1874,

This reservation was created prior to snrvey, and as the act of 1874, did not except
from its provisions such sections as might be numbered sigteen and thirty-six on
.survey, the State is entitled to indemnity therefor.

Secretary Noble to the Commissioner of the General Land Office, August
5, 1892,

On April 8, 1890, William R. Gregg applied to make homestead entry
of the NE. } of Sec. 16, T. 21 8., R. 63 W., Pueblo, Colorado, and on
the same day Lyman Thompson applied to make homestead entry of
the E. § of the SE. 4, the SW. 1 of the SE. %, and the SE. } of the SW. %,
same section. Said applications were rejected, for the reason that the
land applied for is within the limits of the Fort Reynolds military res-
ervation, and therefore not subject to entry under the homestead laws,
Upon appeal therefrom you affirmed said decision, and applicants ap-
pealed to the Department,

The land in controversy is within the limits of what was formerly the
Fort Reynolds military reservation, which was created by executive
order, June 22, 1868, The act of June 19, 1874 (18 Stat., 85), provided
for the transfer of said reservation to the custody and control of the
Secretary of the Interior to be disposed of for cash, after appraisement,
to the highest bidder, at not less than the appraised value, nor less
than one dollar and twenty-five cents per acre. No reservation was
made by the act, but it provided for the sale of the entire reservation
in tracts of not more than eighty acres, at public outery, after giving
not less than three months publie notice of the time and place of sale.

The tracts applied for are not subject to homestead entry, for the
reason that Congress, by the act of June 19, 1874 (supra), had provided
that they should be disposed ‘of only at public sale to the highest
bidder, and your decision rejecting said applications is therefore af-
firmed.

You also considered in said decision indemnity sehool selection made
by the State of Colorado, for the N. ¥ and the SW. 1 of Sec. 29, the E,
4 of the NW., £ and the NE. } of the SW. 1 of Sec. 30, T, 21 8., R. 54
'W., containing in all six hundred acres, February 24, 1890, in lieu of
said section 16, which is embraced within the limits of what was for-
merly the Fort Reynolds military reservation.

The consideration of the validity of this selection was unnecessary
to a deeision of the issues raised by the appeals of Gregg and Thomp-
son, but you rejected said selections, for the reason that the basis used
therefor is a school section found in place, which was excepted from
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the operation of the act of June-19, 1874, and to which the school grant
attached as soon as surveyed.

The State has not appealed from this deeision, but it is in my judg-
ment so elearly in conflict with the decisions of the supreme court upon
this question and the well established rules of the Department that I
deem it proper fo call attention toit that the error may be corrected by
re-instating the selections, before further complications ensue in the
adjustment of this grant.

The grant to the State of Colorado for school purposes is of the six-
teenth and thirty-sixth sections in every township, and where such sec-
tions have been sold or otherwise disposed of other lands equivalent
thereto are granted. The grant does not attach to the specific sections,
until they are designated by survey, and, if at that time they are in
reservation or otherwise disposed of, the State has the right to select
equivalent lands in lieu thereof.

The words of present grant are restrained by words of qualification,
intended to protect the State from loss by substituting other lands
where the government has actually disposed of the specific sections, or
has provided for their disposal by other means. This interpretation
was clearly announced in the decision of the supreme court in the case
of Mining Company v. Consolidated Mining Company (102 U. 8., 167),
and Heydenfeldt ». Daney Gold Mining Company (93 U. 8., 634). In
the case last cited, the court says:

Until the status of the lands was fixed by a survey, and they were capable of iden-
tification, Congress reserved absolute power over them; and if in exercising it the
whole or any part of a sixteenth or thirty-sixth section had been disposed of, the
State was to be compensated by other lands equal in quantity, and as near as may be
in quality. By this means the State was fully indemnified, the settlers ran no risk
of losing the labor of years, and Congress was left free to legislate touching the
national domain in any way it saw fit, to promote the publie interests.

The prineiple distinetly announced by the court is, that until the
status of the land is actually fixed by survey, as shown by the township
plat, so that the grant may attach to the specific section, the govern-
ment has the absolnte power to dispose of it as a part of the public do-
main, or to provide for its d1spnsa1 in any manner that may promote the
public interest.

In the case of the State of Colorado (6 L. D., 412), the Department Ireld

‘hat, _

‘vhere the fee is in the United States at the date of survey, and the land is so
sneumbered that full and complete title and right of possession can not then vest in
the State, the State may, if it so desires, elect to take equivalent land in fulfillment
of the compact, or it may wait until the title and right of possession unite in the
government, and then satisfy its grant by taking the lands specifically granted.

So, in the case of the State of Michigan (8 L. D\, 312), referring to
the decision of the supreme court in the case of Cooper ». Roberts (18
Howard, 173), it is said: '

The principle broadly and distinctly ruled by the court, is, that the sixteenth



DECISIONS RELATING TO THE PUBLIC LANDS. 153

section is subject to the operation of the grant, although in reservation, if disen-
cumbered before the compact has. been fulfilled by the assignment of equivalent
land; or in other words, that while the grant is a grant in presenti attaching to the
specific lands which have not at the date of the survey been sold or disposed of, it
is nevertheless suhject to a reservation of such lauds, so long as such reservation
shall continue.

To the same eifect are the decisions of the court in the cases of Ham
v. Missouri, 18 How., 126, and Beecher ». Wetherby, 95 U. 8., 517, from
which it will be seen that a mere reservation does not defeat the grant
as to the section reserved, but merely suspends its operation. The
government may, however, in restoring the land and before the right
of the State attaches to the specific section, provide for its disposal in
such manner as to defeat the grant to this particular section, in which
event the State would be authorized to take indemnity lands in lieu
thereof.

This accords with the rule announced by the supreme court in the
cases of Heydenfelt ». Daney Gold Mining Company and Mining Com-
pany . Consolidated Mining Company, supra.

The Fort Reynolds militaiy reservation was created June 22, 1868,
before the lands were surveyed. The land embraced in said limits
continued in reservation for military purposes, until it was transferred
to the custody and control of the Seeretary of the Interior, to be dis-
posed of under the act of June 19, 1874, providing that said reservation,
“ containing twenty-three square miles, as set apart and declared by
the President, on June 22, 1868,” shall be offered in tracts of not more
than eighty acres, and sold to the highest bidder for cash, after ap-
praisement and notice, at not less than the appraised value, nor less
than one dollar and twenty-five cents per acre,

The plain and express declaration of the law is that all of the land
shall be sold at public outcry, and there is not the slightest expression
in the act indicating an intention to except from its provisions land
that might upon survey be designated as a sixteenth or thirty-sixth
section, or any other land, nor can such intention be gathered by im-
plication, because of the grant to the State of the sixteenth and thirty-
sixth sections for school purposes. The government, in the exercise of
its absolute power to dispose of these lands in any way that it saw fit;
to promote the public interest, provided for the disposal of the entire
reservation at public sale, leaving the State to be compensated by other
. lands, and this intention was clearly expressed by the act.

In the case of Beecher v. Wetherby (supra), the authority under
which you base your opinion, the Indian title tothe land in controversy
was extinguished prior to survey. The Indians were permitted to re-
main on the reservation for two years and until the President should
notify them that the lands were wanted. While so occupied the town-
ship was surveyed and the grant attached. Afterwards, the govern-
ment ceded the lands to the Indians for a permanent home, and in 1871
Congress authorized the sale of the lands, and directed that the pro-
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ceeds be applied to the sole and separate use of the Indians. It was
held that congress did not intend by the act of 1871 to authorize a sale
of the school lands, because they had been previously disposed of, the
grant having attached after the Indian title was extinguished and be-
fore the lands were ceded to them for a permanent home, -

The land in this reservation was not surveyed until September, 1875,
and the survey was not approved until 1380, long after the act of June
19,1874, providing for its sale at public outery. When the survey was
made, it was in pursnance of the act providing for its disposal, and,
hence, the grant to the State never attached to any lands within said
reservation, the manner of their disposal having been otherwise pro-
vided for prior to survey.

But, independently of this, the act of February 28, 1891 (26 Stat.,
796), provides, that:

Where any State is entitled to 5aid sections 16 and 36, or where said sections are
reserved to any territory, notwithstanding the same may be mineral land, or entered
within a military, Indian, or other reservation, the selection of such lands in lieu
thereof by said state or territory shall be a waiver of its right to said sections.

Conceding that the school grant attached to the specific sections
after they were designated by survey, the State having selected equiv-
alent land in lien thereof, the government may hold the State to its
waiver of the school section and dispose of it as part of the public
domain.

You will therefore reinstate the indemmity selections made by the
State, in lieu of the sixteenth section, within the limits of the Fort
Reynolds military reservation, as a basis, and notify the State authori-
ties. If any lands within the limits of said reservation remain undis-
posed of, I see no reason why they should not be offered for sale under
the provisions of said act.

o

CONTEST—SECOND HOMESTEAD ENTRY.
MIiLLER v. CRAIG.

A contest will not lie against an entry that is held for cancellation on proceedings
by the government.

Failure to secure title under the first homestead entry on account of bad faith or
non-compliance with law does not defeat the right to a second under the act of
Mareh 2, 1889.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 5, 1892

William F. Miller made homestead entry No. 5435 December 14,
1886, for the NW.  of Sec. 18, T. 24 N, R. 45 E., W. M, Spokane Falls,
‘Washington.

He made final proof on the entry Oectober 24, 1890, which was re-
jected by the register and receiver. A motion was filed asking per-
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" mission to submit supplementary proof, and on November 14, 1890,
such proof was received, but was rejected. Miller appealed to you,
and on March 3, 1891, you affirmed the finding of the register and re-
ceiver, and held the entry for cancellation, but directed the local land
officers to notify him of the time allowed him to appeal from such de-
cision, or, if he desired to do so, and was gualified, he might re-enter
the land under the provisions of the act of March 2, 1889, (25 Stat.,
854).

He thereupon applied to make entry nnder the act of March 2, 1889,
supra, but his application was rejected by the register and receiver on
June 30, 1891, “for the reason that application to contest the tract by
John 8. Craig was offered April 21, 1891, was rejected and appeal was
taken to the Department April 23, 1891, and is now pending;” and
farther, that ‘“no application by Miller to enter the tract was made in
the speeified time allowed by the Commissioner’s letter of March 3, 1891.”

He again appealed to you, and after considering the questions in-
volved, on January 27, 1891, you dismissed Craig’s application to con-
test the entry; and Miller not baving appealed from the order of March
5, 1891, holding his euntry for eancellation, you canceled his entry, but
allowed him thirty days in which to make new entry of the tract under
his application, in accordance with the provisions of the act ot March
2, 1889, supra.

On August 18, 1891, Craig applied to enter the tract in question.
His application was rejected by the local officers for the reason “that
William F. Miller is allowed to make entry under the act of Mareh 2,
1889, for the same tract. Notice having been issued to Miller August
3, 1891, as to the advice of the Commissioner’s letter of July 27, 1891,
the thirty days does not expire until September 3, 1891.”

On August 22, 1891, Miller applied to make entry in accordance with
your direction in the letter of July 27, 1891, but his application was
“held awaiting evidence of clblzenshlp," and the 1eglster applied to you
for instructions.

Craig appealed to you from the action of the local land officers in re-
jecting his application made August 18,1891, and on September 15,
1891, after considering the case, you affirmed their decision and noti-
fied them that proper evidence of Miller’s citizenship was on file in
your office, and that his application should be allowed. Craig has ap-
pealed from your judgment to this Department.

Your judgment dismissing the application to contest filed by Craig
was correct, for it is well settled by the rulings of the Department that
where the government has proceeded against an entry and held it for
cancellation for invalidity, contest will not be received.

Craig’s application to enter the land was made before the expiration
of the thirty days allowed Miller in which to enter the tract under the
act of March 2, 1889, supra, and, of course, his application must be held
subject to the rights of Miller.
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You hold that Miller should be allowed to make the entry and have
directed the local land officers to do so when your judgment shall be-
come final,

It is contended by Craig that the act of March 2, 1889, is not to be
construed to inure to the benefit of Miller, because he attempted to get
title to this tract fraudulently, that is, by offering final proof under his
original entry, when he knew he had not resided upon the land; you
have already decided that he did not act in good faith, and hence he
should not be allowed a second chance to get the land under the act
cited.

‘While it is a principle of law that no one shall be permitted to take
advantage of his own wrong to the prejudice of another yet the act in
question makes ne provision to the effect that those who have acted in
bad faith and failed to secure title under their homestead entries by
reason of their conduct and non-compliance with law should not be
allowed to make a second entry; on the contrary, it seems to afford
protection to all who have failed to secure title under the homestead
law. The Department construing the act has held that a second home
stead entry may be made by one who fails to secure title under the
first, because he failed to comply with the law in the matter of resi-
‘dence. John Halblieb (13 L. D., 217); Ashwell ». Honey, (13 L. D,,
436); see also the case of Robert R Bratton, (9 L. D., 145) and Althur
P. Toombs on review (9 L. D., 312),

Your judgment is affirmed.

HOMESTEAD APPLICATION—-ACT OF MAY 26,1890.
WILLIAM WEBB.

Under the provisions of the act of May 26, 1890, distance from the local office, and
the expense of making homestead applieation there in person,warrant the execu-
tion of the preliminary affidavit before a clerk of the county court. -

A homestead application in due form, signed for the applicant by his attorney, may
be properly accepted, where it appears that such act is duly authorized by the
applicant.

Secretary Noble to the Comamsswner of the General Land Oﬁice, August
5, 1892,

1 have considered the motion of William Webb for a review of de-
partmental decision of March 22, 1892, rejecting his application to make
homestead entry forthe NE. 1 of NW.land NW.1 of NE. % of Sec. 22, T
11 8., R. 2 W, Huntsville, Alabama.

The material facts in this case are as follows: The homestead entry
of John Boden for said tract was canceled for reason of expiration of
seven years, by your letter of November 13, 1890.

On November 6, 1890, William Ran filed an application to enter said
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land as an additional homestead. This appliecation was rejected on ac-
count of prior homestead entry of Boden,

On November 15, 1890, W, E. Brown, an attorney for William Webb,
filed the application of Webb to enter the land as a homestead. This
application was rejected by the local officers for the reason that the
name of the applicant Webb was signed to the application by his attor-
ney Brown.

You sustained the action of the local officers, and your decision was
affirmed by departmental decision of which review is asked.

The homestead affidavit was sworn to by Webb before the clerk of
the court of Cullman county, Alabama, in which the land is situated.
In this affidavit Webb did not swear that he was residing upon the
land, neither did he state what improvements he had thereon. He
swore that the reason why he did not appear at the local office was on
account of the expense and the distance thereof.

Departmental decision was based upon the theory that an applicant
who does not appear at the local land oftice, and who is residing on the
land, must state in his affidavit what acts of settlement, improvement
and residence have been made, what members of the family have re-
sided on the land, the length of time, &ec., of such residence, as pre-
scribed by the regulations of your office; and further, that the appli-
cant did not appear personally at the local office and present his
application.

In his motion for review, Webb asserts that his application was made
under the provisions of the act of May 26, 1890, and that it was not
necessary to state that he was residing upon the land, or that he had
improvements thereon.

The act of May 26, 1890 (26 Stat., 121), provides:

In any case in which the applicant for the benefit of the homestead, preemption,
timber-culture, or desert land law is prevented, by reason of distance, bodily in-
firmity, or other good cause, from personal attendance at the distriet land office, he
or she may make the affidavit required by law before any commissioner of the United
States circuit court or the clerk of a court of record for the county in which the
land is situated, and transmit the same, with the fee and commissions to the regis-
ter and receiver.

Prior to the passage of this act the regulations of the land depart-
ment required that the applicant should state in his affidavit the facts
of settlement, improvements, ete., as is stated in the decision of March
22,1892, This requirement was based upon section 2294 R. S. But as
is stated in the general circular issued by the land department on Feb-
ruary 6, 1892, page 9, the act of May 26, 1890, modified the require-
ments of the previous laws in this respect and allowed the preliminary
affidavits of all homestead applicants whether residing upon the land
or not, to be made before certain officers, other than the register and
receiver. Under the provisions of this act, the affidavit of Webb was
sufficient to base his applieation upon. This is clear, not only from the
act itself, but from the instruetions issued by the land department June
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25,1890 (10 L. D., 687), and which were in force at the time this appli-
cation was madé. Is the fact that his application was signed by his
attorney sufficient to defeat the same? Webb makes affidavit that he
ean neither read nor write, and that he instructed his attorney, Brown,
to sign his name fo his application. In corroboration to this statement
I find attached to the homestead application (with the annotation that
it was filed with the same) a letter dated May 19, 1890, from Webb to
his attorney, Brown, stating that he was living on this eighty acres;
that he desired to enter it, and requesting Brown ¢to see after the
matter” for him. He acknowledges said application as his own and
gives full forece and effect to the same.

All that the homestead law and the instructions thereunder contem-
plated is, that a bona fide and proper application should be made for
the tract desired by the applicant. Such an application has, aceording
to Webb’s own statement, been made by him, and in my opinion it is suf-
ficient.

‘Webb swears that he settled upon the land in good faith; that he
resided thereon for four years; that he has a wife and two children and
that said land is his only home. His was the first legal application for
the land, and in my opinion, it should be allowed.

Departmental decision of March 22, 1892, is therefore recalled, and
you will allow the entry of Webb.

HOMESTEAD ENTRY—ACT OF MARCH 3, 1891.
PAUL BAGLEY.

The amendment of section 2289 R. S., by the act of March 3, 1891, disqualifies home-
stead applieants who own more than one hundred and sixty aeres of land, irre-
spective of the law under which the title to such land is acquired.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 5, 1892.

Paul Bagley has appealed from your decision of September 30, 1891,
sustaining the action of the local officers in rejecting his application to
make homestead entry of the NE. % of the NW. 1 and the NW. 1 of the
NE. } of Sec. 3, T. 26 N,, R. 9 W,, Neligh land district, Nebraska.

The application contains the statement that the applicant isthe owner
of one hundred and sixty acres of land in Arkansas—only eighty acres
of which, however, were obtained under the homestead law; and that
he has one hundred and sixfy acres in Kansas obtained under the
timber-culture law.

The application was rejected because of the passage on March 3, 1891,
of the aet “To repeal timber-culture laws, and for other purposes,”
which, among other things, amends section 2289 of the Revised Stat-
wutes so as to read that ‘“no person who is the proprietor of more than
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one hundred and sixty acres of land in any State or Territory shall ac-
quire any right under the homestead law?” (26 Stat., 1095.)

The appellant contends that the local officers and your office miscon-
strued the law; that the meaning and intent of said amendment is that
any person who had previously acquired one hundred and sixty acres
under the homestead law, should not acquire any further rights under
said law,

This contention can not be supported without importing into the law
words that are not to be found therein, and that are not necessary to
give it a clear and reasonable meaning. The purpose of the act was to
give the public land to the landless and those who did not own one
hundred and sixty acres of land. The source of title or the manner of
acquiring the same cuts no figure in the case. Itis enough to dis-
qualify the applicant if he is the proprietor of more than one hundred
and sixty acres.

Your decision is affirmed.

RAILROAD GRANT~-SETTLEMENT RIGHT.

DEGENHART ». NORTHERN PACIFIC R. R. Co.

The settlement and continued occupancy of one who intends to purchase the land
covered thereby from the railroad company will not serve to defeat the opera~
tion of the grant.

Secretary Noble to the Commissioner of the General Land Office, August
6, 1892,

I have considered the appeal by Bennett Degenhart from your de-
cision of March 24, 1891, sustaining the action of the local officers in
rejecting his application to make homestead entry of the SE. 1 of the
NE. 4 and lots 1 and 2, Sec. 5, T. 1 N,, R. 4 W., Helena land distriet,
Montana, for conflict with the grant for the Northern Pacific Railroad
Company.

This tract is within the primary limits of the grant for said company,
as shown by the map of definite location filed July 6, 1882, and was in-
‘cluded within the limits of the withdrawal upon the map of general
route filed February 21, 1872,

The records show that one John Paul filed declaratory statement No.
1632, embracing this land, April 4, 1871, alleging settlement March 1,
same year.

On December 27, 1883, Degenhart presented his application to home-
stead this land, alleging settlement in July, 1882, and upon the protest
filed by the company against the acceptance of the same, hearing was
regularly held.

There appears to be no dispute about the facts.

John Paul, together with his family, settled upon this tract in 1867,
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and they have since continuously resided thereon and made improve-
ment, valued at about $2000. Prior to settling upon this traet, Paul
had completed a pre-emption for land within the Denver land district,
Colorado, upon which patent issued in 1865.

It seems to be virtually admitted that Paul was not qualified to file
for or enter the land, and after offering proof, which was rejected, he
entered into contract to purchase the land of the company, and at date
of hearing had paid $200 thereon.

Degenhart urges that the filing of record, without regard to its va-
lidity, excepts the tract from the operation of the grant.

If the'filing alone is relied upon to except the tract from the grant,
it is sufficient to say that the same had expired long prior to the date
of the definite location of the road, and had been held to be illegal by
the local officers at the time of Pauls offer of proof. His continued
settlement, then, is all that remained at the date of the definite loca-
tion of the road.

It has been repeatedly ruled by this Department that where a settle-
ment is relied upon to except a tract from a railroad grant, it must
affirmatively appear that such settlement was made by one possessing
the necessary legal qualifications to perfect the claim initiated by such
settlement. Northern Pacific R. R. Co. ». Fitzgerald, 7 L. D., 228;
same . Potter ef al,, 11 L. D., 531.

The continued settlement upon the land by Paul, after the rejection

of his proof upon his filing covering the tract, must have been with a
view to purchasing the same of the company, and such settlement will
not defeat the grant. Northern Pacitic R. R. Co. v. Dunham et al., 11
L. D., 471; same 0. Pile, 12 L. D., 322.
"~ It would be unreasonable to hold that the continued occupation of
the land by Paul with a view to purchasing the same of the company
as he did, served to defeat the grant, and thereupon award the land to
another to dispossess Paul of the accumulations of years of toil upon
this tract.

It but remains to consider another ground of error urged in the ap-
peal, viz: “That the Northern Pacific Railroad Company has accepted
other lands within the indemnity limits in lien of the Iand in contro-
versy.”

No proof is offered by Degenhart in support thereof, nor. reference
made to the tract taken in lieu thereof,

The Commissioner’s decision states that the tract here in question was
embraced by the company in list dated July 28, 1886, number 12, and
in the answer to the appeal the statement as to the selection of indem-
nity in lien of this fract is denied by the company.

‘Without considering the effect of such a condition, if shown, in the
absence of proof of this fact, I must hold that the land was not subject
to the entry by Degenhart, when applied for, and your decision reject-
ing his application is affirmed.
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PRE-EMPTION ENTRY—SECTION 2260, R. S.

SAMUEL LEWIS,

/

|

f - A homesteader who removes from his claim, after the submission of final proof, and re-
sidesuponland covered by his existing timber culture entry, which hesubsequently
changes to a pre-emption claim, is not within the inhibition of section 2260 R. 8.,
\ where it is apparent that at the time he moved to said land he did not intend to
\. acquire title thereto under the pre-emption law.

First Assistant Secrvetary Chandler to the Commissioner of the General
Land Office, August 6, 1892

By your decision of October 10, 1891, you held for cancellation the
pre-emption cash entry of Samuel Lewis, made December 1, 1890, for
the SW. £ of Sec. 24, T. 20 8., R. 22 W., Wa Keeney, Kansas, because,
as stated by you, it appears from the proof and special affidavit far-
nished therewith that the entryman abandoned a residence on his
homestead entry to effect residenee on the land above described.”

The facts upon which your decision is based, and which are shown
by his final pre-emption proof and affidavit accompanying same, are
briefly as follows:

After making his final proof on his homestead claim in the fall of
1887, he moved on to the land in controversy, which was at that time
held by him under a timber-culture claim. He continued to live on his
said timber-culture claim until May, 1889, nearly two years after mov-
ing thereon, when he made pre-emption filing for the same.

The affidavit further shows that at the time he moved to the land he
had no intention to make pre-emption entry for it, but moved there be-
cause there was water on this land and noune procurable on his home-
stead. He further says that he had no intention of changing his tim-
ber-culture entry to a pre-emption, until more than eighteen months
after he had moved on the land.

This affidavit is corroborated by two witnesses, who say that from
their own knowledge of the facts and of the man, they believe all these
statements to be true.

I think these facts, if true, and they are not disputed or questioned,
takes the entryman out of the inhibition of section 2260 of the Revised
Statutés. &

Your decision is therefore reversed, and his entry will be allowed.

1641—voL 15 11
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TIMBER CULTURE CONTEST—DEVISEE-RELINQUISHMENT.
STARKWEATHER ET AL. 2. STARKWEATHER ET AL.

A timber culture entry is subject to devise by will, and the executor thereunder, who
complies with the law, may submit final proof the same as the entryman could
have done if living.

A minor who signs a relinquishment is not estopped from rescinding such act on
reaching majority, where no fraud on his part appears, and the relinquishment
is against his interest.

An adverse claim at date of final entry, or want of good faith on the part of a trans-
feree, defeats confirmation of an entry under section 7, act of March 3, 1891.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 8, 1892.

~ I have considered the case of Reuben Starkweather, George Stark-
weather and Galo Starkweather (the last two by their guardian), o.
Austin Starkweather and Solomon Jacob, transferee, on appeal by
Jacob from your decision of July 22, 1891, holding for cancellation the
cash entry of said Austin Starkweather, and setting aside the relin-
quishment and reinstating the timber-culture entry of Johm Stark-
weather, deceased, for the W. §, NE. 1, See. 12, T. 19 8, R. 21 E,,
Visalia, California, land district.

John Starkweather made timber-culture entry for this land in April,
1878. He died November 14, 1883, leaving a widow and nine children,
geven of whom were minors,

On June 10, 1884, a relinquishment of said entry was filed in the
local land office, signed by Sarah A. Starkweather (his widow) and
seven of the children, and the names of George E. and Galo were at-
tached to the paper, each “by his mother, Sarah A. Starkweather,”
and the timber-culture entry was thereupon canceled.

On the same day Austin Starkweather, the oldest son, being of full
age, filed his pre-emption declaratory statement for the tract. On Oc-
tober 5, 1885, upon due notice, he made final proof and cash entry for
the land, and on November 4, following, mortgaged the same to Hugh
Fowler. This was done by the execution of a quit claim deed, and the
delivery back, from the grantee to the grantor, of a bond for a deed,
upon payment of the consideration money, $3885, it being a pre-existing
debt.

On November 4, following Fowler deeded by quit claim to S. Rehofer,
and on January 21, 1836, Rehofer deeded to Arthur Dupkenspiel, by
by like conveyance. Arthur Starkweather assigned to Dunkenspiel
his bond for a deed, and Dunkenspiel deeded the land, by quit claim,
to Solomon Jacob, on July 11, 1887,

On December 12, 1887, Reuben Starkweather, on behalf of himself
and his minor brothers, George E. and Galo, filed in the local office his
affidavit of contest against the cash entry of Austin Starkweather,
making Jacob party thereto, in which pleading he asked to be allowed
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to contest the entry, assigning as grounds therefor, frand on the part
of Austin Starkweather, with knowledge on the part of the transferee,
After stating a history of the matter and what his father had done
toward cultivating trees, he sets forth in substance that his late father
died testate; that by his will, which was duly probated, he (Reuben)
and his brothers George and Galo, were devised this “Tree claim;”
that his mother was given certain real estate and chattel property in
lieu of dower; that he was appointed executor of the will and guardian
of his said brothers’ estate, and gives the terms and limitations of his
trusteeship of the property. He says while he and his brothers were
. minors, and had no guardian, the local officers canceled the said entry
without their knowledge or consent; that no contest had been filed
against said entry, and no complaint had ever been made to them as a
basis for any action. He avers that said cancellation was procured by
the fraudulent act of said Austin Starkweather, and that the pre-
emption declaratory statement was fraudulent, and the final proof
thereon was false; that said Austin Starkweather had never resided a
single duy on said land, but he went upon it in 1886, in violation of
their rights, and cut down a large number of the trees growing thereon
and chopped them into cord wood and converted it to his own use. He
asked the cancellation of said cash entry, that the said relinquishment
be said aside and said timber-culture entry be reinstated. The state-
ment of the case was very full and complete, and the affidavit being
fully corroborated, you, on November 5, 1888, ordered a hearing thereon,
upon notice to the parties.

Due notice was given, the hearing being set for February 25, 1889,
but a continuance was had, at the instance of the defendants, until
March 14, following, because Reuben had no authority to represent
his brothers, who were minors, and on March 4, he was duly appointed
their guardian he entered their appearance on March 14, and the case
was continued till April 4, following. Thereupon, April 4 to 10, the
testimony was taken, and on June 28, following the local officers passed
upon the case. They found substantially that the allegations of the
petition or affidavit were true, but that other rights had been acquired
and they held, as a matter of law, that when the local officers canceled
an entry ‘they acted judicially, and their decision cancelling the entry
caunot now be revised in the face of other prima facie, valid and ex-
isting ¢laims to the land iu controversy.” They further say—

We think the contestants have not shown good faith in waiting so long to insti-
tute this investigation. The land has since become valuable, improvements have
been made, and the purchaser and present ownergfelt secure in their title. We are
therefore of the opinion that this contest should be dismissed, and we so recommend.

The contestants appealed from this action, and you, on July 22, 1891,
reversed said decision, held the cash entry for cancellation, set aside
said relinquishment, and reinstated the timber-culture entry, from which
decision Jacob appealed.
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To briefly state the testimony, I will say the local officers and you
were correct in saying that the entryman during his life had fully com-
plied with the requirements of the timber-culture law. He made in his
will provision for his wife, in lien of dower, and devised the land in
controversy to Reuben, George E. and Galo, Reuben being twenty,
George E. eight, and Galo four years of age at his death.

The will was duly probated, but owing to the minority of Reuben he
eould not act as executor of the will or guardian of the estate of his two
brothers, as he had been nominated and appointed by thewill. There-
upon the widow was appointed administratrix with the will annexed.
She accepted, gave bond, and entered upon the discharge of her duties
as such. She thereby elected to take under the will and is bound by
it. No guardian was appointed for Reuben, George or Galo. When
the relinquishment was made Mrs, Starkweather filed an affidavit,
which had been prepared for her by an attorney, and which she says
was read over to her, but she says she is quite deaf, and she says on
examination she did not understand it, but it contained the statement
that her husband had died and had left no will. She says she did not
intend to state this.

The relinquishment was, however, signed by her for the two minor
heirs, George E. and Galo. She did not sign as guardian, but as
“mother.”

After the cancellation, Austin, the oldest son, made a pre-emption
filing for the Jand and made proof. Heimmediately mortgaged the land
to secure debts due Kutner, Goldstine and Co. Afterward he went
upon the land and cut a large number of the best trees, then from forty
to fifty feet high, cut them into cord wood, and carried this away, but
the trees were poplars and sprouts came up around the stumps, so that
there was at the date of hearing a nice forest, of five acres, on the land.

John Starkweather lived during several years about two miles south
of the town of Hanford, where Kutner, Goldstine and Co. did business.
This town was his post-office address and his frading point. The land
in controversy was situated a half mile west of Starkweather’s home-
stead.

Rehofer, of the firm of Kutner, Goldstine and Co., says in his testi-
mony that Reuben prevailed upon Austin to mortgage this land to secure
the debt of Mrs. Starkweather and sons due to said firm. Reuben tes-
tifies that he advised Austin not to mortgageit. He says Austin never
talked of selling it, and he says he did not know he had decided to until
the spring of 1886. TReuben, it appears, signed this relinquishment,
while yet a minor, under the advice of his brother Austin and an attor-
ney atlaw. Hesays DuBentz, the attorney, advised him and his mother
that to file a pre-emption or homestead for the land would get rid of
settling that part of the estate; that hehad not abandoned the timber-
culture entry. Austin proposed to file on it for the benefit of the whole
amily.
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There is nothing showing that any portion of the debt secured by the
mortgage was the debt of John Starkweather; besides, the entry could
not have been taken for debt.

I have carefully considered all of the testimony, a large portion of
which is incompetent as affecting the rights of George E. and Galo, and
much of it is irrelevant.

The various transfers of this land were made for the convenience of
the firm of Kutner, Goldstine and Co. When Rehofer went out of the
firm Dunkenspiel succeeded him, and as the former had held the land
for the benefit of the firm, it was transferred by him to the latter for
the same purpose. Jacob was the father-in-law of Goldstine, and the
deed to him was made by Dunkenspiel on July 11, 1887; the consider-
ation named is $4,500. There is no evidence that any money was paid,
and Mr, Dunkenspiel, while on the stand, does not say any was paid.
He says he held the land in trust for the firm. Goldstine was not
called as a witness.

The improvements on the land made after the first deed, were hardly
equal to the damage done by cutting the timber, and there is nothing
to show the great increase in value that the difference in the considera-
tion in the first and last deed would indieate.

It is barely possible, but not at all probable, that this firm doing busi-
ness in Hanford did not know John Starkweather, or his business or
financial standing; or of his homestead and timber-culture entry; nor
of his death, or that he left a large family. This seems the more im-
probable when they allowed the widow and sons to become indebted to
them over 8800 in so short a time after the death of Starkweather.

The relinquishment was on file in the land office, showing that two of
the heirs’ names had been affixed without warrant of law; the will was
on record in the superior court of Tulare county, in which the land is
situated.

Their attorney, one Phillips, who is employed by the year by the
firm, took the acknowledgment of the relinquishment, and has figured
in the several transactions, including the transfer of the bond, for a
deed, from Austin Starkweather to Dunkenspeil, and as counsel and
witness in the case.

I am, upon a full and fair consideration of all the testimony, forced
to coneclude that from the first purchaser down to Jacob there has not
been an “innocent purchaser” in the entire line. But the whole evi-
dence points to one condition of affairs. When the widow and Austin
became indebted to the firm, they attempted to work out their pay, and
the plan conceived was carried out as adopted and the relinguishment
followed. 1 cannot believe that Reuben prevailed npon Austin to mort-
gage this land as stated; from what appears in this case Reuben had
but little influence with Austin, and if the purchase was made in good
faith, with no understanding with Austin, it is unaccountable why they
would allow him to commit waste as he did on the land.
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If Solomon Jacob had no insight in the matter, it is very strange that
he should come from San Francisco and pay $4,500 for this timber-cul-
ture entry containing only eighty acres, over $56 per acre, which was
probably over twice its real value. In any event it was his duty to
malke inquiry. The records showed John Starkweather’s entry; and
its cancellation or relinquishment, after his death, was on file. In fact,
the entire case, records in the land office and in the court, were there
open to be seen.

It is said in the argument of counsel for Jacob, that ¢ The govern-
ment does not recognize a devise of a timber-culture entry as transfer-
ing any right or title to the devisee.” The homestead law provides that
upon the death of the entryman before making final proot, his widow,
or in case of her death, his heirs or devisees shall make the proof (Sec.
2291 R. 8.). That is, the law gives the homestead directly to the widow
first, then to the heirs or devisees. The homestead of a widow goes to
her heirs or devisees,. '

The timber-culture law does not give the claim to the widow, but in
the first instance gives it, upon the death of the entryman, to ‘“his
heirs or legal representatives.” Now in the homestead case, the law is
framed to protect the home, but a timber-culture is not considered a
home—it is property that may and does descend to the heirs, Why
may not a man by his will direct its descent to certain of his heirs, nam-
ing them? The law says ¢heirs or legal representalives.” An execu-
tor of a will is a legal representative, as is an administrator of an estate.
In the case at bar the testator attempted to give it to his legal repre-
sentative, Reuben, in trust for himself and the minor sons named, and
it was to remain in the control of the legal representative, he being
charged with the duty of complying with the law until final proof. “A
trust should not fail for want of a trustee.” It was the duty of the
court, when it was found that Reuben was under age, and could not
act as guardian and discharge the trust, to*have appointed some judi-
cious person to act until the disability was removed. This was not
done, but are two minors, one only eight years and the other only four
years of age, to be deprived of their patrimony by reason of their father
naming a person who was not qualified to act as their guardian, and
by the neglect of the Court to protect their rights?

I am satisfied that a timber-culture entry is subject to a devise by
will, and if the executor of a will complies with the requirements of the
law, he may make final proof, as the deceased entryman could bave
done if living; the law so says.

It is claimed that the mother was the natural guardian, and that she
relinquisﬁed for these two minors. Had she been theirlegal gnardian,
she could not have done so without an order from the court appointing
her, upon good cause shown, much less could she do it as their mother.
See Section 1770, p. 587, California Code, Vol. 3.

Reuben was twenty-one years of age January 15, 1885. His applica-
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tion to contest the entry was transmitted to your office July 11, 1888,
He says in answer to the question why he did not commence proceed-
ings sooner, that he had spoken to Attorney Babecock to attend to the
matter for him in 1886, and offered to pay him a fee. Babceock kept
promising he would investigate the case, and so kept promising until
1887, when he employed a Mr. Powell, who told him he had sent the
papers to Washington. He waited to hear from Powell for several
months, then Powell died, and he employed McNamra, his present at-
torney.

His act in signing the relinquishment was the act of a minor. There
was no consideration paid him, and no fraud is charged against him,
The relinguishment was clearly against his interests, as it was against
the interests of the younger brothers. It is constructively frandulent,
and he is not estopped when he reaches his majority to rescind the act;
he having received nothing, has nothing to restore. While he might
have commenced proceedings as soon as he reached his majority, he was
not bound to do so. Under the law of California (sect. 328 (Code and
Statute 1886, Vol. 3, p. 96) he would be allowed five years after the dis-
ability of non-age was removed, if the case was in the State Courts,
He tried to begin proceedings in 1886, and accounts for the delay, bub
five years had not elapsed when proceedings were commenced. While
the Department may not be bound by the State law of limitation, an
equity was never considered stale, when the action would not be barred -
were it a snit at law.

Besides this, no laches can be imputed to George E. and Galo; they
are in law incapable of doing any act, and in fact did none.

Counsel lay great stress upon the fact that the widow swore her hus.
band left no will, and they accuse her and Austin of committing perjury,
and are not sparing in the severity of their language in this matter,
Plaintiffs claim that Mrs. Starkweather and Austin perpetrated a frand
on them, and however much perjury they committed to get the land
away from these minors, to use it in paying their own debts, ean in no
way affect the plaintiffs’ rights in the premises, The rights of these
plaintiffs vested on the death of their father, and their rights to the
lands have remained, and so were existing at the time of final entry,
and 1 agree with you that section 7 of the act of March 3, 1891, is not
for that reason applicable, and the further reason the want of bona
Jides in Solomon Jacob, the purchaser, and of his grantors.

In equity these devisees hold the timber-culture entry as if no relin-
quishment had been made, and in equity and good conscience they
should hold it asagainst the claimant, Jacob. Your decision is therefore
affirmed; the cash entry No. 3809 for the land will be canceled; the re-
linquishment set aside, and the timber-culture entry will be re-instated.
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RAILROAD LANDS—RIGHT OF PURCHASE—ACT OF SEPTEMBER 29, 1890.
BROWN v. HINKLE,

The right of purchase accorded by the forfeiture act of September 29, 1890, to set-
tlers on railroad lands, cannot be exercised by one who has not theretofore settled
on such land, and has no interest therein except as the tenant of another.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 8, 1892.

On March 20, 1891, George 'W. Hinkle made cash entry No. 4261 for
the S. § of Sec. 21, T.5 N., R. 32 BE., La Grande, Oregon. His entry
way made under the 3d section of the act of September 29, 1890 (26
Stat., 496), which provides:

That in all eases where persons being citizens of the United States, or who have
declared their intentions to beeome such, in accordance with the naturalization laws
of the United States, are in possession of any of the lands affected by any such grant
and hereby resumed by and restored to the United States, under deed, written con-
tract with, or license from, the State or corporation to which such grant was made,
or its assignees, executed prior to January first, eighteen hundred and eighty-eight,
or where persons may have settled said lands with bona fide intent to secure title
thereto by purchase from the State or corporation when earned by compliance with
the conditions or requirements of the granting acts of Congress, they shall be enti-
tled tio purchase the same from the United States, in quantities not exceeding three
hundred and twenty acres to any one such person, at the rate of one dollar and
twenty-five cents per acre, at any time within two years from the passage of this
act, and on making said payment to receive patents therefor.

He stated in his application, that he settled on the land, April 7,
1884; that he had been in ¢ full and peaceable possession of all of said
tract of land ever since and to the present time;” that he settled thereon,
“with the expectation of purchasing the same from the Northern Pacifie
Railroad Company, if they should obtain title to the same.” To this
statement he appended the following: “Aud that I am now residing
on said lands and bave been since November, 1889; that I have fenced
all said land and have cultivated about sixty acres thereof, and that
1no one has molested me in my occupation of said land.”

Thereupon, the entry was allowed, the money paid ($400), and certi-
ficate duly issued.

On March 30, 1891 (ten days thereafter), Almon N. Brown filed his
corroborated affidavit, stating that he settled on the SW. 1 of said sec-
tion, February 20, 1891; that he purchased the improvements thereon
(of the value of $100), and the interest in and the right to said land from
one E. H. Boyer, “ who theretofore was in possession of said tract under
and by virtue of a license from the Northern Pacific Railroad Company,
dated, executed and delivered on the — day of — 1882;” that said
Boyer had been in possession of said tract under said license ever since
1882, continuously until September 29, 1890, and thereafter until said
purchase on February 20, 1891, and has made improvements thereon,
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consisting of fencing and plowing; that after said purchase by plaintiff
on the 11th day of March, 1891, said Boyer, “as an evidence of said
purchase,” made, executed, and delivered to said plaintitf a deed of
conveyance of all his right, title, and interest to said land, and the im-
provements thereon, and that on or about March 15, 1891, plaintiff
built & house (ten by twelve) on said tract; that defendant, George W.
Hinkle, never settled upon said tract on or before September 29, 1890,
or had any improvements thereon, or any coutract or any deed or writ-
ten contract with or license from the Northern Pacific Railroad Com-
pany, or right to or interest in said tract, save and except that said de-
fendant occupied the same for the purpose of pasturing stock thereon
by and with the consent of and as the tenant of said Eugene H. Boyer;
that defendant’s application and proof to purchase said tract under
said act was fraudulent from its inception. He asked for a hearing to
enable him to prove said allegations. He also filed his application to
make homestead entry of the land, which was rejected, because “of
contlict with ” Hinkle’s entry.

Oun July 25, 1891, you denied the application to contest, because ¢ it
does not appear that applicant was residing on said land at the date
of the passage of said act, and therefore not protected by that clanse
relating to settlement.”

By the terms of section 3, a part of which is above quoted, it is seen
that before any person is authorized to purchase three hundred and
twenty acres at the minimum price, he must be in possession of the
lands, “under deed, written contract with or license from the State or
corporation to which such grant was made or its assignees, executed
prior to January 1, 1888, or where persons may have settled said lands
with bona fide intent to secure title thereto by purchase from the State
or corporation when earned by compliance,” ete.

The entryman made no averment in his application that he held the
land under any deed, contract, or license of the State or the railroad
company, but his entry was allowed on his sworn statement that he
settled on the land, April 7, 1884, «with the expectation of purchasing
the same from the Northern Pacific Railroad Company, if they should
obtain title to the same.”

In the application to contest, it is averred that the entryman never
settled on theland before September 29,1890, or had any improvements
thereon, or had any interest therein, except that he occupied the land
for the purpose of pasturing stock by and with the consent of and as
the tenant of said Boyer.,” If this be true, he was not entitled to make
the entry, and the same should be canceled.

I think the application sufficient to authorize a hearing, and, accord-
ingly, direct that a hearing be ordered.

The decision appealed from is reversed.
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/48 Fortiesen ol o ot Fernd
1@5 VALENTINE SCRIP~UNSURVEYED LAND. .. /.o
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The owner of Valentine serip, who has located the same 11p0n%sérveyed 1';1;11‘(1, may 7
withdraw said scrip, or change the location, at any time prior to the public sur-

vey, and before the adjustment of such loeation.

Secretary Noble to the Commissioner of the General Land Office, August
8, 1892.

The question presented by this appeal is, whether the owner of Val-
entine scrip, who has located it upon unsurveyed lands, has the right
to withdraw it, or to change such location, at any time prior to the pub-
lic survey and before the adjustment of the location. ’

On June 13,1887, Henry A. Bruns located Valentine scrip on un-
surveyed land in the Bismarck land district, North Dakota, and on
September 17, 1890, he made application to the local officers for the re-
turn of said scrip, which was refused, for the reason that the records
show that said location is regular in every respect.

Upon appeal, you affirmed the action of the local officers, holding
that as there is no protest against the location or any objection on the
part of the government, the locator should not be permitted at his
pleasure either to perfect his location, or to abandon the same and re-
claim his serip.

I see no ground upon which this ruling can be sustained, unless it be
held that the location of Valentine scrip on unsurveyed land is the
vesting of a right in the land covered thereby that can not be defeated
by the government, or, unless the exercise of the right is limited by the
act to one location.

This scrip was issued nnder the authority of the act of Congress
approved April 5,1872 (17 Stat., 649), which authorized and required
the cireuit court for the district of California to hear and decide upon
the merits of the claim of Thomas B. Valentine, claiming title under a
Mexican grant, in the same manner as if the claim had been submitted
to the Commissioners under the act providing for ascertaining and set-
tling private land claims in California. -As the land covered by said
claim had been disposed of by the government, the act provided that
a decree in favor of the claimants should not affect any adverse right
or title to the land described in said decree,
but, in lieu thereof, the claimant, or his legal representatives, may select, and
shall be allowed, patents for an equal quantity of the unoceupied and unappropri-
ated public lands of the United States, not mineral, and in tracts not less than the
subdivisions provided for in the United States land laws, and, if unsurveyed when
taken, to conform, when surveyed, to the general system of United States land sur-
veys,
and serip was authorized to be issued to said Valentine, or his legal
representatives, in accordance with the provisions of said act.
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The location or selection of lands under this act was therefore noth-
ing more nor less than an applieation to purchase public lands of the
United States to be paid for with said scrip. Under the laws regulat-
ing the disposition and sale of the public lands, an application to pur-
chase unsurveyed lands could not be entertained, for the reason that
no portion of the public domain, unless it be in special cases not affecting the
general rule, is open to sale until it has been surveyed and an approved plat of the
township embracing the land has been retnurned to the local office. Buxton ». Trav-
ers, 130 U. 8., 235,

In special cases the public lands of the United States may Dbe dis-
posed of prior to survey, and have been so disposed of, as in the cases
of present grants of specific tracts of lands where the identical tract is
described or is of designated sections, as in railroad grants, requiring
only the definite location of the road to cause it to attach to the sections
granted, whether surveyed or unsurveyed; but the general rule is that
no portion of the public domain is subject to sale or disposition under
the general land laws until it has been surveyed and the plats of the
survey filed in the local office, and this rule applies in the purchase of
lands in Valentine scrip, for the reason that there was no grant of land,
but merely a right conferred to purchase with said serip the public
lands generally, by legal subdivisions, as designated by the publie sur-
veys.

But under the act allowing Valentine, or his representatives, to select,
in lieu of the land described in the decree of the court, an equal quan-
tity of public lands of the United States, in legal subdivisions, whether
surveyed or unsurveyed, a right was given by the location of the serip
issued therefor to select in satisfaction thereof a quantity of unsurveyed
land equal to the amount of such serip, and thus to initiate an inchoate
right to purchase said land in preference to others when it was sur-
veyed and came into market, in the same manner that a settler by the
occupation of a tract of land acquires a preference right to purchase
the same by taking the proper steps after the filing of the township
plats. But it did not deprive Congress of the power to make any other
disposition of the land before it was offered for sale, nor did the United
States by these acts enter into any contract with the settler or locator,
or incur any obligation to any one that the land so occupied or located
should ever be offered for sale. "Frisbie ». Whitney, 9 Wall,, 187; Yose-
mite Valley case, 15 Wall,, 77; Buxton 2. Traver, supra; Frank Burns;
10 L. D., 365.

The filing of this scrip upon unsurveyed land does not segregate the
land covered thereby, nor is it such an appropriation of the tract as
will prevent others from initiating elaims thereto, upon the same prin-
ciple that more than one settlement may be made and more than one
declaratory statement filed for the same tract.

These inchoate rights are all subject to the right of the prior claim-
ant, and, if he fails to perfect his claim after survey within the time
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required by law, it is then subject to the right of the next claimant in
order of priority.

The circular of instructions to the local officers, issued by the Gen-
eral Land Office, June 17, 1874, to carry into effect the provisions of
the act of April 5, 1872, directed that within three months after the
filing of the township plat in the local office, ¢ the party who may have
filed the said serip will be required to appear before you and designate
upon the official plat thespecific subdivisions embraced in the said filing,
whereupon the location thereof will be consummated.” They were
further instructed that, if the applicant failed to appear within the
three months after the filing of the township plats, they should proceed
to adjust the filing themselves.

The circular further directed that:

After apiece of the said scrip shall have been filed upon an unsurveyed tract, you
will in no event allow the party to amend the description or diagram, or to reclaim
the scrip, without express instructions from this office.

While this langnage might indicate that it was the intention of the
Department to hold that after filing, the owner had no longer any con-
trol over the scrip, except to adjust it to the publie survey and thus
perfect bis location, yet no ruling to this effect has been made by the
Department, either in said circular or in any of the decisions that have
come to my knowledge.

If no right is vested by the filing of this serip upon unsurveyed land,
and if the land is not segregated by such filing, but open to settlement
until the location has been consummated, I can see no reason for re-
fusing to allow the owner to abandon a filing upon unsurveyed lands
and to withdraw his serip for the purpose of re-filing it upon other
land. The scrip is the property of the owner, and, if he does not desire
to purchase the land with it, he is not compelled to do so. Why, then,
may he not withdraw it, unless by the act of filing on unsurveyed land
the scrip has become functus officio. I do not see how it could have
such an effect, unless the land was subject to entry at the date of the
filing, or unless some condition was subsequently performed by which
the right under the filing became vested. When the land is subject to
purchase, the location of the scrip is equivalent to a purchase, and has
performed its office, but when the right acquired by a filing is merely
inchoate, he would have the same right to abandon such filing and
withdraw his scrip as a settler would have to abandon a settlement
upon one tract and to make settlement upon another of which he might
perfect entry.

The owner of the scrip can not require that the land shall be sur-
veyed, but he must await the pleasure of the governmeut. When this
would be done no one could tell, and to hold that the serip could be
held in this status for an indefinite period, with no right in the locator
to perfect his claim, but with the right remaining in the government,
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either to dispose of the land to others, or to defer indefinitely the con-
summation of the entry by neglecting to survey the land, is not war-
ranted upon any principle of law, right, or justice.

Your decision is reversed.

TIMBER CULTURE CONTEST-APPLICATION TO ENTER.

HubsoN ¢. FRANCIS.

An application to enter, filed by a second contestant with his affidavit of contest
against a timber culture entry, operates to reserve the land, subject only to the
rights of the first contestant.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 8, 1892.

On January 29, 1879, Moses Votaw made timber-culture entry of the
BE.Z of Sec. 6, Tp. 5 8., R. 27 W., Oberlin land distriet, Kansas.

On June 13, 1885, Martin- L. Campbell brought contest against the
entry,

On April 12, 1888, Mattie Hudson filed contest against the entry,
alleging not only that Votaw had not complied with the law, but that
the contest of Campbell against it was collusive and fraudulent, to pre-
vent it from being atfacked by any other contestant until-a sale of the
relinquishment could be made. Her contest was held subject to that
of Campbell.

Campbell’s contest case in due time reached the Departinent, by
which it was considered, and on July 1, 1889, dismissed.

On that same day, Votaw’s relinquishment was filed, together with
Campbell’s waiver of his preference right; and Jamesy &. Francis was
allowed to make timber-culture entry of the tract.
 On August 28, 1889, Hudson (the second contestant) applied to make
timber-culture entry of the same by virtue of her preference right, but
her application was rejected because of the prior entry of Francis.
Hudson appealed to your office, which ordered a hearing to determine
the rights of the parties. Both parties and their attorneys were present.

The local officers recommended that Francis’ entry be eanceled and
Hudson’s application allowed.

Francis appealed, and you affirmed the judgment of the local officers.
He now appeals to the Department.

The question at issue is as to the validity of Francis’s entry, made
while Hudson’s contest and application to enter were pending.

Counsel for Francis contends that said contest
never became operative, because no notice was ever issued, nor costs paid by her,
consequently she has never brought herself within the spirit and meaning of the

act, and for this reason, as a matter of law, she never had any preference right of
entry.
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It is the ruling of this Department that the pendency of an applica-
fion to enter, filed by a second contestant with his affidavit against a
timber-culture entry, operates to reserve the land, subject only to the
rights of thie first contestant. (Carson ». Finity, 10 L. D., 532.)

Your decision recognizing Hudson’s preference right of entry is
affirined, and the enfry of Francis will be held subject thereto.

RAILROAD LANDS-ACT OF MARCH 3, 1887.
RENO ». COLE.

On publication of notice of intention to purchase under section 5, act of March 3,
1887, an adverse claimant is entitled to special notice of such proceeding.

Acting Secretary Chandler to the Commissioner of the General Land
Office, August 9, 1892,

The N. { of the NW, 1, See. 3, T. 3 8., R. 69 W, Denver, Colorado, is
within the limits of the grant to the Union-Pacific Railway Company,
the right of which attached August 20, 1869.

In Mareh, 1874, the company sold it to William H. Rand, and through
several transferees it finally reached the hands of Lyman H. Cole in
January, 1885, who immediately took possession and has continued so
in possession ever since, and has made improvements amounting to
several thousand doliars. Itis all under cultivation, supplied by water
by irrigating ditches, and is valned at more than a hundred dollars an
acre.

The tract was excepted from the grant to the railroad by the unex-
pired pre-emption filing of one Amos Rand, made in 1865. His claim
was never prosecuted to patent, and the only other claim existing
against that of Cole is the homestead entry of Evan E. Reno, allowed
December 28, 1888, while Cole was so as aforesaid in the possession and

cultivation of the land.
In May, 1889, Cole published notice of his intent to offer proof July

5, in support of his right to purchase under the 5th section of the act
" of March 3, 1887 (24 Stat., 556). On the day named in the notice, he
appeared, with his witnesses, and submitted his proof, neither Reno
nor the company appearing to oppose it.

July 13, eight days after Cole had made proof, Reno filed an atfidavit
with the local officers, setting out his entry of the land in 1888, his
residence there since, and improvements of the value of $250; that he
had no notice of Cole’s application to purchase, and did not know of it
until July 12, or he would have been there to oppose it and assert his own
claim to the land, and that the ¢ statements of said Cole in said proof,
as to affiant’s building his house in the night, and as to the value of
affiant’s improvements and as to other facts which affiant is now un-
able to specify, are not true;” and asked for a rehearing to enable hlm
to appear in his own behalf and defend his entry.
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The then register and receiver sustained his motion, and appointed
September 23, 1889, for him to appear and submit testimony in support
of his claim. Both parties (Reno and Cole) appeared on that day, and
gtipulated that the case be continued until October 26. At that date
they again appeared, when, on motion of counsel for Cole, the hearing
was dismissed by the local officers, they holding that it was error to
continue to continne the cause to allow Reno to submit his proof. They
then, on the proof submitted by Cole, recommended that the entry of
Reno be canceled and the proof of Cole allowed. Reno appealed, and,
by your decision of July 31, 1891, now before me on appeal of Reno,
you held his entry for edncellatlon

The land having been excepted from the grant to the railroad by the
filing of Rand, was unappropriated when Reno made his entry, in 1888,
His entry was properly allowed, subject only to the preference right of
purchase by Oole, npon showing compliance with the terms of the 5th
section of the act of March 3, 1887, supra.

The ¢ircular of this Department of February 13, 1889, in reference
to proceedings to obtain title under this act, prescribes that, “Appli-
cants to purchase under this section (5) will be required to publish *
notice of intention, as directed by instructions, nnder the third and
fourth sections,” which is the same as in pre-emption and homestead
cases (see 8 L., D., bottom of pages 350 and 351).

“When there are adverse claimants under pre-emption filings and one
publishes notice of his intention to make final proof, the adverse
claimant should always be specially cited. (Instructions, 3 L. D., 112.)
This requirement also extends to railroad companies who have made
selection of the land for which proof is offered. (Central Pacific R. R.
0. Geary, 7 L. D., near bottom of page 150).

‘While such notification to an adverse claimant need not be a per-
sonal notice, as required on resident defendants in contest eases, yet it
should be actual notice, either personal or by registered letter (or un-
registered letter, the receipt of which is shown or acknowleged). I
do not think that personally mentioning the other claimants in the
published notice, as in this case, is a sufficient compliance with the
rule requiring them to be specially notified.

Reno in his affidavit shows that he received no actual notice, and
knew nothing about Cole’s submission of proof, until a week after he
had made it. He then appeared and asked to he heard in defense of
his rights. This was at first granted him, and the privilege subse-
quently withdrawn, when he was present, ready to offer his testimony.

It is true, the evidence submitted by Cole seems to give him a clear
title to purchase the land, yet Reno says he can show a different state
of facts, and for fear injustice might possibly be done him by refusing
him a trial, I shall reverse your judgment.

The case is therefore remanded, to allow Reno, upon proper notice
to all parties interested, to show if he can, any good reason why Cole’s
application to purchase should be denied and his entry sustained.
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TIMBER CULTURE ENTRY~COMMUTATION.

ANDREW W, GLENN.

The right to commute a timber culture entry under section 1, act of March 3, 1891,
can only be exercised by a resident of the State or Territory in which the land
is situated.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 10, 1892.

On the 15th of December, 1882, Andrew W. Glenn made timber-cul-
ture entry for the NE. £ of Sec. 11, T. 129 N., R. 62 W., Aberdeen land
district, Dakota Territory.

On the 8th of June, 1891, he made commutation final proof, under
the first section of the act of March 3, 1891 (26 Stat., 1095), before the
clerk of the district court, fourth judicial district, Dickey county, State
of North Dakota, which was within the Fargo land district, wherein
said land in situated. In such eommutation proof he stated that his
post office address was Aberdeen, South Dakota, and that he had re-
sided continuously within the limits of the territory comprised in said
State, ever since the date of making his said entry.

His final proof was forwarded to the local land office at Fargo, and,
on the 13th of June, 1891, Glenn was notified by the register that it was
rejected by that office, “for the reason that it appears from the said
proof that you are not an actual bona fide resident of the State in which
the traet is located, as provided by the act of March 3, 1891.”

From such action by the local officers, he appealed to your office, and,
on the 25th of July, 1891, you rendered a decision in the case, affirming
the decision appealed from. A further appeal brings the case to the
Department, the errors complained of in your decision being specified
as follows:

First. In holding that claimant was not qualified to make proof, under act of March
3, 1891.

’ Second. In holding that because claimant’s residence was not in the same State in
which the said tract is Jocated, he was not entitled to make proof, under the pro-
visions of said act of March 3, 1891,

Residence upon the land for which entry was made has never been
required by any of the acts of Congress, the object of which was to
“encourage the growth of timber on western prairies.” These acts re-
quired the possession of certain qualifications by persons desiring to
make entries, and the performance of certain acts and the securing of
certain results after entry was made, before title to the land could be
obtained. They also provided that no certificate or patent should issue
for any land so entered, until the expiration of eight years from the date
of such entry, and allowed five years further time to fully comply with
the provisions of the law, should such additional time, or any part
thereof, be necessary., ,
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The act of March 3, 1891, which was “an act to repeal timber-culture
laws, and for other purposes,” provided
that any person who has made entry of any public lands of the United States under
the timber-culture laws, and who has for a period of four years in good faith com-
plied with the provisions of said laws and who is an actual bona fide resident of the
State or Territory in which said land is located shall be entitled to malke final proof
thereto, and acquire title to the same, by the payment of one dollar and twenty-five
cents per acre for such tract.

It is under the provision quoted that Glenn seeks to obtain title to
the land in question. His final proof shows that he has for & period of
more than four years in good faith complied with the provisions of the
timber-culture laws, in the matter of cultivation, and the planting of
trees and tree seeds. v

The provision allowing cash commutation in timber-culture entries
was not contained in any act prior to that of 1891, neither was a resi-
dence in the State or Territory, in which the land was loc ated, made a
condition in those acts upon which title could be secured.

In his appeal from the decision of the local officers to your office, the
counsel for Glenn sought relief from the requirements of the act of
1391, as to residence in the State or Territory in which the land is
located, under Section 1978, Revised Statutes, which provides that:

All citizens of the United States shall have the same right in every State and Ter-
ritory, as is enjoyed by white citizens thereof, to inherit, purchase, lease, sell, hold,
and convey real and personal property.

This section was intended to protect citizens of the United States
from discriminating legislation on the part of the several States and
Territories, and has no application to acts of Congress which confer
equal privileges upon all persons similarly situated.

By Glenn’s own showing he has never resided in the State in which
the land in question is located. It is clear, therefore, that he can not
commute his timber-culture entry and purchase the land under the act
of March 3, 1891, and the decision appealed from is accordingly af-
firmed.

PRE-EMPTION ENTRY—ADMINISTRATOR.

DuNcAN ». CLIFTON.

It is the policy of the pre-emption law to allow final proof and entry te be made by
an administrator for the benefit of the heirs of a deceased pre-emptor, but the
administrator, in such case, must show, within a reasonable time after appoint-
ment, that heirs, capable of inheriting, in fact exist.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 10, 1892.

The land involved in this appeal is the S { of SW %, SW 1 SE 1 See.
6, and NW £, NE 1 Sec 7, T. 18, 8., R. 4, Los Angeles California, land
distriet.

1641—vor 15—12
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The record shows that Joseph Aungust filed pre-emption declaratory
statement for said land April 10, 1886. Itis shown that in April, 1887,
he died intestate and that William W. Clifton was appointed adminis-
trator of his estate. On June 29, 1887, William P. Duncan made
homestead entry for the SH. £ SW. %, and SW. 1 of the SE. £, Sec. 6,
and N, 4 of NE. 1, Sec. 7, said township and range.

In pursuance of published notice the adminstrator made final proof
before the county clerk of San Diego county, February 13, 1839, when
Duncan appeared and protested against the acceptance of the same.
The testimony was taken and considering the same the local officers,
June 4, 1889, recommended that the proof offered by Clifton be rejeeted’
and that Duncan’s homestead entry be canceled, for non-compliance
with the law. On June 12, 1889, said Duncan filed his relinquishment
of said land, and on the same day Jesse R. Duncan made homestead
entry of the same.

Clifton appealed from the decision of the register and receiver reject-
ing his final proof, and by letter of May 26 1891 you decided that his
final proof should have been accepted and that he could make the entry
for the benefit of the heirs of August. You also held that the local
officers erred in allowing Jesse R. Duncan’s entry of the land pending
decision on the final proof of Olifton, but concluded that the entry should
not be canceled without allowing the entryman a day in court, and
therefore ordered that:

I shall hold Cliffon’s final proof for aceeptance, and the issuance of final certifi-
cate in the name of the heirs of Joseph August deceased, subject to Jesse R. Dun-
an’s right to show cause within sixty days, why his entry should not be canceled,

and final receipt issued to the said heirs.

Pursuant to said order Jesse R. Duncan filed a motion, and affidavits
in support thereof, June 5, 1891, setting forth reasons why his enfry
should not be canceled, and why final receipt to said heirs should not
issue for said land. You by letter of July 3, 1891, refused to grant a
hearing and in passing upon the matter said:

Duncan knew when he made the entry that Clifton had offered final proof, and he
also knew, or is charged with knowledge, that Clifton, as administrator, had the
right of appeal from your decision adverse to him, and he certainly had no right to
presume that August left no heirs, and that therefore the said D. 8. would be can-
celed. Moreover the probate records show that Clifton alleged that August left
heirs, and the testimony in the case of Wm. P. Duncan against the said administra -

tor also shows that Angust had several times mentioned the existence of relatives
who could inherit under him.

Duncan appealed and assigns as error, substantially that your deci-
sion is against the law and evidence, and that you should have granted
him a hearing to prove that there are no heirs of August.

In the view that I take of this case, I do not consider it necessary to
order a hearing to determine the rights of these parties. It is alleged
that there are no heirs of August to inherit this land, and, from the
testimony taken at the hearing, I conclude that there is some founda-
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tion for this assertion. It is certainly shown that if there were any
they were unknown to both the administrator and the friends of the
deceased. It is true that they heard the deceased say he had brothers
or sisters, somewhere, yet from all the inquiry made by the administrator
he had not been able to find or get any trace of either. More than five
years have now elapsed since the administrator was appointed and it
would seem as if, with any degree of diligence, he should have ascer-
tained their existence.

While it is the policy of the pre-emption law to allow final proof and
entry to be made by the administrator for the benefit of all the heirs of
the deceased entryman, yet I take it that it must be shown by the ad -
ministrator, within a reasonable time after his appointment, that such
heirs exist, capable of inheriting, and that the land may not be kept
from honest settlement an unreasonable length of time to suit the wishes
or caprice of the administrator.

You will, therefore, direct the local officers to order the administrator
to make entry of said land within sixty days from receipt of notice of
this decision in the name of all the heirs of the deceased entryman,
and he shall present to the register and receiver satisfactory evidence
of the existence of any and all legal heirs to the estate of Joseph
August before being permitted to make such entry, giving Duncan
notice of the time when said entry will be made, that he may be pres-
ent and object to the same if he so desires. Inthe meantime the entry
of Jesse R. Duncan will be suspended, and if entry be made as afore-
said by the administrator then the entry of Duncan will be canceled.
If the entry be not made within the time mentioned, then the final
proof made by the administrator shall be rejected and the pre-emption
filing of August canceled, and the homestead entry of Jesse R, Duncan
reinstated as of the date of the original application.

Your judgment is thus modified.

PRE-EMPTION—SETTLEMENT—ACT OF MARCH 3, 1891.

BENTLEY v. BARTLETT.

Settlement on land covered by the existing entry of another confers no right under
the pre-emption law that is protected by the repealing act of March 3, 1891,

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 11, 1892,

I have considered the appeal of Henry T. Bentley from your decision
of April 10, 1891 rejecting his application to file pre-emption declara-
tory statement for the NW. % of Sec. 22 T. 22 N, R. 54 W,, Alliance,
Nebraska land district.

On January 15,1891, he filed an affidavit of contest against the home-
stead entry of one E. J. Bartlett for said land alleging abandonment,
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change of residence for more than one year, failure to settle upon and
cultivate the land according to law, and that the default had not been
cured, Notice was issued on this affidavit fixing March 10, for the
hearing but does not seem to have been served. On March 6, Bentley
presented the relinquishment of Bartlett duly acknowledged under
date of January 8, 1891, and his own application to file pre-emption
declaratory statement for said land alleging settlement January 15,
1891, Bartlett’s entry was thereupon canceled and Bentley’s filing re-
ceived and made of record. When the matter was considered in your
office it was held that Bentley could not initiate a claim as against the
government by his settlement made while the land was covered by an
existing homestead entry and his filing was held for cancellation because
made after the passage of the act of March 3, 1891 (26 Stat., 1095) by
section 4 of which all laws allowing pre-emption of the public lands
were repealed. Said section contains the following provisions:

But all bona-fide claims lawfully initiated before the passage of this act, under
any of said provisions of law so repealed, may be perfected upon due compliance

with the law, in the same manner, upon the same terms and conditions, and subject
to the same limitations, forfeitures, and contests, as if this act had not been passed.

A claim under the pre-emption law was initiated by settlement rather
than by filing in the local office a declaratory statement, so that in this
case the question to be determined is as to whether Bentley’s settlement,
made while the former entry was of record, lawfully initiated a claim
under said law.

In the case of Pool v, Moloughney (11 L. D., 197) there was presented
the question as to the effect to be given a settlement made upon land
reserved for the purposes of a railroad grant, and after saying, that it
had been repeatedly held that settlement upon a tract of land covered
by a homestead entry was sufficient to constitute a legal claim thereto
that would attach the instant it became again a part of the public do-
main, it was said:

Furthermore, the Department has repeatedly held that while no party could secure
any right as against the United States, by virtue of a settlement made upon a tract
withdrawn from entry, still as between two claimants the question of priority of
settlement can properly be considered in determining their rights to the tract in
contest, See Geer v. Farrington (4 L. D., 410); Gudmunson v, Morgan (5 L. D, 147);
Rothwell v. Crockett (9 L. D., 89); Wiley v. Raymond (6 L. D., 246); Tarr v. Burn-
ham (6 L. D., 709.)

This same doctrine was laid down in the case of Etnier ». Zook (11
L. D., 452) and in Orvis ». Birtch et al. (id., 477). It was said in the
latter case that no rights could be acquired, under the pre-emption law,
by settlement upon land reserved from entry and settlement. See also
Smith ». Place (13 L. D., 214) and Hobson v. Holloway ef al. (Id. 432).

In Stone v, Cowles (13 L. D.,192) it was said:

It is true that Stone, not having applied to contest the timber culture entry of
French, must be regarded as a trespasser up to the time of the relinquishment and
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cancellation of such entry. While the entry remained of record, he could establish
no rights by his settlement, residence and improvements as against French, or the
government; but the instant the entry was canceled, his settlement ceased to be a
trespass, and he Dy operation of law became a settler on the public domain. His
settlement must therefore be regarded as of the date of the cancellation of French’s
entry and such right of settlement ‘is superior to that of a homesteader who enters
the land immediately after the said relinquishment.” Wiley ». Raymond (6 L. D.,
246.) .

In this same case on review (14 L. D., 90) it was held:

As against Frencli, so long as his entry remained of record, or as against the United
States, neither Cowles nor Stone could acquire any right by virtue of their settle-
ments upon the land covered by French's entry, yet as hetween the parties who have
thus settled, the settlement first made in point of time is entitled to the highest
consideration. Kruger v. Dumbolton (7 L. D., 212).

If Bentley had on January 15, the date of his settlement, or at any
time prior to the cancellation of Bartlett’s entry March 6, presented to
the local officers an application to make homestead entry for said land
such application could not have been allowed.

Hanscom v. Sines et al, (15 L. D., 27) and authorities cited.

A homestead entry might, however, have been made for any lands
subject to pre-emption and it Bentley could not legally make home-
stead entry for this land because it was not subject thereto he could
not for the same reason lawfully initiate a claim thereto under the pre-
emption law. It isclear that under the authorities cited above Bentley
did not, by his settlement upon which his declaratory statement was
based, acquire any right as against the United Sfates and it neces-
sarily follows that he did not thereby lawfully initiate a claim to said
land under the pre-emption law. There was no change in the status
of said land until after the repeal of the pre-emption law by the act of
March 3, 1891, and hence Bentley had no claim that would come within
the purview of the provision of section four of said law, hereinbefore
quoted.

It is probably true that the former entryman had abandoned said
land and all claims under his entry therefor; he had executed a relin-
quishment thereof, and Bentley had seeured possession of such relin-
quishment and had placed it in the mail "addressed to the local office,
all before the passage of said repealing act. = All these things indicate
good faith on the part of Bentley and a desire and intention to lawfully
appropriate said land; but the fact yet remains that the land was not
subject to such appropriation and did not become so while the pre-
emption law remained in force.

Bentley acquired no rights by his purchase of Bartlett’s relinquish-
ment, the rale being well settled that the purchaser of a relinquishment
can acquire no rights by virtue of his purchase.

Wiley v. Raymond (6 L. D., 246);

Gilmore v. Shriner (9 1. D., 269);

Armstrong v. Miranda (14 L. D., 133).
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Neither the mere execution of the relinquishment nor the delivery
thereof to Bentley restored the land to the public domain or made it
subject to appropriation by settlement, for a relinquishment is inef-
fectual, so far as releasing the land is concerned, until filed in the proper
office.

Wiley ». Raymond supra;

‘Webb v. Loughrey ef al. (3 L. D., 440);

Armstrong ». Miranda supra.

I must conclude from the facts in this case that Bentley had not a
claim to this land that can properly be held to come within the scope
of the saving clause of said repealing act and that, therefore, his pre-
emption declaratory statement should not have been received and
placed of record.

The decision appealed from is affirmed.

HOMESTEAD CONTEST—-DEATH OF ENTRYMAN.
SERL . SULLIVAN’S HEIRS.

A charge of failure to improve and cultivate the land will not lie against the heirs
of a deceased homesteader where the death of the entryman oceurs within less
than six months of the expiration of the statutory period of residence required
of the homesteader,

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 11, 1892,

I bave considered the appeal of Adam A. Serl from your decision of
August 27, 1891, dismissing his contest against the homestead entry
of Jerry Sullivan, deceased, for lots 2, 3, 4, and N. § of SW. } of Sec.
33 T. 41 N,, R. 4 E., Seattle land district, Washington.

On July 24, 1885, Sullivan made homestead entry of said tracts and
on November 5, 1890, Serl filed affidavit of contest against said entry
alleging that the entryman died on or about April 1, 1890, and that his
heirs and devisees had failed to improve and cultivate said land, since
the death of the entryman, for a period of six months.

November 5, 1890, a notice of hearing was issued designating therein
January 15, 1891, as the day for trial at the local office. The contestant
reported his inability to obtain personal service on the heirs of said de-
ceased party, whereupon notice was given by registered letter and by
publication, and the time set for the hearing extended to February 19,
1891,

On the day set for the hearing the plaintiff appeared with his wit-
nesses and submitied testimony, the defendant being in default, and -
then the case was continued to February 23, following, when the
plaintiff submitted further testimony, and the case was closed, the
defendant still failing to appear.
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The local officers decided in favor of the plaintiff and recommended
the cancellation of the entry. The usual notice of such action was sent
to the last postoffice address of the deceased entryman addressed to the
heirs of Jerry Sullivan, but was returned unclaimed.

July 21, 1891, before any stepsin the matter had been taken by you,
the heirs of Sullivan, who in the meantime had become cognizant of the
facts in the case, ﬁled a motion for the dismissal of the eontest or that
a re-hearing be allowed.

Under date of August 27, 1891, you dismissed the contest, whereupon
the plaintiff appealed.

The facts in this case as brought out are as follows: The entry was
made July 24, 1885, and the entryman was found dead in his home on
the land May 24, 1890. Those who viewed the body when found, judg-
ing from appearances, were of the opinion that he had been dead about
a month, or that he died about A pril 24,1890, making a period of about
four years and nine months from date of entry to the date of decease,
or within about three months of the full period of five years that the
settler is required to comply with the requirements of the homestead law

The plaintiff charges no default of any kind against the entryman,
and there is no apparent reason to doubt that he fully complied with
the law from date of entry in 1885 to date of decease in 1890, and as a
matter of fact the evidence submitted by the contestant shows that
the deceased was living on his claim, and died there leaving crops of
timothy and potatoes growing on the land.

Section 2297 Revised Statutes provides: that if at any time after &
homestead entry has been properly initiated and the expiration of five
years thereafter, it is satisfactorily proved that the entryman had
changed his residence therefrom or abandoned the land, then his entry
shall be forfeited and the land revert to the government. Furthermore
section 2291 Revised Statutes provides that if a settler dies before the
end of the five years specified in the homestead law, the widow, or if
there is none, the heirs may continue the settlement or cultivation and
obtain title on making the necessary proof.

In the case at bar a contest could not lie against the heirs of the de-
ceased settler from the fact that the death of said settler occurred only
three months before the end of the five years specified in the homestead
law and therefore an abandonment on the part of the heirs for a period
of six months as provided for by said section 2297 could not possibly be
made, and therefore it naturally follows that for the period after the de-
cease of said settler, it being less than six months, the heirs were not re-
quired toreside upon or to cultivate the land, but may, if they so de-
sire, submit final proof under section 2291 (supra.) I am of the opinion
that the contest should not have been allowed and should now be dis-
missed; your decision is therefore affirmed.
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. b
Y ;z,::) i DLOCAL OFFICE—SECOND TIMBER CULTURE CONTEST.
%’.\‘ HEILMAN ». SYVERSON.
7

The report of local officers as to their official acts should be received as correet
and true, and of full force, in the absence of any charge or evidence to the con-
trary.

An application to enter, filed by asecond contestant againsta timber culture entry,
teserves the land covered thereby on the cancellation of such entry, subject only
to the preferred right of the first contestant if exercised within the statutory
period.

First Assistant Secretary Chandler to the Commissioner of the Generay
Land Office, August 11, 1892.

I have considered the appeal of George Heilman from your decision
of June 16, 1891, rejecting his application to make timber culture entry
for the NE. 1 of Sec. 7, T. 124, R. 73 W., Aberdeen, South Dakota.

The facts in this case areas follows: On May 18, 1888, Syver Syver-
son filed a contest against the timber culture entry of M. C. Johnson
for said tract.

On March 24, 1890, George Heilman filed a contest against said en-
try of Johnson, which was held subject to the prior contest of Syver-
son. On July 2, 1890, you canceled Johnson’s entry as the result of
Syverson’s contest,

The local officers report that on July 10, 1890, J. M. Paul, the at-
torney for Syverson, received & notice from them nofifying him of the
cancellation of Johnson’s entry and of Syverson’s preference right of
entry. Syverson failed to make entry within the thirty days allowed
as a preference right, but did make homestead entry for the tract
September 9, 1890, On September 16, 1890, Heilman, the second con-
testant, made application to enter the land under the timber culture
law. This application was rejected by the local officers by reason of
the prior entry of Syverson. On appeal, you sustained the entry of
Syverson on two grounds: First, that there was no evidence that he
had been notified of the cancellation of Johnson’s entry, and of his
preference right to enter the land; and Second, that at the time Syver-
son filed his contest against the entry of Johnson he filed an applica-
tion to enter the land and that this application had not been formally
acted upon at the date of his homestead entry, September 9, 1890,

The contention of Heilman is that when he filed the affidavit of con-
test against the entry of Johnson, he filed an application to make en-
try of the land under the timber-culture law, that when the thirty days
allowed Syverson to enter expired, that his (Heilman’s) application
took effect upon the land, and lis right attached that day, viz., August
10, 1890, which was thirty days after the notice was given to Syverson
and which was prior to the date of Syverson’s homestead entry for the
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tract. In holding that Syverson was not in default in making his en-
try within the time allowed by law, you say:

As before stated, I hold that Syverson filed an application to enter, with his con-
test affidavit; that application reserved the land to him, until it was finally acted
on and although it is treated as abandoned unless the applicant perfects it within
thirty days after receiving notice, still, as it is not shown that he was so notified,
you not having transmitted evidence of any notice to him, and having, according
to your report, only notified him of the cancellation, and of his preference right, I
am compelled to hold that the time allowed him by the regulations in which to per-
fect his entry never commenced to run.

The fact, however, is, that the local officers officially report that the
recognized attorney for Syverson was notified by them of the fact of
the cancellation of Johnson’s entry and of Syverson’s preference right.
This statement is not denied in any way, it is nowhere alleged that such
notice was not received, hence your finding seems to be simply a judg-
ment that the official report of the local officers can not be accepted
as correct or true. The correctness of such a doctrine can not be ad-
mitted.

The report of the loeal officers, as to their official acts, should be re-
ceived as correct and true and of full force in the absence of any charge
or evidence to the contrary.

It must, therefore, be held that Syverson did not make his entry
within the thirty days allowed him for that purpose.

You also found that Syverson filed an application to enter the land
at the time he filed his contest against the prior entry on the land. No-
application is found with the papers, no assertion is made that he did
file such an application, but you base your finding upon the fact that
among the contest papers is found a non-mineral affidavit bearing even
date with the contest affidavit, and the presence of pin-holes in said affi-
davit indicates that it had been attached to other papers which have
been removed from the record, and as it is not likely that Syverson
would file a non-mineral affidavit, without at the same time, filing an
application to enter, you find that he did file such an application.

In the absence, during all this time, of the assertion by Syverson or-
his attorney that such an applieation was filed your finding to that
effect is based upon a rather weak foundation. In opposition to your-
theory, I find from the record that when Syverson made his homestead
entry for the tract in question under the provisions of the act of March
2, 1889, he made affidavit that on June 25, 1885, he made homestead
entry for a certain tract of land which he relinquished May 19, 1887, as.
it was notthe land he wanted to file on, and was so stony that he did not
want it, hence at the time he filed his contest he was not qualified toe
make application to enter the land as a homestead and on May 14,
1888, four days prior to filing his contest he entered another tract under
the timber-culture law, hence he was not qualified to make application
to enter the tract in question under that law. In view of these facts.
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and in the absence of any assertion that he did file an application to
-enter, I think your finding was erroneous, and his homestead entry can
not be sustained on that ground.

Syverson having failed to make entry within the time allowed by
law, his right as a contestant was forfeited, and the land became sub-
Jject to the pending application of Heilman. Xiser ». Keech (7 L. D,
2b); Carson ». Finity (10 L. D., 532); Hudson ». Francis (15 L. D., 173).

Your decision must, therefore, be reversed; the entry of Syverson
canceled, and that of Heilman allowed.

SOLDIERS ADDITIONAL HOMESTEAD—-CONFIRMATION.

Doctor F. CUSHMAN.

A goldier’s additional entry, transferred o a bona fide puachaser prior to March 1,
1888, is confirmed by section 7, act of March 3, 1891, even though the alleged
military service of the entryman is not verified by the records of the War De-
partment.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 13, 1892,

On March 30, 1878, Doctor Fuller Cushman made a homestead entry
at Benson, Minnesota for the SW of Sec. 6, T. 117 N,, R. 39 W, con-
taining 152.86 acres. He received a patent for the tract on March 30,
1880,

On August 30, 1879, you certified that Cushman was entitled to an
additional homestead entry of not exceeding 7.14 acres, as provided in
section 2306 Revised Statutes.

On November 18, 1831 he made soldiers’ additional homestead entry
No. 9349 upon which he received final certificate No. 874, Said entry
is made for lot 7, Sec. 32, T. 136 N,, R, 48 W, Fargo, North Dakota.
The right to this additional entry is based on service in Co. “G7” 51st
Ils. Vols.

On May 9, 1891, you directed the local land officers to inform the
party in interest that it would be necessary for him to furnish the data
by which the entryman’s military service could be verified, stating that
in answer to repeated calls the Adjutant General U. S. A, reports:
“The name of Doctor F, Cashman or Cushman has not been found in
rolls of Co. “ G 51st Ills. Vols.”

You held that should the entryman notf furnish the data called for
within sixty days from notice, his entry would be canceled. He has
appealed from your judgment to this Department, alleging substan-
tially that the entry is confirmed by the seventh section of the act of
March 3, 1891 (26 Stat., 1095).

It is shown by the affidavit of the attorney of Cushman that he acted
a8 attorney in fact for Cushman, to sell and convey the land in ques-
tion, and that he believes said conveyance was made sometime in the
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year 1884, and to one Erick Johnson; that heis informed by the regis-
ter of deeds, under date of June 2, 1891, that said Erick Johnson deeded
said property to Charles Julen (or Julin) on March 20, 1891.

The record shows that the entry in question was made in 1881, and
the final certificate issued. The tract was sold after final entry and
before March 1, 1888, to one Erick Johnson. No adverse claim exists
which originated prior to the final entry, and no fraud has been found
on the part of the purchaser. It follows that the entry is confirmed by
the seventh section of the act of March 3, 1891 (26 Stat., 1095), pro-
vided, always, that the sale to Johnson was for a valuable considera-
tion and he was a bone fide purchaser. Your judgment denying confir-
mation is reversed. Jesse W. Finch (14 L. D., 573).

You will issue a patent on the entry in question as soon as the pres-
ent holder of the land shall furnish evidence that Johnson paid a valu-
able consideration for the tract, and, in short, furnish all the evidence
required by the circular of instructions to Chiefs of Divisions, (12 L. D.,
450).

Cox v». NEWBURY.

Motion for the review of departmental decision of April 5,1892,14 L.
D., 352, denied by Acting Secretary Chandler August 15, 1892.

PRACTICE—-APPEAL—-AMENDED RULE 81.

SANDERS 2. NORTHERN PAcrrFic R. R. Co.

The General Land Office should not deny the right of appeal until an attempt is
made to exercise such right.

The failure of a party to appeal from the decision of the local office upon a question
of fact, as arule deprives such party of the right to appeal to the Department in
the event that the action of the local office is approved by the Commissioner;
but wh ere such action is disapproved, said party is entitled to be heard on ap-
peal in ca se of subsequent adverse action in the General Land Office.

Acting Secretary Chandler to the Commissioner of the General Land
Office, August 16, 1892.

I have considered the petition for certiorari, filed by the Northern
Pacific Railroad Company, in the case of Junius G. Sanders against said
company, involving the NW. £, See. 21, T, 10 N, R.3 W,, Helena land
distriet, Montana.

This land is within the primary, or granted, limits of the grant for
the Northern Pacific Railroad Company, as shown by the map of defi-
nite location filed July 6,1882, and was also included within the limits of
the withdrawal upon the map of general route filed February 21, 1872.

This township was surveyed in 1868, the tract in question being re-
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turned as “agricaltural lands,” and is in close proximity to the city of
Helena.

The records show no claim to this land, until on August 12, 1880,
George P. Reeves et al, made mineral application, No. 803, for a patent
to said tract as a placer mining claim, the same being based upon a
location made by the applicants, March 15, 1880.

The company protested against said applieation, upon which a hear-
ing was directed to determine the character of the land, but the case
never went to trial.

On May 11, 1888, Sanders applied to make homestead entry of the
land, and his application not being received, he filed a protest, alleg -
ing the non-mineral character of the land, and that the pendency of
the mineral application at the date of the definitelocation of the North-
ern Pacific Railroad served to defeat the grant for that company.
Upon this protest the local officers ordered a hearing, eiting the min -
eral applicants and the company to appear.

After a continuance, all parties appeared, and the hearing was pro-
ceeded with. Upon the testimony adduced, the local officers held the
land to be agricultural in character and subject to Sanders’ application,
they having considered the pendency of the mineral application atthe
date of the definite location of the road as sufficient to defeat the grant.

From this decision the company filed notice of appeal, but the same
was not served as required by the rules of practice, and did not con-
tain a specification of errors.

The mineral claimants also appealed, but out of time.

Your decision of November 6, 1890, therefore, reviewed the case
under rule 48 of practice, and reversed the decision of the local officers,
holding that the pendency of the mineral application at the date of the
definite location of the road did not serve to defeat the grant.

Upon a motion for review filed by Sanders, you, under date of April
19, 1892, reversed your decision of November 6, 1890, and sustained
the decision of the local office, holding the tract to be excepted from
the grart, and therein held, under amended rule 81 of practice, that
the company “will have uo right of appeal from this decision, but
action in the case will be suspended for twenty days under rule 85,” ete.

On May 4, 1892, the company filed its appgdl from your decision of
April 19, 1892, and in the letter of transmittal urged that your denial
of their right of appeal was due to an error of fact.

May 13, 1892, you returned the appeal, the company next day filing
the petition for certiorari now under consideration.

A motion is made on behalf of Sanders to dismiss the petition of
certiorari, upon the ground that it is filed out of time. This motion
must be denied, for the reason that so much of the Commissioner’s de-
cision of April 19, 1892, as held against the right of appeal in the com- -
pany, was pramature, becanss made bafore the company had offered to
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file an appeal. Atlantic and Pacific Railroad Company ». Pate, 4
L.D., 52.

The appeal was filed May 4, 1892, with a letter calling attention to
what was claimed to be an error of fact. Said appeal was returned
May 13, 1892, and, as before stated, the petition under consideration
was filed next day.

I must therefore hold that the company is properly before the De-
partment on the petition, which will be considered on its merits.

The sole ground for the denial of the right of appeal in the company
is that it failed to take a perfect appeal from the decision of the local
officers. It did appeal, however, but the same was defective.

‘While under rule of practice 81, as amended, a failure to appealfrom
the decision of the local officers upon a question of fact will, as a gen-
eral rule, deprive the party of the right of appeal to this Department
where, upon consideration of the case, your office affirms the decision
of the local officers, yet I am of the opinion that said rule does not af-
fect a case of this nature.

In the first place, admitting the company to have been in defaunlt in
not filing a proper appeal from the local office, yet under the rules of
practice it became your duty to consider the case, even though no ap-
peal had been taken, and in your first decision you reversed the action
of the local officers, not upon a question of fact, but an application of
the law to the given facts, and by that decision, which was in favor of
the company, it was placed in proper standing in the case and must be
held to be euntitled to thereafter defend its case from any subsequent
action.

It is true that, upon a motion, youreversed your former decision, but
having brought the company into court by your first decision, which
must be the legal effect of your judgment in its favor, it can not there-
after be deprived of its rights to prosecuteits case to a higher tribunal,
providing it complies ‘with the rules.

There are other reasons why the company should be entitled to the
right of appeal in this case, but having already decided that the
right of appeal exists in the company, a further discussion of the mat-
ter is unnecessary.

The petition is therefore granted, and the papers accompanying
your letter of May 20, 1892, are herewith returned, with directions to
advise the company of its right of appeal.
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PRACTICE—REVIEW—APPEAL—~CERTIORARI.

CRAWFORD ET AL. . DICKINSON ET AL.

The promulgation of a departmental decision is not subject to review by the Com~
missioner, nor will an appeal lie from such action.

Acting Secretary Chandler to the Commissioner of the General Land
Office, August 17, 1892.

By your letter of May 10, 1892 you transmitted the application of
George B. Crawford et al. for certiorari in the case of George B. Craw-
ford et al., ». John T. Dickinson ¢t al., involving the W. % of See. 35, T.
10 M., R. 7 E., Salt Lake land distriet, Utah.

On the 21st day of May, 1892, an answer to said application was filed
here, and upon an inspection of the papers the Department on the 8th
day of July found that, in order to pass upon the questions involved, it
would be desirable to examine the original papers and record in the
case, and thereupon directed them to be sent up, which you did by let-
ter of July 25, 1892. It appears fromn an examination of the application
and the papers in the case, that on September 18,1883, Dickinson made
desert land entry for the W. % of said section 35; and on May 2, 1884,
made final proof, and received a final certificate therefor; that on May
b, 1884, he sold and transferred his interest in said land to William
Crawford; and on May 30, 1885, Harry Booth and Edwin 8. Crocker
purchased it from Crawford.

On June 7, 1890, you canceled Dickinson’s entry, and on November
29, 1890, Booth and Crocker, as transferees, applied to have said entry
reinstated.

After Dickinson’s entry was canceled, and on the 22nd day of July,
1890, Crawford made homestead entry for a part of the land embraced
in said entry, and on August 1, 1890, Smock make homestead entry for
the remainder of said land.

On December 12, 1890, you directed the local officers to notify Craw-
ford and Smock to show cause, within sixty days, why their entries
should not be canceled, with a view to the reinstatement of said desert
land entry.

The homestead entryman filed eertain affidavits, in response to your
direction to show cause, which were considered by you, on April 7
1891, in connection with the application of Booth and Crocker for the
reinstatement of the Dieckinson entry, and thereupon you held said
homestead entries for cancellation, and also held that ¢ it would seem
that the canceled entry (of Dickinson) should be, as the petitioner
prays, reinstated.” From your decision all of the parties, filed what
purported to be appeals, but as no notice was served on either party by
the other in taking said appeals, they were all dismissed by the Depart-
ment on the 20th day of November, 1891, and the record was returned
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to you for appropriate action. Crawford et al., v. Dickinson et al., 13
L. D., 574, .

After the record was returned to you, and on the 19th day of Decem-
ber, 1891, you promulgated the departmental decision of November
20th, and at the same time canceled the homestead entries of Crawford
and Smock, and reinstated the entry of Dickinson. You alse directed
the register and receiver to ¢ advise all parties in interest of this action,
allow thirty days within which to file motion for review of said decision,
and at the proper time report the action taken.”

On the 6th day of February, 1892, the local officers transmitted to
you a motion by the hoinestead entrymen ¢ for review of decision of
Hon. Commissioner of the General Land Office, under ¢ G’ December 19,
1891, to cancel homestead entries 8816 and 8823.” which motion you,_ dis-
missed on the 21st day of March, 1892, for the reason that said motion
was not for the review of the departmental decision of November 20,
1891, but for the review of the action of your office of December 19,
1891, and
The only action taken by this office in the letter which was not determined by the
Acting Secretary’s was the reinstatement of Dickinson’s desert land entry, a matter

solely between the government and parties claiming under said entry, and one in
which neither Crawford nor Smock appear to have any interest.

This action of yours the homestead entrymen seek to have reviewed
under rules 83 and 84 of the Rules of Practice.

Your decision of April 7,1891, holding for cancellation the homestead
entries of Crawford and Smock, became final by reason of the failure of
said parties to perfect their appeals therefrom within the time, and in
the manner, provided by the Rules of Practice. Thelegal effect, of the
departmental decision in dismissing said appeals, was to make the de-
eision appealed from final and binding upon all parties concerned, so
long as the judgment dismissing the appeals remains in force. No mo-
tion for review, or rehearing of that judgment having been made, with-
in the time prescribed by the Rules of Practice, it has become final, and
conclusive upon all parties to it. The right of the parties to be heard
on their appeals was lost by their laches in failing to serve notices of
their appeals as provided by the Rules of Practice.

The writ of certiorari will not be granted when the right to be heard
on appeal is lost through the laches of the applicant. Frary ». Frary
et al. (13 L. D., 478); Nichols ». Gillette (12 1. D., 388).

. Your decision of March 21, 1892 dismissing the motion for review of
your letter of December 19, 1891, was correct, for the reason that in so
far as Crawford and Smock are concerned, said letter simply promul-
gated the departmental decision of November 20, 1891, dismissing their
appeals, and as such was not in any manner the subject of review by
you. Nor will an appeal to the Department lie, from the promulgation
by you, of a departmental decision. A careful examination of the rec-
ord fails to show that any injustice has been done to the applicants.

The applieation for certiorari is therefore denied.
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RIGHT OF WAY—-STATION GROUNDS—UNSURVEYED LAND
SPOKANE FALLS AND NOoRTHERN Ry. Co.

The approval of a right of way map over unsurveyed land confers no franchise, and
under the regulations of March 21, 1892, a plat of station grounds, on unsurveyed
land, will not be approved, although a map showing the line of road over such
land may have been approved in accordance with former practice.

Acting Secretary Chandler to the Commissioner of the General Land Office,
August 17, 1892.

I have at hand your letter of the 16th instant submitting a plat filed
by the Spokane Falls and Northern Railway Company, for the purpose
of securing the benefits of the right of way act of March 3, 1875, and
govering a tract of unsurveyed land in Washington selected for station
purposes.

You set forth the fact that on March 21, last, 14 L. D., 336, the
Deparoment directed in a letter to your office, that maps over unsur-
veyed lands should not be submitted for approval as the right of way
railroad act does not provide for the filing and approval of maps over
tands of that character. You state further that a map filed by the
company and covering the section of road over unsurveyed lands for
which this selection is made, was approved by the Department on
‘October 28, 1890, and submit the question as to whether or not this
plat should be approved, in face of the above determination of the De-
partment, because of the approval of the map before March 21, 1892,

The precise point on which you desire a ruling is stated to be that
as the franchise for right of way had previously been granted it is desired to know
whether this franchise would not also secure the approval of the selection by the
company for station grounds.

In reply I have to state that on February 12, 1883, in departmental
letter to the then Commissioner of the General Land Office, 1 L. D., 397,
it was decided that
any regulation of this Department requiring or providing for the filing of maps
over the unsurveyed lands must be held to operate for purposes of information
merely, and such filing and approval cannot take the place of nor supersede the ap-
proval required by the express language of the law.

This ruling under the right of way act of Maxrch 3, 1875, has always
been maintained, and because the approval of such maps secured no
rights to the companies filing them, nor served any useful purpose in
the administration of the act, the practlce was discontinued by direc-
tion in the letter referred to.

The Spokane Falls and Northern Railway Company has not as stated
by you, secured any franchise by the approval of its map over unsur-
veyed lands on October 28, 1890, and this station plat, like the map
referred to, could in any event be filed for purposes of information only.
Hence as the filing of the plat occurred subsequent to the direction
covered by the letter of March 21, 1892, it cannot be approved.
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RAILROAD LANDS—~ACT OF JANUARY 13, 1881.
CorrocK v. TITSWORTH.

One who settles on railroad land with the permission of the company, and with the
intention of acquiring title therefrom, may purchase such land from the govern-
ment, under the act of January 13, 1881, on failure of the company’s title, pro-
viding the application is made within three months after the restoration of the
land, and the appiieant eannot secure title thereto under the pre-emption, home-
stead or timber culture laws.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 18, 1892.

I have considered the case of Robert Coppock ». George W. Tits-
worth on appeal by the former from your decision of February 2, 1891
dismissing his contest against the homestead entry of the latter for the
E. § NW. % and W. § NE. £ of Sec. 23, T. 4 N,, R. 34 E., La Grande,
Oregon land district. ‘

This land was withdrawn in favor of the Northern Pacific Railway
Company on October 20, 1870, under the provisions of the act of Con-
gress of July 2, 1864 (13 Stat., 365).

It appears that one Johnson had attempted in 1878 to purchase it of
the railroad company, but a letter from the assistant land cominissioner
of the company informs him that it “conflicts with S.T. Wormley.”
In 1881, however, Johnson appears to have settléd on the land and made
some improvements; these hesold to one Miller who made a homestead
entry for the land and in October, 1884 sold all his interest in the land
to Coppock, the contestant, and made a quit claim deed therefor. Cop-
pock went upon the land, made his home thereon and made some addi-
tional improvements. Miller having gone away Titsworth contested his
entry on the ground of abandonment; the entry was canceled in 1886,
and Titsworth made a homestead entry for the land.

This entry Coppock contests upon the ground that it was fraudulent
in its inception. Heaverred in his affidavit of contest that he was the
owner of the improvements on the land worth $2000; that he had re-
sided there about two years; that the improvementshad been made since
August 13, 1870, the date of withdrawal under the railroad grant; that
Titsworth’s entry was based upon the claim made by Miller that at the
date of withdrawal the land was settled upon by a qualified entryman;
and he says this claim was false. A hearing was ordered upon this
affidavit and the local officers recommended the cancellation of Tits-
worth’s entry, from which he appealed, and you reversed said decision
and dismissed the contest, of Coppock, as aforesaid, from which judg-
ment he appealed.

On the day that Coppock filed his affidavit of contest he filed an ap-
plication to purchase and another affidavit alleging that he and his
grantor had improved said land with a view to purchasing it of the

1641—vorL 15—-13
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railroad company when it should come into market, or if the company’s
title should fail then he expected to purchase under the act of January
13, 1881 (21 Stat., 313); that he had exhausted his right of pre-emption
or to make homestead or timber culture entry. '

On the trial of the case there was introduced in evidence a circular
letter of the Northern Pacific Railroad Company of date 1871, which in
substance, was a proposition to the public to make settlement on its
land, It stated substantially that the company only obtains title as
successive twenty five mile sections of the road are completed; that
the odd numbered sections being withdrawn from sale, persons could
settle upon them and make improvements, and that when they were
brought into market such settler should have a preference right of
purchase at prices for like lands in the vieinity, to be appraised regard-
less of the improvements. The company required such settler to give
notice to its land commissioner, and to agree to buy the land when the
same should be open fo sale, &c.

There is" no evidence that Coppock gave the notice or entered into
any agreement with the company. On September 29, 1890 (26 Stat.,
496) the forfeiture act tock effect, and this tract with other lands be-
came a part of the public domain.

‘When Titsworth’s entry was made the land was withdrawn from en-
try or settlement as government land.

Coppock claims that having exhausted his right to acquire govern-
ment land by entry he made his settlement to procure title by purchasge
of the company, or to purchase of the government under the act of Jan-
uary 13, 1881, supra.

The act mentioned provides that the settler must have made valua-
ble improvements on theland; and that he must have settled ¢ with the
permission or license of the railroad company;” his settlement must
have been with the expectation of purchasing of the company, and his
application to purchase of the goverment under said act must be made
not later than three months after restoration of the land to the public
domain. The applicant must also show that he cannot acquire title
under the pre-emption, homestead, or timber-culture law. See Benja-
min H. Eaton (8 L. D., 344).

In the case at bar the applicant made his application to purchase be-
fore the forfeiture act was passed, to wit: November 20, 1886, and it
was pending when the forfeiture took effect.

The company being out of the case the rights of Titsworth only are
to be considered as against Coppock’s claim. It is quite clear that this
land was not excepted from the withdrawal byany settlement. Johnson
who, it appears, was first to settle upon the land knew of the company’s
rights and applied to purchase. Miller was called upon when he ap-
plied to make homestead entry, for proof that the tract had been occu-
pied by a settler, at the time the grant took effect. He says in his
testimony that he found upon inquiry that he could not prove it and he

/
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did not try but simply resided there until he could sell his improve-
ments. He afterwardsheard that his attorneys in some way had secured
the entry. They wanted $150. He never paid it and never saw the
bomestead papers.

The homestead entry was improperly allowed. Coppock says he did
not claim any title through the purchase of Miller but he bought the
improvements to get him off the land. He (Coppock) knew he could
not acquire title under the land laws as he had exhausted his rights.

Your decision is therefore reversed, Titsworth’s entry canceled, and
Coppock will be allowed to purchase if he still desires to do so.

PRACTICE—REVIEW-—RULE 72.
GROTHJAN v. JOHNSON.

Rule 72 of practice is not applicable to proceedings before the Department, but is
limited to cases in the General Land Office.

Acting RSecretary Chandler to the Commissioner of the General Land
Office, August 19, 1892.

I have before me a motion, filed by the attorneys for Louise C. Groth-
Jjan, for review of the departmental decision dated March 31st, 1892,
in the case of said Grothjan v. Joseph L. Johnson, involving the SW.
% of Sec. 14, 1. 9 8., R. 5 W., Boise City, Idaho.

The motion contains two grounds upon which the Department is
asked to reconsider and reverse its decision above referred to. The
first ground of the motion specifies several alleged errors, all of which
relate to the facts as found by the Department in its decision. At the
request of counsel representing the motion, their argument filed in the
case upon the merits, after the decision was rendered, has been care-
fully examined in connection with the motion under consideration.

The first ground of the motion does not present anything new in the
way of law or fact and is not sufficient to warrant a review of the de-
cision complained of. Pike v. Atkinson (12 L. D., 226); Ary v. Iddings
{13 L. D,, 506); Stone ». Cowles (14 L. D., 90).

The second ground of the motion asks that a rehearing be ordered
under the discretionary power reserved by Rule 72, Rules of Practice.
In supportof this ground, several affidavits are filed going to the merits
of the case. They are not filed as newly discovered evidence, but some
of them are claimed to be such. It is claimed that there has been a
mis-trial, or at least that Grothjan has been the victim of ““an ignorant
and incompetent attorney if not worse.”

Rule 72 of the Rules of Practice provides that:

‘When a contest has been closed before the local land officers and their report for-
warded to the General Land Office, no additional evidence will be admitted in the
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case, unless offered under stipulation of the parties to the record, except where
such evidence is presented as the basis of a motion for a new trial or in support of a
mineral applieation or protest; hut this rule will not prevent the Commissioner, in
the exercise of his discretion, from ordering further investigation when necessary.

From the language used it is quite evident that this rule does not
apply to proceedings before this Department but is confined to the
Commissioner of the General Land Office. See Witter v. Ostroski (11
L. D., 260); Conn v, Carrigan (11 L. D., 553); Gibson ». Van Gilder (9
L. D., 626). h :

The affidavits filed in support of this ground of the motion do not
show any newly discovered evidence, nor is any error in the trial of
the case, by which the complainant is deprived of any substantial right
made to appear, therefore no sufficient reason is shown for a rehearing,
Forbes v. Cole (13 L. D., 726).

The motion is therefore denied.

PRACTICE-—REVIEW—MINERAL LAND.
JOHNS 9. MARSH ET AL,

Congurring decisions of the local office, General Land Office, and the Department,
will not be disturbed on motion for review, on the ground that the decision is
not supported by the evidence, where the testimony is of such character that
reasonable minds might differ as to the conclusion that should be drawn there-
from; and this rule is not limited to cases where the testimony is submitted be-
fore the local officers.

The mineral character of land is established by proof of the existence of mineral in
paying quantities, and actual mining operations are not requisite to such con-
clusion.

On proof of the mineral character of a tract and allowance of mineral entry there-
for, the burden of proof is upon one who asserts the non-mineral character of
the land, even though it was originally returned as agricultural. )

Acting Secretary Chandler to the Commissioner of the General Land
Office, August 20, 1892.

The attorneys for Enoch Johns have filed a motion asking for a re-
view of departmental decision of October 19, 1891, in the case of said
Johns ». George F. Marsh et al. involving the NE, £ of Sec. 19, T. 3N,,
R. 7 W., Helena, Montana, land district.

This land is within the limits of the grant to the Northern Pacifie
Railroad Company with which company Johns entered into a contract
to purchase said tract in pursuance of whieh a deed was executed No-
vember 8, 1886, purporting to convey it to him. On June 18, 1885,
George IF. Marsh and Henry Cannon were permitted to make mineral
entry for said land. In April, 1887, Johns filed a protest against said
entry, alleging that the land is non-mineral in character. A hearing
was had; as a result of which the local officers found in favor of the
mineral claimants., Upon appeal to your office that decision was re-
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versed, but upon motion for review a different conclusion was reached
and the decision of the local officers was concurred in and affirmed.
It is the decision of this Department affirming your later decision that
is brought in question by the motion now under consideration.

The alleged errors in said decision upon which it is sought to have it
revoked, are formulated in the motion for review as follows:

There is no conflict in the evidence in the case, but there is no evidence af allin the
record which proves the mineral character of the land in controversy as required by
law and departmental construction.

(2) There is no conflict of evidence as to the character of the land, for the reason
that, all the evidence of mineral claimants, if there was none for the contestant, ut-
terly fails to prove ite mineral character.

(3) Your conclusion that ¢ because of conflict of evidence as to the presence of
minerals on the claim, the concurring decisions of the local office and the Commis-
sioner should, under the repeated and established rulings be accepted by the Depart-
ment,’ is for these reasons erroneous,.

(4) Baid ‘repeated and established rulings’ referred to are not applicable to this
case, for the additional reason, that the grounds of such rulings are the same as they
are in the courts, viz., that the jury heard the evidence of the witnesses, saw them
face to face, witnessed their manner of testifying, knew their reputations for truth,
ete., and after a verdict by such tribunal on the evidence, and the overruling of a
motion for a new trial, by the trial jndge who also saw the witnesses and heard the
evidence, an appellate court would not disturb the finding of facts, if there was any
evidence to support the finding. Whereas, in this case, the evidence was taken be-
fore a commissioner nearly a hundred miles from the local office, and not before
them, and they passed upon the written evidence just as it is presented to you. The
Commissioner of course did the same. :

(5) Said rulings are not applicable for the additional reason that the first decision
of the Commissioner in the case was against the mineral claimants, and the concur-
ring decision referred to was based upon an erroneous theory of the law as o the
presumptions arising from the return of the Deputy U. 8. Surveyor.

(6) They are not applicable because there is no evidence whatever in the record
which even tends to prove the mineral character of the land, as that fact isrequired
by law and the Department to be shown,

The first three assignments of error which are to the same effect al-
though slightly different in wording, will be considered and disposed
of together. In the argument made in support of this motion it is con-
tended that taking the evidence submitted by the entrymen it does not
show this land to be mineral within the rules laid down by the supreme
court and by this Department.

As showing the rule laid down by the supreme court, the case of
Davis ». Weibbold (139 U. 8., 507), is cited and the following is quoted
therefrom: '

Rulings to the same effect upon applications for mineral patents are found in deei-
sions of the department for many years. They are that such applications should
not be granted unless the existence of mineral in such quantities as would justify
expenditure in the effort to obtain it is established as a presemt fact. If mineral
patents will not be issued unless the mineral exist in sufficient quantity to render
the land more valuable for mining than for other purposes, which can only be known
by development or exploration, it should follow that the land may be patented for
other purposes if that fact does not appear.
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See to this purport the following decisions of the Interior Department: Magalia
Gold Mining Co. v. Ferguson, 6 Land Dec., 218; Nicholas Abercrombie, 6 Id., 393;
John Downs, 7 Id., 71; Cutting ». Reininghaus, 7 Id., 265; Creswell Mining Co. ».
Johnson, 8 1d., 440; Thomas J. Laney, 9 Id., 83.

The supreme court here states the rule that has obtained in tlis De
partment and approves it as the correct rule. A quotation is also given
in the argument filed here from the case of Savage v. Boynton (12 L,
D., 612), as giving the latest expression of this Department upon this
question, as follows:

It has been repeatedly held by this Department that the proof of the mineral
character of land must be specific and show actual production of mineral there-
from; that it is not enough to show lands in the neighborhood or adjoining lands
are mineral in character, or that the lands in question may hereafter be found to be
mineral, Kings County v. Alexander ¢f al. (5 L. D., 126), and Dughi ». Harkins (2 L.
D., 721), and the same is the case in relation to coal lands; the proof must show
satisfactorily the coal character and not be based upon a theory.

That these quotations embody substantially the true rule to be fol-
Iowed in determining the character of land is admitted by counsel for
the mineral applicants, While these quotations may be said to sub-
stantially give the rule in such cases, it is perbaps more clearly and

-suceinetly stated in later decisions of the Department. Thus in Royal
K. Placer (13 L. D., 86) it is said:

From this examination I have concluded there is no legal necessity for changing
the attitude of the Departinent on this question; and that, where the issue is made
in any case, it must appear as a faet that mineral can be secured with profit. This
fact of course may be shown, as other faets, by any competent evidence,

And in Winters et al. . Bliss (14 L. D,, 59), in regard to the rulings
of the Department on this question it is said:

They are that mineral patents should not be granted unless the existence of min-
eral in such quantities as would justifs expenditure in the effort to obtain it, is
established as a present fact.

It is not necessary that to meet the requirements there should be
upon the land a mine in working order, from which gold is being ac-
tually produced; it is sufficient if it be shown by satisfactory proof that
mineral exists in paying quantities and such proof will usually be based
on mining operations, or exploration. In the present case it has nof
been shown that any mining has been carried on on this land. The
evidence cousists of the testimony of persons, most of them claiming to
be expert miners, who went upon this land and panned out small quan-
tities of earth, The preponderance thereof shows that the land bears
gold and taking the testimony of the witnesses for the mineral claim-
ants alone, it sustains the conclusion that it is there in paying quantities,
Some of these witnesses express a doubt if water could be secured with
a sufficient fall to successfully work this ground, while others state posi-
tively that it conld be worked. Taking the testimony submitted by
the mineral claimants, it Seems to justify the further conclusion that
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said-ground may be worked by the usual methods. Theposition taken by
the protestant that there is no conflict in the evidence because there is
no evidence showing the mineral character of the land can not be sus-
tained. The witnesses for the protestant state that their examinations
fail to disclose any gold and that it would be almost impossible to carry
on mining operations there even if gold were present. An effort was
made to show that the ground upon which the experiments of the wit-
nesses for mineral claimants were made, had been carried onto this
tract or that the gold had been put there for the purpose of being found
by them, that is, that the ground had been *salted” but was not suc-
cessful. These witnesses state positively that the soil they examined
was virgin soil and that they were careful to procure it in such a way
as to avoid the possibility of it having been tampered with. There is
certainly a conflict in the evidence, both as to the presence of gold on
the tract and as to the practicability of extracting it by the ordinary
methods of mining; and the conflict is such that fair minds might
differ as to the proper conclusion to be reached therefrom, Therefore
if the rule that where the evidence is of that character, the concurring
decisions of the local officers, your oftice, and this Department will not
be disturbed upon a motion for review, based upon the allegation that-
the decision is not supported by the evidence, is to obtain in this case,
this motion can not be allowed.

It is contended in support of this motion that said rule does not
apply in this case, and the reasons therefor are set forth in the assign-
ments of errors numbered four and five, quoted above. Counsel assert
that the grounds for this rule are the same as for the similar rule ap-
plied by the appellate courts, that a judgment of the trial court upon
the verdict of the jury will not be disturbed as to the finding of facts
when there is any evidence to support it. If this were true, then the
rule spoken of would apply only in those cases where the testimony
was subinitted before the local officers; but that distinction has not
been made, the rule having been applied without regard to what officer
the witnesses appeared before to testify, The existence of said rule as
recognized by this Department has a somewhat different basis. The
procedure in cases concerning the pnblic domain, wherein hearings are
had, contemplates a judgment by the local officers, by your office, and
by the Secretary., Certainly the findings of the local officers, a duly
constituted tribunal for the adjudication of such cases, are entitled to
consideration in all cases and to special respect when the witnesses ap-
pear and testify before them. When their findings are concurred in by
your office, after a consideration of the evidence, that fact will be taken
into consideration when the case comes before this Departinent for ex-
amination and although not econclusive upon this office, will be given
great weight. When, however, this Department after an examination
of the evidence has concurred in the finding of fact that conclusion will
not usually be disturbed. All will admit the soundness of the rule
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that a finding as to the facts in a case which has been concurred in by
three separate tribunals will not be disturbed wunless it be shown that
it is clearly and decidedly against the weight of the evidence, and that
substantial justice has not been done by the decision based upon such
finding. The objection thus presented to the application of said rule
to the case under consideration can not be sustained.

It is further contended, however, that said rule is not applicable here,
because the coneurring deeision of your office “was based upon an
erroneous theory of the law as to the presumptions arising from the
return of the deputy United States surveyor.” Upon the original sur-
vey this land was returned as agricultural in character; but npon the
examination and survey thereof by the deputy mineral surveyor, it was
returned as mineral in character and allowed to be entered as such.
The allowance of this entry was an adjudication by the local officers
that the land was mineral in character and overcame the original return
of the surveyor-general. After said entry was allowed the land ap-
peared on the records as mineral land and the burden of proof rested
on one who sought to attack the record thus made. This is clearly
stated in the case of Walton ». Batten et al. (14 L. D., 54).

Thus neither of the reasons given in support of the assertion that the
rule that concurring decisions of the local officers and your office will
not usnally be disturbed as to the finding of facts, where the evidence
is conflicting, can be sustained, but on the contrary, I must hold said
rule was properly invoked when the case was considered here on appeal.

The sixth reason given in supportof this motion, is the same in effect
as the first three, and need not separately be discussed.

It is insisted that the same proof is required in this case to show the
land excepted from the grant to the railroad, as would be to show these
mineral claimants entitled to a patent, that is, that not only must it be
shown that the land bears mineral in paying quantities, but also that
mining operations have been carried on and improvements required
by law lhave been made. This proposition is too broad and is not sus-
tained by the authorities cited, viz: Davis v. Weibbold, supra, and
Commissioners of Kings Co. v. Alexander et al. (5 L. D., 126). All
that is required under those authorities, is that the mineral character
of the land shall be satisfactorily shown. It is earnestly asserted that
the evidence in the case shows fraud on the part of these claimants, in
procuring their entry, and that therefore said entry should be canceled.
The protest filed presented but one objection to the allowance of the
entry in question, and raised but the single issue, namely, as to the
character of the land. This issue has been tried and decided against
the protestant.

The questions as to the sufficiency of the proof and the good faith
of the entryman are between the claimants and the government, to be
considered and determined hereafter as indicated both in the decision
of your office Jonuary 27, 1890, and the departmental deersion now



DECISIONS RELATING TO THE PUBLIC LANDS. 201

under consideration. Idonot find any error in the disposition made as
to that part of the case.

Since none of the reasons urged in support of said motlon are suffi-
cient to secure the action asked, the same must be and is hereby denied.

PRE-EMPTION ENTRY—CONTRACT—-SECTION 2362 1RR. S.
MOLINARI v. SCOLARY.

A pre-emptor who enters into a written contract, prior to filing declaratory state-
ment, by which he agrees to convey part of the land to another, on seeuring title
thereto, is disqualified as a purchaser nnder the pre-emption law

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 22, 1892,

By your decision of September 24, 1391, you dismissed the contest
of Michael Molinari against the pre-emption cash entry of Philip A.
Scolary, of May 9, 18388, for the N. 4 of NW. 1 and the SW. 1 of NW,
1, Sec. 6, T. 14 8., R. 3 W, Los Angeles, California, and he has ap-
pealed from your judgment,

The contest affidavit, which is in the nature of a written and veri-
fied protest, alleges that the said Scolary in his final proof falsely and
fraudulently testified that he “had made no contract in any way or
manner whatever by which the title to the within tract of land or any
portion of it would inure to the benefit of any other person or persons
whomsoever,” when in truth and in fact he knew that he had, prior to
the making of the said cash entry, entered into the following contract
in writing, which is in the words and figures as follows, to wit:

-This agreement, made this 28th day of September, 1887, between Joseph Ghisletta,
of the county of San Diego, in the State of California, the party of the first part,
and P. A. Scolary and C. Tonini, of the same place, parties of the second part,

Witnesseth, that for the consideration hereinafter mentioned, the said party of the
first part hereby agrees to abandon his claim to the SW. and SE. and NE. quarters
of the NW. 1 of Sec. 6, township 14 8. of Range 3 W., San Bernardino Meridian,
comprising one hundred and twenty acres of land in the said county and state.

In consideration of the above abandonment the said parties of the second part
hereby promise and agree to cultivate and plant in grape vines forty or more acres
of said land, and take proper care of and keep in good condition said vineyard, for
the term of four years, and immediately after said abandonment said parties of the
second part are to file in the land office their application for said land, and as soon
thereafter as possible they are to commence the cultivation of said vineyard.

At the end of the said term of four years, they are fo convey to the said party of
the first part by a good and sufficient deed one half of said one hundred and twenty
acres.

The ten acres now ocenpied by the said party of the first part as an orchard are to
be included in his sixty acres.

The springs of water on said one hundred and twenty acre tract are to be the com-
mon property of the parties hereto, both before and after said deed is executed. And
it is further understood that in addition to having an equal right to the use of said
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springs, the said party of the first part shall have the right to dig and use a well o

whatever part of said one hundred and twenty acre tract he may choose for the pur-
[o1-1°H

? The said parties of the second part are to perfect their title to said one hundred

and twenty acre tract as soon as practicable; and as soon thereafter as possible they

are to file this agreement for record, in the records of said county of San Diego.

Hearing was ordered on said protest, and the testimony taken, Jan-
nary 23, and 24, 1889, before the county clerk of San Diego county.
At the trial, the contract, set forth in the protest, was not produced,
nor was there a properly certified copy of the same. It appears from
the evidence that the original contrast had, some time prior to the
hearing, been given to the prosecuting attorney as a basis for criminal
proceedings against Scolary on the charge of perjury, and was in his
hands or the hands of the court when the testimony was submitted in
this case.

Ghisletta, one of the parties to the alleged contract, testified that he
entered into a contract with Tonini and Scolary,and gave the substance
of the same, which agreed substantially with the copy set out in the
protest.

H. H. Dougherty, a notary public, also testified that he drew a con-
tract, which was signed and acknowledged by these parties, September
28, 1887, and left with him as custodian, until called for by the officers
of the court. He stated that Scolary signed it as a party of the second
part, and that he paid him for drawing the instrument. He nowhere
states in his testimony that the contract set out in the protest is a cor-
rect copy of the instrument signed by Secolary, nor does he state the
substance of the contract. He states that after signing the same and
leaving it with him as custodian, Scolary several times came to him and
wanted to get the contraet, saying he wanted to put it in the bank,but
he refused to let him have it, because when he was made custodian of
it, it was agreed by all parties that it should notf be given to any one
of them, unless they all came to him and agreed to its being so given
up.

Molinari, the protestant, was sworn and testified, that he had a con-
versation with Scolary, in which he said:

They made an agreement between him and Mr. Ghisletta for one hundred and
twenty aeres of land, that Scolary was to improve it, and then, between that time,
during that time, he told me he went to a notary publie, and tried to get the instru-
ment, the contraet, and have it destroyed.

All the parties to this transaction are foreigners, and speak the Ital-
ian language.

This is the material part of the testimony for protestant. After it
had been introduced, his counsel asked that the original. instrument be
obtained from the United States court commissioner, or from the rec-
ord where it was retained, and forwarded to the land department to be
used in this case. That request does not seem to have been complied
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with, for the instrument is not found in the record before me, nor any
certified copy of it.

When the evidence on the part of contestant was all in, the tak-
ing of testimony was continued until the next day, when neither the
contestant nor his counsel appeared, but the defendant and Tonini, his.
alleged partner in the contract, were sworn, and both testified that
Scolary signed an instrument of seme kind (the one left with Dough-'
erty) as a witness, and not as a party; that Tonini was the party to the
contract with Ghisletta, and that Scolary was only a witness thereto
and had no other interest in it; that Tonini had exhausted his land
privileges, and so Scolary filed for the land in question, and never
made any agreement of any kind with Ghisletta by which his entry
was to inure to his benefit, ete.

The foregoing is the material substance of the testimony, upon which
you, in your said decision, found that the contest charge had not been.
proved, and dismissed the same. You hold, also, that even though—
Seolary had been a principal party to said contract, whieh is not proved by the tes-
timony, he could not be held to have committed any frand on the government, be--
cause, at the date thereof, September 28, 1887, he had no entry or filing for any land,.
and the contract, which was merely executory, and no conveyance or agreement to
convey any land in which Scolary had any interest at the date thereof, was void for-
want of consideration, and, if he had entered into such contract after filing, it would:
have been void, as being contrary to the policy of the law, and could not have been
enforced.

I can not concur either in your finding of facts or conclusions of law.
The contract or what purports to be a copy of it is in evidence, and,.
although it is not properly certified to be a true copy of the original, it:
was read in evidence by counsel for Molinari and it is before me in the
record. ’

Therein, Scolary is deseribed as a “party of the second part,” aud:
signs the instrument as a party thereto. Dougherty, the draughtsman
and custodian of the paper, swears that Scolary signed it as a party
and paid him for drawing it, and that he fully understood the terms
of it.

Against this evidence is the testimony of Scolary himself and Tonini,.
to the effect that Scolary was not a party thereto, but signed only as a
witness. They were not cross-examined, for their testimony was taken
on the last day, when neither Molinari nor his attorney was present.

In a court of law this testimony would not be allowed, for it contra-
dicts the plain terms of a written instrument, in which Scolary is
described as a party, and which he signs as a party thereto. More-
over, all the circumstances, even his own conduct, seem to contradiet
his testimony. Why should he disclose so much interest in obtaining
“this contract from Dougherty after he had filed for the land, if he was.
only a witness and not a party to it? Dougherty says he came severak
times to him, trying to obtain the paper to put it in a bank. Molinari
says that he told him that he wanted to get it to destroy it. He does.
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not deny trying to obtain the paper, but says he wished to see it, be-
cause he had been told that he had signed it as a party, which would
get him into trouble of some kind.

‘What motive could Dougherty have had, when he drew the instru-
ment, in representing him as a party to the agreement, when he was in
fact only a witness? Evidently none, or, at least, none is disclosed in
the record. On the other hand, Scolary, when he found himself threat-
ened with a prosecutiou for perjury for having subsecribed to an affida-
vit that he had never ¢ directly or indirectly made any agreement or
contract . . . . Dby which the title he might acquire from the gov-
ernment of the United States should inure in whole or in part to the
benefit of any person except himself,” had a very strong motive for
making it appear that he was a witness and not a party to this agree-
ment, and, in my judgment, the facts all point to the conclusion that-
he meant to make it so appear, at all hazards in order to protect his
entry.

The evidence is sufficient to satisfy my mind beyond a reasonable
doubt that Scolary, when he filed his declaratory statement for this
land, had entered into a written agreement with Ghisletta to convey to

“him one half of the land when he could legally do so. But you hold
that, even though this is sufficiently shown, such a contract is notin
the way of his entry, because the contract could not be enforced, it
being contrary to the ¢ policy of the law.”

Section 2362 of the Revised Statutes requires the applicant to enter
land under the pre-emption law to make oath that—

He has not, directly or indirectly, made any agreement or contract, in any way or
‘manner, with any person whatsoever, by which the title which he might acquire from
the government of the United States should inure in whole or in part to the benetit of
any person except himself; and if any person taking such oath swears falsely in the

premises, he shall forfeit the money which he may have paid for such land, and all
right and title to the same.

It is not necessary to inquire whether such a contract is contrary to
the “ policy of the law,” for it is contrary to the express provision of
the statute. It being a contract in violation of the statute, no argu-
ment is necessary to show that it could not be enforced. But does it
follow that, because it is void and can not be enforced, it is therefore
no bar to an entry? I think not. Such a construction would, in my
_judgment, nullify and render of no effect the provision of section 2262,
supra. That section prohibits the making of such a contract, by re-
quiring the applicant to make oath that he has not entered into any
such a eontract or agreement.

The contract is void, then, by reason of the express inhibition of the
statute, and your construction of the law is to the effect that, because
the statute prohibits such a contract, it is therefore illegal,and an appli-
cant to enter land may deliberately become a party to an agreement
prohibited by law, and escape all liability therefor, because it is con-
trary to the statute. In other words, he has violated the statute in
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making this agreement; but because he has violated it, no liability can
attach to him. This will not do. He cannot be permitted to take
advantage of his own wrong and in violation of law, reap the benefits
of the act granting an entry only to those who comply with its terms.

‘While a party entering into an agreement such as this could not en-
force it at law, or be adjudged to perform it in equity, yet he might of
his own volition carry it out, and it is this mischief that the statute is
designed to remedy.

It was contemplated by Congress that no man should procure more
than one hundred and sixty acres of public land under the pre-emption
law, and to hold that a pre-emptor, or any number of them, may with
impunity enter into an agreement to convey all or any portion of their
entry to a stranger, would be to evade this wise provision of law, by
enabling one man to procure large tracts of government land in viola-
tion of the spirit and intent of the statute.

The only decision of this Department that I find which authorizes
your conclusions is the case of Aldrich ». Anderson, 2 L. D., 71, cited
in 3 L. D., 284, which is practically, though not in terms, overruled by
the case of La Bolt v. Robinson, 3 L. D., 488, It not being in harmony
with the uniform rulings of this Department, and at variance with the
terms of the act as I understand it, I am uuwilling to follow it.

I am not, however, entirely satisfied with the evidence infroduced at
the hearing. What purports to be the contract between Ghisletta,
Tonini, and Scolary, was read by contestant’s counsel, but it was not
certified, nor shown to be a true copy of the original agreement. More.
over, it did not acecurately describe the land entered. The original
contract is shown to have last been in the hands of the United States
cireuit court commissioner, and should be easily obtained, or its loss
accounted for.

That all the facts and the best evidence obtainable may be procured,
and this transaction probed to the bottom, you will direct a special
ageut of your office to fully investigate the matter and report thereon,
when you will further adjudicate the question in issue according to the
views herein contained. In the meantime, Scolary’s entry will be sus-
pended.

TOWNSITE ENTRY—COUNTY JUDGE.
WOODRUFF TOWNSITE.

A probate judge in the Territory of Utah is the judge of a county court, and as such
county judge is the proper officer to perfect a town site entry for an unincorpo-
rated town in said Territory.

Aecting Secretary Chandler to the Commissioner of the General Land

Office, August 22, 1892,

On the 12th of September, 1891, you rendered a decision in this case,
in which you held for cancellation the cash entry made by Stephen V.
Frazier, probate judge of Rich county, Utah Territory, in trust for the
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benefit of the inhabitants of the town of Woodruff, in said county, of
the 8. and the NE.  of Sec. 16, T. 9 N, R, 7 W., Salt Lake land dis-
triet, Utah, as a townsite. An appeal from said decision brings the
case to the Department. :

The declaratory statement in this case was filed by George A. Peart,
who was the immediate predecessor of Stephen V. Frazier as pro-
bate judge of Rich county.. This statement was filed May 2, 1887, and
it was therein stated that the land was taken “in trust for the occn-
pants and inhabitants of the town of Woodruff, Rich county, Utah.”

Due notice was given by publication, that final proof would be made
before the local officers, on the 20th of November, 1888, Prior to that
time, to wit, on the 25th of September, 1888, Stephen V., Frazier was
commissioned as probate judge of Rich county, he having been previ-
ously appointed by the President and confirmed by the Senate.

On the day appointed for that purpose, final proof was made, the
testimony beingfurnished by Judge Frazierand two witnesses. Boththe
witnesses made oath that they were well acquainted with the land in
question, and had been since the year 1870. After deseribing the land
by its legal subdivisions, they both say:

That said tracts were selected as a townsite for the town of Woodruff, in the
month of May, in the year 1870; that the town was laid off into blocks, lots, streets,
and alleys in the year 1870, and resurveyed in 1871; that said land is in every re-
spect non-mineral in character and better fitted for agricultural than mineral pur-
poses; that the inhabitants of said town number two hundred and fifty; that the
town improvements consist of seven streets eight rods wide and one mile in length,
running through the town from east to west, and seven sfreets eight rods wide and
one mile in length, running from north to south, at right angles with the other
streeis; eight main canals running from one half mile to one and a half miles in
length, from three to five or six feet wide, and averaging two feet in depth; besides
these a public building for school purposes, and the private dwellings, fences, and
other improvements of the inhabitants; that the value of the town improvements
are about three thousand dollars: that affiant is in no way interested in the matter,
concerning this entry, other than as a citizen of said town and an oceupant of part of
said land.

Judge Frazier made oath to the same facts, some of his statements.
being upon information and belief. He also testified that he was the
probate judge of Rich county, and the successor in office of George A.
Peart, who made the filing in question as judge of the county court of
Rich county, the probate judge being designated as such for the pur-
poses of the townsite act. He further testified that the inhabitants of
said townsite had purchased the other quarter of said section sixteen
from the original entryman, and that the value of the town improve-
ments was about fifteen thousand dollars, the major part thereof be-
ing upon the quarter section purchased from said original entryman.
That he was the duly authorized officer to make said townsite entry,
under the laws of the United States and of the Territory of Utah,
said town being unincorporated.

Upon this proof, and the payment of twelve hundred dollars, final
certificate and receipt were issued to Judge Frazier on the 20th of
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November, 1888, for the land in question, “‘in trust for the benefit of
the inhabitants of Woodruff.”

It also appears that the government survey of said land was com-
menced on the 25th of June, 1870, and finished on the 5th of July, of
that year. That the inhabitants of Woodruff informed the government
surveyors that they had staked out their town, and the surveyors told
them they would respect their location. The approved township plat
was filed in the local land office on the 25th of January, 1871, and soon
thereafter the lines of said town were adjusted to the government
lines,

In your decision you quote quite largely from the Revised Statutes,
the acts of Congress, and the compiled laws of Utah, and conclude that
the jurisdiction in townsite matters, heretofore exercised by probate
Jndges in the Territory of Utah, had been annulled, and that it could
only be exercised thereafter by the district courts of said Territory.
You therefore held the entry of the townsite of Woodruff for cancella-
tion, and directed that ‘“should another attempt be made to cover said
land with a townsite entry, while the town of Woodruff remains unin-
corporated, the application must be made by the judge of the district
court for the judicial district in which said town is situated.”

In the appeal filed by Judge Frazier from your decision, ‘“on behalf
of the settlers of Woodruff,” it is claimed that you misinterpret and
misconstrue the law in force in relation to townsite entries in the Ter-
ritory of Utah.

To correctly determine this question it will be necessary to examine
the several provisions of law relating thereto. Section 2387 of the Re-
vised Statutes provides as follows:

Whenever any portion of the public lands have been or may be seftled upon and
oceupied as a townsite, not subject to entry under the agricultural pre-emption laws,
it is lawful in ease such town be incorporated, for the corporate authorities thereof,
and if not incorporated, for the judge of the county court, for the county in which
such town is situated, to enter at the proper land-office, and at the minimum price,
the land so settled and occupied in frust for the several use and benefit of the occu~
pants thereof, according to their respective interests; the execution of which trust,
as to the disposal of the lots in such town, and the proceeds of the sales thereof, to
be conducted under such regulations as may be prescribed by the legislative author-
ity of the State or Territory in which the same may be situated.

In the Territory of Utah it appears that they have no “judge of the
county court,” elected or appointed as such, but in the Compiled Lavws
of Utah, edition of 1888, Vol. 2, page 144, it is provided as follows:

That when the corporate authorities of any town or city, or the probate Jjudge of
any county in this Territory (who for the purpose of this act and of receiving and
executing the trust declared by the act of Congress hereinafter mentioned,) shall be
deemed and is hereby designated as the judge of the county court for such county in
which any town or eity may be situated, shall have entered at the proper land office,
the land or any part of the land settled and occupied as the site of such town, pur-
suant to and by virtue of the provisions of the Act of Congress, entitled ‘An
Act for the relief of the inhabitants of cities and towns, npen the publie lands,’ ‘ap-
proved March 2d, 1867,” and any amendments that may be made thereto, ete.
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The language of the Revised Statutes is, that selection for townsites,
where the town is unincorporated, shall be made by ¢ the judge of the
county court for the county in which such town is situated.” The com-
piled laws of Utah provide that for the purpose of making sueh selee-
tions, the probate judge of any county ¢ shall be deemed and is hereby
designated as the judge of the county court for such county.” The
Utah law does not provide that the probate judge shall make such se-
lection. It could not well do so, as Congress had already designated
an officer to execute such trast, but the Territorial legislature might
very properly create the officer on whom Congress had conferred the
frust. This it did, by making the probate judge ex officio judge of the
county courf. These are separate and distinet offices, although held
by the same person, and Ithink no subsequent legislation by Congress,
limiting the jurisdiction of probate judges as such, would affect his
status or jurisdiction as judge of the ecounty court.

Your decision seems to be based largely upon the twelfth section of v
what is known as the Edmunds- Tuckel Act (24 Stat., 635), which.
reads as follows:

That the laws enacted by the Legislative Assembly of the Territory of Utah, con-:
ferring jurisdiction upon probate courts, or the judges thereof, or any of them in said
Territory, other than in respect of deceased persons, and in respect of the guardian-
ship of the persons and property of infants, and in respect of the persons and property
of persons not of sound mind, are hereby disapproved and annulled; and no probate
court, or judge of probate shall exercise any jurisdiction other than in respect of
the matters aforesaid, except as a member of a county court, and every such jurisdic-
tion so by force of this act withdrawn from the said probate courts of judges shall
be had and exercised by the district courts of said Territory respectively.

This section does not attempt to limit or restriet the jurisdiction of a
probate judge when acting as a judge of the county eourt, but it ex-
pressly excepts his acts as a member of a county court from such re-
striction. Neither does it attempt by express terms to repeal section
2387, of the Revised Statutes. Repeals by implication are not favored
in thelaw and construing these acts together, each may stand and be-
come effective. I do not think, therefore, that any jurisdiction conferred
upon a probate judge, while acting in the capacity of “ the judge of the
county court,” was taken from him and conferred upon the judge of the
district court, by section twelve of the Edmunds-Tucker Act.

On page 295 of volume 1, of the Compiled Laws of Utah, edition of
1888, it is provided that ¢ cach county shall have a county court, con-
sisting of the probate judge of such county, and three selectmen.”
Hence, I conclude that the probate judges in Utah Territory are now
the judges of the county courts in their respective counties, and the
proper officers as such judges of the county courts,to execute the trust
relative to townsite entries conferred by section 2387 of the Revised

. Statutes.
Tt follows, therefore, that the entry for the townsu',e of Woodruff was
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made by the proper officer, and that you erred in holding such entry
for cancellation, and in stating that

should another attempt be made to cover said land with a townsite entry, while the
town of Woodruft’ remains unincorporated, the application must be made by the
judge of the distriet court for the judicial distriet in which said town is sitnated.

Other questions are discussed by you, such as the number of acres
included in the townsite, and the number of inhabitants occupying the
same, but I think these questions have long since been settled by the
Department. The Iaw does not prescribe that any number of inhabi-
tants is necessary to make a townsite entry. See Revised Statutes,
section 2389, paragraph 9, of subdivision 3, of circular of November 5,
1886, 5 L. D., 265, and case of Coyne v. Townsite of Crook et al. (6 L.
D., 675). The Coyne case also held that
the law does not prescribe the number of acres that may be taken as the site of a
town containing less than one hundred inhabitants. In such cases the extent of
acreage 13 a matter of executive discretion, and is restricted to the lJand actually
oceupied for town purposes, by legal subdivisions.

In the case of the Townsite of Concordia ». Linney et al. (3 C. L. O.,
50), decided by Secretary Chandler in 1876, questions somewhat similar
to some of those in this case, were involved. That was an incorporated
town, but lands purchased by private parties were included in the plat
with that for which entry was made, and all incorporated as one city,
After commenting on the circumstance, and the fact that the stores
and shops were mostly upon the lands purchased by private parties,
the Secretary said ¢ this, in my opinion, does not affect the rights of
the occupants under the circumstances of this case.” After referring
to the improvements which had been made, in the matter of laying out
and grading streets, etc., the Secretary said:

The fact that people do not actually reside npon each quarter-quarter section or
fractional legal sululivision, in the view I talke of the law, does not affect theirrights
to the quantity of land which the law permits them to enter for the purposes of a
townsite. The quantity of lan is to be determined by the number of occupants, not
by the location of their residences upon it.

The plat filed with the papers in the case at bar shows that not only
every quarter-quarter section is settled upon, but that every lot into
which the town is laid out, had one or more family upon it. It is true
that these lots are larger than is usual in the case of ordinary town or
city lots, ranging from one and a quarter to ten acres in size, but the
families who occupy them are also larger, in one instance the family
being coinposed of a man, three wives, and eleven children.

The final proof submitted by Judge Frazier showed the towngsite of
Woodruff had two hundred and fifty inhabitants. Upon this showing,
under section 2389, the judge of the county court might enter six hun-
dred and forty acres. Affidavits filed subsequent to the making of such
proof, show that some of the inhabitants of the town reside upon that
portion of land added to the townsite by purchase from the original

1641—voL 15 14
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entryman, but that the whole number in the town had counsiderably
increased since final proof, and was constantly increasing.

From all the facts in the case, I do not find that the number of in-
habitants was too small for the number of acres inecluded in the town-
site, and for the reasons already stated the decision appealed from is
reversed.,

OKLAHOMA TOWN SITE-RESIDEXCE.
BERRY #. CORETTE.

The claimant of a town lot is not required to maintain an actual personal residence
as in case of a homestead, it is sufficient if he makes a settlement and improve-
ments thereon, though the improvements be occupied by another as the tenant
of the claimant.

‘Acting Secretary Chandler to the Commissioner of the General Land Office,
August 23, 1892,

I have considered the case of Robert C. Berry ». Ed. Corette of Nor-
man, Oklahoma Territory, involving title to lot No. 13, block 5, in said
town.

The contest in the case was heard by the * Townsite Trustees Board
No. 4, at Noble, Oklahoma, who decided in favor of Corette, upon which
a motion for a rehearing was filed, supported by affidavits, letters and
other evidence. This motion was overruled and an appeal taken, no
notice of the appeal appears to have been served, but upon an exami-
nation in the case, you found such error of law that you felt it your
duty under rule 48, rules of practice, to consider the case, and upon a
review thereof, reversed the trustees and awarded the lot to Berry, from
which decision Corette appealed.

The motion for a rehearing should have been granted for several
reasons: first because of the admission of a mass of incompetent testi-
mony offered by Corette and considered by the trustees over the objec-
tion of Berry’s counsel; secondly, on the ground of newly discovered
evidence, which, had it been presented at the hearing, would have
shown that Corette was acting for, and under the advice of, one Rags-
dale, who was furnishing the money, and who was rendered incompe-
tent to make entry of the lot by his disregard and violation of the law
and the President’s proclamation. This testimony, it appears quite
clearly, could not, with any reasonable diligence, have been obtained
in time for the hearing, Had it been presented, it would, unless over-
come by rebutting evidence, have.changed the finding of the trustees.

The record and testimony in the case shows that on the afternoon of
April 22, 1889, certain persons, who from aught that appears were
qualified entrymen, met at a railroad station called Norman, in Okla-
homa Territory, and proceeded to organize as a city government. They
elected a mayor, councilmen, clerk and treasurer, and located a town-
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site called Norman on a part of See. 30, T. 9 N., R. 2 W,, in said Ter-
ritory.

Afterward the officers so elected procured a survey of said land into
lots, blocks, streets and alleys. They passed a series of “ordinances”
for the government of said town, and particularly relating to the lots
so laid out. Among other things it was provided that occupants of
lots should register at the mayor’s office and the mayor should give a
certificate of registration for the lot or lots located upon. Certain reg-
istration fees of $5, $4 and $3, according to the street on which the
lot faced, were fixed to cover the expenses of surveying, etc., and
certain improvements were to be made within sixty days, or the regis-
tration was forfeited, but an occupant could re-register by repaying
the fee, and thus secure.sixty days further time to make improvements.
The mayor and clerk were allowed 25 cents on each registration in
addition to the price of the lot. They passed an ordinance against
“jumping” lots, by which it was made a misdemeanor for any person
to go upon a lot to malke settlement or improvement where any other
person had registered, and for a violation of this ordinance the party
violating was lable to a fine of not less than 85 or more than $100, and
he was to be imprisoned at hard labor or in close contineinent until the
fine and costs were paid.

It is sufficient to say that all of this was without any warrant of law,
and the testimony shows that “indignation” meetings were held de-
nouneing it, but these came to naught, and the mayor and council con.
tinued to control the town, although some of the residents refused to
register or recognize what is called the ¢ self-constituted ” anthority.

This town was not incorporated, and up to this time there had been
no territorial legislature, and there is nothing to show that there was a
Jjndge of any county court.

The act of Congress of March 2, 1889, (25 Stat., 980-1003), Sec. 13,
provides that—

The Secretary of the Interiur may, after said proclamation and not before, permit
entry of saidl lands for townsites under sections twenty-three hundred and eighty-
seven and twenty-three hundred and eighty-eight of the Revised Statutes, but no
suclt entry shall embrace more than one-half section of land.

Under these sections, where the town isincorporated, the corporate
authorities thereof may make entry, and where the town is not incor-
porated the judge of the county court for the county in which the land is
sitnated may do so. The entry is made for the land settled upon and
occupied, and when entered, it is held in trust for the several use and
benefit of the occupants thereof; the execution of this trust, the dispo-
sal of the lots and all matters pertaining thereto are to be conducted
under such regulations as may be prescribed by the legislature of the
State or Territory; so it will seem that all the action of these people
was utterly void, but they had issued what they called a registration
certificate to many of the occupants and had collected the fees, and, so
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far as appears, had fairly conducted the matter, notwithstanding the
refusal of cerfain parties to recognize this authority.

The act of Cougress of May 14, 1890, (26 Stat., 109) entitled “ An act
to provide for townsite entries of land in what is known as ¢Oklahoma’
and for other purposes” provided in the second section—

That in the execution of such trust, and for the purpose of the conveyance of title
by said trustees any certificate or other paper evidence of claim duly issued by the
authority recognized for such purpese hy the people residing upon any townsite, the
subject of the entry here under shall be faken as evidence of the occupancy by the
holder thereof of the lot or lots therein described, except that where there has been
an adverse claim to said property, such certificates shall only he prima facie evidence
of the claim of occupaney of the holder.

There is a proviso that nothing herein shall make valid any claim
now invalid, or that of any person who entered the territory in violation
of law and the President’s proclamation. The trustees referred.to in
this section are those appointed by the Secretary of the Interior, as
provided in the first section of the act.

It will therefore be seen that the trustees appointed by the Secretary
might recognize the ¢ registration certificates” issued by the mayor of
Norman as prima facie evidence of the occupancy of Corette, but they
were not bound to award him the lot in the face of the testimony show-
ing that Berry was in the actual oceupation thereof and improving the
same, and of right entitled thereto.

The testimony herein shows that one Thomas E. Berry went on the
13th or 11th of July, 1889, upon the lot in controversy which was then
vacant, and built a house worth about $112. If appears that the mayor
became aware that he had gone into the territory too soon, and he was
ordered to remove the improvement and vacate the lot. Thereupon he
telegraphed his brother, Robert C., that if he would go to Norman and
-take the property and occupy the lot, he could have the house at cost,
and Robert accepted the proposition and went to living in the house.
It appears that he went there about the 8th or 9th of August, 1889, and
lived on the lot about amonth when he brought his wife there and they
lived in the house on the lot for some time. The date when he moved
away is unot given. On October 1, 1890, he applied to the trustees
(Board No. 4) for a deed to the lot, setting forth his ownership of the
improvements and his occupation of the lot by himself and tenants
continuously since, and charging that Corette’s claim was based on a
certificate procured by fraud, ete.

It appears by the record in the case that on December 2, 1889, the
mayor, clerk and treasurer of Norman issued a certificate to J. M. Rags.
dale and Ed. Corette for this lot, and on the back of this paper is an
assignment to Corette of Ragsdale’s interests therein. The testimony
shows that there was a building owned by a banking firm of which
Ragsdale was president and Corette was cashier which stood mostly on
the adjoining lot, but was partly on this lot, being across the line. This
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building was not erected until after Robert C. Berry was living in the
house on the lot.

The testimony shows that Ragsdale was in the territory in violation
of law and the President’s proclamation. There is no testimony show-
ing that Robert C. Berry was in the territory too soon, or that there
was any collusion between him and his brother, Thomas; on the eon-
trary, Thomas was acting for himself, and it was not until he received
notice from the mayor that he decided to turn the property over to his
brother because he knew he could not hold it, if contested. Robert C.
was the owner of the improvement on the lot and was occupying it by
a tenant when he applied to the board for a title. He had moved his
family off the lot, but had a tenant in the building at the date of his
application.

I do not find that a person must actually live upon a lot as upon a
homestead. It is sufficient if he makes a settlement and improvements
thereon, though the improvements be occupied by another. Such ten-
ant occupies for him, the owner. This proposition is clearly laid down
by the Court in the case of Winfield Town Company ». Enoch Maris ef
al. (11 Kansas, 128), wherein it is said that—

A man may occcupy a costly store honse as tenant of one who has erected it at

great expense. Strictly speaking, such a man is an occupant, but his oceupancy
would everywhere be considered the possession and occupancy of his landlord.

And the court adds:

The object of the law was to give the owners of lots a good title to their property.
Opinion of Attorney General, 1 Lester, 431.

Reviewing the entire case, I do not find that you erred in consider-
ing it under rule forty-eight, and I find no reason for disturbing your
conclusions, reversing the action of the board of trustees. The judg-
ment appealed from is therefore affirmed.

HOMESTEAD ENTRY—-ACT OF JUNE 15, 1880.
STOOP v, OMAN,.

The expiration of the statutory life of a homestead entry, or the entryman’s non-
compliance with law in the matter of residence or eultivation constitute no bar
to the right of purcliase under section 2, act of June 15, 1880.

First Assistant Seeretary Chandler to the Commissioner of the General
Land Office, dugust 23, 1892,

Joseph E. Stoop appeals from your decision of September 17, 1891,
rejecting his application to contest the homestead entry of John Oman
for the SW, 1 of Sec. 14, T. 23 X, R. 37 E,, Spokane Falls land district,
Washington.

The defendant 1t appears made said entry October 22,1879, and on
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December 8, 1883, applied to purchase the land embraced therein under
the act of June 15, 1880 (21 Stat., 237), and that under date of January
11,1884, you considered and allowed Oman’s application to purchase.

Some seven years after date of said entry, attention was called to the
fact that apparently Oman had failed to take any steps to perfect title
as allowed by you, therefore, you directed the local officers to call upon
the homesteader to show cause why his entry should not be canceled.

Under date of August 11, 1891, the local officers in response to your
call transmitted another application by Oman to purchase said land
under the act before mentioned, and also submitted for your cousidera-
tion the affidavit of said applicant duly corroborated explaining his
failure to complete title as originally allowed.

‘While the last application of Oman was pending in your office, Joseph
B. Stoop filed application to contest the said entry, alleging that Oman
had failed to reside upon and cultivate the land as required by law;
that he had several years before been allowed to purchase the land
under the aet of 1880, but had failed to do so; that he had sold the
land, and furthermore, that prior to making said entry Oman had
exhausted his homestead right by making an entry under the home-
stead law in California. September 17, 1891, you rejected the applica-
tion to contest and allowed the defendant to perfect title by purchase;
whereupon the plaintiff appeals alleging in substance that it was error
to allow the defendant to purchase the land under said act of 1880,
where more than seven years had elapsed from date of entry, and where
the entryman had transferred his.interest to another. As you have, in
your decision, detailed at considerable length all the facts and circum-
stances attending this case, I deem it necessary to refer to only the
principal points in question.

It appears that sometime in 1883, the defendant appeared at the local
office and tendered to the receiver $400, in payment for the land under
the act of 1880; that at that time one Glasscock made oath that said
defendant had exhausted his homestead right in making an entry in
California; that the receiver then returned the money and submifted
the application to you for determination ; that you anthorized the entry-
man to make the purchase and that when so notified he borrowed the
money ($400,) of David M. Simmons; that he and Simmons went to
the local land office to make the purchase, but arriving there after the
office had been closed for the day, they placed the money in the hands
of an attorney with instructions to make payment for said land, procure
the duplicate receipt therefor and forward the same to Simmons.

A short time after this transaction, at the request of Simmons, the
defendant executed to hiin a deed for the land in controversy to be
held as security for the payment of the loan, and thus the matter stood;
the defendant residing upon and improving the land in the full belief
that the money had been paid and receipt sent to said Simmons, until
he received notice from the local officers that payment had unot been
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made when he again made application to be allowed to purchase the
land. '

No evidence of any character has been submitted that controverts in
any manner the sworn testimony of the defendant and his witness, in
explanation of his failure to purchase the land as allowed by your let-
ter of January 11, 1884, nor is there any cause to doubt that the deed
given by the defendant to Simmons was for any other purpose than to
secure the repayment of the loan of $400; furthermore, it will be ob-
served that when the plaintiff made application to contest, it was sub-
sequent to the filing of the second application to purchase and there-
fore the right of the contestant could not attach while the application
to purchase was pending.

.Again, the right to purchase under said act of 1880, is not dependent
in any manner on residence upon and cultivation of the land nor is it
subject to any other restrictions than are imposed in ordinary cash en-
try. John R. Choate (7 L. D., 281); Alonzo Swink (ibid, 342).

It will also be observed that there is nothing in said act that speeci-
fies or in any wise limits the time within which the entryman shall
make purchase under its provisions. It may be made at any time, even
after the cancellation of the entry for expiration of the statutory period,
~ where no adverse legal right has intervened. MacBride ». Stockwell
(11 L. D., 416).

From the foregoing, T am of the opinion that the application of the
defendant to purchase the land embraced by his homestead entry
should be allowed and the application of the plaintiff to contest said
entry should be rejected.

Your decision is, therefore, affirmed.

HOMESTEAD—-RESIDENCE—-TOWNSHIP PLAT.
BeLey ». CooK.

The suspension of the township plat, pending the settlement of a private elaim,
excuses & homesteader, during the period of suspension, from establishing resi-
dence under an entry allowed prior to the order of suspension.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 23, 1892,

The land involved in this appeal is lots 3 and 4, See, 12, Tp. 1 S,, R.
2 'W., San Francisco, California Jand distriet,

The record shows that Henry Cook made homestead entry for said
tract August 6, 1878, The plat of said township was suspended by
you and the land withdrawn from entry and disposal October 24, 1878,
as being included in the San Ramon private grant. February 23, 1882
said order was revoked, but on March 9, 1882, it was again revived
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and remained so until April 16, 1883, when it was finally revoked, and
the land made subject to entry.

On May 21, 1883, Julius A. Beley filed an uncorroborated affidavit of
contest against said entry alleging that the claimant
does not now and never did reside upon said lots . . . . . . That said Henry
Cook never settled nupon or resided upon said lots but has always lived and mmade his
home upon section one in said township with his family.

Personal service of notice of contest was made upon Cook on May
22, 1883, and on June 18, following he applied to purchase the land
under section 2 of the act of June 15, 1880 (21 Stat., 237), which was
rejected by the local officers on the ground that the plat of survey of
said township had not been on file ninety days at date of tender, and
because said entry had been attacked by Beley. Cook appealed from
this decision. Beley filed a formal protest against Cook’s purchase who
made a second application to purchase under the said act, July 17, 1883,
which was after the expiration of the ninety days from date of rein-
statement of the township. This was also rejected and payment re-
fused because the first application was then pending, and because there
was a case pending to cancel his entry., Cook appealed from this de-
eision also.

By letter of February 25, 1884, you held that the homestead entry of
Cook was properly made; that he had the right to purchase under said
act, and dismissed Beley’s protest. Under the authority of this deci-
sion the district land officers, on March 4, 1884, allowed Cook to make
-cash entry of said land. Beley appealed from this judgment and the
Department by decision of August 12, 1886, reversed your judgment
and ordered that you suspend Cook’s application to purchase and his
cash entry and allow Beley to proceed with his contest.

In the meantime in pursuance of the notice of contest a hearing was
held before the local officers on July 12, 1883, at which both parties ap-
peared with their counsel and offered their evidence on the issue raised
by the affidavit of contest. The register and receiver, on August 17,
1883, rendered a decision on the testimony taken at that time, the con-
clusion of which is:

The only question we feel called upon to decide is as to whether Cook abandoned
the land for more than six months subsequent to his entry, and as the fact is clearly
proven, we are of the opinion that his homestead entry should be canceled.

Cook’s attorney acknowledged receipt of notice of this decision on
the day of its rendition. There was no appeal taken.

By letter «C”of August 27, 1886, you forwarded departmental de-
cision of Aungust 12, to the local officers with this instruction:

Mr. Beley’s protest is returned and you are directed to order a hearing in the case.

You will conduct the proceedings in accordance with the rules of practice in due
time make the proper report.

Pursuant to this order the parties were notified and a hearing had
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before the local officers April 25, 1887. Cook on that day presented a
“protest” against auy hearing under the affidavit of contest alleging,
substantially, that the contest was prematurely brought.

Two witnesses were sworn and examined at this time by contestant,
when it was stipulated between counsel for the parties that the testi-
mony taken at the hearing in 1883 should be made and considered the
same as though taken then. As a result of this hearing the loeal offi-
cers found that the charges of abandonmnent had been fully sustained
and recommended the cancellation of Cook’s entry. Cook appealed
and you by letter of September 26, 1891, reversed their decision on the
merits of the case and also decided that the contest was prematurely
brought, for the reason that six months had not intervened between
the date of Cook’s entry and the service of notice of the contest.

Beley appealed, and in his numerous specifications of error objects
to your findings of fact and conclusions of law especially in holding that
Cool’s failure to comply with the law during the period of the suspen-
sion of the township plat was justifiable.

In your decision of September 26, 1891, you state:

It having been found that the land in question was involved in the eontest case of
Joseph Naphtaly ». L. L. Bregard ef «l., then pending before the Secretary, the rec-
ord and all the papers in this case were forwarded to the Secretary July 19, 1889.
That case was decided June 23, 1891, and the papers returned to this office. August
20, 1891, Naphtaly filed in your office a duly executed diselaimer of any and all
interest in and to the land in question (Lots 3 and 4) and the same was considered
upon the merits.

It seems to me that the question at issue here is as to whether or not
the contest was prematurely initiated and if it be decided in the affir-
mative that disposes of the case. It will be noticed that Cook’s entry
was made Aungust 06,1878, Two months and eighteen days after the
entry it was suspended and remained so until April 16, 1883, with the
exception of fourteen days in 1882, The notice of contest was served
on Cook, May 22, 1883. It will thus be seen that but four months and
nine days, during which the land was not under suspension, intervened
from date of eutry to initiation of contest. The homestead entrymen
is allowed six months from date of entry in which to establish his resi-
dence, and the question now to be considered is whether during the
period of suspension he is excused from this requirement of the home-
stead law. In your decision last cited, you hold that he is.

The case at bar presents a much stronger reason why the entryman
should be excused fromn a full compliance with the law, than the au-
thorities cited and relied on by you. Here the entry was suspended
becaunse of conflict with a private grant then in course of adjudication.
If, as a result of that trial, the land had been decreed the property of
the claimant under the private grant there was certainly no possibility
of the eutryman getting the land as public land, and whatever im-
provements he placed there,-would by operation of law, revert to the
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successtnl claimant under the private grant. There is no way by
which the government can protect the settler when it becomes divested
of its title to the land, as it would Dbe if it were decided in favor of the
private grant, and he would necessarily have to forfeit his home and
improvements. So that it seems to me that it would be unreasonable
to require the entryman in this case to comply with the requirements
of the homestead law during the time the entry was suspended, and
that his failure to establish a bona fide residence on the land prior to
the initiation of the contest was excusable. Hence, this contest was
prematurely brought, as only four months and nine days of time dur-
ing which the land was not under suspension had elapsed from date of
entry to the date of service of notice of contest. The contest should,
therefore, be dismissed.

No objection is made by the appellant here by reason of your over-
looking the judgment of the local officers of Angust 17, 1883, wherein
they decided in favor of the contestant, and I might therefore conclude
that he is satisfied to have the case considered on the merits as pre-
sented by the whole record. In view of the conclusion T have arvived
at however, this judgment would be of no binding force because the
local officers would have no power to adjudicate the question raised by
the affidavit of contest, until the expiration of six months from date
of entry.

“Your judgment is therefore affirmed.

PRE-EMPTION ENTRY—-ADDITIONAL HOMESTEAD.

SMAR ». ANDERSON,

-

Failure to make proof and payment for ‘‘offered” land within the statutory period
defeats the pre-emptive right, in the presence of an adverse claim, even though the
failure way be due to an erroneous statement, in the receipt issued by the local
office, to the effect that the land in question was ‘‘ unoffered”

An additional homestead entry under the act of March 3, 1879, is no bar to a subse-
quent additional entry under section 5, act of March 2, 1889, provided the total
area of land taken under the original and additional entries does not exceed one
hundred and sixty acres.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 24, 1892.

This case involves the NW. 1 of SW. , See. 11, T. 24 N, R. 2 E,,
Seattle, Washington. Said tract was embraced in the pre-emption de-
claratory statement filed by Henry Smar, October 25, alleging settle-
ment October 18, 1888, upon the N, § SW. % and SE. 2 SW. 1 of said
See. 11. :

By an error of the loeal office it was stated in the receipt issued to
Smar (the land being treated as unoffered when in fact it was offered)
that his filing would expire “on July 18, 1891,” when by the provisions
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of section 2264 R. 8., it expired within twelve months from the date of
his settlement, to wit, October 18, 1889.

Relying on his certificate Smar failed to make the requisite proof and
payment within the time provided by law for offered land. The Iand
being thus apparently vacant and by the terms of the statute, section
2264, supre, “subject to the entry of any other purchaser” Andreas
Anderson on. December 31, 1889, was permitted to make additional
homestead entry for said tract, under section 5, ot the act of March 2,
1880 (25 Stat., 854), with other lands., He had, November 18, 1882,
made final homestead cuntry for 80.50 acres of land in Sec. 10, adjoining
the tract in controversy.

As soon as Smar learned of Aunderson’s entry and on January 13,
1890, he filed an application for a hearing, alleging that his improve-
ments were npon said forty; that since his settlement he had resided
thereon continuously, and that his failure to make proof within the stat-
utory period was the result of Liis being, as stated, erroneously informed
at the local office, This application being transmitted to you for your
action, was denied by your letter of February 12, 1890. Service of this
letter was February 29, 1890, admitted by-Smar’s attorney and no ap-
peal taken. :

On March 26, 1890, Smar presented his homestead application for
the land embraced in his said filing, which was rejected for confliet with
Anderson’s said additional entry.

On July 19, 1890, Smar again made homestead application for the
land last referred to. This application was accompanied Dby his cor-
roborated affidavit, setting out that his improvements on the forty in
question were worth over $2000; that at the date of his additional
entry, Anderson had notice of his occupaney and improvement thereof;
that the records of the local office show that prior to making said entry
he (Anderson) ¢“also made additional homestead entry” (under act

March 3, 1879 (20 Stat., 472), “for lot 4, See. 10, Tp. 24 N,,
R. 2 E., on the day of 188 , which was canceled by voluntary

relinquishmment on December 30, 1889;” that he thus exhausted his
right to make the entry in question that the name of said entryman
was not Anderson but Holt; that he (Anderson) was dead and that
his estate was being administered under the name of Holt. Smar ac-
cordingly,again asked ahearing “to determine the rights of the parties.”
On the same day the local office rejected this second application for
conflict with the Anderson entry.

No appeal was taken by him from the rejection ot either of said home-
stead applications and they were not forwarded by the local officers
until March 24, 1891,

On February 4, 1891, he made a third homestead application for the
land covered Dby his filing. He also accompanied this application by
his affidavit repeating the matters heretofore outlined, and making the
further statement that ¢ said Holt alias Anderson is now dead, having
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been killed by an officer of the custom service of the United States, in
atlempting to arrest him as a smuggler.” He also, in said affidavit,
asked that you order a hearing ¢ to determine the validity” of Ander-
son’s said additional entry. '

This applicaticn was transmitted to you, whereupon by letter dated
Mareh 9, 1891, you, because of his failure to appeal from yvour decision
of February 12, 1890, and because his said accompanying affidavit was
not corroborated, ryjected the same. You also denied the right of ap-
peal from this action but directed that the case be held open for twenty
days to enable Sroar to apply for certiorari. He took no action con-
cerning this decision but same day March 9, 1891, made an affidavit
before the receiver setting out that until about February 7, 1891, he
had been without notice of your decision of IFebruary 12, 1890, and ask-
ing that ¢“he now be granted a right of appeal from said decision.”

Notwithstanding this affidavit, he, a few days later, to wit, March
14, 1891, filed a paper setting out that he
waives the right of appeal from decision of the Hon. Commissioner of February
12, 1890, and withdraws the application for hearing therein mentioned, and asks
that his application to transmuté filed in said land office on February 4, 1891, with
the accompanying papers be substituted therefor, and that his said application to
transmute be given due consideration by said Hon. Commissioner of the Generval
Land Office. ‘

By letter dated April 3, and received at your office April 11, 1891,
the register transmitted a petition by Smar asking a reconsideration of
your decision of March 9, 1891,

‘Without consideriug this petition you rendered a decision dated
April 13, 1891, wherein you find in effect that he is concluded by his
laches, that his application for hearing must therefore be denied, and
that his application to transmute must be rejected ¢because of the
intervention of the entry of Anderson.”

On June 8, 1891, he filed an appeal from this last decision.

Pending said appeal,resident counsel filed August 25, 1891, a motion
asking that ¢ you review your decision of March 24, 1891, (meaning no
doubt your decision of April 13, 1891) and give Mr. Smar an opportu-
nity to prove the truth of his allegations.” This motion you transmit-
ted without action, with the record in his appeal. Neither of said mo-
tions is accompanied by an affidavit showing it to have been filed in
good faith and not for the purpose of delay. They are therefore defec-
tive under rule 78, of practice. James Ross (11 L. D., 623). In addi-
tion to this, neither diseloses any sufficient warrant for review, nor was
either of them served upon the opposite party.

Upon the merits of the case I can see no reason for disturbing your
decision. '

Tt is possibly true that Smar’s default in making proof was brought
about by the erroneouns receipt issued to him from the local office, but
this could not per se give him any rights against the entry of Anderson,
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if regularly and properly made. Nor could Smar’s continued occu.
pancy and improvement preclude such entry as by reason of his said
default in making proof and payment, the land at the date thereof was
“subject to the entry of any other purchaser.” Section 2264, supra.
Nor did Anderson (whose certificate of citizenship is with the record)
by making his entry under the act of 1879, supra, exhaust his right to
enter under the fifth section of the act of 1889, supra, as the total areaof
his original and said additional entries, did not equal one hundred and
sixty acres. See the analogous case of John Fitzpatrick (14 L. D.,
2770,

The only material charge that is ]Jaid by Smar against the validity of
Anderson’s entry is that it was made under a false name. This charge
was as stated made in Smar’s affidavit filed with his homestead appli-
cation presented July 19, 1800. In rejecting said application the mat-
ters so alleged by Smar were necessarily considered. This action
became final by Smar’s failure to appeal therefrom, and he can not
therefore be permitted, as he seeks to do in his application of Febrnary
4, 1891, to again lay the same charge.

Upon the whole record, 1 must, in view of the matters hereinbefore
set out, conclude that Smar, because of his default in proof and pay-
ment within the statutory period, has no right by reason of residence
and improvement, as against the entry of Anderson; that failing to
preserve his rights by appeal he can not now be heard to renew his
allegations of contest against said entry, and that the same being pri-
ma facie valid is a bar to an entry of said forty by Smar under the
homestead laws.

Your decision is accordingly, affirmed.

JIIOMESTEAD—ADJOINING FARM—ADDITIONAL ENTRY.
JOHN B. DovYLE.

Section 2289 R. 8., as amended by the act of March 3, 1891, does not authorize an
adjoining farm entry based upon a pending original homestead entry of an ad-
jacent tract.

The right to make additional homestead entry of contiguous land under section 5,
act of March 2, 1889, exists only where the original entry is made prior to the
passage of said act,

First Assistant Secretary Chandler, to the Commissioner of the General
Land Office, August 25, 1892.

On May 28, 1891, John B. Doyle, applied to make additional home-
stead entry for lot 8, Sec. 3, T. 12 N,, R. 5 W., Oklahoma City, Okla-
homa. This application was, as shown by endorsement, rejected by the
local officers ¢ for the reason that the law opening said lands for settle-
ment makes no provision for additional homestead entries.”
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Doyle appealed; whereupon by decision dated August 5, 1891, you
affirmed the ruling below. From this decision he appeals here.

The tract in question contains 10,40 acres which are contiguous to
lots 8 and 9, See. 4, of said township containing 69.24 acres embraced
in an original homestead entry made by Doyle April 29, 1889.

You hold, in effect, that as Doyle’s claim to the 69.24 acres was based
simply npon bis original homestead entry, he was not the owner thereof
within the purview of section 2289 Revised Statutes, as amended by
the act of March 3, 1891 (26 Stat., 1095); that he consequently could
not make the adjoining farm entry, contemplated in said section and
that his present application must accordingly he denied.

Counsel for Doyle urge in effect that the intention of Congress being
as indicated by recent legislation *“to give to each seftler a full one
hundred and sixty acres of land” his pending application should be
allowed under the acts of March 2 1889, (25 Stat., 854), and March 3,
1891 (26 Stat., 1095).

In support of this it is nurged that section 5 of the act of 1891, supra,
is “ designed to afford the same opportunity to settlers” as the fifth
section of the said act of March 2, 1889. While the fifth section of
the act of 1891, suprae, amends section 2289, it makes no change in that
part thereof which provides for adjoining entry and makes no refer-
ence to the said act of March 2, 1889, Moreover, the said fifth section
of the act last referred to, whereby the homestead settler is allowed to
make under certain conditions, additional entry of land contiguous
to his original entry, obtains only where such original entry was made
prior to the passage of the act. Doyle’s original entry being made
April 29, 1889, he is not a  homestead settler who has keretofore entered
less than one quarter section” and consequently is not qualified to
make the entry contemplated by said fifth seetion. The act of March
2, 1889, (23 Stat., 980), whereby this andother land in Oklahoma was
opened to settlement provided for its disposal * to actual settlers under
the homestead laws only.” As Doyle for stated reasons is not entitled
to make additional entry under the said fifth section of the act of
1889, the only remaining question is whether or not his application can
be allowed under section 2289, supra, and section 5, of the act of March
3, 1891, supre, which provide that «‘every persou owning and residing
on land may, under the provisions of this section, enter other land
lying contiguousto his land, which shall not, with the land so already
owned and occupied, exceed in the aggregate one hundred and sixty
acres.” ‘

By existing regulations the applicant for such entry was required to
show inter alie that he had not acquired the land embraced in his
original farm under the homestead law. See General Circular issued
January 1, 1889, page 20, also that issued Febrnary 6, 1892, page 17.
Doyle’s original entry having been made under said law, it follows that
his present application must be denied. Your decision is affirmed.
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PRACTICE-—AMENDMENT—NOTICE—CONTINUANCE.

HirTLE v. RHEA,

New service of notice is not required where the contestant is permitted to amend the
charge against the entry, but a continuance of proceedings in such case may be
allowed in the diseretion of the local office.

-

Acting g Secretary Chandler to the Commissioner of the General Land Office,
August 25, 1892.

January 19, 1885, W. H. Rhea made timber-culture entry for the W.
4 of the NE. £ and the K. § of the NW. 4, Sec. 18, T. 26 S,, R. 15 W,
Larned, Kansas.

December 12, 1888, M. N. Hittle filed an afidavit of contest against
the same, alleging failure to comply with the law during the second
and third years. Notice was served on Rhea, and hearing was set for
January 28, 1889, at which time the attorney for defendant appeared
and moved to dismiss the contest, because the affidavit was made upon
information, and because, further, the charges were not sufficiently
specific to form a proper basis for contest.

On said motion the register held as follows:

The plaintiff’ required to be more specific in the allegations in the contest affida-
vit. Plaintiff allowed to amend. Motion sustained as to the 2d and 3d count, and
overruled as to the first.

On the same day the plaintiff filed an amended affidavit in conform-
ity with the ruling of the register, and the case was continued until the
next day, January 29, when attorney for defendant again appeared and
insisted that the defendant was not in court, because he had received
no notice of contest under the amended charge, and claimed that he was
entitled to thirty days notice thereunder. ,

The register held that no new notice was required, and thereupon the
case was continued until the next day (January 30), when plaintiff in-
troduced his witnesses to prove default upon the part of defendant in
planting trees, ete. The defendant did not appear in person, but was
represented by counsel, who cross-questioned the plaintiff’s witnesses,
but all the time insisted that the defendant was not properly in court,
and protested againstany proceedings on account thereof. Nowitnesses
were introduced by defendant.

August 7, 1889, the register and receiver rendered a joint opinion sus-
taining the contest and recommending that Rhea’s entry be canceled.
Rhea appealed, and by your letter of September 24, 1891, now before
me, you affirmed the action of the local officers, and he now further
prosecutes his appeal to this Department.

The evidence, I think, fairly sustains your judgment, but the point
chiefly relied on by the defendant is that it was error to hold the de-
fendant to trial, without giving him thirty days notice under the
amended affidavit.
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The motion to dismiss the contest for insufficiency of the aftidavit was
in the nature of a demurrer to the petition in a court of law. It is the
universal practice, so far asmy observation and research have extended,
when a demurrer is sustained to a bill or petition, to allow the plaintiff
to amend the same but no new service of process is ever required to
be served on the defendant. He has been once properly brought into
court,and thereafter he is regarded ashaving notice of all subsequent
proceedings in open court. See MeFarland ». Jackson, 10 L. ., 405.

Had the defendant attacked the process for some defect therein or in
the service thereof, and that motion had been sustained, a new notice
and service would have been proper because the first being faulty he
was not properly in court, and the register and receiver would not have
had jurisdiction of the person of the defendant, and he might insist
that he be legally notified. But he was properly in court, probably
npon a defective pleading or charge, and your action was therefore
right in holding that he was not entitled to another notice. It was a
matter of discretion to allow a continnance upon an amendment of the
affidavit, which it appears was exercised on behalf of the defendant,
If he had any defense or testimony to offer in support of his entry, he
should have offered it on the adjourned day. Having failed to offer
_ proof he must stand by the record made.

Your judgment is affirmed.

PROCEEDINGS BY THE GOVERNMENT—-NOTICE—MORTGAGEE.
UNITED STATES ». NEWMAN ET AL.

Due notice of all action should be given a mortgagee, where the record of proceed-
ings in the local office discloses the fact of such interest, and in.the absence of
such notice the right of said mortgagee to be heard is not defeated by a judg-
ment of cancellation.

Aecting Secretary Chandler fo the Commissioner of the General Land
Office, August 26, 1892,

On January 20, 1890, your judgments cancelling the following pre-
emption cash enfries made in the McCook, Nebraska, land office were
affirmed by the separate judgments of this Department. (Press copy-
book 1. and R. No. 238 p. 315.)

(1) Cash entry No. 191, of Albert E. Newman, for the SW. £ SW. {
Sec. 24, N, 1 NW. 4, NW. 1 NE. { Sec. 25, T.6 N.,, R.39 W. On July
16, 1890, William Gleason filed homestead entry No. 9647, for the SW,
1 SW. % Seec. 24, of said tract, and Edward Fitzgerald filed pre-emption
declaratory statement No, 7049, for the NE. £ NW. 1, NW. 1 NE. % Sec.
25, of said tract.
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[Description of fourteen other canceled entries omitted. ]

- In 1884, and after final proof was made and a certificate issued on
each of these entries, The Harlem Cattle Company became the owner
of all these tracts by purchase from the entrymen.

On June 24, 1886, it gave to the Kit Carter Cattle Company a trust
deed to all of said land to secure the payment of $20,000 that day bor-
rowed from said Kit Carter Cattle Company. The trust deed was duly
executed by the officers of the Harlem Cattle Company, and was re-
corded in Chase county Nebraska, in which all of these lands are situ-
ated. ‘

On July 31, 1886, on the report of a special agent, you held all these
entries for cancellation. Thereupon the Harlem Cattle Company, as
transferee, asked for and obtained a hearing to sustain the legality of
said entries. The hearing was held on February 9, 1887, before the
local land officers. Notice was obtained on the entrymen by publica-
tion, but none of them appeared at the trial. The Harlem Cattle Com-
pany introduced in evidence a certified abstract of title in each of the
fourteen cases, which gave a history of the title of each tract, and
showed that the Harlem Cattle Company was the owner of all the land,
and that the Kit Carter Cattle Company had a mortgage thereon for
$20,000. After considering the evidence submitted the register and re-
ceiver recommended the entries for cancellation, and on October 8,
1888, you affirmed their action, and on appeal this Department con-
curred therein by its judgments of January 20, 1890, and the euntries
were canceled on February 18, 1890,

Isham R. Darnell, manager for the Kit Carter Cattle Company, then
filed a motion for a rehearing, and asked that the entries be reinstated;
also averring that there was a complete defense to the charges of fraad
against the several entrymen. It also alleged facts tending to show
that the Harlem Cattle Company, instead of defending the entries in
question against the charges of fraud preferred by the special agent,
had really assisted the government, and had not even attempted to
procure the attendance at the trial of any of the entrymen, and that its
failure to defend the validity of the entries was due to its desire to de-
stroy its own title, in order to escape the payment of the mortgage.

It is also claimed in the motion for rehearing, which was denied by
the Department March 17,1892, that at the tfrial in February, 1887,

Charles E. Stevens and Henry Hudson, two of the principal witnesses
for the government, were actually in the employ of the Harlem Cattle
Company, and that while said witnesses were receiving three dollars
per day from the United States, the manager of the Harlem Cattle
Company paid their board at the Commercial Hotel in McCook, and
that Frank Gilley was brought to the trial to testify for the entrymen,
but at the bidding of the manager of the Harlem Cattle Company he
gave evidence against the entries, ete.; that it was not the purpose of

1641—vorL 15——135
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the Harlem Cattle Company to defend said entries; that its- manager,
MeGillen, procured a relinquishment to the tract most valuable on ac.
count of improvements thereon (that of Thomas Cooper) and applied
to enter the tract in his own name, and that long before these entries
were cancelled MecGillen filed applications for himself and others in his
employ to enter all the lands, and when entries were not cancelled, pro-
tests were instituted in the name of McGillen, Cassidy and others.

~ All of this was set forth to show that the transferee assisted the gov-
ernment in the attack on these entries with a view of defeating the
mortgagees.

The Department refused to order a hearing in the interest of the
mortgagee for the reason that one of the affidavits setting up these
facts was made by one Hays, who, it appears, had given testimony in
the trial to the eontrary of that sworn to in his affidavit. It was also
held that the mortgagee, not having filed a notice of its interests in
the tracts,in the local office, could not be heard to complain of the want
of notice of the judgment canecelling the entries.

The motion for rehearing was denied on March 17, 1892,

I am now in receipt of ‘a motion to review said judgment. It is con-
tended that these cases ¢ were tried and said entries cancelled without
autbority, for the reason that the interest of the Xit Carter Cattle Com-
pany was known to the local officers and the special agent of the gov-
ernment, and no notice of the proceedings were given to said cattle
company, and all proceedings without such notice were absolutely
void.” There is also filed as a part of the motion an affidavit, which is
as follows:

Sterling P, Hart, of lawful age, being first duly sworn upon oath, deposes and
says, That he was register of the U. 8.land office at MceCook, Nebraska, from Novem-
ber 1, 1886 until February 28,1891, and during that time I had aetion (avtunal) offi-
cial supervision and control of the affairs of the register’s office. At the time affiant
assnmed control of said office there were matters pending against a large number of
cash entries, to which tracts W. J. McGillen manager of the Harlem Cattle Com-
pany, claimed ownership on behalf of said eorporation. One George B. Coburn
then special ageunt for the Gen’l. Land Office, was in charge of said cases on behalf
of the government. The Harlem Cattle Co. intervened and asked for a hearing in
all cases whers the land was claimed by them, Affiant has been shown «lepartinental
letter of date March 17, 1892, and has examined the cases and entries therein enumer-
ated and set ont anil remembers that said entries were among the one claimed by
the Harlem Co. at that time. Hearing were had in all of said cases before the office
while affiant was the register and affiant had general supervision of said hearings.
Affiant further states that the local land office was informed of the mortgage lien
given by the Harlem Cattle Company to the it Carter Cattle Co. upon these tracts
and other lands, to secure the payment of $20,000 by W.J. McGillin who mnotified
said office and in his evidence in the case of the United States ». Albert C. Newman
so testified in February 1887. Geo. B. Coburn, special agent of the Interior Depart-
ment, conducted the case on behalf of the government.

The Kit Carter Cattle Co., mortgagees, were not notified of said hearings fo can-
cel said entries and were not inade a party thereto. Neither was it notified of any
of the decisions rendered in said case.
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It has been ascertained from the records and hearings had that the
several abstracts of title introduced at the trial as evidence disclose the
fact that the Kit Carter Cattle Company held a mortgage on the tract
for $20,000.

This company never received any notice of the finding of the register
and receiver on the evidence, nor of the judgment of your office can-
celling the entries, nor of the judgment of the Department affirming
your action, althongh in the departmental decision of January 20, 1890,
the local officers were directed to notify all interested parties.

In the case of Flemming. #. Bowe (on review) 13 L. D., 78, it is said—

It appears in the evidence submitted at the trial before the local officers on the
contest of Flemming, thut testimony was introduced showing that the entrymen
had conveyed this tract to Norris before the initiation of said contest, and that he
had conveyed the samne to Lalinan who then was the owner thereof, and the public
records of the county where the hearing was had disclosed these transfers. After
these facts were brought to the knowledge of the register and receciver, the trans-
ferees were entitled to a notice of the decision in said case. Lahman was then the
actual party in interest, and as such was entitled to notice of all the decisions had
in said case. It is not shown that he or any of said transferees or mortgagees ever
received any notice of the decision of your office in said case or of the decision of
this Department of December 2, 1890,

I conclude that the present owner of the equitable title to this tract, as well ag
the mortgagees, were entitled to a notice of said departmental decision (notice to
the attorney of the entryme.n was nnt notice to them) and that thev h:n:e received
no notice of said decision. _

It was also said in said case (syllabus) that ¢mnotice of a decision
should be given a trausferee where the fact of transfer is disclosed by
the evidence submitted at the trial; and in the absence of such notice
the decision does not become final as to satd transferee.”

I am of theopinion that the Kit Carter Cattle Company was entitled
to a notice of the finding of the register and receiver recommending
these entries for cancellation, and that it has been entitled to notice of
all the judgments since pronounced, and, receiving none, it cannot be
held bound by the judgment cancelling these entries, and the judgment
canceling the same did not dispose of the company’s rights. It is true
that the company had no further or different right than that of the en-
trymen themselves, bit, as the interested party, and in view of the fact
that the transferee neglected to defend the entries, but seems to have
acted in a hostile manner towards them, it was the actual party in in.
terest and should have been allowed its day in court to show that the
entries were valid.

A transferee, when his interest is made known, has always been
allowed to show that the entryman has complied with the law, and in
a case like this I think that the mortgagee may properly be deemed the
party in interest and should be given all the rights of a transferee.

The mortgagee is asking that the entries be re-instated, and that he
be allowed a hearing to prove the validity of said entries.

I think the departmental holding on March 17, 1892, to the effect that
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the mortgagee was not entitled to notice, was erroneous, for the filing
in evidence of the certified abstracts at the trial before the register and
receiver in 1887 was sufficient notice to the local office of the interest
of the mortgagee. See case of Fleming v. Bowe (13 L. D., 78); Me-
Leod v. Bruce et al. (14 L. D., 85.)

Since the judgments of (ancelh‘mou were rendered other parties hawe
entered thiese tracts or made filings thereon, as shown by the statement
of facts heretofore given.

You will serve a notice on these parties to show cause within a reason-
able time to be fixed by you, why the judgments of cancellation made
January 20, 1890, may not be set aside, the entries and filings on these
lands be canceled and the old entries be re-instated.

~

CONFIRMATION—SECTION 7, ACT OF MARCH 3, 1891.
IrA M. Boxnbp.

The actual date of the receiver’s receipt fixes the commencement of the period
within which action must be taken to defeat confirmation under the proviso to
section 7, act of March 3, 1891.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 26, 1892,

The land involved in this case is described as the SE, 1 of Sec. 32,
and - W. & of 3W. £, Sec. 33, T. 25 S., B. 8 E., Las Cruces land district,
New Mexico.

It appears that on January 6, 1881, Ira M. Bond made desert land
entry for said tract, and on January 5, 1884, submitted final proof, and
tendered payment for the land. The local offic ers approved the proof
as to the SE. 4, Sec. 32, but rejected it as to the W, 4 of SW, 1, Sec.
33, on account of contlict with the grant of the Texas Pacific Railroad
Company, whereupon the claimant appealed from their action, alleging,
inter alie, that the railroad company having failed to comply with the
law granting the lands, all right thereto had been forfeited by said
company.

Under date of April 20, 1885, you dneeted the local officers to accept
the final proof and issue the ﬁnal papers in the case, as the grant to
said railroad had been declared forfeited; therefore on April 6, 1886,
said officers accepted payment for all of the land in question, and
issued the final receipt and certificate therefor.

Subsequently, on the report of a special agent, the entry was held
for cancellation, and a hearing ordered at the request of the claimant
was held at the local office February 26, 1889, upon which the local
officers recommended the cancellation of the entry.

April 20, 1891, before any action had been taken by you in the mat.
ter of the hearing, the entryman filed in your office a motion to have
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said entry confirmed under the act of March 3, 1391, alleging, in sub-
stance, that as the railroad grant had been forfeited and you directed
the issue of final papers on the entry April 20, 1385, that more than
two years had intervened between the last mentioned date and the
report of the special agent, dated October 14, 1889, and therefore that
the entry came within the purview of the proviso in section seven, of
said act and is confirmed thereby.

Under date of October 19, 1891, you denied the motion of Bond to
approve the entry, as confirmed under said proviso, and affirmed the
action of the local officers in holding that the entry should be eanceled.

The claimant appealed, alleging in substance that it was error to
hold that final certiﬁcate and receipt issued April 6, 1886, did not
relate back to January 3, 1884, the date of presenting ﬁn‘l] proof and
thereby showing an 1ntervenmg lapse of two years, between the last-
mentioned date and the date of the protest against said entry and that
it was error to hold that the testimony taken at the hearing showed
the land to be non-desert in character and had not been reclaimed.

The proviso referred to, section seven, act of March 3, 1891, provides:

That after the lapse of two years from the date of the issuance of the receiver’s
receipt npon the final entry of any tract of land under the homestead, timber-culture,
desert land, or pre-emption laws, or under this act, and when there shall be no
pending contest or protest against the validity of sueh entry, the entryman shall be
entitled to a patent conveying the land by him enteled and the same shall be
issued to him.

It will be observed that the law is very specific in fixing the date OTT
thereceipt as the tine when the period of two years commences to run
and that no contest, protest, or inquiries into the legalities or merits of
a case is provided for or permitted after a final receipt has been issued
two years. Furthermore, there is no authority in said act or in any
other statute, that authorizes or allows the changing or altering of the
date in a final receipt for the purpose of bringing an entry under the
proviso aforesaid, nor can this Department in the exercise of its super-
visory powers enter into the merits of the case and per mlt such a pro -
ceeding. -~

The final papers in the entry in question were issued as aforesaid
April 6, 1886, and on November 12, 1837, within two years therefrom
the entry was held for cancellation on the report of a special agent.

It does not appear that it was through any fault of the entryman
that the final receipt was not issued at an earlier period, in fact at that
time, being prior to the act of 1891, it was immaterial, now, however,
the date of the receipt is material, yet it cannot alter the conditions
existing when the same was issued.

The evidence submitted at the hearing shows that a large proportion
of the land is eovered by timber of good. fair size, and furthermore,
that the land adjoining thereto, owned by one of the witnesses, has
grown good agricultural crops for several years withont artificial irri-
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gation and the witnesses testify further, that in their belief the same
could be raised on the land in controversy. It is also shown that the
claimant owns no water rights nor has he any improvements or ditches
on the land and that the land is unquestionably non-desert 1t md Your
decision is therefore affirmed.

PRE-EMPTION ENTRY-MARRIED WOMAN.
Lizzig CHITTENDEN.

A pre-emption entry made in good faith by a married woman may be referred to the
board of equitable adjndication, where it appears that she had fully complied
with the law in the matters of settlement, residlence and improvement, prior to
and up to the time of her marriage, and the local officers, with full knowledge
of the facts, accepted her proof and payment and issued final certificate thereon.

Flirst Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 20, 1892.

I have considered the appeal of Lizzie Chittenden, formerly Lizzie
Rigby, from your decision of January 8, 1891, holding for cancellation
her pre-emption cash entry for the SW. 1 of the SE. 1 of Sec. 6, and
the W. & of the NE. 4, and SE. } of the NE. } of S8ée. 7, T. 25 8., R.
31 E., Visalia, California, land district.

The record shows that on the 28th day of July, 1885, Lizzie Rigby,
then a widow with a family consisting of four children, filed her pre-
emption declaratory statement for said land, alleging settleinent thereon
July 10, 1885,

After duly advertising she made final proof on the 28th day of May,
1888, which was accepted by the local officers on the 31st day of May,
1888, and payment for the tract received, and receivers’ receipt issued
on that date.

By letter of January 8, 1891, you held her cash entry for cancellation
for the reason that at the date of such entry she was a married woman;
from which decision she appeals.

Her final proof appears to be regular in all respecis. It shows actual
settlement on the tract in July, 1885, and continuous residence up to
date of proof; that she built a dwelling house twelve by twelve with
an addition fourteen by eighteen feet; chicken house, out-buildings;
eighty aeres fenced with wire, and four acres fenced with pickets,about
twenty acres of the land broken and cultivated to crops. These im-
provements are shown to be of the value of more than $600. It also
shows she had on the tract plows and other farming implements, two
horses, eow and calf, chickeuns, ete., and that her house was Wel] far-
nished.

On the 26th day of November, 1885, she was married to a man by
the name of Chittenden and he appears to have made his home on the
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tract, although he has worked most of the time at a railroad station
some miles from the tract.

There is no adverse claim; her entry was made in good faith; she
had fully complied with the law in making her settlement, residence
and improvements thereon, prior to and up to the time of her marriage;
the local officers with « full knowledge of the facts, aceepted proof and
payment for the land and issued final certificate therefor. Under these
circumstances the entry may be referred to the Board of Equitable Ad-
judication, Emma MeClurg (10 L. D., 629); Margaret B. Bailey (11 1.
D., 366).

This entry is accordingly so referred.

The decision appealed from is to this extent modified.

PRE-EMPTION ENTRY—SETTLEMEN'L.
FULLER ». CLIBON.

Placing building material on public land, with a bona fide intention of erecting a
house therefrom, is an act of settlement that will be protected if followed up
with reasonable diligenece hy the actual construction of the house.

Aecting Secretary Chandler to the Commissioner of the General Land
Office, August 27, 1892,

Thave considered the ease of Kate TFuller . Anna B. Clibon on appeal
by the former from your decision of July 14, 1891, dismissing her protest
against the final proof of the latter for the 8§ of the NIEL and the NEL
of the SEZ of Sec. 8, T. 9 8., R. 64 W., Denver, Colorado, land district.

On May 15, 1888, Anna B. Clibon filed her declaratory statement for
the land, alleging settlement on the 10th of said month. On Septem-
ber 25, 1888, Kate Fuller filed her declaratory statement alleging set-
tlement on the 21st of said month. On April 4, 1889, Clibon, upon due
notice offered final proof. TFuller appeared and filed her protest against
the same, alleging (1) that Miss Clibon had made no settlement upon
the land before filing, nor at any time before the settlement by the pro-
testant: (2) that if she did settle on the land, she 4id not follow up the
settlement by improvements within a reasonable time; (3) that she has
not resided upon or cultivated the land as required by law; (4) that
she had not until about two months before offering proof a habitable
house on the land; (5) she was not, as affiant believes, twenty-one years
old when she filed for the land.

Upon this protest being filed a hearing was allowed. The final proof
witnesses were cross-examined and witnesses were called by the pro-
testant, and upon the case presented the local officers sustained the
protest, rejected the final proof, and recommended the cancellation of
Miss Clibon’s filing. From this she appealed, and upon a review of
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the record and testimony you reversed their decision, from which Mrs,
Fuller appealed.

The testimony in the case shows substantially the following facts:

On May 10, 1888, Miss Clibon and her father went upon this land;
her father went to the timber and eut four logs or poles and brought
them onto the tract and laid them in the form of a square with a stone
under each corner. This they called & ¢ foundation” for a house. They
then went away and the ‘foundation” remained until about the 25th
of September following. After placing the foundation on the land
Miss Clibon filed her declaratory statement, as stated above. She was
unmarried, and the proof shows that she was twenty-one years of age
and qualified to pre-empt the land. She lived with her father on an
adjoining tract, and was a carpet weaver.

On September 24, or 25, Mrs. Fuller and her brother went upon the
land and took the logs or poles and stones that had been placed there
by Clibon and moved them a short distance and laid them again in
square form and called this a “ foundation ” for a house for Mrs. Fuller.
They placed a notice on these logs of their settlement, and they re-
turned to Elizabeth where the brother, Carson, clerked in a hotel. It
appears that immediately thereafter Miss Clibon put a notice on the
same logs that she claimed the land, and soon thereafter began the
erection of a house on the tract. On Saturday, September 29, Mrs.
Fuller sent some lumber on the tract for a house, and on Monday, Octo-
ber 1, her brother went there with some men to erect it. They found
that Miss Clibon had put up a log house, “chinked and daubed,” board
roof, etc,, and that she was living in the house; she has maintained
continuous residence ever since. .

Mrs. Fuller’s house was so far eompleted by the 5th of October that -
she slept in it over night, and on the 9th following she moved into it
and has maintained continunous residence.

Each claimant has a fairly good house, each has a well of water, sta-
ble, chicken house, some fencing and some breaking; in fact, much
unnecessary time was spent in the trial over the value of the improve-
ments of the claimants. The difference in value is so small that it is
wholly immaterial. Each has a filing and each has, now, settlement
and ample improvements. The question when settlement was made by
eacl is iinportant.

The Department in a long line of decisions has adhered to the rule
that to make a settlenient a person must goupon the land claimed, and
do some act connecting himself with the particular tract claimed, and
the act must be equivalent to an anunouncement of intention to claim
the land, from which act the public generally may have notice of the
claini.  See Samuel M. Frank (2 L. D., 628). Parties, however, from
time to time, have claimed that certain acts done by them were suffi
cient, and through a series of decisions the Department has been com-
pelled to hold that certain acts were not sufficient to be considered a
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settlement, as, driving stakes to indicate the site of a house (2 .. D.,
184), «picking ” a small patch of ground and erecting a cross (3 L. D,,
162), going onto the land and erecting a board thereon with statement
of his claim, ete., (2 L. D., 621); and in Barrott ». Linney (2 L. D., 26)
it was found that Linney went upon the land ¢ and placed there a few
timbers loosely outlining a house he il not establish his residence
on the land but shortly thereafter went to Rocky Canon, etc.,” and it
was said in this decision that Linney had never been in possession of
the land., In Witter . Rowe (3 L. D., 449) it was said—

From the evideuce offered to establish the alleged settlement of Mrs. Witter, it
appears that she went npon the land about May 20, 1883, and directed in person the
laying of a foundation for a house from a few logs or poles that had beentleft on the
land by a foriner settler, such foundation being made by simply arranging in the
form of a sqnare the said material. No further acts of scttlement on the part of Mrs.
Witter appear tohavebeen performed on the land prior to Rowes’ (homestead) entry,
nor 1s any reason turnished to account tor such fact.

Upon this evidenee the land was awarded to Rowe.

It is shown that a small piece—one or two acres—of this land in
controversy was inclosed in the field of Miss Clibon’s father and culti-
vated by him. She says she got the corn to feed her cows, but this is
not cultivation that can help her settlement, as it was no notice to any
one that she was improving or cultivating the land—in fact, she was
not. '

It is shown that she had some logs on the land in the latter part of
September, which were placed there to build a house. The two wit-
nesses testify to this and fix the number at about two wagon loads, and
they say they are satisfied the logs were used in her building.

I do not consider that the act of either claimant in laying the
¢foundation”mentioned was “ asettlement in person” on theland, ascon-
templated by section 2239. To gooutupontheprairie andlay fourpoles,
which aman can cacry, in a square form and go away and leave them
to be hidden by the grass and weeds is not an act such as attaches one
to the tract of land, nor does it give notice to persons passing or going
upon the land that any one had made personal settlement thereon,
within the meaning of the pre-emption law. Mrs, Fuller and her brother
found this “foundation” evidently because she was looking for it, she
having notice of a filing on the land, and she says of this “foundation”—
¢it was all covered with sand. I had to dig it out from under the sand
to get the logs.” The mere moving of this pretence of a foundation to
a new place was no more an act of settlement than was the first act.

It is not intended to be said that where a party goes upon land and
actually commmences building a house in good faith that the laying of
the foundation may not be, if properly followed up, an act of settlement,
but in the case at bar the laying of these poles was a mere pretence to
bold the land to make an excuse for a filing, Neither party used the
poles, as they were worthless, and Miss Clibon did not build her house
near where she had laid this “foundation,” while Mrs. Fuller, who had



234 DECISIONS RELATING TO THE PUBLIC LANDS.

the “foundation” did not build on it. The placing of material on land
with bona fide intention of erecting a house therefrom is an act of settle-
ment, and it followed up with reasonable diligence by the actual build-
ing of the house, will be protected, as of the date such lumber was
so placed ; but a few worthless poles not intended for a house, whether
carried onto the land or found on it and carried from one point to
another, is no such act as ecan be considered, so it remains to de-
termine which of these claimants has the prior and superlor right by
some act of settlement.

The exact date when Miss Clibon placed the logs on the land is not
given, but it appears to have been prior to the arrival of the lumber of
Mrs. Fuller, which was on Saturday, September 29, She says she did
not send the lumber till her filing came from the land office. When
her men went to build the house, they found Miss Clibon’s house com-
pleted, and they found her ‘“keeping house” in it. Mrs. Fuller, who
was contesting an adjoining claim, says she crossed the land a few days
after she laid the foundation and she saw no house, but when she was
there next Anna Clibon was living on the land.

It is elaimed that Clibon had not followed up her filing by making
improvements and cultivations within reasonable time; if this be ad-
mitted, the preponderance of the evidence shows that she had logs on the
land to build her house, and logs of which it was actually built, before
any act of Mrs. Fuller which gave her any valid adverse claim. So she
had as between her and the government cured her default.

From these considerations your judgment is affirmed, and the protest
dismissed. 4

DESERT LAND CONTEST—SUSPENDED ENTRY.
ADAMS 2. FARRINGTON.

During the pendency of a departmental order suspending an entry the local office
has no jurisdietion to entertain confest proceedings against such entry, and the
subsequent approval of such action by the General Land Office, after the revo-
cation of said order, will not give effect to such proceedings.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, August 27, 1892.

On the 2d of April, 1877, E. D. Farrington made desert land entry
for the NE. 1 of See. 32, T. 30 8., R. 27 E., M. D. M., Visalia land dis-
triet, California, which entry, together with all others of like character
in said land district, was suspended by the Department on the 28th of
September, 1877, and was not released from suspension until Janunary
12, 1891.

On the 22d of April, 1886, John Adams filed a homestead applica-
tion to enter said land, which was rejected by the local officers on
account of the pending claim of Farrington. Adams thereupon initi-
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ated eontest against Farrington, alleging failure upon his part to com-
ply with the law, and also the non-desert character of the land,

Notjece issued for a hearing to take place September 23, 1886, on
which day an alias notice issued for December 6, 1886, which was
served upon Farrington September 28. At the hearing Farrington
made default and Adams submitted his testimony. On the 28th of
December, 1886, the loeal officers rendered a decision in which they
recommended the cancellation of Farrington’s entry. In forwarding
the papers in the case to your office, the local officers reported that
Farrington had not appealed from their decision. _

Prior to this time, E. R. Angell had filed application to mako timber-
culture entry for the land, which the local officers had rejected on
aceount of Farrington’s entry, from which action on their part he ap-
pealed to your office. The papers in both these cases were transmitted
to the Departinent for its information in connection with the ease of
United States ». J. B, Haggin (12 L, D., 34).

Decision was rendered in that case on the 12th of January, 1891. In
that decision the order of suspension of said entries was revoked, and
it was stated that

The time between the date when said order of suspension became effective, and
" the date of the notice of its revocation will be excluded from the time within which
the entryman is required to make proof of his compliance with the requirements of
the law.

In that decision it was also said:

Upon therecord presented, it will be quite impracticable to determine the validity
of the other entries suspended under said order. Indeed, the record does not show
that the entrymen have been duly notified, or that any hearings have heen had
upon their particular entries. Before any of the other entries can be canceled,
hearings must be had and proof submitted by the United States or contestant,
showing the invalidity of each entry. The LeCoeq cases (2 L. D., 784); Henry Cliff
(8 L. D., 216); George T. Burns (4 L. D., 62); John W. Hoffman (5 L. D., 2).

On the 14th of February, 1891, you rendered a decision in the case
of Adams »r. Farrington, and also upon the appeal of Angell from the
deeision of the local officers in rejecting his timber-culture application.
In the case of Angell you affirmed the action of the loeal officers. In
reference to the case of Adams ». Farrington, you informed the local
officers that their action in allowing the contest of Adams to proceed,
while Farrington’s entry was suspended by order of the Department,
was error, but you add:

The order of suspension, however, having been revoked by the Honorable Secre-
tary of the Interior, in his decision of January 12, 1891, and in view of the fact,
that the record before me is regular in all other respects, and clearly proves the
invalidity of the entry involved, yonr deeision is affirmed, desert land entry No. 72 -
canceled, and the case of Adams ¢, Farrington, closed.

From that decision you awarded to Angell the right of appeal, but
not to Farrington. The latter, however, filed with the register and
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receiver an appeal, which they forwarded to your office on the 3d of
June, 1891,

On the 7Tth of July, 1891, you advised the local officers that F%rring-
ton having failed to appeal from their decision, he was barred the right
of appeal from yours of February 14, 1891, which closed the case. You
informed them that his appeal would not be received and transmitted,
and direeted them to notify him to that effect, and that he would be
allowed twenty days within which to apply for a writ of certiorari.

Such application was made, and on the 4th of December, 1891, the
Department directed you to certify to it “the proceedings in the case,
and in the meantime suspend all action relative to said entry until fur-
ther advised.” You complied with that direction on the 22d of said
month, and the case is accordingly before me for consideration. The
notice of appeal specifies the following as the errors committed by you:

1. The Hon. Commissioner erred in affirming the decision of the register and re-
ceiver and in canceling said desert land entry No. 72, because neither the register
and receiver nor the Hon. Commissioner had jurisdiction of the person of the claim-
ant nor of the subject matter of the contest for the reason that the said entry had been
suspended by order of the Secretary of the Interior September, 1877, and proceed-
ings on behalf of the United States were at all times thereafter and until February
12, 1891, pending against said entry, and while the same were pending the register
and receiver had no jurisdietion to receive or entertain any contest by an individual,
nor to issue notice or citation to claimant upon any such contest, nor to hear or de-
termine such contest.

‘2. The Hon. Commissioner erred in affirming the decision of the register and
receiver and in canceling said entry because it does not appear from the affidavits
by and on behalf of contestant nor from the evidence submitted on behalf of con-
testants that the land embraced in said desert land entry was not desert land at the
time said entry was made in the year 1877.

3. The Hon. Commissioner erred in affirming the decjsion of the register and re-
ceiver and in canceling said entry becanse such action on the part of the Hon. Com-
missioner is contrary to the directions and orders of the Secretary of the Interior
contained in his decision of January 12, 1891, in the matter of the three hundred
and thirty-seven suspended desert land entries in the Visalia land district, wherein
and whereby the Hon. Commissioner is directed and instructed to return all appli-
cations to contest (including appellant’s case, as he is advised and claims) to the reg-
igter and receiver for appropriate action.

The relief demanded, is that your decision be reversed, and that you
be directed and instructed to return and transmit the entire record in
the case to the register and receiver for appropriate action.

In deciding the case of United States ». Haggin, supra, after stating
that “before any of the other entries can be canceled, hearings must be
had and proof submitted by the United States or contestant, showing
the invalidity of each entry”, it was added:

1 see no objection, however, to passing upon the contests initiated prior to said
order of suspension, where hearings were held and evidence submitted by the re-
spective parties, and also allowing the parties, who have filed applications to con-

test, to proceed with their contests where the grounds thereof are the invalidity of
said entries.
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This language was used in the decision which revoked the order of
suspension of these entries. It in effect said that since such suspension
had been revoked there could be no objection to passing upon the cases
which had been initiated, and the evidence submitted by the respective
parties, prior to such suspension, nor to proceeding with eases which
had been initiated subsequent to such suspension, where the ground
of the countest was the invalidity of the entry. It is not intimated in
the langnage quoted, nor in the decision ecited, that either the loeal
officers or your office, would have jurvisdiction to proceed in a case
by ordering a hearing and rendering a judgment where the contest was
initiated after the entry was suspended and while the order of suspen-
sion remained in force. During this time the question was between
the government and the entryman, and ne individual could come in
and usurp the place of the government in the proceeding, and thus
secure for himself preference rights.

It seems unnecessary to cite authorities upon the proposition that
the application of Adams to contest the entry of Farrington was im-
properly allowed. 1In the case of George F. Stearns (8 L. D., 573),
it was distinetly said:

An application to contest an entry should not be allowed, pending proceedings
instituted against the same by the government.

See also Drury ». Shetterly (9 L. D., 211); Arthur B. Cornish ( 9 L.
D., 569); and Canning ». Fail (10 L. D., 657). What the loeal authori-
ties should have done, when Adams applied to contest the entry, is
stated in United States ». Scott Rhea (8 L. D., 578), in these words:

An application to contest an entry filed pending proceedings against the same by
the government, should be received and held subject to the final determination of
such proceedings.

All these entries having been suspended by the Department, juris-
diction over the cases and over the land was removed from the local
office and from your office, as effectually as if the cases were pending
before the Department upon appeals from judgments rendered therein
by such offices. In Iddings v. Burns (4 L. D, 559), it was said:

It has been held that when an appeal is taken from your decision your office loses
jurisdiction over the case, John M. Walker (5 L. D., 504), and also over the land
involved therein. Stroud v. De Wolf (4 L. D., 394). The same rule governs cases on
appeal from the local office.

My conclusion is, that the local officers acquired no jurisdiction
whatever by their proceedings upon the contest application of Adams.
I deem it unnecessary to cite authorities in support of the proposition
that where jurisdiction is wanting no default is possible upon the par-
ties litigant. It follows, therefore, that Farrington lost no rights by -
not appearing at the hearing appointed by the local officers, and in not
appealing from the judgment rendered by them. Their whole action
in the case was a nullity, and your affirmanece of their judgment did
not render valid that which was void from the beginning.
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All proceedings in the case, since the filing of the affidavit of con-
test, are therefore set aside, and you will return the whole record, to
the local officers, and direct them to appoint a hearing, give due notice
thereof to the partiesin interest, and adjudicate the case upon its merits.
Atsuch hearing the suggestion contained in the Haggin decision, in the
paragraph at the top of page forty-two of 12 L. D., will be adhered to.

.

PRACTICE-PUBLICATION OF NOTICE—AFFIDAVIT.
BRADFORD v. ALESHIRE.

An order tor publication of notice may be properly made on dne showing of the ne-
cessity therefor, and the affidavit in such case may he made by any person
who possesses the requisite information.

Acting Secretary Chandler to the Commissioner of the Qeneral Land
Office, August 27, 1892.

On the 20th of July, 1892, I directed that you certify to the Depart-
ment the record in this case for its consideration, you having denied
to Mrs. Bradford the right of appeal from your decision therein, rendered
on the 13th of February, 1892, claiming that such decision was inter-
locutory, and not appealable.

On the 3d of August, 1892, you complied with my direction, and the
record of the case is now before me. From it I learn that David
Aleshire made timber culture entry for the NE. £ of See. 9, T. 10 3., R.
1 E., New Orleans land district, Louisiana, on the 1st of April, 1887.

This entry was contested by Bratford, her contest atfidavit being
filed on the 1st of July, 1891, and on the 8th of that month an order
for the service of notice of contest upon Aleshire by publication was
made by the local officers, it having been shown to their satistaction
that personal service could not be made. The testimony was directed
to be taken before M. J. Andrus, notary public, at Crowley, Louisiana,
on the 18th day of August, 1891, and returned to the local office on or
before the 22d of that month. This notice was first published on the
11th of July, 1891, on which date a copy was inailed in registered letter
to Aleshire, at St. Paul, Nebraska, and there received by him on the
10th of that month, according to the return registry eard. Due proof
is made of the publication of the notice, according to law. and of the
posting of a copy thereof upon the land in question, and in the local
office. _

Aleshire did not appear, but made defanlt at the hearing at which
time Bradford submitted her testimony before the commissioner, which
was duly forwarded to the local office. Before a decision was rendered
by the local officers, a motion was made before them on behalf of Ale-
shire, to dismiss the contest on the ground

that he has not received a due and legal nofice of the alleged contest; that there is
no evidenee in the record of the service of notice on the contestee herein, and that
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the purported notice by publication is defective, insuffieient, and illegal, nor have
the conditions precedent thereto been fulfilled.

Objection was also made that the affidavit of contest was defective,
in that it alleged that Aleshire had failed to comply with the timber
culture law, specifying the particulars of such failure, but did not
allege that he had failed to cause the work to be done by others.

In deciding this motion the local officers said:

Inasmueh as the affidavit asking for publication of the notice of hearing is not
sworn to by contestant, but by her attorney, we are of the opinion that contestee’s
objections are well taken, and shonld stand, and the motion to dismiss is hereby
sustained. The case is therefore dismissed withont prejudice to the rights of con-
testant of applying for a new hearing within thirty days from receipt hereof.

From that decision an appeal was taken to your office, where the
‘same was affirmed on the 13th of February, 1892, In rendering judg-
ment in the case you said:

In all cases as the basis of au order tfor pnblivation, an affidavit is required by the
contestaut, and such affidavit can be made by the contestant only. The rules in
regard to obtaining notice by publication are constrned strictly, and I find the
notice defective for want of an affidavit made by the proper party, it having heen
made by contestant’s attorney. Your action is therefore affirmed, ete., ete.

An appeal being taken from that decision, you dismissed the same,
It is now before me, together with the record of the case, in response to
a writ of certiorari. The principal question presented for consideration
is as to the sufficiency of the affidavit for an order directing the service
of notice of contest upon the claimant by publication. This atfidavit
was made by the attorney for the contestant, and not by the contestant
herself. It stated that the affiant had made diligent search and in-
quiry for David Aleshire in the vicinity of the land in contest, and
particularly in the town where said land was situated and where said
Aleshire once visited, and found that it was generally asserted and
believed that the clalnant Aleshire is a resident of the State of
Nebraska, and only made a temporary stay in the State of Louisiana,
and that personal service can not be made, and service by publication
is necessary. ,

The truth of the statements contained in this affidavit is not ques-
tioned, neither is there any question raised but that the case is one in
which an order for the service of the notice of contest by publication
should have been made, Aleshire not being a resident of the State of
Lonisiana, but of Nebraska.

If the party to be served is aresident of the State or Territory where
the land is situated, the service must be personal, if the party can be
found. If he can not be found, service may be by publication, but be-
fore an order to that effect can be made, it must be shown that due dil-
igence has been used and that personal service can not be made. What
efforts to get personal service have been made must also be stated.
‘Where the party to be served is not aresident of the State or Territory,
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that fact must be made to appear, before the order will issne. After
that fact is established, it would be idle to require proof of efforts to
malke personal service within the State.

It is true that rule 11 of the rules of practice requires certain facts
to be shown “by affidavit of the contestant,” as the basis of an order
for publication, but Ithink a proper construction of that rule or require-
ment is, that the contestant must show such facts “by affidavit,” and
that the affidavit may be made by any person or persons who possess
the required information. Very frequently the attorney would be more
likely to be possessed of this knowledge than his client especially when,
as in this case, the client is a woman. Then, too, in a case where an
officer should be employed to make such service, and should fail, T
think the rule would be complied with when such officer’s affidavit
should be presented, stating what efforts had been made by him to se-
cure personal service, and the reasons why such service had not been
made. His statements would he based on personal knowledge, while
if the affidavit was made by the contestant, the facts must necessarily
be alleged on information and belief.

T have no hesitation in saying thatin my opinion an order for the
service of notice of contest upon a claimant by publication, may be
made when the proper proof to entitle a contestant to such order is
presented to the local officers, and that such facts need not necessarily
be shown by the affidavit of the contestant.

That this proof may be made by the attorney for the contestant was
held in the case of Anderson 2. Tannehill et al. (10 L. D., 388). In that
case the first ground of error enumerated by the counsel for the appel-
lant was:

That the loeal office lost jurisdiction of the case when it made an order for publica-

tion of notice of hearing to be held September 8, 1888, for the reason that no affi-
davit was filed showing effort to make personal service upon entryman.

The Department, in deciding that point said:

Upon examination of the record I do not find the allegation of fact in the first of
the above propositions to be sustained, for I find an affidavit of contestant’s attorney,
dated July 25, 1887, showing such efforts to make personal service of notice as would
fully justify an order of publication.

In the case at bar it is not claimed that Aleshire was a resident of
the State of Louisiana at the time of the initiation of contest, or at any
time thereafter. The notice mailed in registered letter, and directed to
him at St. Paul, Nebraska, was received by him more than thirty days
before the day fixed for the trial. He has made an affidavit in the case
and written several letters in relation to it, addressed to your office, all
of which are dated at St. Paul, Nebraska. Ithink, therefore, that the
order for the service of notice of contest upon him by publication was
properly made, and as the rezord shows that it was duly published and
posted, and mailed, as required by law, that he received a due and
Tegal notice of the contest.
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At the trial, the evidence submitted clearly established the fact that
the entryman has not complied with the requirements of the law under
which his entry was made nor caused the same to be done.

My conclusion therefore is, that the decision appealed from should
be reversed, and the timber culture entry of Aleshire should be can-
celed. It is so ordered.

HOMESTEAD—-SECOND ENTRY—MILITARY SERVICE.

Lewis JONEs.

A homesteader in making proof under asecond entry, allowed in accordance with
the proviso of section 2, act of March 2, 1889, is entitled to credit for such por-
tion of his military service as was not applied to his first entry.

Acting Secretary Chandler to the Commissioner of the General Land
Office, August 29, 1892,

On the 2d of November, 1891, you informed the local officers at Wa-
Keeney, Kansas, that the final proof made by Lewis Jones on the 4th
of August, 1891, for the SW. 1 of Sec. 34, T. 13 8,, R. 24 W, in said
land distriet, had been rejected by youn as being prematurely made.
The case is before me upon an appeal from sueh decision by you.

From the record of the case, I learn that Jones established his resi-
dence on the land in question on the 27th of February, 1889, and filed
his pre-emption declaratory statement therefor on the 27th of March,
of that year. Oun the 2d of June, 1891, he made homestead entry for
the tract, under the second section of the act of March 2, 1839 (25 Stat.,
854)., The proviso to said section reads as follows:

That all pre-emption settlers uponthe public lands whose claims have been ini-
tiated priorto the passage of this act may change such entries to homestead entries and
proceed to perfect their titles to their respective claims under the homestead laws
notwithstanding they may have heretofore had the benefit of such law, but such
settlers who perfect title to such elaims under the homestead law shall not thereafter
be entitled to enter other lands nuder the pre-emption or homestead laws of the United
States.

Jones enlisted in the military service of the United States,as a
voluuteer, at Jefferson, Wisconsin, on the 23d of April, 1861, and re-
mained continuously in the service until the 14th of September, 1865,
when he was mustered out at New Orleans, Louisiana. He was mus-

tered in as a corporal, and mustered out as a captain., His term of
~ service covered a period of four years and nearly five months.

Section 2305 of the Revised Statutes reads as follows:

The time which the homestead settler has served in the army, navy, or marine
corps shall be deducted from the time heretofore required to perfect title, or if dis-
charged on account of wounds received or disability incurred in the line of duty,
then the term of enlistinent shall he deducted from the time heretofore required to
perfect title, withont reference to the length of time he may have served; hut no
patent shall issue to any homestead settler who has not resided upon, improved, and

1641—voL 15 16
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cultivated his homestead for a period of at least one year after he shall have com-
menced his improvements. .

At the time Jones made his final proof for the land in question, he
had resided upon aund cultivated it for a period of two years, three
months and five days. As part of his proof he established the fact of
his service in the army, for the length of time already stated. Final
certificate was issued to him on the 4th of August, 1891, and on the
13th of that month he obtained from Burge and Dewey a loan of two hun-
dred and fifty dollars, securing the same by a mortgage upon this land,
executed by himself and wife. '

‘When Jones made his final proof for this land, he testified that “he
‘had never had credit for his military service on any homestead entry
heretofore perfected.” The records in the General Land Office show
that Jones made homestead entry for the W. & of the SE. 1 of Sec. 6,
T. 3 8., R. 5 W,, at Concordia, Kansas, on the 10th of March, 1876, and
final proof thereon on the 11th of March, 1880, after a residence of four
years, his military service being used to make up the other year. This
entry was patented August 30, 1882,

Sometime after making final proof for his second homestead, Jones
discovered that he had been credited with military service in case of
his final proof on his first entry, and he at once wrote to Senator Plumb,
stating the facts of the case, and his great regret that he had been so
very careless and absent minded. He asked the Senator to call the
attention of your office to the facts, and that patent should be withheld
“until such time as I shall be entitled to one.”

In your decision of the case, you allude to the two entries by Jones,
and to the fact that he was credited with military service when he
made final proof on his first entry, and you say:

Now as it is held by this office that a soldier of the late war of t he rebellion, having
exhausted his rights in regard to military serviee, can not agair be permitted to
receive the benefit of said service in making final proof, the proef in question is
rejected as being prematurely made.

You directed the local officers to inform Jones of your decision, and
that he will be required to yet reside upon the land two years, eight
months and twenty-five days, when he will be required to submit sup-
plemental proof, and a new final affidavit. The appeal from your de-
cision is taken by Burge and Dewey, the mortgagees already mentioned.

Without any eredit for military serviees, Jones would be required to
reside upon his two homestead tracts ten years, to wit, five years on
each, before he could be allowed to make final proof for them respee-
tively. He resided npon the first four years, and upon the second two
years, three months and five days, making a total actual residence of
six years, three months and five days. He served in the army four
years, four months and twenty-one days. This, added to his actual
residence upon the land, makes a total of ten years, seven months and
twenty-six days.
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The section of the Revised Statutes quoted, provides that the time
the homestead settler has served in the army shall be deducted from
the time heretofore required to pertfect title, but no patent should issue
without a residence upon the land for at least a year. Jones rexided
upon and cultivated each of the tracts for more than a year, and the
only question is, can the term of his military service be divided, and

 that part not necessary to make up his five years’ residence on the
first tract, be credited to him upon his second entry?

I know of nothing in the statutes, or in the decisions of the Depart-
ment, to prevent this being done. It certainly can not be said that
Jones erhausted his military eredit, of nearly four years and a half,
when he used one year of it in making proof upon his first homestead
entry. To deprive him of all benefit to be derived from the balance of
his military service, would be doing that which I am confident Con-
gress did not intend, when it passed the law deducting the time of his
service from the time heretofore required to perfect title.

In the case of William E. Erwin (14 L. D., 604), it was held that—

A pre-emptor who transmutes his claim to a homestead entry under the proviso to
section 2, act of March 2, 1889, is entitled to credit for military service, in making
proof of residence, although credit therefor was allowed under a former homestead
entry, - \

Tt is not necessary to go to the extent indicated in that decision, to
find in favor of Jones in the case before me. By giving him credit for -
wilitary services which had not been used in making up a five years’
residence upon a former entry, he was entitled to make final proof for
the land in question when he did. It follows, therefore, that such
proof was not prematurely made. The decision appealed from is re-
versed, his entry will remain intact, and in due time patent will issue
for the land, if no other objection exists.

PRACTICE—APPEAL—CERTIORARI.
CAMERON ». McDOUGAL.*

The absolute denial of an application to contest an entry is a final decision from
which an appeal will properly lie.

Secretary Noble to the Commissioner of the General Land Office, May
4, 1892.

This petition is filed by John W. Cameron, praying that the record
in the matter of the application of John W, Cameron to eontest the
pre-emption entry of Isaac W. McDougal, for the SW, 1 of the SW. 4,
Sec. 29, T. 29 N, R. 5 E., Seattle, Washington, may be certified to th
Department. '

* Not reported in Vol. XIV,
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The petition and exhibits present the following case:

Ou November 18, 1891, John W. Cameron filed his application to be
allowed to contest the pre-émption entry of Isaac W. MeDougal, for
the tract above described, upon whieh final proof had been made and
certificate issued. In bis affidavit the contestant swears that from
information and belief Isanc W, Me¢Dougal made a false and frandulent
entry of said land, in this that he did not make a legal settlement, res-
idence, or occupation of said land from the filing of the declaratory
statement up to the date of proof, or at any other time. Further alle-
gations were made, which, if true, wonld show that the entry of said
MecDougal was false and fraudulent in every particular. This attidavit
was corroborated Dy three witnesses, who swore that they had read
the foregoing affidavit, and knew from personal knowledge the state-
ments therein made were true,

You refused to allow said contest, for the reason that two former
contests were initiated against said entry, and in each instance the
contestant failed to introduce any testimony in support of his allega-
tions; that the reasons for such failure are indicated by facts set forth
in four separate affidavits, which have been submitted in opposition to
the application of Cameron; that the existence of a house upon the
tract, McDougal’s residence thereon, and his improvement and cultiva-
tion of the land are facts which appear to be fairly well established by
said affidavits.

In view of the foregoing, you denied the application and refused to
allow an appeal to be taken therefrom, but suspended further action for
twenty days to allow Cameron to apply for certiorari under rules of
practice 83 and 85.

The absolute denial of an application to contest an entry is a final
decision from which an appeal will lie, and it was therefore error to
deny to Cameron the right of appeal and to require him to proceed
under rules 83 and 85 of Rules of Practice.

I can see no reason for refusing this application. If the facts stated
in the affidavit of Cameron, as alleged in his petition, are true, the
entry of McDougal was obtained upon false and fraudulent proof.
"~ The affidavit was made from information and beliet, but the facts
alleged in his affidavit were corroborated by witnesses who swear that
they know from personal knowledge that the ¢ statements?” therein
made are true. The mere fact that these allegations are denied by
counter affidavits furnishes no grodnd for refusing to allow the contest.
The prima facie showing is that the entry is subject to contest, and the
contestant should have been allowed the opportunity to show it by
proof.

Besides, with this petition is filed an affidavit made by Samuel S.
Holland, Reuben Low, . C. Douglass, and William Shearer, who swear
that:

They are each personally and well acquainted with Isaac W. McDougal, who made
pre-emption proof No. 18001, on December 24th, 1889, on the SW. 1 of the SW. } of
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Sec. 29, in township 29 north of range 5 east, in the county and State aforesaid, and
with the said lands, and have known the said Isaac W. McDougal and said land
ever since and prior to the 18th day of May, 1889, during and until the present time,
and that we each of us state that we do know positively and of our own knowledge
that the said Isaac W. McDougal never from the date of his said settlement on the
said land, May the 18th, 1889, during and nntil the present time, everresided on the
land or in any manner substantially improved the same, and, further, that the said
Isaac W. McDougal, since he made his said proof on said land, admifted to us and
each one of us that he, the said Isaac W. McDougal, never at any time prior to or
sinee his said proof ever resided on said land, or in any manner materially improved
the same, and, further, that we have just heard the foregoing affidavit of John A.
Cameron read, and that we are acqnainted with all the matters and things as therein
testified to by him, and know the same to be substantially true.

An appearance has been filed in this case by B. 8. Groescup, attorney
for W. J. Rucker and the Everett Land Company, who, he alleges, are
the present owners of the property.

As no answer has been filed controverting the statement of fact upon
which you acted in rendering your decision, I deem it unnecessary to

. send for the record.

It appearing from the petition and exhibits filed therewith that the
application to contest was improperly denied, I direct that you will
allow the application, and order a hearing to determine the truth of
the allegations in said affidavit of contest, and notify all parties in in-
terest.

NoTE.— A motion for the review of this decision was denied by Acting
Secretary Chandler August 30, 1892,

CANAL—;RIGHT OF WAY~UNSURVEYED LAND.
INv0o CANAL COMPANY.

A map showing the location-of a canal will not be approved nnder the act of March
3, 1891, where a portion of the line traverses unsurveyed land.

Secretary Noble to the Commissioner of the General Land Office, August
23, 1892.

I am in receipt of your letter of July 7, 1892, transmitting a certified
copy of the articles of incorporation and proof of organization of the
Inyo Canal Company of Ormsby county, Nevada, together with a duly
certitied copy of the laws of Nevada relating to incorporated com-
panies, all of which are in duplicate. Accompanying the above is a
map, in duplicate, of two canals called the “upper” canal and the
“lower” canal. Said “upper” canal begins at a point in the east bank
of the Oweus river, from whieh the section corner to Secs. 2 and 3 T. 13
8., R. 35 E., M. D. B. and M., bears S. 24°45' K. 115.40 chains; thence
said canal runs in a south-easterly direction to a point from which the
quarter section corner between sections 29 and 32, T. 15 8., R. 37 L.,
M. D. B. and M., bears N. 42° 53’ W, 39.80 chains,the length of the said



246 DECISIONS RELATING TO THE PUBLIC LANDS.

canal being 31.04 miles. Said canal is sixty feet wide, 40.09 chains;
thirty feet to the end of second division; twenty-six feet wide through-
out the third division; twenty-four feet through the fourth division;
and twenty-two feet through the remainder.

The “lower” canal begins at a point in the east bank of the middle
stream of Owens river, from which the corner common to Secs. 13, 14,
23 and 24, T. 13 8., R. 35 K., bears N, 23° 03’ W. 24,30 chains, and run-
ning south-easterly 16.28 miles to a point in the ‘“wupper” canal, from
which the quarter section corner between Secs. 26 and 27, T. 14 8., R.
36 L., bears N, 690 45/ E. 35.70 chains. Said canal is completed.

The said “upper” canal is completed to the point of terminus above
named, and the map contains what is called a “preliminary line” for
the continuance of said eanal from said terminal point to a point in

“Owens lake 8. 32° 45" E. 74.15 chains from the N'W. corner of Sec. 13,
T. 16 8., R. 37 E.,, M. D. B. and M., a distance of 6.40 miles, all of said
lands being in Independence, California, land district.

The maps and accompanying papers are filed for the approval of the
Secretary of the Interior, that said company may have the benefit of
sections 18 to 21 inclusive of the act of March 3, 1891, (26 Stat., 1095).
The 19th section of this act provides that the company ¢ shall within
twelve months after the location of ten miles of its canal, if the same be
upon surveyed land, and if on unsurveyed lands, within twelve months
after the survey thereof by the United States, file with the register

map of its canal, ditch, reservoir,” ete. The reason for this is
quite apparent, and the Department has insisted on these surveys,
showing the crossings of the government lines by the canal or diteh
line, and the distance to the nearest established corner being given (in
reservoirs the corner to be outside of the reservoir).

You say in your letter that this map “has been examined in connec-
tion with the lines of the public survey and found to agree therewith
in the essential particulars.” An inspection of the map shows that it
has been made with eare and apparent accuracy, but the section lines
do not appear on the map coextensive with the canal, and upon an
examination of the records of your office I find that the canal is not
all on surveyed land, although you do not mention the fact. It appears
from an inspection of the surveys in your office that the survey along
the strip of country over which the ¢“upper” canal passes stopped at
the foot of the mountain range. This *“‘upper” canal, starting about
one and one-half miles outside of the surveyed laud, enters the north
side of section 2, T. 13 8., R. 35 E., and bearing southeast passes out
of it onto unsurveyed land; it again enters the surveyed land at the
NW. corner of section 1, of same township, and then continuing in
surveyed land about five miles, it passes out and runs about a mile and
a half, when it enters again near the NE. corner of section 9, T. 14, R-
36 E., o following the line of the canal, which curves to conform to
the topography of the ground it passes out of, and again into, the sur-
veyed land five or six times before reaching its terminus.
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On the application of the Santa Cruz Water Storage Company, 13
L. D., 660, for a reservoir, a portion of which was on unsurveyed land, it
was said, after quite a full discussion of the act of March 3, 1891,—
“The authority thus given (authorizing approval) only extends to
cases where the canal, ditch, or reservoir is located upon surveyed
lands. . . . . I find no authority for approving maps located upon
unsurveyed lands,

And on March 21, 1892, instructions were issued to the same effect
{14 L. D., 336).

In the case of the “Tintic Range” Railway Company, of Utah, a
portion of the line being on surveyed and a portion on unsurveyed land,
it was recommended that the map be approved for the portion lying
within surveyed land. It was said «The affidavits and certificates at-
tached treat these maps in their entirety from terminus to terminus,
without regard to the class of land involved (so of the map of the
“upper” canal). They are filed for the purpose of securing approval
for the entire length. The act under which approval is requested, on
the other hand, expressly deals with maps on but one class of lands,
viz: surveyed land.” (151.D.,88.) The provisions of the two acts are
identical, except in the number of miles to be located before filing.

The neglect of your office to state the material facts in connection
with these applications, places inereased labor on the clerical force of
the Department, which should be performed by those having charge of
the work in your office; besides, it delays the business of the Depart-
ment.

The papers relating to the corporation organization, ete., appear to be
in accordance with law and the regulations; they are approved and
will be placed on file. The map is approved subject to all existing valid
rights for the “lower” canal, and disapproved for the “upper” canal.

PRACTICE—~NOTICE—RAILROAD GRANT—MINERAL LAND.
O’CONNOR ET AL. ». NORTHERN Paciric R. R. Co.

‘Where a railroad company designates an attorney upon whom all notices and papers
relating to the grant shall be served, jurisdiction is not acquired, in proceedings
involving title under the grant, in the absence of notice to said attorney, unless
such notice is waived by the company. ’ )

Before a hearing is ordered to determine the mineral, or non-mineral, character of a
tract of land in an odd numbered section within the primary limits of the grant,
the company should be required to make an affirmative showing as to its agri-
cultural character, where a showing to the contrary has been made by a min-
eral claimant.

Aeting Secretary Chandler to the Commissioner of the General Land
Office, August 27, 1892,

I have considered the case of Thomas O’Connor et «l. v. Northern Pa-
cific Railroad Company, involving portions of certain odd-numbered
sections in townships 8 north, ranges 3 and 4 west, Helena land district,
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Montana, applied for as a placer mining claim, on appeal by the com-
pany from your decision of December 29, 1891, holding for cancellation
its selection list No. 13,in so far as it confliets with said placer claim.

The location of these lands with regard to the grant is not given in
your opinion, but, upon inquiry, I learn they are within the primary

“limits of the grant as shown by the map of definite location, filed July
6, 1882,

The company listed the land December 9, 1886, but no patent has
issued upon said list.

It appears that the mineral application was filed in the local office
February 20, 1891, and same day rejected for conflict with the rail-
road list.

On the 24th of the same month, however, and presumably upon a
new presentation, a hearing was ordered by the local officers to deter-
mine the character of the land.

Notice of this hearing was served upon Cullen, Sanders and Shelton,
who accepted serviee signing as attorneys for the company.

Upon the day set for hearing, no appearance was made on behalf of
the company, and upon the ex-parte testimony the local officers found
that the land was mineral in character, and therefore excepted from
the grant.

Notice of this decision was given F. M. Dudley, who thereupon filed
a motion to re-open the case, upon the ground that no proper notice
had ever been given the company of the hearing, of which it was in
ignorance until notified of the decision adverse to the grant.

In support of said motion it was shown that in 1889, and prior to the
initiation of the present case, the local officers had been advised, by
written notice, that ¥. M. Dudley, of St. Paul, Minnesota, had been
designated as the attorney for the company, upon whom all notices and
papers of every kind relating to the grant should be served.

This motion was overruled by the local officers, the reason given be-
ing that the firm of Cullen, Sanders and Shelton had accepted service
in other cases, and had-appeared and conducted the same without ob-
Jjection by the company; also that:

Under the statutes of Montana, a'foreign corporation is required to file with the
proper public official a designation of some resident of the State authorized to aceept
service, notice, ete., in actions brought in the State courfs, to which such corpora-
tion is a party. Comp. Stats. Gen’l Laws, Sec. 442. While it is true the Depart-
ment exacts service according to its rules, instead of those of a State, we can not
but believe that upon the matter being presented to it as above, it will recognizg
the hardship of requiring settlers to go onhe thousand miles beyond State lines to
serve notice on a corporation having scores of agents of various degrees of anthority
within the State, and demand for the settlers what the State demands for its eiti-
zens, viz: a residence attorney or agent.

Upon appeal, your office sustained the action of the local office, from
whieh an appeal has been filed to this Department, upon the following
grounds: :

1. Error to rule that the notice of hearing served on Messrs, Cullen, Sanders and
Shelton by the miheral applicants was a sufficient notice to the company.
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2. Error in rendering a decision in the case upon the ex-parte evidence adduced.

- 3. Error in not ruling that notice of the hearing was not served upon the proper
representatives of the company, and in not returning the case for a new hearing
after proper notice, as moved for by the company. )

From a careful review of the matter, I amn of the opinion that the
appeal must be sustained.

While it appears that Cullen, Sanders and Shelton had appeared in
some cases, yet it does nnt appear that they ever entered, or were au-
thorized to enter, a general appearance for the company.

In the absence of a designation of a particular person, notice might
be held to be sufficient, if given to any agent of the eompany resident
in the State, but notice had been given of the designation of ¥. M.
Dudley as attoruey, to whon the local officers gave notice of their
decision, and, in the absence of notice to him, uuless waived by the
company, I am of the opinion that no jurisdiction was acquired over it,
and it can not be held to be bound by the testimony taken.

Your decision is reversed, and the case is. therefors remanded for
proceedings de novo. ‘

It appears, however, from the showing already made, considering the
testimony as affidavits, that the land is mineral in character, and there-
fore not such as contemplated by the grant.

In the present case there has been no such showing by the company
as would bar the allowance of the application. Under therepeated
rulings of this Department, the land, if mineral, no matter when the
discovery is made, is excepted from the grant. At the time of listing
the land there was no showing made by the company as to its non-
mineral character, other thon the statement that they ¢“are not inter-
dicted mineral nor reserved lands, and are of the character contem-
plated by the grant,” and before a hearing should be ordered there
should be required an affirmative showing by the company that the
land is non-mineral in character.

.

TIMBER CULTURE APPLICATION—NOTICE.

[N

RHODES v. CROCKER.

Under the provisions of the act of May 26, 1890, amending section 2294 R. 8., the
preliminary affidavit required of a timber culture applicant cannot be made be-
fore a notary public.

No rights are acquired by an application to make timber-culture entry where the
requisite preliminary affidavit does not accompany the same; and the right to
make a new applieation is subject to any intervening adverse claim.

The time within which an appeal must be taken begins to run from the date of the
receipt of notice.

First Assistant Secretary Chandler to-the Commissioner of the General
' Land Office, August 31, 1892.

On August 27, 1890, William T. Crocker made the usual timber-cul-
ture affidavit before C. L. Calvert, a notary publie, and presented the
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same, September 1, 1890, together with his application, to the register
and receiver, to make timber-culture entry for the NE. £ Sec. 5, T. 34
8., R. 33 W., Garden City, Kansas.

His application was rejected,
for the reason affidavit was not sworn to before registér or receiver of this office or
befure a U, 8. district court or elerk of court of record of the county in which the
land is situated, in accordance with act of Congress entitled ‘“An act to amend Sec-
#ion 2294, and for other purposes,” approved May 26, 1890, and Circular ¢ C,” General
Land Office, dated June 25, 1890, and for the further reason the land is erroneously
described.

He was given thirty days for appeal.

On September 9, 1890, Curtis H. Rhodes presented his timber-culture
application for the same land, describing it, however, as lots 1 and 2,
and the 8. 4 of the NE. 1 of said section, being the proper description.
Having made the proper showing, he executed the required afidavit
before the clerk of the district court of Seward county, Kansas, His
application was rejected, because of Crocker’s pending right of appeal.

Crocker did not appeal, but, on October 2, 1890, he presented a new
affidavit (sworn to before a clerk of court of record), and a new appli-
cation to make timber-culture entry, this time properly deseribing the
land. His application was accepted, and the enfry placed of record,
No. 12,164,

On October 6, 1890, Rhodes filed his appeal alleging error in the
rejection of his apphcatlon and in the acceptance of that of Crocker,
and on Septembr 9, 1891, you sustained the action of the local officers,
and he further prosecutes his appeal to this Department.

Attorney for Crocker has filed a motion to dismiss the appeal, be-
cause the same was filed ¢three days after the time for his appeal had
expired.”

The appeal was filed in the local office November 27,1891. Notice of
your decision of September 9, 1391, was mailed to Rhodes from the
local office on September 16, 1891. He swears he did not receive the
notice until September 30, 1891, and that was the first notice he had.
The postmaster at Liberal, Kansas, (Emma Mills), also swears that she
delivered to Rhodes a registered letter September 30, 1891, and that
said letter was. the only registered letter received by Rhodes in that
month, '

It is thus seen that from the receipt by Rhodes of the notice of your
decision, until he filed his appeal therefrom (November 27, 1890), fifty-
eight days elapsed. Since the period in which the appeal must be filed
begins to run from the date of the receipt of the notice, the appeal ap-
pears to have been filed in time. The motion to dismiss is therefore
overruled. See Walker ». Mack, 5 L. D.,183; Robertson v. Ball et al.,
10 L. D, 41. )

It appeals that one Elisha W. Barnes brought a contest agamst a
timber-culture entry made by one Francis M. Bell for the land in ques-
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tion. Upon this contest the entry was cancelled, July 28, 1890. Barnes
filed his waiver of right of entry on September 1, 1890, and upon that
date Crocker filed his timber-cnlture entry, as aforesaid. But this ap-
plication could not be accepted, because he had not made the affidavit
of qualifications in the manuer prescribed by the act of May 26, 1890
(26 Stat., 121), amending section 2294 of the Revised Statutes.

The first section ot the timber-culture act approved June 14, 1878
(20 Stat. 113), provided that:

The only persons who ave authorized to make thmber-enlture entries are heads of
families, or single persons who have attained the age of twenty-one years and are
citizens of the United States, or have declared their intention to hecome suelh, and
who have made no previons entry nnder the tinther-enltnre laws,

Section 2294, as amended by the act of May 26, 1800, supra, provides
as follows:

In any ecase in which the applicant for the benefit of the homestead, pre-emption,
timber-cnlture, or desert-land law is prevented, by reason of distance, bodily infirm-
ity, or other good cause, from personal attendance at the distriet land office, he or
she may make the affidavit required by law before any conunissioner of the United
States cireuit court or the clerk of a conrt of record for the county in which the land
is situated, and transmit the same with the fee and cowmniissions to the register and
Trecelver.

The qualifications required of a timber-culture applicant are set forth
in said act of June 14, and the affidavit showing these qualifications
must be made either before the register or receiver, or upon proper
showing “before any commissioner of the United States Circuit Court or
the clerk of a court of record for the county in which the land is situ-
ated.” :

An affidavit made before any officer not specially authorized could
not be accepted, and no application to make such an entry can be re-
ceived until the proper affidavit is filed.

The first application made by Crocker (September 1, 1890), not being
accompanied by the affidavit which the law expressly requires, could
not be accepted, and was therefore properly rejected by the local officers.

The principal inquiry is, whether or not Crocker obtained any rights
by this application, and whether it reserved the land from other dis-
posal. ,

It is said in the case Pfaff ». Williams et al. (4 L. D., 455), that:

A legal application to enter is while pending equivalent to an actnal entry, so far
as the applicant’s rights are concerned, and its effect is to withdraw the land em-
braced therein from any other disposition nntil sueh time as it may be finally acted
upon.

But Crocker’s application, not being accompanied with the required
affidavit of qualifications, was not a legal one. He had, however, his
right of appeal for thirty days during that period, and eight days after
the rejection, Rhodes filed his application, whieh was subject only to
Crocker’s rights under the latter’s pending right of appeal. When
Crocker’s right of appeal had expired and he had filed a new applica-
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tion, his first application was not a pending one, and Rhodes’s rights
immediately attached as of the date when his application was filed.

Crocker’s application, made September 1, 1890, was rejected outright;
and, while the reasons therefor appear to have been made known to
Rhodes when the latter applied for the land eight days thereafter, yet
it does not appear that his application had been noted on the tract
books, wherever this case differs from the Patrick Kelly case (11 L. D.,
326), cited by you.

Every application to enter lands is not equivalent to an actual entry,
80 far as the applicant’s rights are concerned. It must be a legal one,
and, when Crocker failed to show proper qualifications at the time he
first applied, it was at his own peril. It could notbe accepted, and the
land, being public lands, was subject to the next legal applicant, which
on thls case was Rhodes.

The aeceptance of Crocker’s new application and new affidavit, on
October 2, 1890, in the light of the facts here stated was error. The
land, was then suluect to Bhodes’ prior application.

The act of March 3, 1891 (26 Stat., 1095), repealed the timber-culture
law; but it was thereiu expressly provided that ¢ this repeal shall not
affect any valid rights heretofore acerued or accruing under said laws;
but all bona fide claims lawfully initiated before the passage of this act
may Dbe perfected,” ete.

Rhodes’ rights having “accrued” before the passage of said act, his
entry will be allowed as of the date of its presentation, and that of
Crocker will be canceled.

The decision appealed from is accordingly reversed;

HOMESTEAD CONTEST—ABANDONMENT.
GRINNELL ». WRIGHT.

A contest against a homestead entry on the ground that neither the entryman nor
his heirs have established a residence on the land must fail, where it appears
that the entryman’s defanlt was due to sickness and poverty, and that after his
death, the widow complied with the law in the matter of cultivation.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, September 2, 1592,

On the 18th of April, 1882, Samuel G. Wright filed soldiers’ declara-
tory statement for the NE. £ of Sec. 24, T. 139 N., R. 59 W,, Fargo land
district, North Dakota, and on the 11th of April, 1883, under the act of
June 8, 1872 (17 Stat., 339), he filed the required affidavit, and made
homestead entry for said land. He died on the 31st of January, 1834.

On the 14th of July, 1887, Abigail Grinuell filed an affidavit of con-
test against said entry alleging that Wright did not establish his resi-
dence upon said land prior to his death, and that neither his widow
nor heirs ever established a residence on said tract at any time up to
the date of such affidavit of contest.

The hearing which followed, resulted in a decision by the register
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and receiver, on the 30th of March, 1883, in which they recommended
that the entry be canceled. Upon appeal to your office, you affirmed
that judgment on the 18th of April, 1890, and held the eutry for can-
cellation. :

On the 14th of June, 1890, an appeal to this Department from your
decision was received at the local office, it having been served on the
appellee on the 9th of that month. On the 2nd of August of that year,
the attorney for the plaintitf filed a motion to dismiss said appeal,
which, notwithstanding the case was then pending in this Depart-
ment, and not in your office, you proceeded to consider and decide.
This you had no authority to do, and your judgment upon the question,
having been rendered in a case which was not then before you is a
nullity, as being without jurisdiction. In such cases jurisdiction can
neither be assumed by a court, nor conferred by stipulation of the
parties in interest. I have therefore cousidered the plaiutift’s motion
to dismiss the defendant’s appeal to this Department, and conclude
that she was not misled, nor in any way injured by the failure of the
defendant to give in her notice a description of the land involved, as
she properly described the decvision from which she appealed, giving
its date, stating its conclusion, and giving the numbers of the entries
affected thereby. The other omissions in the notice complained of are
not such as could deprive the plaintiff of any rights, and her motion to
dismiss the appeal is therefore denied, which leaves your decision of
April 18, 1890, from which the appeal was taken, before me for con-
sideration.

The establishment of residence within six months from date of home
stead entry is not a specific statutory requirement, but a regulation of
the Department, based on the provisions in section 2297, of the Revised
Statutes, authorizing cancellation on proof of abandonment or change
of residence for more than six months. Nilson ». St. Paul, Minneapolis
and Manitoba Railway Company (6 L. D., 567).

In the case of an original applicant resideuce is required, and a fail-
ure to comply with the regulation of the Department in that respect, -
renders his entry subject to cancellation. The case of Dorame v, Tow-
ers, decided by Secretary Chandler, December 4, 1875 (2 C. L. 0., 131),
held, however, that the provisions of section 2291, Revised Statutes,
were substantially complied with on the part of the widow and heirs,
by continued cultivation of the tract, for the period prescribed by law.
The case of Dorame . Towers was cited and approved in Stewart v.
Jacobs (1 L. D., 636), in Cleary v. Smith (3 L. D., 465), and in Tauer
v. Heirs of Walter A. Mann (4 L. D., 433), while in Lamb ». Ullery (10
L. D., 528), all these cases cited, and many others holding the same
doctrine are collated and commented upon, in connection with the sec-
tions of the statute relating to the subject.

In a very recent case, that of Brown v, Naylor (14 L. D., 141), it was
held that a contest should be dismissed where a deceased homesteader
had failed to establish his residence upon the land prior to his death,
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but the law applicable to his widow and heirs had been fully complied
with by them, after his decease. In that case, as in this, the contest
affidavit charged abandonment, because the entryman had died before
establishing his residence upon the land, for which he made entry, and
his widow and heirs did not establish their residence npon it after his
death. It was shown, however, in that case, as in this, that they com-
plied with the law in the matter of cultivation, and the Department
held that the default charged was thereby cured, and this being done
before contest was initiated, it could not be maintained, and your judg-
ment dismissing the same was affirmed.

In a case where a deceased homestead settler had served in the army,
navy, or marine corps, his widow and heirs are entitled to the same
deduetion in making final proof which the entryman could have claimed
had he lived. In the case at bar, the entryman had served in the
army from 1863, to the close of the war in 1865, From the time of his
death to the initiation of the contest, his widow cultivated the land,
and that time, together with the time he served in the army, would
more than complete the five years of residence or cultivation, required
by the homestead law. The widow might therefore have made her
final proof before the contest of Grinnell was instituted.

The entryman died within nine months after making homestead
entry for the land. He was a poor man and in poor health, but within
a few months after making his entry he had ten to fifteen acres of the
land plowed and sown to wheat. He also had about one hundred and
forty acres sown to wheat and oats upon another tract, upon which he
was then living, All this grain was totally destroyed by a hail storm
in the month of July, 1883, This destruction of his crops ruined him
financially, and deprived him of the means which he had intended to
use for the purchase of materials, and the erection of a houseupon the
land in question, and prevented him from moving thereto within six
months after his entry, or previous to his death.
 Sickness and poverty have been held sufficient to excuse the default
of an entryman who fails to establish and maintain a residence npon
the tract for which he makes entry, where his good faith is otherwise
apparent. It was so held in the case of Nilson ». St. Paul, Minneapolis
and Manitoba Railway Company, already cited. In this case, the good
taith of Wright is not questioned, nor is the cultivation of the land by
his widow, since his death, denied. Under all the circumstances of the
case, I think the government is justified in excusing the entryman’s
default, which was cured, so far as the widow was required to cure the
same, before the mtelvenmon of any adverse right.

The default of the entryman being excused on account of his sickness
and want of means, and the widow having complied with the require-
ments of the law on her part, I think, in view of all the faets, circum-
stances, and equities of the case, and for the reasons herein stated, the
decision appealed from should be and is hereby reversed.
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VYALEXNTINE SCRIP--LOCATION.
E. 0. STIMSON.

A location of Valentine «erip on unsurveyed land when adjusted after survey is equiv-
alent to a purchase, if the land is subject to such disposition, and the owner of
the serip can not thereafter change the location aud use the scrip in the pur- -
chase of other land.

A locator can not compel the cancellation of a location, by failure to furnish the
requisite non-mineral proof, and so recove rthe scrip, as the government may de-
termine the eharacter of the land without the aid of the locator.

Acting Secretary Chandler to the Commissioner of the General Land
Office, September 2, 1892.

I have considered the appeal of E. C, Stimson from your decision of
May 18,1891, refusing his application to withdraw and reclaim Valen-
tine scrip, located upon surveyed land, May 8, 1888, but which at the
date of the application had been surveyed and afterward adjusted to the
SE. % of the NW. 1 and the SW. 1 of the NW. %, Sec. 14, T. 8 8., R. 84
'W., Glenwood Springs, Colorado.

This application was filed June 29, 1889, alleging—

That since the said loeation, said lands have been surveyed and platted by the United

States, and that said serip loeation has been connected with said survey, and is
shown upon the plat, which is attached to the accompanying affidavit of Lee Hayes.

He also alleged that if he is required to adjust the location to the
official survey, he will be compelled to lose forty acres of his location
and to take about forty acres, which will be of no value to him, and
which he does not want. He also alleged that he is informed the land is
mineral.

You declined to consider the application until the township plat has
been approved, from which action no appeal was taken.

On April 20, 1890, the approved township plat was filed in the local
office, and Stimson, having failed to designate within the time allowed
by the regulations the specific subdivisions embraced in his location,
the local officers adjusted the location to the public surveys, desig-
nating the SW. % of the NW. 1 and the SE. 1 of the NW. %, Sec. 14, T.
8 8., R. 84 W., Colorado, and called upon Stimson to make non-min-
eral proof of each. subdivision.

In response to said notice, he replied that he was unable to make the
non-mineral proof called for, for the reason that he believed the land
in said subdivision is mineral, and renewed his application to reelaim
said serip.

On May 19, 1891, you held that Stimson failed to show that the
tracts are valuable for mineral, his allegation being based merely on
information and belief, and you therefore declined to cancel said loea-
tion and allow him to reclaim said secrip.

Said application was properly rejected.
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After the land was surveyed, if it was of the character subject to pur-
chase with said scrip, the location then existing conferred a vested
right to the land, and was equivalent to a purchase. The location had
then performed its office, and the owner of the serip had no right, there-
fore, to change the location and to use the scrip in the purchase of
other land. !

The order requiring the locator to furnish evidence of the non-mineral
character of the land isfor the protection of the government, and the
failure of the entryman to furnish such evidence will not inure to his
benetit. He can not take advantage of his own act and thus compel
the government to take back the land once purchased, in order that he
may purehase with "the same scrip more desirable land. If the gov-
ernment is satistied that the land is not mineral, and is of the character
subject to location and purchase with said scrip, it may so determine
without the aid of the locator, and compel him to satisfy the serip with
the land so selected.

Your decision is affirmed.

BUILDING STONE-PLACER ENTRY.
MINNEKAHTA STONE MINE.

The act of August 4, 1892, anthorizes a placer entry of land chiefly valuable for
building stone.
Aecting Secretary Chandler to the Commissioner of the General Land
Office, September 3, 1892.

May 2, 1892, Fred T. Evans made placer mineral entry No. 343 for
the Minnekahta Stone Mine, embracing the W. 4 of the NW, £ of the
NE. } of Sec. 33, T. 7 8., R. 6 E., Rapid City, South Dakota, claiming
the tract to be valuable for the deposit of stone used for building pur-
poses. . ;

On June 4, 1891, you held the entry for cancellation, citing as au-
thority for so doing, the case of Conlin ». Kelly (12 L. D., 1), wherein
it was held that land containing stone usetful for general building pur-
poses only is not subject to entry under the mining laws.

Evans has appealed from your judgment to this Départment.

On August 4, 1892, an act was approved (Public No. 199) entitled
“An act to authorize the entry of lands chietly valuable for building
stone under the placer mining laws.” The first section of this act pro-
vides—

That any person anthorized to enter lands under the mining laws of the United
States may enter lands that are chiefly valuable for building stone under the pro-
visions of the law in relation to placer mineral claims: Provided, Thatlands reserved

for the benefit of public schools or donated to any State shall not be subject to entry
under this act, ' '
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Since said tract is not of the character covered by said proviso, it is
subject to entry under the terms of said act.- Your judgment is there-
fore reversed.

PRIVATE ENTRY-EQUITABLE ACTION.

J. M. McDONALD.

A’subsisting private entry excludes the land covered thereby from appropriation
under the homestead law, even though such entry may have been irregularly
allowed.

A private cash entry, made in good faith, of unoffered lan(l may be properly sub-
mitted for equitable action.

Acting Secretary Chandler to the Commissioner of the General Land
Office, September 3, 1892,

I have considered the appeal of J. M. Me¢Donald from your decision
dated February 27, 1889, affirming the action of the locul officers reject-
ing his homestead application, because the land applied for was covered
by private cash entry No. 10,292, made by J. Alexander on October 1,
1888, Duluth, Minmn.

The appellant alleges that it was error to reject said application be-
cause said private cash entry was of land that had never been duly
offered at public anction, but was expressly excepted from the list pro.
elaimed for sale under the President’s proclamation No. 877, dated
August 1, 1882, and has never been offered at public auction at any
time. Therecord shows that said tract, with others, was included in
said proclamation, but was reserved from the sale which took place
December 4, 1882, and has never been offered for sale at public auction.
Notwithstanding this fact, the local officers allowed said Alexander to
purchase said tract, with others, at private sale, received payment, and
issued cash ecertificate therefor, and said entry was of record when
said Mc¢Donald applied to enter the land under the homestead law.

MeDonald made no application to contest said private cash entry
under the rules of practice. He tendered no affidavit, alleging the
illegality of' the private cash entry, asked for no hearing, claimed no
settlement right on said land, but simply applied to enter the land
already covered by cash entry, and his application was refused by the
local officers because the land was included in said private cash entry,
which was intact upon their records. There can be no doubt but that
the land in question was public land at the date of said entry, and
subject to disposal under some of the land laws of the United States,
and that Alexander was not personally disqualified from making said
entry. Itis well settled that, under the practice of the Land Depart-
: partment, two enfries of the same tract will not be allowed to remain
of record at the same time. Henry CIliff (3 L. D., 216); Legan ». Thomas
et al. (4 L. D., 441); Schrotberger v. Arnold (6 L. D., 425); Wright ».
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Maher (idem 738); Russell ». Gerold (10 L. D., 18); Melvin P. Yates
(11 L. D., 556); Colonial Mortgage Co. ». Knight et al. (13 L. D., 524).

" It may be conceded that under the general laws and regulations for
the disposal of the public lands ¢ private entries are never permitted
until after the lands have been exposed to public anction at a price for
which they are afterward subject toentry.” (Sections 2353, 2354, 2355,
Revised Statutes U. 8.; Eldred ». Sexton (19 Wall., 195).

‘While this is the general rule, yet it has some exceptions. Prior to
1846 it was found that many entries were allowed contrary to the rules
and regulations of the Land Department, and by the act of Congress
approved August 3, 1846 (9 Stat., 51), a board of equitable adjudica-
tion was established, which was continued by the act of Mareh 3, 1853,
said acts being now embraced -in sections 2450 to 2457 of the Revised
Statutes of the United States.

In the case of Pecard », Camens (4 L. D., 152-156) it is said—

The necessity for this law was occasioned by the fact that through inadvertence
or ignorance it was found that many instances occurred in which, without any
fault of the pnrehaser, in the administration of the land laws, some essential step
demanded by law or departmental regulation had not been observed, and Congress
was frequently called upon by special acts to supply the broken thread in the title.
To this board was committed the supplying of these broken threads, whenever the
purchaser on his part had conformed to law and the neglect or breach had been on
the part of the officers of the government.

In pursuance of the power vested in them by the act of 1846, the members of the
board of equitable adjudication promulgated on October third, 1846,a system of
rules for the administration of equity underthe act, and provided for certain cases
which should constitute the  first elass,” among which the 11th rule includes “All
private sales of tracts which have not been previously offered at public sale, but
where the entry appears to have been permitted by the land officers under the im-
pression that the land was liable to private entry, and there is no reason to presume
fraud or to believe that the purchase was made otherwise than in good faith.

See also Irank v. Holston (7 L. D., 218); Irwin Eveleth (8 1. D., 87);
St. Paul, Min. and Manitoba Ry. Co. v. Listoe (9 L. D., 534).

Reference is also made to section 2271, R. 8., which expleqslv denies
the right of pre-emption ‘ on a tract thel etofore disposed.-of, when such
disposal has not been confirmed by the Land Office, on account of any
alleged defect therein,” The same rule is equally applicable to home-
stead applications, for at the date thereof only such lands as were sub-
ject to pre-emption could be entered under the homestead laws. Sec,
2289, R. S.

There can be no serious question in my judgment that the Congress
of the United States has the authority to pass laws regulating the
disposal of the public domain, and may authorize a board to make
regulations which shall govern the Commissioner of the General Land
Office in his submission of defective entries to the board of equitable
adjudication for its approval. Under the express provision of the
law said rule 11 was promulg#ifed on October 3, 1846, and has stood
unchanged for almost half a ceéntury. There is no evidence of bad



DECISIONS RELATING TO THE PUBLIC LANDS. 259

faith on the part of said Alexander. The local officers received pay-
ment for said land, and there appears to be no good reason why his -
entry should not be submitted to the board of equitable adjudication
if he should so desire. .

It is therefore considered that the application of McDonald was
rightly rejected, and your decision to that effect is therefore affirmed.

You will cause the claimant, Alexander, or his counsel, to be noti-
fied that in case he files a written application for the submission of his
entry to the board of equitable adjudication for its consideration, the
entry will be duly transmitted.

MINERAL LAND—SCHOOL LANDS IN NEVADA.
KEYSTONE LODE AND MILL SITE ». STATE OF NEVADA,

The act of Congress providing for the admission of Nevada as a State, and for a
grant of school lands thereto, did not pass title to lands of known mineral
character, although said grant does not in terms except such lands therefrom.

Acting Secretary Chandler to the Commissioner of the General Land Office,
. September 5, 1892, :

On October 1, 1888, mineral entry No. 370 was made by the Original
Keystone Silver Mining Company upon the Keystone Lode and Millsite
claim at Carson City, Nevada, in the Virginia mining district. The
claim is located in sections 16 and 17, T. 17 N,, R. 21 E.,,M.D. M. Aec-
cording to the survey approved by the surveyor general on August 31,
1867, the south half of said township was returned as mineral.

The act providing for the admission of Nevada into the Union as a
State was approved March 21, 1864, (13 Stat., 30), and by proclamation
of the president it was-admitted as a State on October 31, 1864 (13
Stat., 749). i

Section seven of the act providing for the admission of the State pro-
vides

That section numbers sixteen and thirty-six in every township, and where such
sections have been sold or otherwise disposed of by any act of Congress other lands
equivalent thereto in legal subdivisions of not less than one quarter segtion, and as

econtignons as may be, shall be and are hereby granted to said State for the support
of common schools.

As above shown, the survey of township 17, Sec, 16, was approved
August 31, 1867, and thereby section 16 became identified as passing
to the State under the grant. The grant made no exception of mineral
lands, yet it has been held in such grants that they will be construed
as not granting mineral lands, because it is and has been the settled
policy of the government to withhold mineral lands unless they are ex-
pressly granted.
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In the case of Mining Co. v. Consolidated Mining Co. (102 U. 8., 167)
the supreme court said—

The grant of the sixteenth and thirty-sixth sections of public land to the State
of California for school purposes, made by the act of Mareh 3, 1853, was not intended
to0 cover mineral lands. Such lands were by the settled policy of the general gov-
ernment excluded from all grants.

In 1874 the State sold and patented the land in said section 16. The
lode locations upon which the application for patent is based were made
in 1859,

On May 27, 1891, you considered the application for patent made by
the mining company, and held that
the lode locations having heen made November 21, 1859, long prior to the survey of
said township, would seem to establish the mineral character of that part of said
section 16 by the Keystone lode claim.

You found that the E. 4 of section 17, in which the remainder of
said lode and millsite is situated, is embraced in a selection of land by
the Central Pacific Railroad Company, Carson City list No. 2, made
Mareh 23, 1877.

You did not pass upon the claims as to that part of the tract situ-
ated in section 17, but you required additional evidence of the incor-
poration of the Original Keystone Mining Company, and held that part
of the millsite in conflict with section 16 for cancellation, and directed
the local officers to give the State of Nevada thirty days notice in
which to show cause why said mineral entry should not be passed to
patent. Such a notice was given, and on July 30, 1891, J. E. Jones,
the surveyor general and ex-officio land register and selecting agent of
the State of Nevada, filed a paper in the local land office, showing that
the W. & of section 16 had been sold and patented by the State, and
that the ¢ State would maintain her title thereto, in behalf of her
patentee,” ete. It is noticeable in this connection that he does not in
any way deny the existence of mineral in said tract.

On November 3, 1891, you considered the showing made, and held
that— .

If the land embraced in said claim was known to be mineral at that date, 4 valid
discovery having teen made thereon as the basis of said loeation, it would not have
passed to the State of Nevada under the grant of the United States of sections 16
and 36, all known mineral land being reserved from such grant.

Inasmuch as the character of the land is not questioned by the State, it being
presumably admitted to be mineral land, it is held that neither the State of Nevada
nor her patentees are entifled to the land covered by said Keystone lode claim,

The State has appealed from your judgment to this Department,
alleging substantially that the title of the United States to section 16
passed to the State because no exeception was inserted in the granting
act to the effect that mineral land should not pass thereunder; that
the land is now in the hands of an innocent purchaser for value; that
section 16 of township 17, being north of the centre of said township,
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is not a part of the territory reported by the surveyor as containing
gold and silver; that the Liand Department has no power to cancel the
title of the State under its grant for school purposes; that a court only
can set aside or vacate such title, citing among other cases the case of
Hendy et al. ». Compton ¢t al. (9 L. D., 106).

Your judgment holding for cancellation so much of the millsite as is
gituated in section 16 is correct, for the moment it appears that the
land is non mineral, the tract is shown to have passed to the State for
the benefit of the common schools.

The locations upon which the mineral entry in question is based
were made in 1859. The tract covered by the entry has always been
regarded as valuable for minerals, and this proposition is not contro-
verted by the representatives of the State of Nevada. It follows that
the tract was mineral land when the school grant was made, and as
such, title thereto did not pass to the State. )

The contention made by the State that this Department is not clothed
with authority to consider the character of the land now, or to patent
the same under the mineral laws, but that the court only can set aside
its title, is untenable. The State never had title to this tract, because
it was a mine when the grant was made, and said grant to the State
did not pass mineral lands. It is true that the State has sold the
traet, but it eannot be contended that the purchaser got any better
title than his grantor, which was no title at all. Of course, if this
Department had passed on the character of the land and issued a cer-
tificate or government patent therefor, it might then be necessary to
invoke the aid of a court to set aside said certification or patent. In
the case cited by the State (9 L. D)., 106) the lands involved had been
certified by the Department under an application and selection for in-
demnity for a school section lost in California, and it was held that the
court only could set aside the certification made; but in the case at
bar, no certification has been made, and this application for mineral
patent has brought in question for the first time the character of the
tract involved. It must be held that that part of the entry situated
in section 16, being mineral land, did not pass to the State as school
land, and hence is subject to appropriation under the mineral law.

On June 16, 1880, (21 Stat., 287) Congress granted to the State of
Nevada two millions acres of land in said State in lien of the sixteenth
and thirty-sixth sections of land theretofore granted to the State by
the United Stafes, provided, “ That the title of the State and its
grantees to such sixteenth and thirty-sixth sections as may have been
sold or disposed of by said State prior to the passage of this act shall’
not be changed or vitiated in consequence of or by virtue of this act.’*

The grant was accepted by the State of Nevada, but before that
time, to wit, in 1874, the W. 4 of Sec. 16, a portion of which is now in
question, had been sold by said State, The act of June 16, 1880, supra,
provided that the title of the State and its grantees to sections 16 and -
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36 should not be changed where such tracts had been sold prior to its
passage. This act can have no effect in the case at bar, because the
tract included in this mineral application was never granted to the
State. Hence the State never had any title to sell. It was mineral
land, and, as such, did not pass to the State by the original grant of
sections 16 and 36.

Your judgment is accordingly affirmed.

HOMESTEAD ENTRY-RELINQUISHMENT—WIDOW.
McGLASEAN 7. ROCK.

The widow of a homesteader will not be permitted to assert a claim as such, where
the entry is canceled on the relinquishment of an administrator, and she ratifies
such action by acquiescence therein for a term of years, and during such period
valuable adverse rights intervene.

Acting Secretary Chandler to the Commissioner of the General Land
Office, September 5, 1892

I have considered the case of Mary McGlashan v. John J. Rock on
appeal by the latter from your decision of September 19, 1891, revers-
ing the decision of the local officers and cancelling his homestead entry
for the SW £ of Sec. 22, T. 6 N., R. 4 W., Lincoln, Nebraska, land dis-
triet.

The record shows that one John McGlashan filed soldier’s homestead
declaratory statement for this land September 13, 1872, and made sol-
dier’s homestead entry for it January 2, 1873, He died on December
26, 1876, without having filed proof on his entry. It appears that he
enlisted in the United States army in 1861 for three years and was
honorably disecharged on account of injury received in the line of duty.

He lived a portion of the time on the land in controversy, and worked
at different places in the vicinity, stopping a portion of the time at the
house of R. B. Campbell, who lived a mile and a half from the tract.
He died at Campbell’s house. After his death Campbell wrote to Wil-
liarz MeGlashan, a son of the deceased, wholived in Iowa. He came to
Nebraska and called upon Campbell. They went to the probate judge
of the county in which the land is situate, and upon consultation Camp-
bell was, upon the motion of said Willlam MeGlashan, appointed ad-
ministrator of the estate of the deceased, William MecGlashan going
upon his bond with others.

It appears that there was some difficulty about finding both his sol-
dier’s discharge and his entry papers, and Campbell, having an oppor-
tunity to sell the relinquishment, sold the same for $250 upon the order
of the probate court that had appointed him. This sale was made
about September 30, 1877, and the purchaser, one Coffey, made timber

- culture entry for the land, He made improvement thereon, and in
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March, 1882, sold his improvements to John J. Rock, contestee, who
made homestead,entry for the tract upon filing the relinquishment of
Coffey.

In the meantime, Campbell, as administrator, had closed up the busi-
ness of the estate of the deceased, paid his debts, ineluding last sickness
and funeral expenses, and had sent the son, William, the balance of
the money in his hands, amounting to $90 or $100. In March, 1887,
Rock made final proof and received his final certificate.

In September, 1888, Mary McGlashan filed a petition in your office,
in which she claimed to be the widow of John MeGlashan, deceased;
that she was entitled to his homestead; that she had been cheated and
wronged out of it by misrepresentation, ete., and asked that Rock’s en-
try be canceled aund that the entry of the deceased be re-instated.
Upon this petition a hearing was ordered, which was held in June, 1889,
The local officers upon the case presented recommended that the entry
of Rock be allowed to remain intact, ete.; from this action the contest-
ant appealed, and yon, on September 19, 1891, reversed their action
and held the entry of Rock for eancellation, from which decision he ap-

- pealed.

The testimony in the case consists of a copy of the discharge of John
MecGlashan, a copy of the record of the land office relating to his home-
stead entry, a copy of the probate court record, and the testimony of
three witnesses. Some ex parte affidavits were offered in evidence, but
as they were entirely ex parte they will not be considered. The hear-
ing was set for June 10, 1889, and on that day, by stipulation of coun-
sel for the parties, the hearing was continued until the 25th of said
month, to give the contestant an opportunity to take depositions or pro-
duce witnesses. No depositions were taken or witnesses produced, but
at the hearing MeGlashan’s attorney offered in evidence three or four
affidavits made by her before the hearing was ordered; also some other
ex parte affidavits, all of which were properly objected to and not con-
sidered by the local officers. It appears that you considered every thing
sent up, and the first error assigned is that you considered these ex parie
affidavits, which were all made before any hearing was ordered and
taken without any notice to Rock, the present owner of the land.

This was clearly error, Rules 23 to 34, inclusive, of the Rules of Prac-

tice. .
v [t is claimed by Mrs. McGlashan that during all the time McGlashan
was in Nebraska he had a family living in Towa. The testimony shows
that he never had his family on the land in controversy; that he came
there, made a “dug-out” and lived on the land a portion of the time,
but he worked and lived around from place to place. Before he died
he gave the address of his son William, that Mr. Campbell might write
him of his, MeGlashan’s death; this was done, as heretofore stated.

The testimony of Mr. Campbell, with whom MeGlashan lived a con-
siderable portion of the time, and also Merriman, who knew him quite
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well, shows that he never mentioned the fact that he had a family.
This was probably to avoid a contest of his homestedd, and, although
his application filed in the land office showed that he was a married
man, he kept the matter of having a family secret in the neighborheod
of the land. .

“In the absence of proof to the contrary the place where a married
man’s family resides must be deemed to be his residence.” Stroud v.
De Wolf (4 L. D., 394). This applies to a soldier’s homestead as to
any other, and the statute requires one year’s actual residence upon
the Jand; not a mere going upon it by the man, to remain away from
his home and family, with intention of returning to his home as soen
as title is acquired, but a bona fide residence with intention of making
it his home.

The testimony shows that Campbell sold the improvements on the
land, upon an order of the probate court, and filed a relinquishment of
the entry. Counsel for Mrs. McGlashan indulges in quite severe and
uncalled for language concerning Mr. Campbell and others in speaking
of what he calls “corrupt” probate orders, and he uses the words
“fraud,” ¢ falsehood,” and like terms with a greater degree of freedom
than is becoming his client’s claim, in view of all the facts in the case-
There is nothing in the case. reflecting upon the integrity or honesty
of Campbell., He and the probate judge acted in ignorance of the law,
but it is quite apparent that they acted in good faith and without any
intent to benefit themselves pecuniarily. It appears that Campbell
sent the son $90 or $100, not having charged auythlng for care and
nursing of the deceased during his last illness.

The family was notified of the death of the entryman, and of his
homestead claim, early in 1877, but the widow did not visit the land
nor have an agent, except her son, visit it, and he came only to dispose
of the improvements. He did not improve or cultivate it, but allowed
it to lie idle, unoccupied, uncultivated, and really abandoned. She did
not offer to make proof or perfect the title to the land.

In October, 1878, Coffey went upon it under his timber-culture entry,
and she had notice of the sale of the improvements and of the relin-
quishment, and the family accepted the excess of the money received
from the sale, after paying the debts. Coffey improved the land and
occupied it four years, and she gave no notice of any claim nor asserted
any right. Coffey sold to Rock the improvements and filed his relin-
quishment, and Rock made extensive improvements on the tract, and
after five years of undisturbed use and occupancy, made final proof, a
year after this; for the first time, at the end of twelve years from her
husband’s death, she comes up with her claim that the original entry of
her deceased husband was improperly relinquished, and illegally can-
celed, Tt is true that the law casts the homestead right upon the
widow, and it is true that the homestead ¢ shall not be subject to any
tax, levy or sale,” (Sec. 2311, R. S.) and the probate judge and the ad-
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ministrator acted without warrant of law in filing the relinquishment,
but in what position is the widow who has abandoned the homestead
for twelve years, who knew that another was quietly, but openly, oc-
cupying, improving and cultivating the lands. She is certainly in no
position to assert any claim.

I do not find, from the evidence, that she received the money for the
improvements, and is thereby estopped to assert her claim, although
there is some evidence tending to show that the family used it, but I do
find that her laches have been such that it would be unconscionable to
dispossess Rock and give her this property with all his improvements
and the fruits of his toil. Bigelow on Fraud, in discussing laches and
limitation states substantially that where a party is defrauded in a con-
tract, delay in proceedings to rescind will not generally bar an action,
unless such delay amounts to a waiver, and he says (p. 442) “Long
acquiescence will raise a presumption of waiver; and this presumption
will doubtless become coriclusive, ifin the meantime the situation of the
property-has been materially changed.”

The case is quite similar to the case of Orvis ». Banks (2 L. D. 138),
in which a relinquishinent was improperly filed and the entry illegally
canceled; but it was found that the widow—
made no attempt to take possession, nor had she ever visited the land, nor sent anp
agent upon it, nor attempted to fwifill a single requirement of the homestead law
with respect to it since the death of her husband.

The husband’s relinquishment was filed in 1877, after his death; the

widow knew of the filing of the relinquishment, aud she did not assert
any claim until 1880. It was farther said in the case—
Banks had settled on the tract, during which time (three years) she permitted
him to proceed with his improvements * * * without opposition; and now at
this late day she suddenly concludes to assert her interest in the land. This she
cannot be permitted to do. Her silence during such a long period, with full knowl-
edge of the facts, warrants the conclusion that her apparent acquiescence amounted
to a ratification of the relinquishment.

Much more does the conduct of Mrs. MeGlashan amount to a ratifi-
cation, in that she gave the matter no attention for twelve years. She
pleads poverty—so did Mrs. Orvis—and ignorance of law, but the latter
is no excuse. It would be an idle thing to re-instate this old entry,
“dug up from musty records,” because this woman would be utterly
unable to make final proof, after twelve years abandonment. In fact
if her claim is true her husband never established his residence on the
land, and eould not have made valid final proof at any time.

Your decision is for these reasons reversed, the petition dismissed,
and Rocl’s entry will remain intact.
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EMPLOYE OF GENERAL LAND OFFICE—-OKLAHOMA LAND.
WINANS v. BEIDLER.

Section 452 R. 8., does not prohibit a homesteader from completing title, by due
compliance with law, who after making his entry accepts and holds an appoint-
ment in the General Land Office that gives him no advantage over the general
public in the matter of prosecuting his claim.

One who is lawfully within the Territory of Oklahoma prior to the date when the
lands therein were openéd to entry and settlement, but takes advantage of such
presence to secure land in advance of others, is disqualified by statutory pro-
vision from perfecting title thereto.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, September 5, 1892.

I have considered the case of J. F. Winans v. George A. Beidler upon
the appeal of the former from your decision of August 6, 1891, reject-
ing his homestead application, and holding his entry for cancellation,
and allowing that of Beidler, for the NE. 4 of Sec. 28, T.12 N., R. 3
‘W., Oklahoma City, Oklahoma land district.

The record shows that on the 24th day of April, 1839, Beidler, by
his attorney in fact Bluford Wilson, filed a soldier’s declaratory state-
ment for said tract, in the local land office.

On June 5, 1889 Winans made homestead entry for said land, sub-
ject to Beidler’s rights under his soldier’s declaratory statement.

On August 5, 1889, Winans filed his protest, against allowing Beidler
to make homestead entry under his soldier’s declaratory statement,
alleging that:

George A. Biedler did violote the law by entering and occupying the lands de-
scribed and opened to settlement by the President’s proclamation of March 23, 1889,
before 12 o’clock noon of the 22nd day of April, 1889; that the filing of said soldier’s
declaratory statement was fraudulent in character.

August 15, 1889, Beidler made homestead application for the tract
under his declaratory statement; which the local officers rejected for
the reasons alleged in the protest of Winans; Beidler appealed to you
and asked for a hearing, which you ordered on the 27th day of Decem-
ber, 1889. At the time set for trial before the register and receiver
both parties appeared and submitted an agreed statement of facts as
to part of the issues, and afterwards Winans submitted his testimony.

From the testimony submitted the register and receiver decided that
Beidler was not a qualified entryman, and that Winans’ entry should
remain intact.

Beidler appealed.

On the 6th day of August, 1891, you reversed the judgment of the
Iocal officers, sustained the entry of Beidler and held Winans’ entry for
cancellation. Winans appealed.

Beidler made a motion to dismiss Winans’ appeal for the reason that,

he is now and has been during the pendency of this contest before the register andre-
ceiver, and the Commissioner of the General Land Office, an employe of the General
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Land Office, and he is, therefore, under section 452 of the Revised Statutes of the
United States, and under circular instruetions issued September 15th, 1890 * * *
prohibited from entering, or becoming interested directly or indireetly in any of the
public lands of the United States.

On the 28th day of December, 1891, said motion was denied by the
Department (13 L. D., 732) without passing upon the question as to
whether section 452 Revised Statutes applies to the case upon its merits
or not. This question is now to be determined in order to pass upon
the validity of Winans’ entry.

Said section provides that:

The officers, clerks, and employes of the General Land Office are prohibited from
directly or indirectly purchasing or becoming interested in the purchase of any of
the publicland; and any person who violates this section shall forthwith be removed
from his office.

In the instruetions of September 15, 1890 (11 L. D., 348) this section
was quoted, and the case of Herbert McMicken et al. (10 L. D., 96) is
referred to as a departmental interpretation of it. In that case the
entrymen at the dates of their respective entries were employed in the
office of the surveyor general of Washington Territory, in which the
land in controversy was sitnated. In other words said entrymen after
they were appointed and while acting as such employes undertook to
acquire title to the public lands by making timber land entries. It was
said, page 99, that by section 452 of the Revised Statutes, it was in-
tended '
to extend the disqualification to acquire public lands to officers, clerks, and em-
ployes in any of the branches or arms of the public service under the control and
supervision of the Commissioner in the discharge of his duties relating to the survey
and sale of public lands. Moreover, in construing a statute, it is proper to take
into consideration the mischief it was passed to obviate. (Sedg. Stat. and Com.
Law, 202) The object of section 452 was evidently to remove from the persons des-
ignated the temptation and the power by virtue of the opportunities afforded them
by their employment to perpetrate fraunds and obtain an undue advantage in secur-
ing public lands over the general public by means of their earlier and readier access
to the records relating to the disposal of, and containing valuable information as to,
such lands.

This construction is unquestionably correct as applied to the facts and
record in that case, and if this case were similar in its facts, Winans
would clearly be disqualified to acquire title under his entry. This,
however, would not disqualify him from contesting Beidler’s entry, for
under Rule 1 of Rules of Practice contest may be initiated by an
adverse party or “other person against a party to any entry, filing, or
other claim, under laws of Congress relating to the public lands.”
While this would be a sufficient reason for denying the motion to dis-
miss the case, yet the leading question to be determined is whether
under the facts and record presented Winans is qualified to pursue his
entry to patent by a compliance with the law.

The facts are that Winans was appointed a copyist in the Recorder’s
Division of your office on the 18th day of October, 1889, over four months
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after his entry was made; that he accepted the position and has con-
tinued to discharge the duties thereof up to the present time; that his
family still reside in Oklahoma and that his home is still there. These
facts are so palpably different from the facts in the McMicken et al.
case, supra, that it is not deemed necessary to compare them. The
Pposition he holds cannot be said to give him any advantage, in finally
securing the land, over the general public; his access to the records ot
the office can give him no information valuable to him pertaining to his
entry or his rights to the tract; there is no opportunity afforded him to
practice any fraud; he has nothing to do with the matter of adjudicat-
ing the question as to his compliauce with the law when that question
shall arise, indeed he may not hold the place he does, or any other place
in the land department, when the time arrives to make final proof. In
view of these facts I am of the opinion that section 452, supre does not
apply to this case, for I do not believe that Congress intended, by the en-
actment of said section, to deprive any one of valuable property rights,
theretofore lawfully vested in him, simply for the reason that, after
such person had made settlement on public land, and made an entry,
or application to enter such land under the homestead law, he received
an appointment as a copyist in the General Land Office.

1t follows that Winans is not disqualified under section 452 Revised
Statutes to complete his entry, provided he shall comply with the re-
quirements of the law as to residence payment and otherwise, and fur-
ther provided that Beidler’s entry shall be found to be invalid for any
reason.

Beidler entered the Territory on the 11th day of April, 1889 under a
commission and orders from the Post Office Department, as post mas-
ter at Oklahoma City, and at once entered upon his duties as such of-
ficer, and has continued to hold that office. He made settlement on
the tract in controversy prior to the entry of Winans, and continued
to reside thereon, and has made improvements on it to the value of
$500. Thequestion arises as to whether he is disqualified from acquir-
ng any interest in the tract, by reason of being within the Territory
before and at the date it was opened to settlement under the law and
the President’s proclamation, and whether he sought to take the advan-
tage of his presence there to acquire the tract in dispute.

In order to correctly determine this question a brief reference to the
authorities, and the facts in the case seem to be necessary.

In the case of the Townsite of Kingfisher ». Wood (11 L. D., 330) it
was held that: ‘ ‘

No permission or license to be within said Territory by virtue of special employ-
ment therein, ean be granted as against the express terms of the statute, or used to
defeat the equal operation thereof and the rights of others thereunder; and one wheo is
permissibly within said Territory prior to the opening thereof, and seeks to take ad-
vantage of bis presence therein has ““entered and occupied” the same in violation
of the statute, and is accordingly disqualified to enter any of said lands, or aequire
any right thereto,
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In Guthrie Townsite ». Paine et al. (12 L. D. 653) and the same on
review (13 L. D., 562) the Wood case was re-affirmed.

In Oklahoma Oity Townsite ». Thornton ef «l. (13 L. D., 409) it was
held that:

No person who entered ‘\Vit.ﬁill the limits of Oklahoma Territory prior to the time
for the opening of the land therein to settlement, and remained therein up to and
after the hour fixed for said opening, and who took advantage of his presence to en-’
ter upon and oceupy land, shall be permitted to obtain title to the same, even though
he was lawfully within the limits of said Territory prior to the hour of opening.

In the case of Taft ». Chapin (14 L. D. 593) it was held that:

One who is lawfully within the Territory of Oklahoma at the passage of the act of
March 2, 1889, and so remains until the lands are open to settlement and entry, but
does not take advantage of his presence, as against others, to enter upon and occupy
land, is not, by such presence in said Territory, disqualified to enter land therein.

The facts in that case were that Chapin was living in the Territory,
under the authority of a license, before and at the date of the passage
of the act of March 2, 188925 Stat., 1005), opening said Territory to
settlement; his license did not expire until the 10th day of May, 1889,
The Territory was opened to settlement April 22, 1889, at noon; the
tract remained open to settlement and entry by any qualified person
from noon on the 22nd day of April to the 1st day ot June, when for
the first time Chapin offered to file his homestead application. It thus
clearly appeared that Chapin had not either taken, or songht to take,
any advantage of his fellows by reason of his being in the Territory at
the date of opening, and his entry was upheld for these reasons.

In the case at bar the facts are quite different. Beidler went into
the Territory a few days before it was to be opened, armed with his
commission as a United States officer—that of post master at Oklahoma
City—under which he was authorized to enter the Territory, not for the
purpose of taking up land under the homestead law, but for the pur-
pose of discharging the duties of the federal office, which office he en-
tered upon and has continued to discharge the duties of ever since.

The very day the Tefritory was opened, he executed a power of at-
torney, to & man who he knew was there in violation of the law and
proclamation, anthorizing him to file soldier’s declaratory statement
for him, which was done on the 24th day of April at the local office, by
his attorney in fact; this filing was made for the very tract of land
that Beidler states in his letter to you that: ¢ When the proper time
arrived on April 22nd, and the opportunity presented itself to me, I
did go out into the country about a mile and one half, and did go upon
and take possession of a soldier’s homestead.” Again in his letter ad-
dressed to the Post Master General he said:

Previous to the 22nd of April, the day set apart for taking up lands and lots in
Oklahoma, I had not in my own mind determined to attempt to take up for myself
a homestead, and when the day and hour of the 22nd arrived and the opportunity

presented itself to me to do'so, I did take advantage of such opportunity and took
possession of a soldier's homestead three quarters of a mile from the city limits.
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Copies of these letters were introduced in evidence at the hearing;
he was present and had ample opportunity to explain any mistake they
might have contained, as well as all the facts and circumstances con-
nected with his entering upon the land in controversy, this he utterly

failed to do, and when called on by Winans to testify as a witness,
peremptorily refused to be sworn or to testify in the case.

Taking all of these facts and circumstances together, the only fair
and reasonable inference that can be deduced from them, is that Beid-
ler did take advantage of his being in the Territory prior to and on the
day it was opened to settlement to entfer upon, occupy, and claim the
tract in controversy, and by so doing he is clearly disqualified, under
the plain terms of the law from aequiring any right to it.

In view of the conclusion I reach it is not necessary to discuss the
other questions presented by the record.

Your judgment is reversed and Beidler’s filing will be canceled.

OKLAHOMA TOWNSITE~CERTIFICATE.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
' GENERAL LAND OFFICE,
Washington, D. C., September 5, 1892,
H. C. 81. CLAIR, Esq.,
Chatrman Board No. 3,
Hennessey, Oklahoma.

Sir: Replying to your letter of July 19, 1892, asking ¢whether or
not certificates issued by the (Hennessey) Town Company and filed
with an application for a deed is good and suffieient evidence to entitle
them (the applicants) to a deed in place of the jumpers with the im-
provements aforesaid,” I have to state that a t8wnsite entry under the
act of May 14, 1890 (26 Stat., 109), is made for the several use and bene-
fit of the occupants of the land at the date of entry, the same as though
the entry were made under the provisions of section 2387, Revised
Statutes. In order therefore, to be a beneficiary of a trust created
under the act of May 14, 1890, a party must either be an actnal occu-
pant of the townsite at the date of entry or a construetive occupant
thereof under the second section of said act, which provides—

That in the execution of such trust, and for the purpose of the conveyance of title
by said trustees, any certificate or other paper evidence of claim duly issued by the
authority recognized for such purpose by the people residing upon any townsite the

"subject of entry hereunder, shall be taken as evidence of the oceupancy by the
holder thereof of the lot or lots therein deseribed, except that where there.is an ad-
verse elaim to said property such certificate shall only be prima facie evidence of the
claim of occupancy of the holder.
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In accordance with this clear and explicit langnage of the statute,
you should issue deeds where the proper showing is made that “a cer-
tificate, deed, or other paper evidence of title was issued by (a party or
parties whose authority to issue the same was recognized by the people
residing upon the townsite, and in case of) adverse claims you should
hear and determine the rights of the respective claimants.

Respectfully,
I. R. CONWELL,
Acting Commissioner.
Approved,
GEo. CHANDLER,
Acting Secretary.

DESERT LAND ENTRY—NATURAL GROWTH OF TREES.

DiLronN v. MOULTON.

Land that produces a natural growth of timber is not subject to desert entry, and
it is immaterial whether such timber is of value or not.

Acting Secretary Chandler to the Commissioner of the General Land
Office, September 6, 1892. '

‘On April 25,1888, Edward F. Dillon filed a contest against the desert
land entry of William D. Moulton, made July 3, 1877, for the 8. 1 of
the NW. 1 and the 8. § of the NE. 4, Sec. 33, T. 2 8., R. 5 E., Salt Lake
City, Utah, charging that the entry was fraudulently made in this, that
the land was not desert land within the meaning of the law, being
partly covered with a heavy growth of timber, and that it produced an
agricultural erop of hay without artifieial irrigation.

The local officers found from the testimony offered at the hearing that
the land is not desert land within the meaning of the act, and recom-
mended the entry for cancellation. '

You affirmed said decision,and claimant appealed to the Department.

The sole issue made by the contest is, whether the land is desert
land within the meaning of the act.

The claimant alleges error in your decision in holding:

1st: That the land is naturally irrigated by springs upon the same.

2d: That the land is naturally watered from the river.

3d: That the land is naturally bottom land, when, in fact, that the majority is high
land. -

4th: That the land is timber land.

5th: That the land is of the kind that is excluded by the rules from desert land
entries.

It is contended that, while the Provo river runs through a portion of
the land, it is eonfined within its banks and does not change the char-
‘acter of the land; that, although there is a stunted growth of trees
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along its banks, they add no value to the land, but are a detriment;
that this growth is confined to the immediate banks of the river, and
the rest of the land is only productive from artificial irrigation,

The third section of the act of March 3, 1877 (9 Stat., 377), provides
that the determination of what may be considered desert land shall be
subject to the decision and regulation of the Commissioner of the Gen-
eral Land Office. In pursuanece of this authority, the regulations issued
by your office have preseribed that:

First. Lands bordering upon streams, lakes, or other natural bodies of water, or
through or upon which there is any river, stream, arroyo, lake, pond, body of water,

or living spring, are not subject to entry nnder the desert land law until the clearest
proof of their desert character is furnished.

Fourth. Lands containing sufficient moistnre to produce a natural growth of
trees are not to be classed as desert lands.

Tested by these rules, the evidence in this case shows beyond all
doubt that the land in controversy is not desert land. It is immaterial
whether the growth of timber is of value or not. The mere fact that
there is a natural growth of timber on the tract will except it from the
operation of the act.

One of the witnesses testified that there was conmderable timber on
the tract, consisting of cottonwood, alder, willow, &c.; that he cut two
hundred and fifty eords of wood from the east forty, the size of the trees
being from eight inches to two feet in diameter; that he also cut forty
stable logs, fifty house logs, and about four hundred poles.

In the case of Riggan ». Riley, 5 L. D., 595, it was held that even if
the land will not produce some agricultural crops without irrigation,
yet, if the testimony shows that there are several acres of timber on the
tract, it can not be entered under the desert land act.

The brother and business agent of the claimant testified that there
were about ten acres of timber on the entire tract. Other witnesses
testified that timber was growing all along the south side of the tract.
It is clear from this testimony that there is a natural growth of timber
on the tract, which is sufficient to except the tract from entry under
the desert land law. Houck v. Bettelyoun, 7 L. D., 425,

The testimony also abundantly shows that there are springs upon
the land, and that it lies along a water course which is subjeet to over-
flow, and that the land has produced hay without artificial irrigation.

Your decision, holding said entry for cancellation, is affirmed.
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SCHOOL GRANT—MINERAL LANDS.
PEREIRA v. JACKS.

In determining whether land is excepted from the school grant to California on ac-
count of its mineral character, the status of the tract at date of survey is the
subject of inquiry.

Acting Secretary Chandler to the Commissioner of the General Land
) Office, September 8,,1892. '

On October 10, 1890, Christina Jacks filed in the State surveyor
general’s office of the State of California, her application No. 10,505 to
purchase the SW. 1 of the SW. 1 of Seec. 16, T. 27 S,, R. 10 E., M. D.
M. BSaid land had been returned by the United States surveyor gen-
eral for California as mineral land.

The State surveyor general, by his letter to the register of the land
office at San Francisco, California, dated Oectober 10, 1890, requested
that said land be withdrawn from sale at said local office pending an
investigation as to its character, and that atime and place be appointed
for a hearing to determine its character, inasmuch as the said appli-
cant desired an opportunity to disprove its alleged mineral character,

In response to this request the said register, on October 24, 1890, is-
sued a notice “to all whom it may concern” to appear before James
Cass, a notary publie, at Cayucos, San Luis Obispo county, California,
on December 16, 1890, to offer proof as to the character of said land,
and upon the testimony so taken a hearing was ordered at the local
office on December 23, 1890. Said notice was duly published for six
weeks in a newspaper published in said county. On the appointed
day said Jacks appeared with her witnesses, and also Joseph Pereira,
who had loeated a portion of said tract on November 24, 1890, as the
Tablos mine. Upon the evidence submitted the local officers held on
January 17, 1891, “that said land is valuable for its grazing qualities
only,” and they recommended *that the application of Miss Jacks to
purchase said land be granted.”

An appeal was duly taken by said Pereira, and on September 9, 1891,
you affirmed the decision of the local officers, adjudging the land “to
be more valuable for agricultural than for mining purposes,” but further
holding that “as to Jacks’ application to purchase from the State, that
is a matter over which this Department has no jurisdiction, and, there-
fore, would not presume to dictate as to whom the State should sell its
lands.”

An appeal by Pereira has brought the case to this Department.

By the seventh section of the act of March 3, 1853, (10 Stat., 244),
sections sixteen and thirty-six of the public lands of California were
granted to that State ‘“for the purposes of public schools.”

In the case of Mining Company v. Consolidated Mining Company
(102 U. 8., 167), this grant was held not to cover mineral lands, but

1641—voL 156—-—18
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that such lands were, by the settled policy of the general government,
excluded therefrom. In that case the court™say (p. 175), ‘“the land in
controversy being mineral land, and well known to be so when the
surveys of it were made, did not pass to the State under the school-see-
tion grant.”

The plat of survey of this land was approved by the United States
surveyor general for California May 23, 1871.

The completion of the survey must be taken as the date when the
grant of this land to the State as school land took effect, if it was then
non-mineral land. Cooper v. Roberts (18 How., 173); Silver CIiff ».
Colorado (Copp’s Mineral Lands, 279); Virginia Lode (7 L. D., 459).

In the latter case it is said that the reason of the rule is that the
survey ‘“marks out and defines the lands subject to the State’s grant.”
The real question at issue is, therefore, whether this land was or was
not mineral land at the completion ot the survey in 1871, having been
returned as mineral by the United States surveyor general.

In the assignment of errors the following allegations, mter alia, set
forth the grounds of appeal,—

That the records of the General Land Office show that in 1879 the State of Cali-
fornia made the same request for the S. W. 1 of this section, that the county clerk of
San Luis Obispo county was appointed to take testimony. That after a thorough
investigation, in which the testimony of experienced miners was given, and the
quantity of quicksilver taken out was given, the land was declared by the register
to be mineral in character. The proof was so conclusive that there was no appeal
from this decision.

That the records of the land office also show that in 1887 an application was made
to the register of the United States land office for a hearing to show that the S. W, %
of this section was non-mineral in character. Mr. M. D. Hyde was attorney for the
applicant. This hearing the register refused to grant, and the Commissioner refused
to order a hearing.

Attached to this appeal and marked exhibit ‘“B” is a copy of the correspondence
between the surveyor general of California, register of the U. 8. land office and
Commissioner of the General Land Office.

It will thus be seen that the United States land office authorities entirely refused
to grant any hearing of the case in which the 8. W. } of the 8. W. } was involved,
deeming the searching and thorough hearing had in 1879 conclusive, as to the min-
eral character of the land. \

The exhibit referred to shows that on February 11, 1887, the State
surveyor general of California presented an application to the local
officers in which he claimed said southwest quarter ¢as school land
inuring to the State in place” and stated that ¢ application to pur-
chase said land having been made to the State of California by Thomas
Bingham, of Cambria, I hereby request that you will set a day for a
hearing to determine the character of said land.”

On March 3, 1887, the register of the local office replied, saying—

I have received the letter of the Com’r Gen’l Land Office dated 9 Feb’y 1882, (let-
ter N) and I find that there was a frial ordered by the register and receiver of this

district, before the county clerk of San Luis Obispo county on the 23d July, 1879, to
prove the non-mineral character of this land, and that the register and receiver de-
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cided on 14th Aug’t that its proof had failed, and that the land ¢ should still be
reserved as mineral land.” There was no appeal from this decision. Under this
authority I decline any further consideration of the subject, and return herewith your
letter of 11th ult.

Upon the receipt of this letter the Deputy State Surveyor General
wrote a letter dated March 4, 1887, to the Commissioner of the General
Land Office, stating the fact that his application to the local office for
an investigation had been declined, saying—% We desire to submit to
you that the failure of the State claimant for said land to make required
proof in 1879 should be no bar to another State claimant being allowed
to submit proofs at this time,” and asked for proper instructions.

On April 26, 1887, the Assistant Commissioner of the General Land
Office replied inter alia, as follows: I have to advise you in reply that
the matter is not regularly before me for action, and that I must de-
cline to pass upon the questions involved, as now presented.” No
farther action seems to have been then taken.

From this recital it appears that on July 23, 1879, a hearing was had
to determine the character of the land, and that on August 14, 1879,
the local officers decided that the return made by the surveyor general
that this land was mineral was correct, and no appeal has been taken
from this decision. It further appears that in 1887 a second application
by the State of California for an investigation to determine the charac-
ter of the land was denied by the local office March 3, 1887, on the ex-
press ground that the question had already been decided by the local
officers in 1879. No appeal was taken from this second adverse deci-

- gion, and on application to your office, any further action in the matter
was declined.

In the present investigation the evidence submitted was directed to
the character of the land as it existed at the date of the hearing, and
not as it was when the grant to the State took effect in 1871. The evi-
dence shows that the land had been formerly worked for quicksilver,
but for two years before the hearing had been practically abandoned.
There is nothing in the evidence which shows that the land was not
mineral upon the completion of the survey, or what was then its char-
acter. The records show that at one time the State of California en-
tered other land in lieu of the land in dispute, which entry was after-
wards cancelled. This taking of indemnity land shows that the State
then recognized the mineral character of this land. I am of the opin-
jon that this land never passed to the State of California under the
school section grant, which only covered land which was non-mineral
at the date of the completion of ifs survey.

Your judgment is reversed.
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HOMESTEAD ENTRY—STONE LANDS.
JAMISON ». HAYDEN.

A homestead entry of land that has no value except for the stone it contains, and
made with speculative intent to secure the quarries thereon, opened and devel-
oped by others, must be canceled for want of good faith on the part of thé en-
tryman.

Acting Secretary Chandler to the Commissioner of the General Land
Office, September 8, 1894.

On September 24, 1889, Thomas Jamison made a homestead entry
for the 8W. £ of sec. 6, T. 3 N., R. 70 W., Denver, Colorado. One hun-
dred and twenty acres of the tract had previously been located by
Hayden and members of his family as placer mining ground, contain-
ing building stone, and on January 10, 1890, Benjamin F. Hayden of-
fered to file his mineral application for the land thus located. The
register and receiver refused to receive the applieation, because of the
entry of Jamison. Hayden then withdrew his mineral application and
filed a contest against said entry, alleging—

That the said land is more valuable for mining than agricultural purposes; that
said tract is not settled upon and cultivated Dby said party as required by law, and
that said homestead entry was made after there was a placer mining location made
on the same and said land was opened up in several places for stone quarrying pur-
poses and building and flagging stone disclosed, and known to said Jamison.

Thereupon the local land officers issued a notice which was served
on the entryman, summoning him to appear at their office on Feb-
ruary 13, 1890, “to respond and furnish testimony concerning said
alleged failure, etec.”

On June 7, 1890, the local officers, after considering the case, held
that— :

no application for a hearing to determine the character of the land was then mads,
but an affidavit of contest against the homestead entry upon the land was filed con-
taining allegations to the effect that the land was more valuable for mining than agri-
cultural purposes. Abandonment of the land is not alleged.

There is nothing on file in this office to show that the contestant is entitled to
consideration as a mineral claimant, proof of posting, certificate of loeation, etc.,
being absent. We are of the opinion that the case is not regularly before the office,
and that no jurisdiction has been obtained in the matter. . . . The contestis
therefore dismissed.

Hayden appealed to you, and after considering the case, on Novem.
ber 4, 1890, you reversed the judgment of the register, stating that—
I do not think the case should be thus summarily disposed of. The contestant did
file an affidavit of contest, in which he alleged such matters as would be contained
in a formal application for a hearing. It must have been considered by your
office at the time as equivalent to an application for a hearing, for you issued notices
to the parties to appear and offer testimony, which they did, and before your deci-
sion was rendered you received and doubtless considered arguments of counsel affect-
ing the merits of the controversy.

You held that the tract was most valuable for its minerals, and that
the homestead entry should be canceled. Jamison has appealed from
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your judgment to this Department, alleging substantially that con-

testant was not entitled to have a hearing ordered on his charge against
the entry, because his interest in the land was not shown; that the
tract involved was subject to entry under the homestead law, notwith.-

standing the existence of certain stone quarries; that if a portion of
the tract should be determined to be mineral land then a segregation

should be made, ete.

‘Whether the mineral applicant’s interest is shown by the reeord or
not, his affidavit brought in question the character of the land, and the
government, being an interested party, will treat this information at
least as sufficient upon which to base an inquiry as to the character of
the land. The filing of the affidavit was a protest against the appro-
priation of land under the homestead laws that was valuable for the
stone it contained.

The hearing was attended by the entryman and his witnesses and
from the evidence submitted, I conclude that the land has no value
except for the stone it contains.

Stone quarries have been opened on the land in ten different places,
and valuable flag and building stone found to exist. Thousands of
dollars worth of stone has been shipped from these quarries at a profit.
These quarries were known to exist when the homestead entry was
made. Jamison had worked in them, and he knew that there was not
2 half acre on the whole claim that could be plowed, and that nothing
could be raised on the ground even then without irrigation, which was
practically impossible by reason of the elevation of the land above the
water supply. It was claimed that the land had some value for grazing
purposes, but the evidence shows that it is almost valueless for that
purpose.

Without discussing the claims of the contestant to a right to take
the greater portion of the tract under his placer location, I am con-
vinced that the homestead entryman is not acting in good faith in the
matter of his entry, and that he made it for the sole purpose of getting
possession of these valuable stone quarries., It has been held that a
homestead entry may be made for land that has on it a stone quarry
(Keller ». Bullington, 11 1. D., 140), but in that case the land had an
agricultural value also. In the case at bar Jamison knew that the land
had no value other than for its stone, and I think he took it on specu-
lation, hoping to secure the stone quarries. He knew that fine placer
locations had been made on the land, and that it was largely in the
possession of others. I am satisfied that he has not acted in good
faith, and that his entry should be canceled. )

This lanid may now be properly entered either as placer or as stone
land under the act approved August 4, 1892, (Public No. 199), which
extends the timber and stone act of June 3, 1878, to all the publie land
States, and provides that land valuable for the building stone it con-
tains may be entered under the placer law.

Your judgment of November 4, 1890, is affirmed.
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CONFIRMATION—SECTION 7, ACT OF MARCH 3, 1891.
UNITED STATES v, HINMAN ET AL,

A mortgagee is not entitled to the benefit of the confirmatory provisions of section 7,
act of March 3, 1891, through a prior encumbrancer, where no privity exists
between said parties.

A mortgagee cannot be considered a bona fide purchaser under said section where at
the date of the mortgage the entry is held for cancellation on the report of a
special agent.

Acting Secretary Chandler to the Commissioner of the General Land
Office, September 9, 1892.

On March 27, 1884, the pre-emption cash entry of Charles E. Hin-
man, for the SE. 1, Sec. 35, T. 129 N,, R. 56 W., Fargo, North Dakota,
was held for cancellation upon the report of a special agent, and was
finally canceled March 9, 1885. Upon application of claimant, the case
was re-opened July 14, 1885, but action on the same was suspended
until February 2, 1888, when, upon a second application of the entry-
man, the local officers were directed to proceed with the hearing on the
charge of the special agent that the entry was illegal and fraudulent,
which was had May 28, 1891.

At the hearing the enfryman made default, the transferee alone ap-
pearing, and claimed that the entry is confirmed by the 7th section of
the act of March, 3, 1891.

From the tes’mmony the local officers found that the entryman had
not complied with the law, but held that the entry should be confirmed
and patented under the 7th section of the act of March 3, 1891. You
concurred in their finding that the entryman did not comply with the
law as to settlement and improvement on the land, but reversed their
decision holding that the entry was confirmed by the 7th section of the
act aforesaid, and held the entry for cancellation. From this decision
Julia P. Carrington, the transferee, appealed, alleging the following
grounds of error:

1. That the Honorable Commissioner erred in reviewing and reversing the decision
herein made by the Honorable register and receiver, when no appeal was taken from
their decision.

2. The Honorable Commissioner erred in assuming and holding that appellant, as
a bona fide purchaser of the mortgage in question, was not entitled to all the rights
of the mortgagee from whom she purchased.

3. The Honorable Commissioner erred in assnming and holding in effect that the
mortgage given on July 21, 1883, for $250.00 and interest had been paid, and that its
payment by Penney, with intent to secure a lien on said land, operated to defeat
his lien.

The sole question presented by this appeal is, whether this entry was
confirmed by the 7th section of the act of March 3, 1891, there being
no exception taken to your decision that the entryman failed to com-



DECISIONS RELATING TQ THE PUBLIC LANDS. 279

ply with the law as to settlement and improvement, which is clearly
sustained by the evidence.

The facts upon which the mortgagee claims confirmation under the
act aforesaid are as follows:

It appears from the record of deeds of Sargent county, North Dakota,
that on July 21, 1883, Hinman, the entryman, and his wife, executed a
mortgage to Laura M. Chamberlain upon the tract in controversy, the
consideration being $250.00; that on May 14, 1888, a release or satis-
faction of said mortgage was executed by Laura M. Chamberlain to
Hinman and wife, which was not placed of record until August 8, 1888,
On the day last named, a mortgage was executed by Hinman and wife
conveying the tract to T.