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"DECISIONS
RELATING TO

THE PUBLIC LANDS.

CONFIRMATION—~SECTION 7, ACT OF MARCH 3, 1891.
BRADBURY #. DICKINSON. .

The sale of an undivided interest in the lands covered by an entry, prior to March
1, 1888, does not bring said entry within ’ohe confirmatory provisions of sec-
‘ tmn 7, act of March 3, 1891,

Secremry Noble to the 0’omomsszone7' of the QGeneral Land Qffice, January
‘2, 1892,

I am in veceipt of your letter of July 18, 1891, requesting further in-
structions in reference to the case of Elwood S, Bmdbmy 2, Maltm F.
Dickinson.

It appears that on J anuary 4, 1887, Dickinson made . bOlleI" addi-
tional homestead entry for the: W % of the NE 7 of section 12, T. 23 8.,
R. 44 W., Lamar, Colorado.-

On June 9, 1887, said entry was heéld for cancellation by your office
for the reason that the rights of the entryman were exhausted under
the homestead law prior to said entry. On June 13, 1887, Dickinson
filed affidavits showin g that his rights under the law were not ex-
hausted.

On the same day Elwood S. Bradbury applied to contest Dickinson’s™
entry, alleging that the entry was made in the interest of one Thomas
Doak, that the entry was made for purposes of speculation, and that
. the entry was illegal because Dickinson had previously exhausted his
. rights under the homestead law. The affidavit of contest was not cor-
roborated, his application to contest was accordingly rejected by the
register and receiver.  Contestant appealed from said rejection to your
office, where, on February 10, 1888, it was decided that Dickinson had
exhausted his rights under the homestead law, and your decision of
_June 9, 1887, holding his entry for cancellation was adhered to. _

‘Bradbury’s appeal was dismissed and his application to contest re-
fused on the grounds that said entry was then under investigation by
your office and that the affidavit of contest was not eorroborated

14561—vor 14—1 1
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Both Bradbury and Dickinson appealed from your said ruling to
this Department, and on April 6, 1888, Dickinson filed a relinquish-
ment of his entry, and on the same day one Thomas D. Parish was
allowed by the local land officers to make a soldier’s aidditional ‘home-
stead entry for said tract.

Under date of July 27, 1889, the Department actmg upon these
appeals, held that the allowance of the entry of Parish was irregular,
-Itwas accordingly directed to be canceled. It was also held that your.
office was justified in refusing to allow Bradbury’s application to con- -
test. However, the decision of your office was reversed in so far as it
_ canceled Dickinson’s entry without a hearing, and it was held while
there were facts in the record showing that his right to make an entry
under the homestead law had been exhausted; still he offered to show,
if an opportunity was given him, thathis right had not been exhausted.

A hearing was ordered to determine the facts.. In said departmental
decision, Dickinson’s relinquishment was not accepted, since it was
made to appear that he had before that time sold all or neally all of
his interest in said tract.

In your letter of July 18, 1891, addressed to this Department, you
state that Parisl’s entry has been canceled, and although a hearing
was ordered August12,1889, as directed by the Department, it appears
that the register and receiver have never fixed a day for said hearing.
‘You suggest that the passage of the 7th section of the act of March 3,
1891 (26 Stat., 1095), may, when applied to said case, rendel a hefmng
on its merits nnnecessary.

* It appears from the facts as they are found in the depaltmental de.
cision of July 27, 1889, that the entry of Dickinson was made, and a
final receipt issued on J anuary 4, 1887.

On January 6th following, he sold and conveyed the undivided one-
half of said tract to Thomas Doak for a consideration stated to be $500,
and about the same time he sold and conveyed for a valuable considera-
tion, the undivided one-fourth interest in said tract to one William
‘Groom, and that on March 2, 1887, Doak purchased this interest, leav-
ing him the owner of an undivided three-fourth interestin said tract
and leaving Dickinson the owner of the undivided one-fourth part
" thereof. M
~ The tract was then platted by its owners, and Jaid out as an addition

to the town of Grenada,and at the date when Dickinson’s entry was
held for cancellation, they had ‘sold about one hundred and nineteen
lots to different buyers.

Dickinson’s sale of the undivided three-fourth interest in szud tract
was made after final entry, and before March 1,1888, and before any
action was taken against said entry.

In so far as is shown by the record, the sales were made for vmluable
conmdera’mons, no adverse claims ougm(btmg prior to final entry exist,
and no fraud has been found on the part of the purchaser; will such an
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entry be confirmed under thé provisions of the seventh section of the
act cited? I think not.

The section relied upon for confirmation 1efers to certain entries clas-
sified as ‘“entries made under the pre-emption, homestead, desert-land,
or timber-culture laws” and provides that under certain conditions,
they shall be confirmed and patented. One of these conditions is that
wheére an entry has been sold after final receipt has been issued by the

“receiver of the land office, and prior to March 1, 1888,-to a bona fide
purchaser for a-valuable consideration, such an entry shall be confirmed.
No provision is made for confirming an entry where an undivided part
of the tract covered thereby is so sold. Congress seems to have dealt
‘with an entry as an entirety and to hold that it was the legislative in-
tention to confirm where a purchaser has acquired three-fourths or one-
half interest in the entry, would also require in a proper case, the hold-
ing that an entry was confirmed where a purchaser had acqmred a one- -
tenth interest therein or even less.

“T do ot think this ‘was the intention of Congress when the act was
passed.

You are, therefore, dir ected to allow the case to take its regular

. course as directed by my decision of July 27, 1889,

NEW MADRID LO‘CATiON—UNSURVE‘X’ED LAND.
BRITTON WILLIAMS:

A heW‘Madnd location of unsurveyed land, made under the act of February 17,
1815, was unauthorized thereby, and while the law thus remained, such location
was no bar to other disposition of the land.

-The aet of April 26, 1822, providing for the perfection of New Madrid locatlons that

did not conform to the public surveys, did not operate to save a location on un-

_ surveyed land, where said land had been previously sold by the government to.
intervening adverse clafmmuts :

)

Secretwy N oble to tke Commissioner of the G(meml Lcmd Office, Jamm'r Y
: 2, 1892, ‘ -

It appears by your letter of June 8, 1887, to the local officers at Boon-
ville, Mo., transmitted with the papers in this case, that the New Mad-

rid claim of Thomas Huff, Jr. for two hundred arpents, or 170.14 acres, .’ \

was allowed under act of February 17, 1815 (3 Stat., 211), upon which
- certificate of location (No. 135) was 1ssued September 18, 1816, and lo-

cated January 13, 1817 under survey No. 2537 at Trankhn, Mo land
office.

" The location of Huff embraced a part of the SW % Sec. 36, T. 49
(south of Missouri river), range 17 west, to wit, 108.56 acles, and apart
of the SE- 1 of section 35 adjoining, and was made in a square tract
which did not conform to the sectional lines according to the survey of
: sald township made in June 1318.
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On April 14, 1819, Asa Mmgan entered the balance of said SW. %
(51.64 acres) not embraced in said location, per certificate (No. 1967) for
which a patent was duly issued November 1,1827. -That part of Huff’s
claim located in the SE. £ of Sec. 35, aforesaid, was adjudged January
18, 1820, in favor of David Burris, upon his pre-emption application
(No. 1834) for the whole of said quarter, and the same was patented to
him per certificate (No. 99) August. 31,1820, No patent has everissuned =
on any part of Huff’s remaining claim,
On January 28, 1820, Britton Williams purchased the balance of said
Huff location in said SW. £, containing 108.36 acres, at $2 per acre, and
paid one fourth part thereof in cash, as appears by the following cer-
-~ tificate of purchase (No. 4888), issued February 25, 1820:
It is hereby certified that Britton Williams of Cooper county, M, T. did on ‘the
28th day of January, 1820, purchase the south and west part of the south-west qr.
of section 86, in Frl. Tp. 49 (8. M. R.) north of the base line of range 17 west of the
5th principal meridian in the district of lands offered for. sale at Fraunlklin, which
said part of qr, sechion contains 108.36 acres, and which has been sold to said Brit-
ton Williams at the rate of $2.00 per acre, amounting in' the whole for said part of
_-quarter section to two hundred and sixteen dollars and seventy-two cents ($216.72),

of which there has heen paid on account agreeably to law, to the receiver of public .
- moneys at Franklin, the sum of fifty-four dollars and eighteen cents ($54.18), being
one-fourth part of the puichase money for the said part of quarter section.

Now, therefore be it known, that if the remaining balance, being one hundrcd
- and sixty-two dollars and fitty-four cents ($162.54) shall be paid to the receiver of
public moneys at Franklin, or to the Treas. of the United States at or before the
dates and periods following, that is to say, fifty-four dollars and eighteen cents
($54.18) thereof on or before ‘the 28th day of January, 1822; fifty-four dollars and
cighteen cents ($54.18) thereof on or before the 28th day of January, 1823: and
fifty-four dollars and eighteen cents ($54.18) thereof on or before the 28th day of
January, 1824, then the said Britton Williams or his assigns, or other legal repre-
sentatives shall be entitled to receive a patent for the part of the quarter section .
above described by right of pre-emption adjudged in his favor. ‘

Said certificate of purchase was surrendered September 30, 1822, at
said Franklin, by Charles Force, the heirs of Asa Morgan, and Mary
Gilman, of Cooper county, Missouri, as assignees of said Britton Wil-
liams, and new declaration (No. 590) issued granting further credit in
eight equal annual installments, the first due March 31, 1822, and the
last March 31, 1829, under the act of March 2, 1821, Sec. 3 (3 Stat., 613),
and the act of April 20, 1822 (3 Stat., 665).

Final payment was made, and register’s final certificate (No. 2001)
issued at said Franklin on March 28, 1829, for said tract under the act
of March 21,1828 (4 Stat., 259), certifying that Robert P. Clarke,
Frederick Haux, and David Logan, all of Cooper county, as assignees,
were entitled to a patent.

By your letter to the local officers at Boonville, Mo., dated November
18,1890, you decided that,—*The representatives of Huff are entitled to

patent for the said 108.36 acres upon an application therefor. Notify
the parties in interest, that unless an appeal is taken within the sixty
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days from notice, given in accordance with letter ¢ G’ of September 24,

1890, the entry of Williams will be canceled.” An appeal has been '
. taken which now brings-the case before me., ‘

The tollowmg specifications of error are assigned:—

“1st. That at the date of location of the New Madrid claim of Huff, January 13th,
1817, the land in controversy was not subject to the provisions of the act of Febru-
ary 17, 1815—the location having been made previous to the section lines having
Deen run, said location was void.. Ops. Atty. Gen. Jan, 19, 1820—Public Lands, Laws

- and Opinions, paxrt 2, page 8.

2nd. That a valid pre-emption right to said land was recog n1z¢,d and adjudged in
favor of Britbon Williams, in January 1820, and no exceptions to said adjudications
in favor of said pre-emptor appear to have been taken; andhad a patent been issued
at that time on said New Madrid certificate, the same would have been void. Ops,
Atty. Gen., Jan. 27th, 1821, vide p. 16. "

Upon a careful investigation and examination of the files and records, and a ref- .
erence to the laws and instructions governing the disposition of the land here in
controversy, it would be discovered that the officers of the land office. were coliver-
sant with the law and the facts governing the disposition of the case and committed
1no error in permitting the pre-emption entry of said Britton Williams,

The circumstances under which the New Madrid certificates were is-,.
sued are thus stated by Justice Bradley, in the Hot Spunos Cases (92
U. 8.,698,707): .

The eartliquake, or succession of earthquakes, Whieh oecurred along- the Missis-
sippi below the mouth of the Ohio in 1811 and 1812, was particularly disastrous to
the county and village of New Madrid, in Missouri Territory (then the district of
Louisiana), leaving a large portion of the land now known as the “sunk country”
under water. - For the relief of the inhabitants, Congress, on the 17th of February,
1815, passed an act authorizing those whose lands had been materially injured by
earthquales to locate the like quantity of land on any of the pubhe lands of the said .
Territory, the sale of which was authorized by law.

The first section of said act provides, ey

That any person or persons owning land in the county of New Madrid, in the

- Missouri Territory, with the extent the said county biad on the tenth day of Novem-

- ber, 1812, and whose lands have been materially injured by earthquakes, shall be,
and' théy-hereby are authorized to locate the like quantity of land on any of the
public lands of the said territory, the sale of W‘hieh is anthorized by law. (3 Stat.,
211)

: Under this act certificates were issued to those inhabitants of New .

Madrid whose lands had been injured by earthqualkes, which were in .

many instances located on lands which were unsurveyed, and the

. question arose whether such locations were valid under the last clause:

above cited, and this question was submitted to the Attorney General

‘William Wnt who gave his opinion that they were null and void.
Under date of May 11, 1820, he says (1 Op. 361, 362):

I am of the opinion that it was not the intention of Congress, in authorizing the
sufferers ‘to locate the like quantity of land on any of the public lands of the said
Territory, the sale of which is authorized by law,”to change or affeet in any man-
ner that admirable system of location by squares, which had been s0 studlously
adopted in 1elat1on to all their territories. .
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Again, under date of Jﬁne 19, 1820 (1 Op., 373, 375), he says:

The authority given is to make these locations on any of the public lands of the
Territory the sale of which is authorized by lew. But the sale is not authorized by law
until the sectional lines are run; and, consequently, all locations previously made
by those sufferers are unauthorized. The circumstance of their being located in a
square is perfectly immaterial to the pelicy of the law; for, although in a square,
they may not, and most probably will not, quadrate with the sectional lines of the
general survey, since squares may lie to any and to every point of the compass—no
two contiguous squares quadrating together; whereas the sectional scheme ealls for .
parallel lines throughout the whole Territory. )

Under date of June 22, 1820 (2 Laws, Instructions and Opinious, 14),
he says, speaking of locations made on unsurveyed lands:

The fundamental defect still remains, that the New Madrid locations were made
on lands, the sale of which was not then authorized by law; those locations were,
therefore, made without authority and are void, and patents, consequently, cannot
issue on them. - The contemporaneous survey of these void locations with the gen-
eral survey, and the permitting them to produce the effect of causing fractions in
the general survey, was unauthorized by law, On the law as it stands I should pro-
nounce the sales of these fractions illegal and void, becanse the public law, of which
every one is bound to to fake notice, authorized no such fractions from such a cause.
The sales ought to be set aside and the sections still subdivided according to law.

On July 5, 1820, the Commissioner of the General Land Office trans-
mitted to the surveyor general certain opinions of the Attorney (xeneral,
relative to locations made by New Madrid claimants, and instructions
relative to the locations which have not been made conformably to law.
“Those locations may be withdrawn and relocated, or amended so as to
conform to sectional lines.” (2 Laws, Instructions, and Opinions, 303)

As early as April 15, 1817, J. Meigs wrote to the surveyor general at
St. Louis, relative to New Madrid claimants, as follows:

They are anthorized to locate on any of the public lands of the said Territory,
the sale of which is authorized by law. Certainly lands confirmed to other persons are
not of that description, nor do I think that lands which the President has not
directed to be prepared for sale can, with propriety, be considered of that descrip-
tion. (2 Laws, Instructions, and Opinions, 816) :

.

Justice Bradley, in the Hot Springs cases, supra, says upon this sub-
ject (page 715),

The laws then were, as the Attorney Gteneral held them to be, that unsurveyed
lands were not lands the sale of which was authorized by law; and as this doctrine
was received and acted upon by the land department of the government, we should
not feel anthorized at this late day to reverse it. -

It follows that the New Madrid location of Thomas Huff, J r., made
January 13, 1817, on unsurveyed land, was unauthorized by law, and,
in the language of Attorney General Wirt, was “illegal and void,” and
that the local officers had a right to so receive the law and act upon it,
and therefore to allow the pre-emption of Britton Williams on January
28, 1820, of the fraetion of 108.36 acres in said SW. quarter, and the
land office was fully justified in issuing a patent to David Burris for
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said south-east quarter on Aungust 31, 1820." The land officers and the
local officers in so doing admmlsteled the law as it then was, and ever
‘since has been construed. ‘ s

But Congress came to the aid of the New Madrid clannants ‘and

passed the act of April 26, 1822 (3 Stat., 668), which p10v1des as fol-

lows: o

" That the locations heretofore made of warrants issned under the act of the fif-
teenth (seventeenth) of February, one thousand eight liundred and fifteen, entitled
‘An act for the relief of the inhabitants of the late county of New Madrid, inthe Mis-
souri Territory, who suffered by earthquakes,’ if made in pursuance of the provisions.
of that act, in other Tespects, shall be perfected into grants, in like manner as if
they had conformed to the sectional or quarter-sectional lines of the public surveys;
and the sales of fractions of the public lands, heletofore created by such locations,
shall be ai valid and binding on the United States asif such fractions had been made
by rlve1s, or other natural obstructions,

But this act did not affect the location of Huff, theland of which had
already been appropriated in part to Burns and. the balance to Wil-
liams.. Intervening rights, which had. Vested prior to the passage of
said act, were carved out of its operation.

In Wﬂcox 2. Jackson (13 Pet., 498, 513), the court say,—

That whensoever a tract of land shall have once been legally appropriated to any
purpose, from that moment the land thus appropriated becomes severed from the
mass of public lands; and that no subsequent law, or pmclamatlon, or.sale, wounld
be construed to embrace it, or to operate upon it.

In Lytle ». Arkansas (9-How., 314, 333), the court say,—.

The: claim of pre-emption is not that shadowy right which by some it is con-
sidered to be. ' Until sanctioned by law, it has no. existence as a substantive right.
But when covered by the-law, it becomes a legal riglit, subject to. be defeated only -
by a failure to perfcum the conditions dnnexed to it..

See also Frisbie v, Whitney, 9 Wall. 18(, and The Yosemlte Valley
case, 15 Wall,, 77.

It appears from the original certificate issued to Britton Williams
above cited, that his right of pre-emption was ¢ adjudged in his favor,”
on February 25, 1820, from which judgment no appeal appears to have
been taken. ThlS Judgment must then have disposed of the Huff claim.
It further appears that the assignees of Williams at the date of the
final certificate issued to them on March 28, 1829, were also largely,
if not wholly the assignees of the Huff claim. - The deeds showing the
chain of title from Williiims to the said assignees are transmitted with
the record, but those deeds do not show the chain of title from Huff,
but they do show several assignments by persons claiming to own the
“Huff location, as if the intent was to unite both elaims.into one when
- final payment was made.

In view of these assignments, a,nd of the statement made by the

counsel for the appellants, that said ¢ land has been held in actual open
and notorions occupancy by said parties and their. gmutms for over



8 DECISIONS RELATING TO THE PUBLIC LANDS.

seventy years,” it may well be doubted that there are now any claimants
under the Huft' location, aside from the appellants.
In my opinion patent should issue on the entry of Britton W1lhan1s.
Your judgment is reversed.

REPAYMENT—DOUBLE MINIMUM LANDS.
FREDERICKE B. SOUTHWORTH.

" Theprice of lands within the limits of the forfeited Texas Pacific grant remained at
double minimum until the act of March 2, 1889, and under an entry made prior
to said act, there is no authority to repay any part of said price.

Secretary Noble to the Commissioner of the General Land Office, Janu-
. ary 2, 1892 '

_ On the 4th of November, 1890, application was made to you, in behalf
of Frederick B. Southwmth for 1epayment of the sum of two hundred
dollars, being the excess above single minimum price paid by him at the
Tucson land office, Arizona Territory, in the purchase of the NE% of
Sec. 27, T. 8 8., R. 22 W, on the 28th of December, 1888.

On the 8th of November, 1890, you addressed aletter to the attomeys '

‘making the application, in which you declined to recommend such re-
payment. An appeal from your decision brings the question before me
for consideration. ’

The twelfth section of the act of Congress approved March 3, 1871
(16 Stat., 573), granted certain lands to the Texas Pacific Rallroad Com-
pany. On the 28th of February, 1885 Congress passed an act (23 Stat,,
337), which declared,—

That all lands granted to the Texas Pacific Railroad Company under the act of

Congress entitled ‘“An act to incorporate thé Texas Pacific Railroad Company and .-

{0 aid in the construetion of its road, and for other purposes,” approved March third,

eighteen hundred and seventy-one, and acts amendatory thereof or supplementa,l
thereto, be, and they are hereby, declared forfeited, and the whole of said lands re-
stored to the public domain and made subject to disposal under the general laws of
the United States, as though said grant had never been made: Provided, That the
price of the lands so forfeited and restored shall be the same as heretofore fixed for
the even sections within said grant.

The act of March 3, 1871, grantlng the odd numbered sections to
the railroad increased the price of the even sections to two dollars and
fifty cents per acre,-and by the forfeiting act quoted above, this was
fixed as the price for the restored lands, or the odd sections. This re-
mained the price until the passage of the act of March 2, 1889, (25 Stat.,
854) fixing the price of all public lands within the ]imits of railroad
grants, which shonld be forfeited, at the price of $1.25 per acre.

The lands in question were within the limits of the Texas Pacific
Railroad Company’s grant, and -the entry of Southworth was made
prior to the passage of the act last mentioned. The price which he .
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/_ paid was properly charged, and there is no authority for repayment of -
any part of said amount. Texas Pacific Grant (8 L. D., 530).

Your decision of Noveniber 8, 1890, from Whlch the appeal befo1e me

was taken, is approved and afﬁrmed
RAILROAD GRANT—PRE-EMPTION FILING—ACT OF MARCH 3, 1887,
OLE HALVORSON.

An unexpired pre-emption filing of record at the date when a railroad.grant becomes ‘
effective, excepts the land covered thereby from the operation of the grant.

- Proceedings for the recovery of title are anthorized where patent has erronecusly
issued for lands excepted from a railroad grant.

Prior to the institution of suit for the recovery of title in such case a demand for
Teconveyance must he made upon the company, and this dem‘md can only be
divected by the Secretary of the Interior.

Secretary Noble to the Commissioner of the Genm al Land O_ﬁ‘ice, Jcmuary
2, 1892.

.- On December 18, 1889, Ole Halvorson through Hon. Knute Nelson,
filed in this Department a petition representing that in July, 1884, he
applied, at the Fergus Falls, Minnesota land office, to make timber-
culture entry of the NW. 1 of Sec. 13, T. 134, R. 45, basing his applica-
tion upon the alleged facts that the land was excepted from the grant
to the State (of Minnésota) for the St. Paul, Minneapolis and Manitoba
Railway Company, by reason of the pre-emption filing of one Gunder
M. Kallor made for said land June 22, 1871, . That a hearing was had
- on said application before said local land officers on the 26th day of
-July, 1884, and after the hearing the case and testimony therein was
forwarded to and filed with the Commissioner of the General Land
Office. That while the case was pending in the General Land Office
and undetermined, the land in question was. erroneously and through
. mistake and inadvertence on the 13th day of February, 1889, patented
and conveyed to the State of Minnesota, for and on account of said
railWay company, and the said State on the 15th day of March, 1889, con-
veyed said land to the railway company. That onthel 7th day of June,
1889, the Commissioner of the General Land Office called the attention
of the governor of Minnesota to this case and the facts therein, and
requested the governor to reconvey or procure the reconveyance of the
land to the United States. That afterwards the governor of said State
requested the railway company to reconvey and relinquish the land,
to the United States for the benefit 6f said Halvorson, and the company
refused to comply with said request. Upon these facts the petitioner
asks that a demand be made upon said company for a reconveyance of
the land to the United States and in case the company fails to reconvey
it, then that suit be recommended to cancel the patent issued for said.
-traot : : !
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Halvorson’s application was referted to you for a report and under
date of September 26, 1890, you reported thereon, from which it ap-
pears thaton the 13th day of February, 1889, a patent was 1ssued con-
veying lands to the State of Minnesota on account of the St. Vin-
cent Extension of the Manitoba Railway Company and by inadvertence
the tract applied for by Halvorson was embraced therein, his pending
appeal and the pre- emptlon filing of Kallor having been OVGIIOOLed

The fract is within the twenty mile indemnity limits of the grant
- made by the act of Maxch 3, 1855 (13 Stat., 525), in aid of what is known
" as the main line of the St. Paul Mlnneapohs and Manitoba Railway ex-
tending to Breckenridge. :

The orders of withdrawal of mdemmty lands on account of said grant
have been revoked and the lands not embraced in pending or approved
selections have been restored.. ,

No claim has ever been made to the tract on account of said main
line and further consideration of said grant is unnecessary.

The tract is also within the forty mile limits of the grantto the North-
ern Pacific Railroad Company, but no selection of said tract has ever
been made on account of that grant; the withdrawal under the grant to
this road Tias been revoked and the further conmdel ‘Lth]l of the same
is also unnecessary.

Upon the definite location, December 20, 1871 of the St. Vincent Ex-
tension of the St. Paul, Minneapolis and Mamtoba Railway company,
under the act of _Mamh 3,1871 (16 Stat., 588), the tract came within
the ten-mile granted limits of said line. The withdrawal on account of
- the grant to this road was ordered February 6, 1872, received at the
local land office February 15, 1872. The tract in question was. listed -
February 7, 1882‘, as inuring under this grant. The rights of the rail-
way company under this grant attached, if at all, ot December 20, 1871,
the date of the acceptance of its map of definite location. At that date
the filing of Kallor was intact upon the records. It was unexpired and
a subsisting claim and served to except the land covered thereby from
said grant. Malone v. Union Pacific Ry. Co. (7 L. D., 13); Northern
Pacific Railroad Co. et al. v. John O. Miller (11 L. D.,1); Union Pacific
Ry. Co. ». Phillips (11 L. D., 163); St. Paul, Minneapolis and Manitoba -
Railway Co. ». Northern Pacific Railroad Co. (12 L. D., -567).

The patent issted to said company was thereforeillegally issued, and
I concur in your recommendation that sunit should be instituted to seb
it aside, in case the railway company shall refuse to reconvey the land
to the United States. However, before such suit can be properly rec-
. ommended it will be necessary under the second section of the act of

March 3, 1887, (24 Stat., 556) to demand from the railroad company a
- reconveyance of the land embraced in said patent.. The demand for
reconveyance is a statutory requirement to be made only by direction
of the Secretary of the Interior. Union Pacific Ry. Co. (12.L. D., 210).
You are accordingly directed to demand from the St. Paul, Minneap-
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olis and Manitoba Rfulwwy company (St. Vmeent Extension) a recon,
veyaice of the tract embraced in Halvorson’s application in accordance
with section two of the act of March 3,1887, and report the action tfl,ken
thereunder by the company.

The papers in the case are herewith 1etulned to be kept with the ﬁles
in your office, and in case the railway company shall fail or refuse to.
reconvey the land to the United States, within the time prescribed by
said act, you will return them with your report. °

"MINING CLAIM—MILL SI’lF—SECTIO\T 2 337, R S.
HecrA CONSOLIDATED MINING Co.

The building of a tram road, or the grading of the road bed therefor is not sueh a
use or improvement of the land as warrants the allowance of a millsite:
An application for a millsite cannot be allowed where it appears that the improve-
ments are located on theline hetween tiwo mill sites, without either location pos-
" sessing the requisite improvements independently of the other.

Secretary Noble to the Commissioner of the General Land Office, January
2, 1892
, .

I have examined the papers transmitted by your letters of December-
17, 1890, consisting of the certificate of incorporation of the Hecla Con-
- solidated Mining Company, organized under the laws of Indiana, with
its application for a patent for “The IEverest Mill-Site No. 1,” situate in:
T. 3 8., R. 10 W. Beaver Head county, Montana, Helena, Montana, land
district, together with a plat of the survey, proof of notices properly ad-
“vertised and posted, ivith all the necessary proceedings, including the
final certificates of entry, also from the same company like certificate,
‘papers, and proof with application for patent for ¢ Everest M1]1 Site NO

27 immediately adjoining No. 1 on the south.

It appears that when the surveys were made the company had ex-

"pended five hundred dollars on each site, according to the certificate
‘of the surveyor, but the same had been expended in grading half of a
tram-way road-bed across a portion of each tract and about two and
one-half miles long, worth two thousand dollars. It had expended no
money in the erection of any mill or works for the reduction of ores, and
you held that the building of a tram-road or the grading of the road-bed@
was not such improvement or use of the land as would warrant a
patent as a mill-site, and. you held the entries for cancellation. From
“this action, the company, in each case, appealed. Your decisions were
certainly .correct as the cases were presented, but after your decisions,
evidence was presented and forwarded to. the Department showing
that the surveys were preliminary matters, and that the company fol-
lowed np this initial step by erecting upon the ground surveyed, in the
two sites, concentrating buildings, crushers, and the various buildings
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machinery and apparatus for erushing and concentrating ores, one half
of these being on each site.:

I find the same witnesses in both cases making affidavits contzunmg
substantially the same statements in each case as to improvements,
ete.; locating the works on the line between the two sites and crediting
to ea,ch one half the cost but not showing any mill or reduction W01ks
on either, independent of the works on the adjoining site.

The law (Sec. 2337, Rev. Stats.) provides for the issuance of patents

- for mill-sites to ownels of quartz wills or reduction works, and it limits
each location to five acres:

It oceurs to me, indeed it seems quite apparent, that this company
has erected only the buildings and procured only the machinery neces-
sary to one plant, and has so located two mill sites that this plant is to
be in the centre of a ten acre parcel of land instead of being limited to
five acres. I find from the evidence before me that it has expended

~gver forty thousand dollars in 1mplovements, but the certificate of the
surveyor does not mention them.
They appear to have been made since the sulvey, it being mflde in
1880, while the application was not filed until December 26, 1888. I do’
not, however, find from the evidence that thereis any quartz mill or
reduction works or any buildings or machinery on either tract that is or
can be used as a quartz mill or reduction works independent of the
other, as the south line of No. 1 being the north line of No. 2, runs
through the buildings, and whether there is any engine-or boilers or
crushers on either site does not appear from the evidence.
‘ But it is the policy of the government to encourage the development

of her mines and the investment of capital necessary to do this, and it
may work a hardship to cancel these entries outright, and in view of
the facts stated in the supplemental affidavits, I will set aside your de-.
¢isions and return the cases to your office.. You will allow the company
to show, if such is the fact, by proper certificate of the surveyor general,
as required by section 2325, Revised Statutes, and such other evidence
a8 you may deem proper, that it has a quartz mill or reduction works
“upon either site, or upon both, as contemplated by section 2337, Revised
Statutes.

It is not good practicc to consolidate cases that have separate rec-
ords, but these cases, Nos. 10718 and 10719 are, so far as appears, 5o
intimately connected that Icannot pass upon them separately, and Thave
considered site No. 2 with No. 1, but if it shall appear that the company
has a plant upon each, the records will be kept separate and the cases
-will not be consolidated. If it shall appearuponinvestigation that there
is but one plant so situated and constructed; that it is on neither site,
they will both be canceled, and the company will be allowed to make a
new location of a mill-site, not exceeding five acres, embracing such -
quartz mill and reduction works.
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The papers’ are herewith returned. Both cases ma,y take the same
course.,

Upon receiving the ev1dence in the cases with proper certificates of
the surveyor general, you will re- adJudlcate them upon the lines herein
indicated.

OKLAHOMA. LANDS—TOVVi‘T SITE—HOMESTEAD-COSTS.
KingPISHER TOWNRITE 2. FOSSETT.

The fact that an acre of land in a quarter section has been Teserved for the locationw
of a land office, is not, in itself, sufficient to impeach the good faith of a home-
stead entry of such quartel section.

The commutation of 2 homestead entry under section 21, act of May 2, 1890, cannoﬁ
be allowed, where it'is apparent that the land covered thereby is intended for
townsite purposes, and not for agricultural use,

Under section 22 of said act the homesteader may purchase for townsite purposes such
legal sub-divisions of his entry as may be required therefor, and perfect title tor
the remainder under the homestead law on showing due compliance therewith.

In a contest where no preference right is claimed under the act of May 14, 1880 the
costs should be apportioned in accordance with rule 55 of practice.

Secretcwy Noble to the Commissioner: of the Geneml Land Office, January
4, 1892

Thls case involves title to the NW of Sec. 15, V16 N, R.TW,,
Kingfisher land office, Oklahoma, embmced in homesteqd entry No. 5,
“made by W. D. Fossett, April 23, 1889. The present controversy arose
upon an order for a hearing contained in departmental decision of Octo-
Dber 1, 1889 (11 L. D., 330), and a brief reference to the former proceed-
- ings in the case is necessary to a proper understanding of the matter.
On April 23, 1890, Fossett and one John H. Wood made homestead
_entries covering the N. § of said section 15, and on May 4, 1889, the dc—
cupants of the townsite of Kingfisher made apphcmtlon to enter sald
tract for townsite purposes.
Hearing was duly had, and upon the reeord as made this Departmenﬁ
held, in the deelsmn of Oetober 1, 1890 (supra):

First: Fossett, at the time of making his homestead entry, was a legallv qualified
homesteader.

Second: He settled upon the said NW. 1 on April 22, 1889 and pmor to the time
that a townsite was actually taken.

* * C #® w® * ®

In econsidering the case ofFossett, as he was the first seftler upon the land, and
his settlement was followed by residence and improvement, and whatever rights he
may have acquired were properly held by your office to have attached at the time
of his actual settlement, and not on the following day, when he made his claim of
record at the local office. His rights cannot, therefore, be impaired by the subse-
quent occupation, on the same day, of the land embraced in his entry by the town--
site settlers, and had not the integrity of his entry been impeached by said protest,
it is clear, that as found by your office, the same should’ remain intact.

I find, however, among the papers before me, an affidavitmade July 23,1890, by J.
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P. Barnard, one of the said protestants against the withdrawal of the appeal here,
which charges collnsion between one Jillett (Fossett’s attorney) the said Fossett,
-and said mayor and council, and a few of the occupants of said quarter-section, and
to which is annexed a paper purporting to be a certified copy of an agreement,
made May 5, 1890, by Fossett’s said attorney and the ‘townsite occupants and in-
habitants,” upon the said north-west quarter, to the effect that the lots occupied by
.8aid parties would, upon the completion of Fossett’s entry for a specified price, be
conveyed to him, ‘in case no appeal is taken’ from the action of your office.

This introduces a new element into the case, indicating that Fossett did not make
his settlement in good faith for homestead purposes, but for speculation, which
-should, in my opinion, be made the subject of inquiry, to the end that the validity
-of his entry may be properly determincd. You will accordingly direct that a
bearing be had, at which testimony will be taken for the purpose of ascertaining
whether or not he has made or authorized any agreement for the sale of the lands,
-0t any part thereof, or whether he made the entry for speculative purposes or in
good faith as a homesteader. Should it be satisfactorily shown that Fossett has
made, or authorized any such agreement, or that his entry wasspeculative, then his
-entry must be canceled, otherwise it will stand subject to his compliance with the
law. :

By this decision the entry of Wood was canceled.

This hearing in relation to Fossett’s entry took place at the local office
in November 1890, and upon the testimony the local officers rendered
their decision, December 13, 1890, recommending that the contest be
dismissed, and that the ently of the defendantbe held intact. In said
decision 1t was found -

1. That the said defendant, William D. Fossett,” did not make or authorize any
agreement for the sale ot the lands covered by his homestead entry, or any part .
‘thereof, in the manner and upon the conditions named in the affidavit of the said
protestant, J. P. Barnard,

2. That the said alleged agreement between one F. E. Gillett and the mayor and
-council of Kingfisher, was never accepted or execeuted by the said mayor and council.

3. That the homestead entry of the said defendant, William D, Fossett, was not
speculative, butmade in good faith in comph‘lnee with the homestead laws governing
the settlement of Oklahoma.

Upon appeal, your decision of June 3, 1891, after reviewing the tes-
timony, sustains that of the local office, and incidentally passes upon
the question of the apportionment of costs incurred at the trial of the
-case, which you held should be governed by the rule laid down in the
case of Milum ». Johnson, 10 L. D., 625. You also considered the com-
mutation proof submitted by Fossett June 12, 1890, under the provi-
sions of section 21 of the Territorial act, approved May 2, 1890 (26 Stat.,
81), and as said proof disclosed the fact that a portion of the tract in
question was then actually ¢ occupied by townsite settlers,” such proof
was rejected, and he was required to comply with the requirements of
the second proviso of the 22d section of said Territorial act.

It was further held that

Should he desire to purchase a portion only of said“mact upon the terms therein

prescribed, he will be permitted to do so. In that event, hewever, his entry, as to
+the remaining portions of the land covered thereby, will be canceled.
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From your decision both parties appeal, the townsite from the find-
ing as to the validity of Fossett’s entry, and Fossett from the appor-
tionment of costs and the holding ‘that in the event that he purchase
only a portion of the tract under section 22, as before set forth, that
his entry must be canceled as to the remainder.

In addition to the briefs filed in the case, an oral ar gument was
granted upon the request of the townsite.
 Trom the foregoing, it will be seen that the allegations contained in
the affidavit by J. P. Barnard ivere the moving cause of the investiga-
tion directed, and the examination of the case seems to have been con-
ducted bolely with reference thereto. .

Under the order of this Department, however, an opportunity was
offered the seftlers to introduce any other eVLdenoe tending to show
speculative intent on the part of Fossett in the making of this entry,
but no such testimony was offered.

Both your office and the local office find as a matter of fact, that Fos-
sett did not enter into or authorize the agreement referred to in said
affidavit, and further find that his entry was not speculative, but made
in good falth and from & careful exammatmn of the testimony I agree
with said ﬁndmgs

In the oral argument herein, counsel for the townsite urged that its
case was greatly weakened by the exclusion of certain testimony on
the re-trial of the case, and it was for the first time claimed, that the
fact .that one acre had been reserved for a land office in this quarter-
section was, under the holding in the case of Guthrie townsite ». Paine
et al., 12 L, D., 653, sufficient to establish the. fact that the homestead
entry made fo1 such quarter-section was for a speculative pulpose

The opinion of the local officers states as follows:

The testimony in this case is voluminous, and a large portion of it is- wholly ir-
relevant and immaterial, and could only have been admitted at all, under the wide
Jlatitude that local land officers are required to extend to parties to controversies of
this character. It has been the aim-of this office to secure the most thorough in-
vestigation of all facts, in connection with this case, and in keeping with this pur-
pose witnesses, especially for the plaintiff, have been allowed the greatest possible

freedom in testifying as to circumstances, suspicions, motives, coucluswns, con-
‘versabions, rumors, street-gosmp, ete.

An examination of the case shows that a large amount of irrelevant
-and immaterial testimony was admitted, and asto that excluded, it
generally consisted of hearsay tes’mmony and such other testlmony as
. would have been excluded in any court. ‘

I must therefore hold that there was no error in the conduct of the
-case, and that the charges made against the entry have not been sus-
tained.

As to the application of the decision in the case of Guthrie townsite
-v. Paine et al. (suprd), to the present case, it seems that counsel has
misconstrued the holding in that case by magnifying the effect of what
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was therein stated relative to the reservation.of a tract in a quarter-
section for land office purposes. It is true that it is stated therein that -

Every intelligent person is aware of the fact that for the last half century the
‘establishment of a United States government land office was equivalent to the foun-
dation of a town, or city, of greater or less magnitude; whenever a spot was
selected for a land office, that became the center of population; it became a town,
and the land ceased to be in a condition where it conld be used for agriculture, but
it became valuable for townsite purposes. :

‘While the establishment of a land office is one of the indicia of a
town which all homestead claimants are bound to take motice of, yet
this idea is not the pivotal one on which that case turned. ' The fact
that an acre had been reserved in the vicinity of the land entered for
a Jand of_ﬁce was but one of the minor elements in the case, and not
the main point of that decision. It was a circumstance, which, when
taken in connection with all the other and moreimportant facts and cir-
cumstances, actions and motives of the applicants, clearly determined
their purpose and intent in making the entries then under consid-
eration. ‘

It will not do to enlarge upon a single idea, or an isolated sentence to
rule upon the rights of parties, but the case must be considered as a
comprehensive whole, in order to arrive at an intelligent understanding
of what was decided. :

The difference in the two cases is detelmmed by the intent, design
" and purpose of the parties interested, when viewed in the light of their
. conduct and the circumstances burroundmg each case.

All the testimony taken at the first hearing bearing upon the good
faith of Mr. Fossett was considered when the case was first before this
Department. It was then held that he was a qualified homesteader,
and having first lawfully appropriated this tract under the homestead
law, should not be required to surrender his rights to the claim of sub-
sequent settlement of the townsite occupants, nnless he had made the
contract referred to in the affidavit by J. P. Barnard, or that his entry
was speculative,

These questions were referred to the local office for trial.

The fact that an acre had been reserved in the quarter-section entered
by Fossett for a land office was well known to the Department when the
case was first considered, and had that fact of itself been considered
sufficient upon which to base a'finding of speculative intent in making
entry for such quarter-section, there would have been no necessity for a
further hearing; indeed, the order for a hearing, when viewed in such
a light, was unjust, as it could result only in increasing the already
great expense of this contest.

The local officers, as well as ‘yourself, decided the case upon the sec-
ond hearing in favor of the entryman, finding, as before stated, that
Fossett did not enter into or authorize the agreement referred to in the
affidavit by J. P. Barnard, and thafﬁ his entry was not speculatlve, but
made in good faith. .
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From a caleful review of the whole matter, I do not feel justified in
disturbing your conclusions.

But a small portion of this tractis aetufﬂly occtipied by townsite set-
tlers, and they donot appear to have been encoul aged in going upon the
land by Fossett. :

Tt would seem that this is a case eleally under the second proviso to
section 22 of the act of Congress, qpploved May 2, 1890 (supra), which
provides: ‘

That in case any lands in said Territory of Oklahoma, which may be occupied and
filed upon as a homestead, under the provisions of the law applicable to said Terri-
tory, by a person who is entitled to perfect his title thereto under such laws, are
required for townsite purposes, it shall be lawful for such person to apply to the
Secretary of the Ingerior to purchase the lands embraced in said homestead or any
part thereof for town-site purposes. He shall file with the application a plat of such
proposed. townsite, and if such plat shall be approved by the Secretary of the Inve-
rior; he shall issue a patent to such person for land embraced in said townsite, upon
the payment of the sum of tén dollars per acre for all the lands embraced in such
town-site, exeept the lands to be donated and maintained for public purposes as
provided in this section. And the sums so received by the Secretary of the Interior
shall be paid over to the proper anthorities of the municipalities when organized, to
be used by them for school purposes only. ‘

In the case of Orlando Townsite v. Hysell et «l. (13 L. D., 99), it was
held that the commutation of an entry under section 21, act of May 2,
1890, can’ not be allowed where it is apparent that the land covered
hereby is intended for townsite purposes and not for agricultural nse.
Under section 22, of said act, a homestead entryman may purchase for
townsite purposes such legal subdivisions of his entry as may be re-
quired therefor, and perfect title to the remainder under the homestead

laws on .showing due compliance therewith.
~ The reJectloll of Fossett’s proof was therefore proper, and he will be
required to proceed as above indicated.

The Kingfisher townsite application for the tract covered by Fossett’s
entry will therefore stand rejected. '

This disposes of all questions between the parties, except the matter
of the apportionment of costs.

This is not a contest where any one is claiming a preference right of :
entry under the act of May 14, 1880, and rule 55 of practice, provides:
“In other contested cases each party must pay the costs of taking tes-
timony upon hi§ own direct and cross examination.”

This was the rule followed in the case of Milum v. Johnson (supra),
to which you refer, and is, I think, applicable to the present case.

Your decision is thelefm e, with the above m0d1ﬁcat10n, affirmed.
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RAILROAD LANDS-—SECTION 4., ACT OF MARCH 3, 1887.
" DRAKE ET AL. . BUTTON.

One who has contracted to sell land purchased from a railvoad company, to which
title subsequently fails, is a proper party-to perfect title under section 4, act
of March 8, 1887, in order that he may comply with the terms of the coniract.

The right of a purchaser from 2 railroad company to perfect title under said section,
is not defeated by the fact that said purchaser is the president of the company,
and trustee for the bond owuners who hold a mortgage on the lands of the com-~
pany, where there is no evidence of bad faith or advantage on the part of said
purchaser as against the company or said bond owners,

The right of a purchaser from a railroad company to perfect title under said section
is intended to cover cages where the lands were unearned under the grant, and
erroneously patented or certified. ) .

Secretary Noble to the Commissioner of the General Land Office, January
2, 1892,

I have considered the case of E. F. Drake.and E. W, Sargent v. A,
G. Button, on appeal by Drake from your decision of July 1, 1889,
holding that his purchase was void, as made from the Sioux City and
St. Paul Railroad Company, of lots No. 1 and 4 and E. % of SE.%, SE.L
of NE., Sec. 34, T. 93 N., R. 48 W., Des Moines, Towa, Liand District,

The record in the case may be stated briefly as follows: These lands
are a part of the lands which were patented to the State of Towa June
17, 1873 under the act of May 12, 1864 for the Sioux City and St. Paul
Railroad Company. They were held by the State, in trust for the com-
pany, until 1887, when they were, upon the adjustment of the grant in
accordance with the decision of the United States supreme court, re-
conveyed to the government by the governor of Towa. They were, on
September 12, 1887, restored to the public domain and opened to entry
by direction of the Secretary of the Interior (6 L. D., 47).

On March 5, 1888, Button made homestead entry for lot 1 and SE. }
of NE: £ of Sec. 31, being part of said fracts. ‘

On December 7, 1887, E. F. Drake made an application for patent for
the lands first herein described, under the 4th.section of the act of
- Congress of March 3, 1887 (24 Sta’o 556) supporting the same by affi-
‘davits tending to show his right. thereto

It appears that prior to the receipt of this application by your ofﬁce,
it was in receipt of letters from E. W. Sargent who claimed to be the
owner of said land, and soon thereafter of a letter from L. Harrison,
Esq., attorney for Buttou, claiming part of the land for his. client by
virtue of his homestead entry, and your office, on June 22, 1888, or-
dered a hearing to determine the rights of the respective parties.

A hearing was ordered accordingly, and all parties having been noti-
fied, appeared at the local office on September 27, 1888, and the testi-
mony baving been taken, the local officers disagreed in their conclu-.
sions of law and fact. The register found that Drake was a purehaser
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in good faith, and Sargent had not purchased said lands of the com-
‘pany, while the receiver found that Drake was acting in the capacity
of ¢« president of the (railroad) company, and was a trustee in the mat--
ter,” and that his purchase was void, and that he having agreed to sell
" the land to Sargent, that this agreement was also void.

On July 1, 1889, your office, upon consideration of the ecase, found
that Drake was a director. and president of the railroad company, and
also trustee for the bond owners in the mortgage made to secure the
bonds, and that as a matter of law, his purchase was void ab initio.

You found that his knowledge of the condition of the land, its legal
‘status, etc., was sueh that he could not be a bona fide purchaser, upon
whom the .act of March 3, 1887 confers the right to a patent, and that
if he were such, that e had sold to Sargent, and that Sargent was the -
-proper party to the case, and that Drake had no right to a patent.

. From this ruling and decision, Drake appealed.

The testimony shows that this land in controversy was within the in--
demnity limits of the grant to said Sioux City Railroad Company. I
was selected in lieu of land lost in place. The selection was approved
by the register and receiver at Sioux City land office, and affirmed by
the General Land Office, and on June 17, 1873, was patented to the
‘State of Towa by the President of the United States, for the benefit. of
the Sioux City and St. Paul Railroad Company. A

The railroad company had an officer known as its ¢ Land Commis-
sioner” who was charged with the duties of selling its lands, selecting

lieu lands and looking generally to the interest of the company in the
" matter of .the lands granted to it. The company, it appears, bonded
the road and its granted land to raise money to build the road, and all
its lands were mortgaged to secure the bonds. Two persons were made
trustees for the bond holders. By the terms of the mortgage, the lands
- ‘beld by the company were to be, by its commissioner, sold from timeé to

- time, and upon the sale of any.tract, the purchase money was to be ap-

plied in payment of the bonds, and when so applied, the trustees were
“authorized to release the specified tract.

Elias F. Drake was a director and president of this corporation flom
1871 to date of hearing herein. He and Alexander H. Rice were named
as trustees -for the bond owners and Edward Beneau was land com-
missioner of the company in 1875. '

On October 25, 1875, Drake bought of the railroad company t]nough '
said land commissioner, lots 1 and 4 and B. § of SE. } and SE. } of NE.
% of Sect. 31, T. 93 N,, R. 48 W. 5 P. M., at and for the conmdelatlon of

- §1,400, andp&id the purchase money Which was applied on the bonds,
and the lands were released from the mortgage. He took a'memoran-
dum of agreement from the company, acknowledging the receipt of the
money and binding it to make a deed to him, his heirs or assigns, upon
request, at the land office of the company. Afterward, the board of
directors-.approved the sale and a warranty deed was executed and
dehvered to Drake.
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On December 3, 1875, Drake made an agreement with 1. W, Sargent,
by which he obligated himself to convey to Sargent the said lands for
$2,000, he to pay $200 of prineipal, and $126 interest in.advance on the
defelred payments, the remaining $1,800 to be paid in six annual pay-
ments of $300 each with seven per cent inter est, payable December 3d
- of each year.

It was stipulated that Sargent should take immediate possession of
theland, and he was to pay the taxes thereon, and have the use of it,
and if he failed to malke the payments, any improvements placed upon
the land were to remain. The payments were to be made punctually
and strictly according to the letter of the agreement, “the time of pay-
ment being of the essence of this contr act,” andupon full payment, Drake

was to make a deed for the premises.

Afterward, to wit, February 14, 1879, Sar gent having made no further
payment, a modlﬁca,tlon of said contmct was made in writing as a part
of the agreement, by which it wasstipulated that as the State of Towa had
not made a deed to the railroad company, grantor of Drake, the times
of payment of the several installments should be suspended, and the
debt should not draw interest until such time as the railroad company
should receive a deed for the land, at which time the payments were to
commence drawing interest and tlme shounld then begln to run on the
contract.

There has been much contenhon about the lands granted by the act
of May 12, 1864 (13 Stat., 72) and the Sioux City and St. Paul Railroad
Company and the Ohicago, Milwaukee and St. Paul Railroad Company
had a suit in court, involving the ftitle to the lands granted each by
. said act, which suit was finally decided by the United States supreme

- eourt in March, 1886 (117 U. 8., 406). The roads of these two com-
panies cross each other, and the litigation axose out of the respective
claims of the companies to the lands within the overlapping limits of
the grants, _

" Upon the rendition of the judgment of the court, the governor of .
Towa reconveyed tothe United States 43,647.63 acres of land, including
the land in controversy, that had been erroneously patented to the State
in trust for said Sioux City and St. Paunl Railroad Company, and on
July 26, 1887, Secretary Lamar, in a letter to Commissioner Sparks, dis-
cussed the matter at length, and. it is nhnecessary, at this time, to go
into a history of the grant or the several phases of that case. Tt will .
suffice to say that by said letter it was directed that the land so re:
conveyed be thrown open to settlement and entry.

By the 4th section of the act of March 3, 1887 (24 Stat., 556) it was
provided, inter alia, .

That as to all lands except those mentioned in the foregoing section, which have
been so erroneously certified or patented as aforesaid and which have been sold by
the grantee company to citizens of the United Statés . . . . the person or per-

sons so purchasing in good faith, his heirs or assigns, shall be entitled to the land
so purchased, upon making proof of the fact of purchase at the proper land office,

c.
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Drake claims that under this section of this statute, he is, upon the
~facts shown, entitled to a patent for the lands in controversy.

The contract between Drake and Sargent was, by agreement of the
parties, suspended until Drake’s title should be completed, and this
application by Drake is evidently made for the purpose of placing him
in a position to comply with the termns of that contract. Under these
circumstances, I think Drake should be conbldered a proper party to
perfect title under the provisions of said act.

You hold that as Drake was a dlrectorzand president of the railroad

- company, he could not be a purchaser, because he was a trustee, the
corporation being cestui que trust, and in support of this view, you quote
from Perry on Trusts (par. 207, p. 249) as follows: '

Contracts .of ﬁ‘ustees are of two, classes. One class consists of contracts made by
trustees with themselves or with a boeard of trustees.or directors of which they are
members, These contracts are void from the fact no man can confract with him--
self. . . . .The other class of contracts is where a trustee contracts with the ces-
tui que trust or a third person. - (You say) It is clear, I think that he was of the class -
first mentioned and that his purchase was void wb initio..

It is very questionable whether Drake was of the first class.

- The author adds to the matter quoted by your office, as follows:

These contracts are not void, as where a direcfor makes a purchase of property’
from the corporation ifself acting independent of the directors the contract is not-
void but the same rules apply that apply to other trustees purchasing of the cestui:
gque trust. The burden is upon the trustee to vindicate the transaction from all sus-
‘pieion.

In Angell and Ames on Corporations (10 Td., Sect. 233), it is said:

By the common law and by the civil code, too, as a corporation aggregate may
eontract with persons who are nofi members so it may contract with persons who are
.members of it and the contract is not on this account invalid (Note 13 Mass., 406, 4
Blaclkf., 267-15 Vt., 522.)

"~ And thouuh the member of the corpolatlon be also one of the trustees of the cor-
poration it would seem that this would not incapaeitate him from contracting with
if, . . . in acase where there is no evidence of such gross partiality in the con-
tract as amounts to fraud (Note 19 V4., 191-18 Vi, 409).

In Buell ». Buckingham (16 Towa, 284, 85 Am., 516) three directors of
a corporation, being a majority of the board, sold to one of their num-
‘ber (Buell) a mill belonging to the corporation. Certain creditors, upon

.judgments obtained against the corporation, levied upon the mill and.
sought by injunction to restrain the execution of the deed by the cor-
poration to Buell. :

The court said:

There is no.showing of any actual fraud on the pai‘t of Elijah Buell, in his pur-
chase of the property from the board of directors- ., . . The rule is well sefitled,
that a purchase of property by a trustee of his cestui que trust is not void in equity
but only voidable at the election of the cestut que trust. A court will scrutinize such

a transaction closely and will not only seb it aside for frand, but Wlll do so upon a -
very slight showing of advantage, or bad faith.
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Judge Dillon in a separate opinion-said:

The purchase . . . . isfreefrom any taint of actual fraud. ..-. . . Being
an officer in the corporation did not deprive Buell of theright to enter into competi-
tion with other ‘c'reditors, and run a race of diligence with them, availing himself in
the contest of his superior knowledge, and the advantage of his position to obtain
security for the payment of his debt. . . . .The act of Buell was not legally or
constructively fraundulent in consequence ‘of his being an officer or member of the
corporation. See Whitwell v. Warner 20 Vi, 425 444; Angell and Ames Sect. 390—
Sargent v. Webster 13 Metcalf 497—1st Spears Equity 562. . . . . Now the pur-
chase of property by an agent or trustee or by any person acting in a fiduciary ca-
pacity is not void ab originennd absolutely. Itis voidableonly. It is validinequity
as well as law, unléss the parties interested repudiate it, or complain of it; ete.

A great number of authorities are cited in support of this doctrine.
This is in accordance, too, with the doctrine laid down by Tiffany and -
Bullard in their Law of Trusts and Trustees. Onpage 553, they say

The contract must be one in which there is no.fraud, no concealment of informa-
tion acquired by him in his character as trustee, and no other advantage taken.

It thus appears to be well settled that, notxnthstandlng the relations
of trustee and cestui que trust existed between Drake and the corpora-
tion, yet if the purchase was absolutely free from any taint of fraud,
it should be upbeld. Being voidable only, for some reason other. than
the simple fact of the fiduciary capacity in which Drake stood, some
reason must be assigned other than that, and some facts proven reflect-
ing in some way upon the bona fides of the transaction. Nothing is
charged or proven or attempted to be proven that even tends to show
fraud or deceit or overreaching by Drakein thepurchase. For aught that
appears, lie paid the listed price for the land, what any one could have
bought it for, and probably all it was at the time worth, the purchase
mwoney ($1,400.00) was applied upon the bonded indebtedness of the com-
pany. . The bondholders are making no complaint, nor charging their
trustees, Drake and Rice, with any laches, so I do not see that Drake’s
trusteeship for the bondholders cuts any figure in the case.

“When the lands which had been certified to the State in trust for the
comgany reverted to the government by the reconveyance by the gov-
ernor of Lowa, they came free from incumbrance, unless incumbered by
a sale made by the company; to a purchaser in good faith, while they
were held by the State, for while they were so held by the State, the
equitable title was in the corporation, and it could sell its equity to any
one. The purchaser, of course, would take only such equitable title as
the ecompany had, subject to its infirmities, but Congress came to the
relief of purchasers in good faith, and by the act of March 3, 1887, supra
so far protected their equities as to give them a right to perfect their
titles, notwithstanding the failure of the title of their grantor.

It is said in your decision that the position he occupied, his relation
to the company and these lands, would enable him to know all about
the status of the land, that it was liable to forfeiture, ete., and you'say
“Drake was not the innocent bona fide purchaser contemplated by said
act and is not entitled to a patent thereunder.”
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It should be borne in mind that at the time of Drake’s purchase:
- (1875) the question of how much land this company would receive was
Dot settled, in fact at that time it had scarcely been discussed.  The -
“tracts within the limits of this grant overlapping the limits of the grant
~ to the Chicago, Milwaukee and St. Paul were in dispute. What it
would lose in place or 1n the indemnity limits was unknown, and it was
not known whether the tract it might lose here would be made up by
other lands so as to make good the one hundred sections for each ten
miles of -road constructed, as provided by the granting act, and it was.
not until the decision of the supreme court in 1886 that any one knew
the status of the lands patented to the State in trust for the railroad
company. This want of knowledge caused the local officers, the Secre-
tary of the Interior, and the President of the United States to mistake
the number of acres that it was entitled to, and it will not do to hold
Drake to a degree of knowledge it was impossible for any one to
‘Obtain. -
In 1874, the leg1slatule of Towa authorized and duected the governor
of Towa to certify to the Sioux City and . St. Paul Railroad Company
“any and all lands which are now held by the State of lowa in trust
for the benefit of said company.” It is quite difficult to see how Drake’s.
position as president of the company could enable him to foresee the end
“of litigation not yet begun and the results of objections to the title to
this land, which objections had not been made, much less could he pre-
dict the action of Congress in relation to the lands involved.
Your decision is founded in part upon the fact that this land is south
‘of the terminal line even of the fifty-six and one-fourth miles of con-
structed road, and that no rights could attach to the land, and that the-
land was liable to forfeiture at any-time after the company’s failure to
‘build the line of road, within the ten years’ limitation. This being
granted, the ten years had not expired when Drake purchased the land,
as the State did not accept the grant and provide the necessary legis-
lation for carrying out the act of Congress, until in September, 1366.
Furthermore, this act of Congress of March 3, 1837 was passed to meet
cases where the lands were unearned and had been ¢ erroneonsly certi-
fied or patented.” " If this land had been earned by the company, and
its rights had so attached that it was not liable to forfeiture, this action
would never have been instituted, so I do not consider the fact that the
land, on final adjustment of the grant, was found to be outside of the”
_ terminal line, and that it had not been earned and was therefore errone-
Ouily conveyed to the State of Iowa, affects the i ghts of D1 dke under
~ the statute. '
The entryman, Button, is not in posmon to compLun He had lived
with his father several years in the immediate vicinity of, and knew
Sargent was in possession of the land which he (Button) enteled He
knew Sargent lived on a “forty” adjoining, and that he had broken
‘part of the land in controversy and claimed to own it by purchase from
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Drake, and he went upon it in disregard of Sargent’s rights, whatever
they might prove to be.

I have carefully examined the entire record and the decisions bear-
ing upon the questions which have, from time to time, affected the
status of the lands, and fully considered the evidence in the case, and
I do not find anything that justifies me in refusing Drake a patent for
the land he bought and paid for, nor do I find any breach of good faith
toward the company, of which he was the president, or the bondhold-
ers for whom he was trustee, nor that he overreached, deceived or de-
frauded the company in making the contract thlough its “land com-
missioner.” I am therefore compelled to disagree with your findings of
fact and conclusions of law.

Your decision is accordingly reversed, and Drake will be aﬂowed a
patent for the land by him pulchased according to the provisions of

.the statute.

 SCHOOL LANDS—INDEMNITY SELECTION.
BusH . THE STATE 0F WASHINGTON.

~ Where a misdescription of Iands taken as school indemnity oceurs through mistalke

of the selecting agent, and the error is corrected by the local office, so as fo

properly describe the lands intended to be selected, and the State ratifies such

* action prior to the intervention of an adverse elaim, the selection "will not be
disturhed.

Secrez‘cw J Noble to the Commissioner of the General Land Office, January
4, 1892,

On April 21, 1890, George S. Bush made application to file a pre-
emption declaratory statement for the E. 1, NW. £ and E. §, SW. £, Sec.
2, T, 31 N,, B. 1 E.; Seattle, Washington.

The same was refused by the register ¢for the reason that the tract
applied for is embraced in list No. 4 of indemnity school selections.”
Upon appeal, you, by your decision of June 14; 1890, affirmed that
judgment and he brings this appeal therefrom, assigning the following
grounds of error:

.

1. In deciding that said tract is embraced in ‘list No. 4 of mdemmty school “selec-
tioms.

2. In deciding that the tract in question was “mtended to. be selected” as in-
demnity school land.

3. In deciding that list No. 4 is a valid selection so as to reserve the land thelem
enumerated from settlement.

4, In deciding that the officers of the land office have power to make indemnity
school selections.

The facts, as disclosed by the record, are as follows:

On October 22, 1870, S. D. Howe, on behalf of the commissioners of
Island county, filed hst No. 4 of indemnity school selections in the
Olympia (now Seattle)land district. On the same day the register and
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receiver certified that the ¢ selections are correct, and that there are no
adverse interests conflicting therewith.”

No objection is raised as to the validity of the basis, and it is shown
that the deficiency in the township is six hundred and forty acres. The
selections to make good this deficiency were lots'1, 2, 3, 4, 5, and the
W. 4 of E. § of Sec. 2, T.31 N, R. 1 E.; the 8. } of NE..}; the NE. {
of NE. £ of Sec. 3, in same towns]np,. and lot No. 1, NW 4 of NE. 11 1n
Sec. 6, also in same township.

There is no technical W. 4 of E. } of Sec. 2, since tlnt areg is in palt
covered by the donation claim of John Kemeth, which extends 29.43
_chains west of the eastern line of the section. That part of the W. % ot
E. § of Sec. 2, not covered by Keineth’s donation claim, is surveyed as
lots 2, 3, 4, and 5, which, as above seen, were selected in list 4. -

It is manifest that the agent made a mistake in the deseription of
' the selected lands, sin-e the W. 4 of the E.  of Sec. 2 (had the lines of
 the publie survey been régularly run) émbraces all of lots 2, 3, 4, and 5,
and thus the selections of said lots and the said "'W. } of the K. § were
made to cover in part the same land. It appears, however, that the
register and receiver discovered the mistake prior to the time Bush filed -
his application, and had noted on the plat books the lands selected in
Sec. 2 as lots 1, 2, 3, 4 and 5, and the W. } of that section.

‘While there was some irregularity in thus making the selection, yet,
inasmuch as the error of the selecting agent was at most a clerical one,.
and since it is manifest that he intended to select the land in’ contro-
versy, and since the lands were selected as indemnity for lands lost in
place to the State, and the State, intended to so select and acquiesced

“in and ratified the action of the local officers, prior to the date of this
application, their action should be held to be that of the State.
* The decision appealed from is, therefore, affirmed.

PRE-El\IP"I‘ION—SECOND FILING.
FRANK MITCHELL.

A second pre-emption filing may be allowed where the first was abandoned on-
account of threats and actual violence. -

First Assistant Secretary. Chandler to the Commissioner of the Geneml
Land Office, January 5, 1891.

Frank Mitchell has appealed from your decision of- October 12 1889,
affirming the action of thelocal officers in rejecting his final proof based
upon his pre-emption declaratory statement, No. 8300, for the W. % of
the SW. %, the SE. L of the SW. £, and the SW. £ of the SE. %, of Sec. 9,
T. 3 8, R. 31 E., Le Grand district, Oregon. ‘

The ground of said rejection was that he had made a former pre-
enmption filing, in Union county, in said State.
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He admits the fact, but contends thathe was justified in abandoning
his former claim. He states, under oath:

I built a house on the same, did some fencing, established an actual residence -
‘thereon, and so resided for about eight months; that during such residence I was
told by several stock-men in theneighborhood that sheep andsheep-herders were not
allowed there, and the best thing I could do was to get out; (1 had my own sheep,
grazed them on my own place, and they molested no one). A few days afterwazd,
when coming to my house on the clatm I found a notice posted on the door
which read, ‘“Mr. Sheep-herder, you leave these premises—they are oceupied;” I
paid no attention to it, having been before threatened several times. On the third
day after seeing this notice I returned to my house—or where my house had been—
and found the same entirely destroyed, with everything I owned in the world.

Beginning to be alarmed, and knowing my life was not safe, I started that
night with my sheep and traveled over four miles through the mountains, to seek
safety, shelter, and food, and was advised by-‘knowing ones” never to return—
which I have not done andwould not do under any consideration. . . . . That
it is impossible for me to corroborate this affidavit, as the only parties that seemed
friendly to me there were three; two of these have left the country, their where-
abouts being unknown to me, and the other is dead. . . . . . I havenever
had the benefit of my pre-emption right in any way, except as herein stated.

The final proof to which this affidavit is attached shows that the

claimant is a single man; that hehad actually resided on the land from
July 26, 1887, until date of proof, July 19, 1889 (two years, lacking one
week); that he had been absent working, and boarding where he
worked, for three and a half months from November, 1888; about two
months from April, 1889; and was herding his sheep in the mountains
for six weelks of hot weather in June and July, 1889—making an aggre-
gate absence of about seven months in the two years covered by his
proof; that these weére temporary absences, as he had no home else-
where than on his claim; that his house is a frame house, with a fire-
place, door, window, and Shingle roof, worth $150; that his claim is
“¢gll fenced with one wire and two poles, the posts set fourteen feet
apart, $470"—total $620; that said house contains, and has contained
since he establised residence therein, a ‘bed, bedstead, table, chairs,
and cooking utensils.,” As to cultivation he says (i the affidavit ac-
companying his appeal):

The land is situated far in the mountains (foot-hills); it is rough, rocky, and valu-
able only for its grazing advantages, and there is no tillable land on it, and this is
the reason I.did not and could not cultivate any of it except a small patch of vege-
tables for my own use.

The main question at issue is, whether the claimant' can properly be

" allowed, under the urcumst‘mces, to make a second pre-emption filing.

I do not find reported any ease in which a person who had left, under
duress, a tract on which he had made pre-emption filing, afterwald ap-
plied to make a second filing.. There are cases, however, where persons
who abandoned their homestead entries under circumstances substan-
tially similar to those in the case at bar, applied to make a second home-
stead entry.
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Jackson C. Brown (8 L. D., 587,) having made a homestead entry,
' “thereafter built a house and endeavored to improve the land involved,
but was prevented by a party who. claimed to have purchased some
improvements on the land.” After making repeated efforts to comply
with the law, he, believing his life to be in danger, relinquished said-
entry to the United States. Nothing is said as to kow he was prevented
from improving the land, or what was the character of the threats
‘made, if any, that led him to believe that his life was in danger. It
- does not appear that his house was burned down. The statement of
facts is not so full and specific, and the actual violence and loss inflicted
does not appear to have been so gross, as in the case at bar.. Brown
was allowed to make a second entry. In the case of Thurlow Weed
(8 L. D., 100), a second entry was allowed where the entryman relin-
qu’ished because of ¢ his limited ability to carry on a contest, of the dis-
suasions of his wife, of the advice of his. friends, and because it was
all along growing more apparent that the threatened contest was liable -
to engender the most bitter feelings between neighboi*svwho ought to
be friends.” Charles Wolters (8 1. D., 131,) made homestead entry of
a tract which, as he afterward discovered, had been settled upon by a
man who had long before filed pre-emption declaratory statement for
the land, but who had been, by reason of extreme poverty, unable to
prove up and pay for the same, although the time for so doing had ex-
pired; here was no duress, but the Department held that it would be
unjust that Wolters should suffer loss on account of his kindness in’
relinquishing in favor of the earlier settler, and allowed him to make &
second homestead entry.

As the statutory provisions relative to makmg a second enmy were
(previous to the act of March 2, 188925 Stat., 854,) substantially the
same under the homestead law and the pre@mption Jaw, in my opinion
the rulings of the Department in the matter of homestead cases should
apply also in cases of application to make second pre-emption filing—
where such application was made p1101 to the repeal of the pre-emption
law (26 Stat., 1095). .

Your declslon holding Mitchell’s entry for cancellatlon because of his

.having made a former filing is reversed. . As your decision expressly

disclaims entering into the question of his compliance with the require-
ments of the pre-emption law, the papers are returned herewith, and
you will pass upon the proof on file in the case.
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RIGHT OF WAY—-DITCH—RESERVOIR—-SURVEY.
ARMSTRONG AND OGLE.

In the survey of a difich the fermini should be definitely fixed with reference to a
corner of the public survey; and at each point where the ditch crosses the lines
of the publie survey, the distance to the nearest established corner of said survey
should be noted on the map. The sub-divisional lines of the section (quarter-
quarter) should be laid down on the map, and the field notes of survey accom-
pany the same.

In the survey of a reservoir the initial point of the survey should be determined by
reference to a corner of the public survey, and in running the boundary line the
points where it crosses theline of the public survey should be marked by a stake
or a stone, and the distance to an established corner of the government survey,
lying without the reservoir, noted on the map.

A map drawn to a scale of less than 2,000 feet to the inch may be accepted in the
survey of a ditch or reservoir, if such map is not inconveniently large.

The certificate of the Tegister should show that a true and correct duplicate of the
map of sarvey has been filed in the loml office.

»Secretar y Noble to the Commissioner oj the General Land Office, December
12, 1891,

I am in receipt of your letter of October 19, 1891, transmitting an
application of Armstrong and Ogle, partners etc., for right of way for
a diteh, and for land for four reservoirs, the latter being situate in the
W L of NW £ of Sec. 23, and T § NE 1 of Sec. 22,in T. 258, R 67 W,
Pueblo, Colorado, land district; the said ditch extending from near the
northeast corner of the NW £ of NW 1 of Sec. 23 of said township and
range, to'a point in the SW £ of Sec. 24, in the township west of -that
named, the number of which is not given.

Your letter says you submit a map, which you approve, and say is
“filed in duplicate in the U. S. Land Office at Pueblo, Colorado,” but
you transmit only one map to the Department and do not account for
the copy or duplicate, and the register at Pueblo does not show that a
duplicate was filed in his office; on the contrary he certifies that this
map,” the one transmitted, was filed in the Pueblo, Colorado, Land
Office. ,

There are four reservoir sites located, on said map, in the E 3 of NE
4 of Sec. 23, and W 3 of NW } of Sec. 22, but these do not appear to
have been surveyed. There are no boundary or meander lines given
with any accuracy, or that can by any thing shown on the map be re-
traced in after years,-and no point is, by any line, connected with the
public surveys or any monument that is indicated on the map. There
is actually nothing but an irregular line drawn around each space on
the map which is numbered and called a reservoir site. ' On the map
there is a statement of the number of acres in each, and the supposed
capacity of eachin cubic feet, but there is nothing to show that this is not
merely a supposition. There does not appear to have been any line
traced on the land, or anystation or corner established and * witnessed,”
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by which an adjoining proprietor can by any known process determine
" the boundary line of either of the parcels sought to be appropriated.
- So far as appears by the map, the survey of the reservoirs is a nullity.’
There is an affidavit attached to the map, executed by Lavinus M.,
- Sperry, in which be says he was employed by Charles E. Armstrong
and Henry A. Ogle to surveythe line of route of said ditch and the sites
of the reservoirs; that the survey covers a distance of five and one-fourth
miles, ‘“beginning and ending as shown on the annexed plat.” Hegives
the dates when the survey was made and says the ditch and reservon'
‘¢ are accurately represented on the accompanying map.”

The joint and several affidavit of Armstrong and Ogle is attached,
corroborating the former affidavit, and they say they adopted the said
route of ditch and said reservoir sites September 1, 1891, ete.

An inspection of the map shows that one end of ‘the said ditch lies.
in the NE L of NW % of Sec. 23, T. 25 8., R. 67 W.; the other end lies
" in the SW 2 of NE £ 1- of Sec. 24 in the’ townshlp adjommo on the west,
. the number of Whlch is not given, as before stated, but neither terminus
of the ditch is definitely fixed or located with reference to the prblie
surveys, nor is the survey of the ditch in any way connected with the
_public surveys at any point.

In the case of Farmers Canal Company (13 L. D., 166) it was said:

That these termini should be definitely fixed and described, is equally asim pqrtant
in these cases as in those of railroads, where it is absolutely required as a pre-requi-
- site to the approval of a map. Rio Grande Southern R. R.Co. (12 L.D. 9‘)), Con-
tinental Railway and Telegraph Co. (13 L. D,, 18).

In addition to the termini being definitely fixed, with reference to a
corneér of the public survey, the line should be accurately surveyed and
" field notes of the survey should accompany the map. At each point
where the said diteh crosses the lines of the public survey the distance
to the nearest established. corner of the public survey should be ascer-
tained and noted on the map. The quarter-quarter lines should, also be
laid down on the map. ' '

The scale on which the map is drawn is not according to that adopted
for railroad and canal surveys, which, is not less than 2,000 feet to the

ineh, but this is not as applicable to reselvon"s, espec1a]ly where they
~ are small as those in this case, as it is to canals, and as this map on the
scale of 800 feet to the inch is not inconveniently large, it may be ac-
cepted on that scale, as this will enable the surveyor to lay down on the
map the “meander” or boundary lines of the reservoirs, when he shall
have surveyed them as herein indicated. - The Wldth of the ditch should
also be given.

In surveying the reservoir sites the initial point of the survey should
be fixed and determined by reference to a corner of the public survey,
and in running the boundary line the points where it crosses the lines
of the public survey should be marked by a stake or stone, and the dis-
tance to an established corner of the government survey, lying without



30 . DECISIONS RELATING TO THE ‘PUBLIC LANDS.

the reservoir, should be ascertained and noted on the map. As the cor--
‘ners within the reservoir will be “]ost” when - submerged ﬂle distance
to them is unimportant. ; :

This map cannot be apploved in its present foun, and is thelefme,
with the papersin the case, returned to your office, that the partics may
have a proper survey and map made. - When a proper map is prepared,
an exact duplicate of it should be made and filed, and the register should
amend his certificate to show that a correct and true duplicate of the
map has been so filed in the office.

RIG HT OF WAY—CANAL-RESERVOIR—-SURVEY.
ALBERT J. BOTHWELL.

In the survey of a canal its Wldth and the course and distance of ‘rhe line of route
ghould be noted and duly shown.

Reservoirs should be so surveyed as to inelude only the land covered with water, as
the right of occupancy is limited to such land, and ﬁfty feet of margmal land for

use in construction and repairs.
In the survey of canals and reservoirs the variation of the magnetic from the true
meridian should be noted, and the field notes accompany the map and duplicate.

Secretary Noble to the Commissioner of the General Land Oﬁice, Decem-
ber 12, 1891.

I am in receipt of your letter of October 23, 1891, transmitting a map
of a canal and certain reservoirs, located by Albert J. Bothwell, which
canal and reservoirs are called the “ Medicine Bow Irrigation System,”
situate in the county of Carbon, State of Wyoming, together with his
application for the right of way over certain lands for canal purposes,
and the right to overflow certain lands for reservoir purposes under sec-
tions 18 and 21 inclusive, of the act of March 3, 1891 (26 Stat., 1095).
The said canal begins a little north of the center of section 5, T.19 N.,
R. 80 W., and ends in section 26, T, 20 N., R 84 W, Cheyenne land
district, Wyommg

The canal appears to have been laid out with some care, and in most
cases the distance from the point where the line of the canal crosses the
lines of the government survey, to an established corner is given. This
should be done wherever the canal crosses a line of the public survey.

The termini of the canal are not fixed or determined with reference
t0 any corner of the public. survey: this shonld be done. See case of
Farmers Canal Company (13 L. D., 166).

The course and distance of the line of route should be noted and
field notes of the survey should accompany the map. : .

There are four reservoirs laid down on the map, the boundary of each
of which conforms substantially to the lines of the government surveys.
Reservoir number four contains about 4,400 acres. It is quite apparent

.
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from the inspection of the map thmt 1t is not laid out with 1efel ence to
the topography of the ground. ~Section 18 of the act under which the
application is made provides for the right to establish reservoirs, and it
. says “to the extent of the ground occupied by the water of the reser-
voir.” Tt allows also fifty feet on the marginal limits thereof. So it
was clearly the intention of Congress that the easement should be con-
fined to the land used for reservoir purposes, and that the boundary line
should be the shore line of the veservoir. These Teservoirs should be
so surveyed as to include the land to be actually flowed with water, as
. the right of occupancy is limited to this, and the fifty feet marglnal land
- for use in construction and keeping in repair.

It is hardly in the nature of the land that the surface Would be such
that the water would rise to a right liné five miles in length on each
side, and there is no evidence that such is the fact. Mr. Bothwell must
show that such is the fact, or he must have a traverse line run, tracing
~ the perimeter of his reservoir, or such a line as will be the shoreline _
when water is turned into the reservoir. ‘This applies to all.of the reg-»
ervoirs as well as to number four. ) :

- Where the boundary line crosses the line of the public survey, stakes
or stones should be set, and the distance to the nearest established .
corner on such government line outside of the reservoir should be de-
termined and noted on the map, As the corners lying within the res-
ervoir are to be submerged and become “lost corners,” the distance to
them will be of no practical use.

Field notes of the survey of the reservoirs as well as of the canal
should be furnished with the map and duphcate, and the variation ot -
the magnetic from the true meridian should be noted. These matters
.- will prove importantin after years, and should be plOVlded for-now
while it-can be domne with accuracy.

- An exact duplicate of the map should be filed in the local land office,
- and the register should certify to the fact of such ﬁhng and that such
duplicate is true and correct.

I notice that the width of the dltch is not given; this should be done
in all cases.

The map transmitted by your said letter cannot be approved in its
present condition. It is therefore returned. ~The applicant may have
leave to amend.

I notice the statement that the applicant has secmed from the State
the right of way over the land belonging to it, and from the Union Pa- -
cific Railroad Company the right of way over the odd numbered sec:
tions, This, however, does not affect the right of the government to -
have a proper smvey a.nd map made and filed.
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HOMESTEAD ENTRY-TRANSFEREE-HEARING.
MANITOBA MORTGAGE Co. ». MOLLER.

" A pre-emptor who, after due compliance with law, submits final proof and makes
payment for the land, may thereafter lawfully enter another tract under the
homestead law, though final certificate has not issued on his pre-emption proof.

The right of a transferee to be heard in defense of an entry should not be defeated
through the collusive and fraudulent acts of the entryman.

Fust Assestant Secretary Chandley to the Commissioner of the General
Land Office, January 5, 1892.

On December 21, 1382, Peter Pape- made homestead entry of lots 1
and 2 and the E. %of the NW. % of Sec. 18, T. 99 N,, R, 61 VV Yank-
ton, Dakota. :

He made commutation proof before the judge of the probate court
of Hutchinson county, December 10, 1884, and, on January 12, of the

«hext year, the register’s final certificate was issued.

On March 22, 1887, his entry was held for cancellation, because the
same was made before he had perfected a former pre-emption entry.

It appears that on May 26, 1882, he- filed declaratory statement No.
5287, for the SW. 1 of Sec. 12,1, 99 N., R. 61 W, in said land district,
and, on the 19th day of December, 1882, he made final proof thereon’
before the clerk of the court of Hutchinson eounty, Dakota, at the same
time paying the government price for the land.

For some reason, not fully explained, the local officers did not pass
upon the proof, until January 10, 1883, when the same was approved
and cash certificate issued.

In the meantime, however, and on Decembel 21, 1882 (two days after.

he submitted said proof), he made homestead ently of the land involved
in this controversy, having been advised, as he swears, that “as soon

as his witnesses testimony was sworn to and the money paid for the

land, he could make a legal homestead entry.”

On July 20, 1887, Mr. C. W. Holcomb, of this city, filed in yom of-
fice a motion, suppmted by sundry afﬁdawts, asking for the revocation
of the decision of Mareh 22, 1887. On January 6, 1888, you denied the

motion, and the local officers were instructed to advise Pape that he

would be allowed sikty days from notice to elect whether he would
have his entry canceled, with privilege of re-entering the same tract,

- or appeal to the Secretary of the Interior. - He was duly notified of this

action, and did not appeal, and on May 17, 1888, his cash certificate
and original entry was canceled. .

On May 29, 1888, Joseph B. Pape, a brother of Peter Pape, made
homestead entry of the land, and on November 20, of that year, he re-
linquished the entry, and on the same day Karl Moller made homestead

-entry thereof,
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" On December 3 1889, the receiver transmitted to your office’ “the ap-
-~ plication of Eden Maxwell agent for the Manitoba Mortgage and In-
vestment Company, for the re-instatement of Pape’s entry. The appli-

cation, which was duly sworn to and corroborated, stated that Maxwell . -

"~ was then and had been for seven years the agent of said company;
that he had placed numerous loans in said land distriet; that on the
23d day of April, 1885, he placed a loan of $500 upon the land described

- 'in Peter Pape’s entry; that the said Pape conveyed the land by war-
ranty deed prior to making said loan to one Ed. Anderson, to Whom',
gaid loan was made, and to secure the payment of which said Anderson
executed a mortgage to said company upon said tract of land, which
was duly recorded in the office of the register of deeds of the county in
which the land is situated; that no part of said loan has been paid;
that said Anderson left the country in October, 1888, and, after dili-
gent inquiry, his whereabouts eould not be a,scertamed that he would
have moved in the matter mueh earlier had he been able to find the.
whereabouts of -Anderson; that notice of the Commissioner’s letter of

- May 17, 1838, and of June 6, 1388, was never served on said Anderson,
© said mortgage company, or the afﬁant that he has but recently ascer-
tained that Peter Pape was duly notlﬁed of the requirements of the.
Commissioner’s letters; that Pape refused to comply with the same, or

. notify Anderson, or the affiant—at the samé time acting collusively with
his brother for the purpose of procuring the cancellation of said entry,
and thereby enabling his said brother to re-enter said land, thus cheat-

- ing and defranding said Anderson and said mortgagees out of their inter-
est in said land; that Peter Pape’s brother, the said Joseph B. Pape,
became alarmed, fearing he could not hold said land under his home-
stead entry, and relinquished the same and procured one Karl Moller
to'make entry thereof. He asked that Pape’s entry be re-instated, or

- that a hearing be ordered to determine the rights of the parties.

By your decision of March 22, 1890, you denied the motion, and the
mortgage coinpany brings this appeal .

' The first question to be determined is, as to the legality of Pape’
entry; 2d, what rights, if any, the tramferee or mortgagee has, in de-
fault-of appeal by the entryman, after due notice.

It is well settled that a person cannot at the same time legally main-
tain one claim under the pre-emption law and another under the home-
stead law, since both laws require residence, and one cannot maintain
two residences at the same time. Krichbaum ¢. Perry, 5 L. D., 403;
Allen ». Curtius, 7 L. D., 444,

Pape made the entry in question on December 21, 1882, two days
after he made his pre-emption proof and paid for the land. The pur-
pose of that proof was to show compliance with the law up to the time
it-was made. If the proof in all respects showed, as it seems to have
done, that the law had been complied with, final certificate would issue.
‘While residence on the land subsequent to final ploof would be addi-
' 14561—voL 14——3
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tional evidence of good faith, yet it was not required. The pre-emptor

" rests his ease upon the final proof and payment, and upon the showing
therein made his good faith is determined.

* 'While the final certificate is usually dated as of the time When it is
passed upon, yet the judgment is formed upon the proof as presented
upon the advertised date.- :

Since the law does not require further residence after satisfactory

proof is submitted, an abandonment of the land immediately after final
proof can not of itself be urged as showing bad faith. It follows, that
afteér satisfactory proof is submitted, the entryman may change his
residence, although final certificate has not issued. If he may thus
change his residence after final proof, and before final certificate has
issued, I see no reason why he may not make homestead entry of an-
other tract of land, if he is otherwise qualified so to do.
- In the case at bar, Pape was not required to reside upon the land
covered by his pre-emption filing after he submitted final proof; further
residence not being required, his entry of :the land in questlon, two
days after he submitted his final proof, was not contr ary to law. His
homestead proof covered no parg of the time prior to that upon which
bis pre.emption proof was made; so that there was no period of time
in which he claimed residence upon both tracts of land at the same
time—the very condition which the laws and regulationb forbid. His
homestead entry not being illegal, the question arises as to the rights,
1f any, of his transferee and the mortgage company.

" It will be observed that Pape was duly notified of your decision,
holding the entry for cancellation, and of his right of appeal. He.
allowed the time to pass, without taking any action; nor did he inform
his transferee or.any agent of the mortgage company of the status of
the land. Soon after his right of appeal had expired, his brother made
entry of the land and, on the latter’s relinquishment, Moller made entry.

It is alleged, on the part of the company, that Pape, the original
entryman, and Peter, his -brother, and Moller, the present entryman,
conspired together to procure the cancellation of the entry, théreby
enabling the brother to re-enter the land, thus cheating and defranding
Anderson and the mortgage company out of their interest in the land.

‘When, by your letter of January 6, 1888, Pape was advised that .he
would be. allowed sixty days from mnotice to elect whether he would
have his entry canceled with the privilege of re-entering the same tract,
" or to appeal to this Department, he had. then conveyed the land, by
warranty deed, to Anderson. He was therefore under obligations, both
to preserve his own and Anderson’s rights, to duly notify the latter of
the status of the land. But he allowed the time to pass without such
notice, and immediately on its expiration, and on May 29, of that year,
“his brother Peter made entry of the land. Moreover, if he was noti-
fied of his right of appeal, and was cogpizant of the mortgagee’s inter-
est in the land, and purposely withheld the information from said
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company that his brothel might enter the land it was in fraud of the
company’s rights.

- Anderson, the transferee, and. his mortgagee, having fa,lled to file
with the local officers any evidences of their interest in the land, were -
not legally entitled to notice; but since, as above shown, the entry was
- erroneously canceled, the alleged conspirators should not, if the allega-
" tions set up in the motion be true, be permitted to thus profit by their

wrongful acts. '

I therefore return the papers, with directions that the hearing asked
~for by the mortgage company be ordered, with a view to determine.
- whether Pape’s entry shall be re-instated. The hearing should be di-

rected to the ascertainment of the acts and conduct of the two Papes
and Moller; and whether or not Moller’s entry was the result of ecollu-
sion and bad. faith. Moller’s entry will, in the meantime, remain sus-
pended.

. .The decision appealed from i is modlﬁed

RAILROAD LANDS—ACT OF MARCH 3, 1887.
KEARCE v, LITTLE ET AL.

. The privilege of purchase under the act of March 3, 1887 extendsonly to cases Where
the right of the settler and hona fide purchaser from the company has been de--
feated through an erroneocus disposition of the land.

A settlement right acquired after December 1, 1882 defeats the claim of a purchaser )
from the company.

Pirst Assistant -Secretary Chandler to. the OOmmissioner of the General
Land Oﬁice, January 6, 1892.

The land involved in this controversy is the S. 3 of the SW + section
31 T. 12 8., R.1 W., Salina, Kansas, land district. This is an applica-
‘1‘;1011 made by \Imte Kearce to purchase the land above described and
the SW. 4 of the SE. 1 of the same section, township and range;.the
latter descrlbed tract; however, has been patented to the defendant,
George R. Little, and therefore has passed beyond the jurisdiction of
this Department. The application is dated December 28, 1888, and
" alleges, in substance, that the applicant is a citizen of the Umted States H
that on the 28th day of April, 1875, one Wm. Frost purchased from the
Kansas Pacific Railway (Jompany, the above described lands; that on
the 9th day of October, 1887, the applicant purchased from Wm Frost
the said land for the cons1derat10n of 8700, which he actually paid; that ‘
he has never assigned or convéyed the land, or his legal or equitable
" title thereto; that in order to protect his right tosaid land he made pre-
emption d,eclaratory statement for the same February 28,1881; that he
has made valuable improvements on the said land and has, for a long
period of years, resided thereon and was so residing thereon ‘“on or
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about the 31st day of December, 1887, when he was dispossessed under

process from the district court of Ot‘(awa county, Kansas;” that he
elaims the right to purchase under the provisions of the act of Congress
of March 3, 1887, for the reasous that the “land is situate in an odd
numbered section, lying within the limits of the grant to the Kansas
Pacific Railway company and was excepted out of the grant to said rail-
way company by reason of the existence of a valid subsisting adverse
~ claim to said land;” ¢that this affiant was an actual bona fide pur-
~ ghaiser thereof for a leuable consideration;” that he ¢ was at the date of
the passage of said act, and long prior thereto, an actual bona fide resi-
dent upon said land owning and possessing valuable improvements
thereupon; that he has never assigned, transferred, or in any way alien:
ated his right to said land, or his legal and equitable rights therein.”

The local officers rejected the application for the reason that it ‘“is
in conflict with the homestesd entry of Benammi Edmon No. 23319 and
cash entry No. 4875, of George R. Little;” Wheleupon applicant ap-
pealed.

This is the fourth time this Department has beéen called upon to pass
upon the questions in dispute between the parties to this action con-
cerning this particular tract of land, and with one exception every
“decision that has been rendered from the local officers to this Depart-
‘ment, has been against the applicant. In addition to this it is shown
by the record that their controversy has also been carried through the
State courts with a like result, and that he was finally dispossessed by
process in the hands of the sheriff. A brief history of this matter is
necessary to show the exact status of the case.

November 26, 1881, Kearce submitted his ‘findl porof, at Whlc]l time
Little appeared and contested. Edmon applied to make homestead
entry for the 8. 3 of the SW. £, February 26, 1882, and his application
was rejected on the ground of the pendency of the proceedings insti-
tuted by Little. This case was decided December 10, 1883, against
Kearce, his entry was ordered canceled and it was further ordered that
the homestead entry of Little be held intact and that Edmon be al-
lowed to enter the land embraced within his homestead application.
It seems that Kearce made application for a rehearing and a re-instate-
ment of his declaratory statement which was overruled by your pre-
decessor, but on appeal this Department, by letter of July 5, 1884, re-
versed that decision and ordered: ¢for the purposes of a rehearing, the
filing of Kearce is re-instated and you will direct a further hearing
. having in view especially the importance of ascertaining the actual
relations of these parties to the land in controversy.” A motion for
review of this decision was overruled, but it being alleged that Kearce
~ was not a qualified pre-emptor, it was ordered that that question be

also investigated at the hearing. As the result thereof, the local of-
ficers and your predecessor decided against the entry of Kearce and
held that he was not a qualified pre-emptor at the time he filed his dec-



DECISIONS RELATING TO THE PUBLIC LANDS. - 37

laratory statement. This declslon was afﬁrmed by lettel of Novem-
ber- 23, 1887.

Itis shown that Edmon made his homestead entry, as dn ected an(i
upon - January. 3; 1889, made final proof The- plaintift” appealed and
protested agamst the same but on what ground, I am not able to state,
inasmuch as the affidavit -of the protest does not seem to be with the
files. A mass of testimony wag taken at this time and as a result thereof,
the local officers held that the applicant, Edmon, had not resided om .
the land for five years as required by law, but recommended that hebe
allowed to make new proof within the lifetime of his entry showing full
compliance with the law. Kearce appealed from this decision.

You by letter of May 26,1890, sustained the local officers in their
action rejecting the application to purchase under the act of March 3,
1887, and closed your opinion by saying: ‘“But the sufficiency of BEd-
mon’s showing of settlement and occupancy will be considered in &
future communication.” The. applicant appealed from your decision
rejecting his a,ppheatlon ‘to enter the said land under sald act for the
‘following grounds of exrror, to wit:

First. For that the said decision is contrary to law, and
Second. For that the said decision is contrary to the facts as presented in plam-
tiff’s application of purchase as aforesaid.

It will be noticed that there is no appeal taken from your conclusion
to consider Edmon’s showing of settlement and occupancy in a future
communication, so the only question presented here is upon Ke&rue’s
right to purchase under the act of Congress above cited.

The record shows that this land was originally excepted from the
grant to the railway company, by reason of prior settlement; that said
company selectéd it February 15, 1881, but its selection was canceled
Décember 8, 1881 ; it also shows that the purchase money paid by Frost
to-the company was returned to him, with accrued interest; also that
Frost returned to Kearce the purchase money paid, together with five
years’ interest thereon. This Department has decided that the appel-
lant’s original pre-emption filing should be canceled for the reason that
he had not complied with the law in regard to residence, and again
after a further hearing this decision was affirmed and it was further
found that he was not a quahﬁed pre-emptor; the land has never beem
certified or patented to the railway company, and that a settlement was
‘made on the land subsequent to December 1,1882, by Edmon, the de-
fendant, under the settlement laws of the Umted States

It is very clear to my mind that Mr. Kearce does not bring hlmself
within the provisions of said act. Wright ». Coble, 9 L. D., 199. The
Attorney General discussing this question, says:

" The whole scope of the law from the second to the sixth section inclusive is reme-
dial. - Its intent is to relieve from loss setitlers and bona fide purchasers who, through
the erronecus or wrongful disposition of the land in the grants, by the officers of the
government, or by the railrodds, have lost their rights or acquu‘ed eqmtles, which
in Justlce should be recognized.
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- Attorney General, 6 L. D., 272. Again it is said in the instructions -
of Secretary Lamar, November 22, 1887 (id., 276),

This section (3) does not embrace any lands that have been certified or patented
to the company, but has reference solely to lands, their right and elaim to which has
heretofore been adjudicated in favor of the company as against the right of & settler
upon said lands, etc.

I find no error in your ruling; your decision is, theletme, affirmed;
the application will be rejected.

TIMBER CULTURE—FINAL PROOF—-SPECIAL AGENT.
SyYLvANUS P. BARTLETT.

There is no authority for the acceptance of final timber culture proof if submitted
.« prior to thé expiration. of eight years from the date of the original entry.

A special agent should not examine clalms and 1ep01t thereon at the request of in-
terested parties.

Fwst Asswtant Secretary Chandler to the Commissioner of, the General
Land Office, January 6, 1892.

I have examined the appeal of Sylvanus P. Bartlett from your decision
of October 30, 1890, rejecting final proof on his timber culture entry for
NW.  Sec. 2, T. 12 8., R. 23 W., Wa-Keeney land district, Kansas.

. He made this entry October 24, 1885, and on September 9, 1890, sub-
mitted final proof thereon.

It appears that on November 26, 1883, one Albert W. Smith made
timber culture entry of the land in questlon that sometime in Decem-
Dber, 1883, Bartlett purchased of .him his improvements upon the land.
and paid hun the sum of $500 therefor, in consideration of which Smith
agreed to relinquish all right and iutel est to said tract; but on receiv-
ing the purchase money he declined to execute said rehnqmshment
that Bartlett to secure possession of the land instituted contest against
Smith’s entry and under date of October 17, 1884, smd contest was sus-
tained and the entry of Smith cancelled. .

It further appears that about eighty acres of said tract had been
broken and cultivated by Smith and other parties for three or four years
prior to Bartlett’s entry; that after making -his entry Bartlett contin-
ned said cultivation; that in April, 1885, he planted two and a half
acres with trees and in the following November set out nine acres more,

The evidence as to,the planting of a sufficient number of trees and
‘the care and cultivation of the same, for a period of nearly six years
appears satisfactory, but as the final proof of Bartlett was presented
within six years from date of entry the local officers rejected the same,

from which action he appealed and under date of October 30, 1890, you

affirmed the judgment below, whereupon he again appealed. ,
The act of June 14, 1878 (20 .Stat., 113), provides: That any person
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who is the head of a family or who has arrived at the age of twenty-one -

© years, and is a citizen of the United States or who shall have filed his

‘declaration of intention to become such, ¢ who shall plant, protect, and
keep in a healthy growing condition for eight years ten acres of timber,
on any quarter section of any of the public lands of the United States,”
shall be entitled - to a patent for the whole of said guarter section ¢ at
the expiration of said eight years on making proof of such fact by not
less than two credible witnesses.”

" Section two provides:

That ne final certificate shall be given, or paﬁent isgued for the land so entered,
until the expiration of eight years from the date of such entry.

Thus it will be seen that the law is clear and specific in the require-
ment that a timber-culture entryman shall not only plant and cultivate
ten acres of trees, for a period of eight years from date of entry, but
that final proof on such entry, canunot be accepted until after the expira-
tion of the period named, and 1o certificate, or patent shall issue in
such cases until after the expiration of eight years from date of entry.

Counsel for the appellant claims that the law has been fully complied
“with, furthermore cites several departmental decisions to sustain his
argument that the party is entitled to credit for the time the breaking
and cultivation were made prior to date of entry and therefore that
final certificate should issue in the case.

Counsel, however, overlooks the important fact that the credit allowed
in said decisions refers solely to the acts of the entryman within the
-eight years, and that there is nothing in said citations thatin any man.
ner authorizes final proof to be made and final certlﬁcate to be issued
in a less period than eight years.

- This question wags fully gone over in the case of John N, Lmdback 9
‘L. D., 284, more than a year prior to the time that the register and re-
ceiver passed upon the proof in this case, and there it is held:

A proper construction of the timber-culture act Yequires that the period of culti-
vation should be computed from the time when the requisite acreage is planted.

- A departmental construction of a statute, while in force, bas all the effect of law,
and acts done thereunder must be regar ded as legal, and entitled to protectwn ab the
. hands of the Department. :

In timber-culture entries made prior fo the regulations of June "7 1887 the-time
occupied in the preparation'of the soil and planting the trees may be tomputed on
final proof, as forming a part of the statutory period of cultivation.
and such is the settled law of the department.

I note in connection with this case that a special a,gent of your oﬁiee,‘

. has submitted a report at the * request of the appellant?” recommend-

*ing that his proof be accepted notwithstanding. the fact that the local
officers had already rejected it as premature. Such action on the part -
of a special agent, in the face of his instructions and the law, it seeins
to me is reprehensible. -He is supposed to represent the law and the
government, and it does not seem that the standard of his service can
well be sustained where he assumes the anthority to make examination
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of claims and reports thereon at the request of interested parties, for

the purpose of overruhng the decision. of the register and receiver. He.

should be admonished that he has filled the measure of his duty to the

government when he faithfully observes and follows his instructions.
Your decision is affirmed.

DESERT LLAND ENTRY~FINAL I’ROO.F.
JoaN B. BRANCH.

Final desert proof may be prdpeﬂy rejected, if not made:in the manner prescribed

. by the regulations, and before an officer authorized to aet in such matter.

‘Where the statutory period for the submission of final proof has expired, and oppozr-
tunity is given to submit the same within a specified time, if not presented
within such time, it should be rejected, in the absence of due cause shown for
delay. :

Fwst Assistant Secretary C’hcmdler to the Commissioner of the General
Land Office, January 8, 1892.

The land involved in this appeal is the W. 3 of the NW.fand NW. %
of SW. 4, and lots 2, 4, 12 and 13, Sec. 26, T. 33 N., R. 76 W, as appears -
by the survey approved N ovember 22, 1887 Cheyenne Wyommg, land

- district.

The record shows that John B. Branch made desert land entry April
7, 1884, of the E. § of Sec. 27, and the W. % of Sec. 26, T. 35 N, R. 76 W.
Per instructions by your predecessor of September 14, 1885, the entry-
man amended his location March 17, 1886, as follows: E. § of Sec. 27,
and lots 1, 2, 3, 4, 5 and 6, of Sec. 26, same township and range.
~'On November 21, 1887, the local officers furnished yon with a list of
the desert land entrymen who had been notified by registered mail
under date of August 8, 1887, of the expiration of the time allowed for
malking proof and payment, and in the list appearsthe name of Branch.
By letter of January 27, 1888, you directed the local officers to cancel
his entry. Thereafter a petition and corroborative affidavits were pre-
sented to you by the entryman, asking that his entry be re-instated and
that he be allowed to make final proof. The showing was sufficient to
warrant you in so doing. You therefore, April 27, 1889, instrueted the
register and receiver to ¢“advise Mr. Branch that, if he isnow prepared,
he will be allowed sixty days from notice hereof within to present proof.”
Notice of this decision was served on the attorney of record of the en-
tryman on May 1, 1889, On April 26, 1890, Branch presented his final
proof describing the land as the W. fof the NW. %, NW. 1 of SW. £, .
and lots 2, 4,12 and 13, of the section, township and range above given.
Said proof was rejected by the local officers ¢ because more than sixty
-days have transpired since Commissioner directed the accéptance of
the proof;” whereupon Branch appealed, :
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‘ You, by letter of August 30, 1890 sustained the de(,lslon of the local
_officers on the ground that Branch d1d not present his final proof within
the period required and that one year thereafter he presented “on &
- small portion of his amended entry the two lots not included therein,”
and that good faith on the part of the entryman is not apparent from
the facts set forth. He appealed from your decision, assigning as error
" your action affirming the decision of the register and receiver; in reject-
_ing final proof, and in holding that Branch bhould not be permltted to
submit final proof upon his entry.

_’]_‘hls appeal might be dismissed for the reason that the specification
of errors is not in conformity with the rules of practice—Rule 88-—but
inasmuch as the record is before me I will pass upon it on its merits.

The records of your office show that the amended application was
probably required by reason of the fact of the re-survey of the _land in
that neighborhood, made for the purpose of defining the boundaries of
the Fort Fetterman hay reservation, which was approved May 29, 1884,
‘The lots claimed in the amended application include all the land in the
W. 4 of Sec. 26, that had not been reserved. A later survey was made
and approved November 92, 1887, and the deseription given in the final
proof of the applicant c_ontains all the ground in said W. 1 of 26, that

“has not been reserved, and the land is correctly described. It will be
noticed that he has made no showing whatever which entitles him te
make final proof at this time, and the proof comes in such an irregular
shape that the local officers were fully justified ‘in rejecting it on other
grounds as well as that mentioned. It seems that the applicant is a’
- resident of Providence, Rhode Island, and an examination of his final
proof elicits the fact that he knows but very little, of anything, about
the condition of the land. His deposition was taken in Providence,
Rhode Island, April 28, 1890, and he closes it with this statement:

1 desire to-state that my answers to the foregoing questions so far as they relate
to the land in my entry and its 1rr10‘atlon and reclamation, are made i‘rom 1nforma—
tion and belief.

This is too indefinite and uncertaln to be permltted in final ploof
The depositions of his witnesses were talken before the clerk of the cir-
cuit court in Cheyenne, April 10, 1890, in the same town wherein the
land office for that district is located. The law and the rules of prac-

- tice do not permit of such a procedure.” Rule 7, of the circular of June
27, 1887, (5 L. D., 708), is as follows: ‘ - R

' The declaration and corroborating affidavits may be made before either the regis- -

ter or receiver of theland district in which the lands are situated, or before the %

judge or clerk of a court of record of the county in .which the.lands are situated,
and if the lands are in an unorganized county then the affidavit may be made in an
adjacent county. The depositions of applicant and witnesses in making final proof
must be taken in the same manner; and the authority of any practice or regulation
_permitting original or final desert land affidavits to be executed before any other of-
ficers than those named above, is hereby revoked. The affidavits of applicant and
©, witnesses must in every instance, either of orignal application or final proof, ba :
made at the same time and place and before the same officer.
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An examination of the map shows that the land is not located inn the
county in which the final proof was made.

There is no excuse whatever offered by the applicant for his delay in
complying with your order of April 27, 1889, and in the absence of any
such showing, together with the irregular way in which the proof has
been taken, and the lack of interest the entryman seems to have in per-
fecting his right to the land, his proof was properly rejected. Your de--
cision is therefore affirmed.

CERTIORARI—-APPEAL-PROTESTANT-CONTESTANT.
MITCHELL ¢, WILES.

‘Where the right of appeal is denied on the ground that the applicant therefor is a
protestant without interest, and a writ of certiorari is asked, setting up the right
to be heard as a contestant, it is incumbent upon the applicant to show affirrna-
tively by what proceedings he secured the status of a contestant.

Secretary Noble to the Commissioner of the Gener al Land Office, January
9, 1892. :

This is a petition, filed by James W. Mitehell, for an order directing
you to certify to the Department the record in the above stated case.

It appears from the record and the exhibits attached thereto that
Frank W, Wiles filed declaratory statement for the SW. % of Sec. 29,
T. 2 8., R. 45 E., La Grande, Oregon, and made proof for the same May *
11, 1889, when James W. Mitchell appeared and filed a protest against
the allowance of said proof, alleging that he (Mitchell) was the owner
in fee of the land above deseribed; that Wiles had nopersonal interest
in the land; that it was entered for the benefit of F. D. McCully, and
that Wiles had wholly failed to cultivate the land as required by law.

" The local officers accepted said proof and dismissed the protest, and
your office, upon appeal therefrom, dismissed the appeal of Mitchell,
upon the ground that he was a mere protestant showing no claim to

- the Iand that is recognized by law. You farther held that the allega-
tions of the protestant were not sustained, and that the final proof
showsa substantial compliance with the law in the matter of residence,
cultivation, and improvement. It was therefore accepted and youm
directed that final certificate should issue. You also denied the pro-.
testant the right of appeal. ‘

So far as it appears from this petition, Mitchell was a mere protest-
ant, and while he alleges that by due course of law and practice he had
become a contestant of the claim of Wiles, and was therefore entitled
to the preference right of entry, he- does not affirmatively show what
acts hie perfored in fulfillment of the requirements of the law that en-
titled him to the rights of a contestant. )

Besides, it is not shown that Wiles had not complied with the law as
to residence, cultivation, and improvement of the tract, or that it was -
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- ‘error to accept and. approve said proof and dn ect the issuance of final
certificate.

With reference to the a]leged right of Mitchell, it appears that he
claims under a conveyance from one Matthew Johnson, who formerly
filed for the land under the pre-emption laW, which was contested by
“Wiles, -who procured the cancellation of it May 21, 1888,

The application is denied.

. MINING CLAIM—-ENTRY -PAYMENT-RELOCATION.
FERGUSON v. THE BELVOIR MILL AND MiniNa Co.

A mineralentry cannot be perfected if the requisite payment is not made on appli-
cation for patent, though the proof may show due compliance with law in other
respects; and, if the statutory requirement in the matter of annual work and ex-

. penditure is not subsequently observed, the claim becomes subject to re-location.

Secreiary Noble to the Commissioner of the General Land Office, January
12, 1892. . '

On the 12th of June, 1884, the Belvoir Mlll and Mining OOmpany,
a corporation, filed in the local land office at Sacramento, Califor
nia, its application for patent for the Belvoir lcde and mill-site, lots 61
~ Aand Bin T. 12 N., R. 8 E., being mineral application No. 1410, and
furnished all the evidence necessary to entitle it to make final entry.

-On the 2d of April, 1889, Luke Ferguson, the plaintiff in this case,
filed with the recorder of Placer county, California, the county in -
which the claim is situated, a notice of location of the Boulder lode
claim, which, in effect, is a relocation of the Belvoir lode elaim.
~ On the 21st of May, 1889, he applied to the local office for a hearing

to determine the truth of his allegations that the company had aban-
doned its claim, and had failed to do the required assessment work
thereon for over two years, and he asked for the cancellation of its
application for patent. The local officers thereupon ordered a hearing, -

. to determine whether .or not said company, by failure to comply with

the law, had abandoned its claim under its application for patent, and
whether Ferguson was entitled to make entry as a relocator.

After the taking of considerable testimony at the hearing and after
the contestant had closed his case, the company made a-verified appli-
cation for a continuance, and for a commission to take the testimony of
certain absent and material witnesses. The continuance was granted,
but not the commission, and from the refusal of the local officers to grant -
the commission the company sought to appeal to your office. The
local officers held that their order denying the commission was interlo-
cutory, and no appeal could be taken therefrom, but conzented to for-
ward the application for a commission, and the attempted a,ppeal from
their decision thereon. to your ofﬁce for consulelatlon
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‘When the date to which the case was continued arrived, the contest-
ant appeared with additional witnesses. The company protested
against the allowance of any additional testimony, during the pendency
of its appeal to your office, from the decision of the local officers refus-
ing its application for a ¢ommission. The local officers overruled such
protest, heard the testimony offered by the contestant, and on the 10th
of December, 1889, united in a decision holdmg that mineral applica- -
tion 1410 should be canceled.

From this decision an appeal was taken to your office, and the record
in the case was received by you on the 13th of Febrnary, 1890. After
examining it, you decided that the local officers erred in denying the
company’s application for a commission, and without considering the
case upon its merits, you returned the record to the local office on the
28th of March, 1890, with instructions to those officers to issue a com-
mission to some competent and suitable person in San Francisco to take
the depositions of the witnesses named, and to render their decision
upon the completed record, and report to you as 1equned by the regu— '
lations.

These instructions were comphed with, and on the 9th of June, 1890,
the register and receiver rendered their becond decision in the case, in
which they reached the same conclusion as in their first, and held ¢that
mineral application 1410 be canceled.” From that decision an appeal

“was taken to your office, and on the 18th of October, 1890, you affirmed
the same. A further appeal brings the case to this Department for
consideration.

The evidence in this case presents several peeuhar and unusual fea-
tures. A company which had expended between twenty and forty
thousand dollars in developing its mine and carrying on its business,
failed to make the payment of $65, which should have accompanied its
application for 4 patent. When it was discovered that this payment

" had not been made, the amount was tendered to the local officers who
declined to accept it on account of an intervening adverse claim. Under
the belief that its entry had been completed, the company suspended
its underground mining operations in December, 1886, and shut down

'its mill in February, 1887, for the reason thatit was not capable of doing
the heavy work required.

Numerous experiments satisfied the company that to work the mine ,
profitably, a more powerful mill was necessary, and it decided upon the
removal of the old, and the erection of a new one. During this time,
the work and expenditure upon the mine required by section 2324, Re-
vised Statutes, was not performed and made, and in accordance with
the provisions of that section, the miné became open to relocation. Of
this circumstance Ferguson took advantage, and made his relocation on
the 2d of April, 1889.

Tt was not until this relocation that the company became aware that
its entry was defective, on account of the mon-payment of the $65,
already mentioned. This paymentis one of the requirements enumer-
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ated in section 2325, Rewsed Statutes, to be comphed w1t]1 before a pa;t-
ent can be obtamed
" From the evidence in the case you find that the company did not |
intend to abandon ‘it claim, but that its failure to perform the labor .
and make the expenditure each year required by section 2324 of the
statutes, resulted in an abandonment, and rendered the mine open to .
- relocation. I am compelled to concur in that conclusion. The facts are
clear, that from the early spring of 1887, to the time of the relocation,
in April, 1889, the company neglected to perform any labor or work, or
make any improvements on said claim. It did not even remove the
old mill, preparatory to building a new one, but sold it, and the pur-
chaser did the removing. This neglect on its part was in the belief
that its entry was complete, and that it could safely discontinue its op-
erations, but this was a mistaken behef, growing out of the ueglect of
its own officers. '
TUpoun the facts in the case the local officers found against the com.-
. pany, and you concurr ed in their judgment. In the case of Creswell
‘Mining Company ». Johnson (8 L. D., 440), it was held that ¢ concur-
ring decisions of the local officers aud Greneral Land Office on questions
of fact, will not be disturbed by the Department unless clearly against
the weight of evidence.” I find no such situation in the case at bar,
and the decision appealed from is therefore affirmed.

MINING CLAIMS-—MISDESCRIPTION—PUBLICATION.
HOFFMAN BT AL. ». VENARD ET AL,

An application for a mineral patent can not be allowed where the description of the
-claim in the published notice of application is notin accordance with the ofﬁelal’
ﬁeld notes of survey.

. Secretmy Noble to the Commissioner of the General Land Oﬁice, J anuary
. . 12, 1892.

. 1 have considered the appeal of Frank Hoffman, Henry Denhaltel

and Jacob Ruthi, from your decision of October4, 1890, dismissing their
protest against the issuing of patent to Thomas Venard et al., for the
Sanders Lode claim, Salt Lake City, Utah, land distriet.

In the application for a patent made by Venard May 5, 1888, it is
recited that the description of said claim is ¢ more paltloulaﬂy set forth
~ and described in the official field notes of survey.thereof, hereto at-

tached, approved the 19th day of April, 1888, and in the ofﬁcml plat of
said survey now posted conspmuously upon sa1d mining elaim or prem-
_ises, a copy of which is filed herewith.” '

Section 2325, Revised Statutes, provides that an appheemt for a patent
for a mining claim shall file in the proper land office an application for
a patent, under oath, showing such compliance together with a plat and
field notes of the claim or claims in common, made by or under the
“direction of the United States surveyor-general, showing accurately
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the boundaries of the claim or claims, which shall be distinetly marked:
by monuments on the ground and shall post the same on the claim, ete.,
and further, upon the filing of said application, plat, field notes, notices, '
and affidavits, the register shall publish a notice of such apphcatlon for
a period of sixty days.

It is simply repeating a truism to assert that so far, at least, as the
public and adverse claimants are concerned, the only true and correct'
foundation for an application for a patent to a lode claim is the approved
offieial field notes and plat prepared by the deputy surveyor; the ap-
_plication must eonform to these and no argument is necessary to show
that, the letter and the spirit of the law require that the published
notice must be in strict conformity with the foundation of the applica-
tion for a patent. It was clearly the intention of Congress tliat notice
‘of a claim should be given to adverse claimants and to the public by
means of the published notice; hence if said notice is defective or
erroneous, neither the letter nor the intention of-the law is carried out
In a word, there must be a strict compliance with the law before the
land departmeut can obtain jurisdiction to issue a patent. The ques:
tion to be determined is, has there been such a compliance with the law
in the case at bar?

In the published notice of apphcamon for patent, as a part of the
description of the location of the claim the following appears:

From post No. 2, U. 8. M. M. No. 1, bears N. 62 degrees I, 532 feet distant. .. . .
The neareat known locations being the ¢ Black Hawk” and ‘“ Beeby ” lodes.

These statements are not founded upon the approved field notes of
the deputy surveyor, as in said field notes he states: )

From Post No. 2 of the ¢laim U. 8. mineral monument No. 1 bears N, 6 degrees-
E. 532 feet actual measurement. There were no practicable bearing objects, and

the original boundary posts had been swept away by snow slides. .. ... The
nearest known. elaims are the Highland lot 164, and the Buckeye on the North lot 88.

The pubhshed notice. was not in conformity with the law, it was
erroneous and misleading, and failed'to carry out the intention of the
law, as it failed to give the correct location of the claim, hence a patent-
can not be issued upon the same. I do not deem it essential to discuss
other points which might be raised in the case. Itis sufficient that the
Department has not, as yet, obtained jurisdiction to issue a patent.
Your decision is therefore reversed, and before a patent can issue the
law must be complied with.

In your decision the Acting Commissioner says:

The printed notice of application for patent attached te the publisher’s affidavit
of publication appears to have been mutilated so that the actual course of the con-
nection line of the survey as printed cannot be ascertained. The same mutilation
oceurs in the printed copy attached to the register’s certification of posting in the
land office. You will require the filing of another affidavit by the publisher with a
perfect copy of the printed notice of the Sanders’ application attached.

- I would advise that in such cases, action by you be suspended until
the new proof has been furmshed
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ﬁ" PLACER PATENT—-QKLNOWN LODE-MINERAL ENTRY.

PikE’s PEAX LODE.

A placer patent for land including a known lode, not specifically described and ex-
cluded, operates to convey title to all of said land, and terminate the jurisdie-
tion of the Department over the land covered thercby.

An entry of alode claim in conflict with a patented placer need 10t be canceled,
but may be properly suspended. with due opportunity given for the institution -

- of proceedings looking tow‘trd the vacation of the placer patent as to the land .
in conflict. o

In the exercise of -its proper supervision over the dlspesﬂnon of the public lands the
Department may waive questions affecting the regularity of procéedingsbelow,
and render such judgient as shall seem Jjust and proper in the case.

Secretary Noble to the Commissioner of the General Land Oﬁice, Jcmucwy
13 1892,

This appeal is taken by Patrick A. Largey from the action of your
office 1eject1ng his application for a patent to the Pike’s Peak lode clalm,
- lot No. 174, T. 3 N., R. 8 W., Helena, Montana. ‘

It appears that %ud _clemm lies wholly Wlthm the limits of the Upton

- et al. placer claim; that application to enter said placer claim was made
~ July 18, 1879, and that the same containing 153.49 acres was patented
April 15 1881 that Largey made mineral entry for the saad lode-claim
July 14, 1881 that April 9, 1883, your office returned the plat and field
notes of the P1ke’s Peak survey and directed the same to be amended

“ under the ruling in the Shonbar lode (1 L. D., 551; same 3 L. D., 388;)
. so as to be reduced to twenty-five feet on each side of the vein (section.
. 2333 R. 8.); that no action was taken with reference to said order; that
November 25, 1889, Largey filed in your office said application for patent
to the full extent of said lode claim; that January 8, 1890, you denied
the same; that Jannary 22, 1890, Largey filed a motion to review said
decision; that by letter of January 30, 1890, you submitted the case to
this Department for instructions; which were given by letter dated
February 21, 1890, (10 L. D., 200) that thereupon you, on March 5,
1890, denied said motlon and held Largey’s entry *for cancellation as a -
whole” and that the pending appeal was then talken. ,
- The Pike’s Peak claim is based upon a relocation of the Excelsis lodev ‘
claim. The Excelsis lode was located by William Reagan, October 15,
1875, for fifteen hundred linear feet on the lode and one hundred and
twenty-ﬁve feet on each side thereof, and filed with the county recorder-
November 8, 1875. Said lode was relocated as the Pike’s Peak No-
vember 10, 1879, by Morgan Connell and recorded in like manner No-

., vember 12, 1879. Largey claims through conveyance from Connell.

In the Shonb&r case, supra, it was held that claimants to a previously
located lode within the limits named in a placer patent, who failed to
adverse the placer application, were restricted by the statute, section
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2333, to their lode “ and twenty-five feet of surface on each side thereof.”
Section 2333, supra, provides:

‘Where the same person, association, or corporation is in possession of a placer
~claim, and also a vein or lode inclided within the boundaries thereof, application
shall be made for a patent for the placer-claim, with the statement that it includes
such vein or lode, and in such case a patent shall issue for the placer-claim, subject

_to the provisions of this chapter, ineluding such vein or lode, upon the payment of
five dollars per acre for such vein or lode claim, and twenty-five feet of surface om-
each side thereof. The remainder of the placer-claim, or any placer-claim not em-
bracing any vein or lode claim, shall be paid for at the rate of two dollars and fifty
cents per acre, together with all costs of proceedings, and where a vein or lode, such
as is described in section twenty-three hundred and twenty, is known to exist within
the boundaries of a placer-claim, an application for a patént for such placer-claim
which does not include an application for the vein or lode claim shall be construed
as a conclusive declaration that the claimant of the placer-claim has no right of .
possession of the vein or lode claim; but where the existence of a vein or lode in a
placer-claim is not known, a patent for the placer-claim shall convey all valuable
mineral and other deposits within the boundaries thereof.

In the pending application counsel insist that by reason of its  prior
location the Pike’s Peak lode was “ known” and therefore under said
section excepted from the placer patent, and that the claimants conse- .
quently were not required to adverse the placer application.

This is stated to be sustained by the decision of the supreme courtin
the case of Noyes ». Mantle (127 U. 8., 348), that (page 354) _

- Where a location of a vein or lode has been made under the law, and its bounda-
ries have been specifically marked on the surface, so as to be readily traced, and
notice of the location is recorded in the usual books of record within the district,
we think it may safely be said that the vein or lode is known to exist, although per-
sonal knowledge of the fact may not be possessed by the applicant for a patent of a
placer elaim, The information which the law requires the locator to. give to the
public must be deemed sufficient to acquaint the applicant with the existence of the
vein or lode.

In your decision of January 8, 1890, you say, ¢ deeming the decisions
of the Department in the Shonbar case the precedents which this office
must follow in this class of cases until another and different course of
procedure is laid down by the Hon. Secretary ” declined to ¢ take notice
of the decision of the supreme court in the case of Noyes ». Mantle,
suprea, except in so far as it affects the particular case therein consid-
ered,” and denied said application.

By said letter of March 5,1890, denying appellant’s motion for rewew,
you found under the depa,rtmental instructions of February 21, 1890,
supra, “that no appeal having been taken from the decision of April 9,
1883, aforesaid, ordering the amended survey that the same is final.”

In its said instructions this Department found it unnecessary to dis-
cuss the conflict between the decision in Noyes . Mantle and the Shon-
bar case, supra, for the reason that “in this particular case your office
would not have jurisdiction to review the decision of your predecessor

" rendered on April 9, 1883, which has become final there being no appeal.”
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The appellant however, alleges that the said order of April 9 1883
was not a final action in the case and consequently not. appealable‘
 Without passing:upon this contention and waiving the guestion of

your authority to reverse afinal decision by yourpredecessor involving
‘the same matter, it is sufficient to say that the question being now here

this Depaltment by virtue of the *‘just supervision” that the law vests ..

in the Secretary of the Imterior over “all proceedings instituted to ae-

“quire portions of the public lands” has jurisdiction to consider the case.

and render such. decision as in his opinion. shall be meet and proper

 under the circumstances. MeDonogh School Fund (8 L. D., 463);
Charles 'W. Filkins (b L. D., 49).

© . Concerning its merits, the appellant’s case proceeds upon the theory

that his said lode claim, having been known to exist at the date of said - ‘
‘placer application, and not having been included therein, was by the .~ .

terms of section 2333 supra, excepted from the placer patent and that ‘
the title to said lode clalm thus remaining in the government, this De- -

" - partment has jurisdiction to consider h1s application and issue to him

a patent for the said lode. SR
By its patent issued to the place1 claimants, the government con-

" veyed (subject to certain exceptions not affecting the Pike’s Peak lode -

‘claim) the tracts ‘deseribed in their application. The said patent oon-

tained the genéral proviso that ¢ should any vein or lode .

. be claimed or known to exist within the above described premises at the

date hereof the sanie is expressly excepted and' excluded from these .. |

presents,” but contained no specmc reservation of the Pike’s Peak lode
> claim. - ‘
In the said letter of instructions (10 L. D, 200) the questlon‘
whether or not the issue of patent to the placer claumants for land in- '
cluding the lode claim- here in question, operated to pass the govern-
ment’s title to said lode claim, was discussed at length. It was then
held in effect that a placer patent for land including a known lode not .
 specifically described and excluded, conveyed all said land and formed

. no exception to the general rule that “the issuanece of patent termi-

nates the jurisdiction of the Depzutment over the land covered ’shereby
and such patent can be invalidated only by proceedings in the proper

-« court.”

This ruling was followed in the recent and analogous case of the
. Pacific Slope lode (12 L. D., 686), where a known lode claim based on a
record location was embr aced in a townsite patent which contained the '
" proviso that “no title shall be hereby acquired to any mine of gold,

silver, cinnabar or copper, or to any valid mining claim or possession
“held under existing laws of Congress.” - In the case just referred to, it

was held that although the lode claim was known to exist at the date -

of the townsite entry, and notwithstanding the said provision, the issue '

_of the'townsite patent terminated the departmental authority over the
ground embraced in the lode claim. It is true that section 2333, supm
14561——V0L 14——-4
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was not involved in the Pacific Slope case, supm But the condmons -
of the patent considered in that case being substantially the same as
those contained in the patent involved in the case at bar, I am of the.
opinion that the ruling in said case is in line with the doctrine . an-

- nounced in the said letter of instructions, supra.

It is accordingly held that the title to the gr ound embraced in the
Pike’s Peak lode claim passed out of the United States with the issue
of patent to the Upton placer claimants and that the pending applica-
tion for patent for such lode claim must accordingly be denied for want
of jurisdiction. 1 cannot, however, concur in your conclusion that the
Pike’s Peak entry should at this time, be canceled. It is quite possible
that by proper judicial proceedings such claim would be sustained un-
der the decision in the case of Noyes v, Mantle, supra, and the provis-
ions of section 2333, supra, and that the Upton placer patent would be
~vacated to the extent of its conflict therewith.

I'am therefore of the opinion that said entry should be suspended

for such period as would afford the applicant an opportunity to insti-

tote such proceedings or to apply for a recommendation by this De.
* partment of a suit to re-invest in the United States the title to the
- lode claim in question. The appellant’s claim, as heretofore shown,
being relegated to the courts, it will be unnecessary for me to discuss
the effect of your said letter of April 9, 1883, or the merits of the de-
cision in the Shonbar case therein cited. '

The decision appealed from is modified in accordance with the views
hereinbefore outlined. S

INADVERTENT NOTATION—SURRENDER OF PATENT.

EpDpY 9. UNIVERSITY OF TLLINOIS.

A tract of land is not segregated from the publiec domain by an inadvertent mnota-
tion of its disposition on the tract book and plat in the local office.

Ap informal application fo surrender a patent, and take certain other land, in order
to correet an error of the Land Department and avoid litigation, may properly
be held to reserve the land, thus applied for, from other disposition.

A patent may be surrendered and other land taken in satisfaction thereof, where, by
such action, litigation to correct an error of the Land Department is avoided.”

First Asszstomt Secretary Chandler to the Commissioner of the Geneml
Lcmd Office, January 13, 1892.

On August 7, 1867, the following location of agricultural colle‘gé\
- serip (No. 1491) was made at the land office at St. Cloud, Minn.: .

I, Illinois Industrial University, of Champaign county, State of Illinois, hereby
apply to locate and do locate the SE. quarter of section No. 24, in township No. 124,
of range No. 36, in the district of lands subject to sale at the land office at 8%. Cloud,

\
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: ) ‘contammg one hundred and smty acres, in satlsfactlon of the atbached scrip nuin-
- bered: 1491, State of Illinois, issued under the act of July 2, 1862. :
" Witness my hand this 7th day of August, A. D., 1867. =
. ILLINOIS InDUsTRIAL UNIVERSITY.
M. C. GorLTRA, Trustee.
Attest: | ‘
H. C. ‘Wair, Register.
H. C. BURBANK, Receiver. -~
The followmg certificate was attached thereto:

Laxp OrrFICE, ST. CLOUD MiInnN,, -
August 7, 1867.

We herchy celtlfy that the above locatmn is correct, being in accordance Wlth law
and 1nstruc1;10ns

H. C. BURBANK, Receiver.
H. C. WAIT Register.

A patent was issued o said Umversﬂ:y for said south east quarter :
‘Mareh 1,1872, :

The local officers by mistake and inadvertence noted and malked
said location on their tract book and plat as made on the south-west
quarter of sald section.

As said south-east quarter, by reason. of sald erroneous markmg,
appeared on the books of the local officers to be vacant land, they al-
lowed the same to be again located on October 14, 1867, by Oalvm F.
How,; in satisfaction of agricultural college scrip (No 1000) State of

-Massachusetts, and a patent was issued on-this location July 20, 1369,
_ in the name of William L. Fuller, as assignee of said How. '
 On June 25, 1890, Frank M. Eddy made application at the land-ofﬁce
 at Marshall, Minn., to enter said south-west quarter under the provi-
~ .sions of the timber culture act of June 14, 1878 (20 Stat., 113), which
- application was rejected by the local officers because, according to their
‘Tecords, said land had been lpcated by said University. An appeal
was taken and said opinion was affirmed by you October 4,1890, on the '
ground that,— '

Applications are now pendino before this office in behalf of the parties interested
for a correction of the locations and patents issued thereon, which withdraws from
appropriation the said south-west quarter.

An appeal now brings the case before me. :

Although both the local officers and yourself concur in rejecting-
"Eddy’s appheamon, these decisions are based upon non-concurring
‘grounds. .

The finding of the local ofﬁc;els was based upon the ground that the -
‘said University had located the said south-west quarter, but this was an

error: the said University had made no such location. Thesaid south-
. west quarter had never been located or disposed of to any one. The -
noting upon the book and plat of the local office that it had been
- located did not alter the fact of its non-location. Such marking wasan
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1nadve1tence which did not chan ge the status of the land It did not
segregate it from the public domain.

In the case of M(,Andrew 2. Chicago, M. & St.P.Ry. Co. (5 L. D. 202),
» it was held that, —

The mere inadvertent marking on the books of the local office could in no sense be
regarded as a disposal of the land. No onewas swhmg its ownership, consequently

there was no one to whom disposal could be made. It could not e construed as a -

- reservation within the meaning of the law (Cole v. Markley, 2 L. D. 847), for‘this.
would imply a purposeé, while inadverfence denotes the absence of purpose, or that
a ‘phillg is done contrary to purpose and iutentiqn.
~ The finding of the local officers therefore, being based upon an erro-
neous record, -cannot be sustained. '

. Your decision is based upon the fact that the parties mterested in the
said south-east quarter, under the two patents issued for the same,
have made application for a correction of their locations and patents.

For some reason the first patent was issued for How’s location, which

was second in time and illegal in its inception. But that patent con--

veyed the legal title. The court say,in Moore ». Robbins (96 U. S.,
530, 538),— S :

With the title passes away all authority or control of the Executive Department
over the land, and over the title which it has conveyed. It would be as reasonable
to hold that any private owner of land who has conveyed it to another can, of his
-own volition, recall, caneel, or annul the instrument which he has made and deliv-
ered. If fraud, mistale, error, or wrong has been done, the courts of justice present
the only remedy.

In United States v. Stone (2 Wallace 525, 535), the court says,—

A patent is the highest evidence of title, and is conclusive as against the govern-
ment, and all claiming under junior patents or titles, until it is set aside or annulled
by some judicial tribunal. In England this was originally done by scire facias, but
" a bill in chancery is found a more convenient remedy.

Nor is fraud in the patentee the only ground upon which a bill will be sustamed
Patents are sometimes issued unadvisedly or by mistake, where the officer has no
authority in law to grant them, or where another party has a higher eguity and
should have received the patent. In such cases courts of law will pronounce them
void. The patent is hut evidence of a grant, and the officer who issues it acts min-
isterially and not judicially, If he issues a patent for land reserved from sale by
law, such patent is void for want of authority. But one officer of the land office is
not competent to cancel or annul the act of his predecessor. That is a judicial act;
and requires the judgment of a court. '

. Under these circumstances two courses were open to the University.
It could have brought proceedings before a court of competent jurisdic-
tion to set aside the patent issued to said Fuller, on the ground that
the University location preceded the How location, and upon proving
thig priority of such 1n1t1atory step the Fuller patent would have been
set aside.

The party who takes the initiatory step in such cases, if followed up to patent, is.
deemed to have acquired. the better right as against others to the premises. Thé

patént which is afterwards issued relates back to the date of the initiatory act, and
cuts off all intervening claimants. Shepley et al v. Cowan et al (91 U. S., 330, 337); )

United States v. Missouri Railway (141 U. 8., 358, 381)

\
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‘Or, the UmverSlty mloht Vi to save htlgatlon expense and vetamon” ‘
have surrendered its patent and eqmtable title to the government.  (Seé
Juniata Lode, 13, L. D., 715, 717.)" Upon such surrender it conld apply
" to locate its serip on any other public land, and, if it was the first legal - \
. applicant; such application could be a]lowed and a new loofmon of 1ts

serip could be made.

This, in effect, is what the University ploposed to do’ several years. . .

ago, as the correspondence transmitted with the papers shows. The
‘name of the University was changed to “The University of Illinois”
by act of the Illinois legislature, approved June 19, 1883, :
Selim H. Peabody, Regent of the University, on October 25, 1886
wrote to the Commisgioner of the General Land Office as follows
In view of all the circumstances the University is disposed to accept a settlement
of the case which shall give o it 4 clear title to the south-west quarter of the section.’
“If the Land Office is of the same opinion as was indicated by the officers to me last

spring, I should be glad if they will indicate the precise steps to be taken to accom-
plish thls result.

At a meeting of the board of trustees of the University held Novem-
ber 9, 1886, the said Regent and Mr. Chas. Bennett were appointed a
committee “with full power to act for the University and to protect its

interests in said Minnesota lands.” .
Acting under the power so conferred,said oommlttee on April 20, -

© 1887, made app]loatlon for said south-west qumter as follows:

As the SE £ has been several times transferred in good falth and is now claimed "
- by a person Who has made actual improvements upon the land; and as the removal .
of the cloud of title to said land in behalf of the University is liable to canse much,
trouble, htwatlon and expense, the undersigned respectfully petition the Commis-
gioner of the General Land Office that he will cause proper steps to be_taken to allow .
" the University of Illinois to relinquish all claim to the south-east quarter of section
24, Tp. 124, R. 86, and to receive in lieu thereof a clear title to the south-west quar-
ter of the same section. « ‘
" This application was filed’ in the General Land Office more than a
year before Eddy’s application was tendered at the local office, and
. thus the University was the first legal applicant for said south-west
guarter. It further appears that it has not transferred 1ts equitable
title to said south-east quarter.

It is contended by counsel for Eddy that this application does not
comply with the rule that requires amendments of applications and en-
~ tries to be filed with the local officers. (General Land Office Circular
'1889, p..51.) But this is not an application to amend the entry, -

for the original location was proper and legal; the mistake was made
b_y the local officers in orroneously recording the location upon their
books, for which the University is mnot in any wise responsible.
This is therefore an exceptional case, not provided for in the rules and

.. regulations of the Department, and can properly be disposed of upon

_équitable prineiples in the exercise of “the directory and supervisory
- powers” conferred by law upon the Secretary of the Interior, by wav- ‘
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: 1ng any 1nf01ma11ty or irregularity in said apph(,atlon, and considering ..
it as sufficient to segregate from the public domain the said south-west .
quarter.

“‘Upon the surrender of the patent issued to said University, with a
relinquishment indorsed thereon, together with a quit-claim deed from
said University to the United.States, recorded in the office .for the
record of deeds in the county where said land. Hes, with a.certificate
from the proper recording officer of said county, that said University
has not transferred or encumbered the title acquired by said patent,
said location of college serip (No. 1491) may be canceled, and said serip
may be located upon said south-west quarter, and patent may issue
immediately thereupon to said University.

.. Your judgment is affirmed.

RULE 14 O PRACTICE-—~TIMBER AND STONE ENTRIES.
(Circular.)

DEPARTMENT OF THE INTERIOR,

: GENERAL LAND OFFICE,

B : Washington, D. C., January 7, 1892.
REGISTERS AND RECEIVERS: -

'Heretofore, rule 14 of practice has been construed to apply to pro-
ceedings by the government against all classes of entries. Said ruleis
hereby modified as to timber and stone entries in so far as it requires a
copy of the notice to be posted on the land. Hereafter, when proceed-
ings are commenced by the government against this class of entries,
and it becomes necessary to serve notice by publication, the posting of
notices upon the land will not be required.

Tros. H. CARTER
Commissioner.
"Approved
JOHN W. NOBLE.
January 18, 1892.

MINERAL LAND-SURVEYOR GENER_AL’S RETURN—SETTLEMENT.
WALTON ». BATTEN ET AL.

‘Where a mineral entry has been allowed on land returned as agricultural the pre-
sumption, as to the character of the land, created by the return, no longer ex-
ists, and the burden of proof will thereafter lie with one who alleges that the
land is in fact agricultural. .

In an issue joined between a c¢laimant under the mineral law, and an agucultural
claimant, the matter to be defermined is whether , 482 present faet, the Jand is -
more-valuable for mineral than for agricultural.

Settlement and improvement construectively extend to all palts of the quarter sec-
tion claimed by the settler.
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»Fm st Asszstant Secr etcmy Ohandle; to the 00mamsswawa of the Gener al L
Land Oﬁ‘ice, Januwery 14, 189.2: :

I have cous1deled the case of William Walton v, John Batten, et aZ 4

_-on appeal by the former from your decision of J anuary 3, 1891, d.lSIIlISS .

"ing his protest against the mineral entry of the latter for the Swi of
SW4, Sec. 15, T.6 8., R. 3 W.,, Helena, Montana, land distriet. o

It appears of 16001(1 that on September 13, 1883, John Batten, Wil- -

_liam Marr, Julien McKnight, and Lawrence A. I‘ennel made apphcatlon
to enter this tract, together with certain other parcels and tracts in
the vicinity. On June 22, 1886, after due notice and posting, final cer-
tificate was jssued for the land emb1 aced in the application. -

On October 24, 1888, Walton protested against the issuance of patent
for this tract in controvelsy alleging in his protest, substantially, that
it was-non-mineral; (2) that he was a bona fide resident of the land,
having been upon the SWZ of Sec. 15 since 1873 when the land was
embraced in the grant to the Northern Pacific Railroad Company, and
that he had a contract of purchase from said company dated October 9, .
1884; (3) that after the claimants had filed for the land he made an °
agreement with Fenner who acted for them to the effect that he (Wal-
ton) would not assert an adverse claim or protest, and Fenner was to

~deed hini the tract in controversy, except a small piece, about an acre,
that extended into Alder guleh, and that relying upon the ¢ word of

“honor” of Fenner, he did not assert his ¢laim or protest their apphca- o

tion, and. that upon receiving the final receipt, Fenner had refused to
fulﬁll his promise or give him any written contract or bond for a deed.
He asked a hearing that he might prove the truth of his allegations,
.which was granted by your office October 12, 1888. Hearing was reg-
ularly held, and on May 31, 1890, the local ofﬁcels passed upon the case,
- and held that

From a review of the same (the testimony) it is c]zezu‘ly apparent that so far as
the testimony shows it is non-mineral land and only held for its prospective value,
as the claimants have not demonstrated by actual working and results any mineral

. character whatever. We are therefore of opinion that the entry should be canceled.

From this action the claimants appealed.

Your office, on January 3, 1891, considered the case.. You say:

-~ The land in controversy herein was surveyed in 1870 and returned by the surveyor
general as agricultural land.

You further say, substantially, that if the contest was against an
agricultural claim the burdenof proof would be upon the mineral claim-
ants, but as the mineral claimants have a, filing of record, the burden -
shifts, and that the onus probandi is upon the agricultural claimant.
You found that the protestant had not furnished sufficient evidence to
show that the land was non-mineral, and you reversed the local officers,

* dismissing the protest and leaving the mineral entry intact. From this
decision Walton appealed.
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- It is claimed by ceunsel that you erred on the rule of lawas to the :
burden of proof. The return of the surveyor-geueral that the land is -

_ agricultural raises the legal presumption that it is of that character and -
it may be sold as such without any further proof, Bouvier, in his law
dictionary, gives the rule thus: ‘“In general wherever the law presumes
the affirmative, it lies on the party who denies the fact, to prove the
negative.” This was done in the case at bar, and the local officers, on

~ considering the evidence offer ed by the mmeral claimants, held that the
surveyor-general’s return was erroneous, and entered theland of record
as mineral.

In Mulligan . Hanson (lO L. D,, 311) cited by counsel, the affidavit
of protest was filed before the ofﬁcers passed upon the case, and it was
there said, substantially, that the affidavit of protest offset the non-
mineral affidavit of the agricultural claimant thus leaving the legal pre-
sumption arising from the surveyor general’s return to be overcome by
evidence. The cases are thus distinguished, and in the case at-bar, the

. burden is upon Walton o show that the land is non-mineral.

- The matter of the alleged agreement between Walton and Eenner is
not a material matter in this case. Walton had a contract of purchase
with the railroad company for the SW1 of Sec. 15, and claims also that
he made a homestead entry for the land but these matters are not be-

fore me. The matter to be determined is Whethel the tract in question’

. is mineral land or otherwise. ‘

In Peirano et al. . Pendola (10 L. D., 536) it was said, after a full dis-
cussion of the subject, that the matter to be determined is whether “as
a present fact,” (the land) “is more valuable for mineral than for agu-
“cultare.” ' _

In the case at bar, it is claimed that Walton has no improvements on

- this particular ¢ forty acre” tract, and it is shown that his house, barn,
root-house and other improvements are on the adjoining ¢forty,” but

. close to the line. This is immaterial as his settlement and improvement

" are constructively on the quarter section clfmmed ne matter what part
of the tract they are upon.

To sum up the evidence tending to show that the land is mineral, we
have many words and but little proof.  There is no plat of the ground,
‘or topographical map furnished, and it is somewhat difficult to clearly
understand the “lay of the land,” but it appeaxrs that the main body of

" the tract in controversy is rolling “bench” land lying north-east of
Alder creek which runs north-west out of section 22 across the corner of

- section 21 into section 16, passing within a few rods of the south-west
corner of section 15; that the south-west corner of the tract in contro-
versy slopes toward the creek. A public road running on the north

_side of the creek, and about parallel with it, cuts off a tnmlgulal piece
of this land, containing about one acre. .

Taking the testimony generally, I find that by an old 1111ne1’s 1&W of
this (Montana) mining district, each miner was allowed to occupy a
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,"'stmp of grmmd one hundred feet w1de ﬁom the centel of Alder cleek \

“back to the foothills or mountains.  From the creek: back to the first -

“vim-rock ” on either side was called a ¢ guleh” claim.  From the first

" to second “um rock 7 was called a ¢ bar?” ¢laim. - This was to give each

miner a water front or privilege, and he could mine as far back as he
~wished. The gold was in fine particles found in sand and gravel depos-
ited on what the witnesses call a “bed rock,” but it was simply whatis
known as a “ water bearing strata ”—a firm deposit that water would - .
not.cut away. In this case what they call “bed-rock” was usually a =
clay deposit, but in places farther back toward the foot hills the clay. -

. was wanting, and the gravel and sand bearing gold was deposited on

~rock. The general formation is voleanic. Mining operations have been
carried on in ¢ Alder. Guleh” since 1863. It appears that the richest
deposit is near the center of the gulch, and its extent on either “side
depends upon the undulation of the “bed-rock” on which the gravel .
and sand bearing gold is deposited. In some places paying dirt is
found farther from the center than in others, that is, the out-crop of
- the “rim-rock ” comes closer to the stream in some places than in others.

Fenner says the ¢rim-rock” on the side next to the land in controversy =

" #passes along very near the section corner” (SW. cor. of 15). When
" asked how close, and on which side, he said he never saw it exposed h
within twenty feet of the corner, and he cannot tell exactly. ‘

It appears that in all thé mining that has been done along this gulch
1no gold has ever been discovered upon this tract. When Fenner was
asked if he had ever seen any gold taken from the land in controversy, .
he said his two boys aged ten and twelve years, respectively, took some.
gold with a “rocker,” about a year ago, from the south-west corner. He
thinks about ten cents worth, but didn’t weigh it; did not see them -

. working; he 0n1yL110Ws what they told him as to where they got if,
but he suspects they were ¢ wmkmo a piece of ‘rim-rock’ that had been ‘
" cleaned.”

It appears that after the hearing was ordered by your ofﬁce, Walton -
dug five holes on the tract, from.one hundred to three hundred feet
apart, and called some five or six expert miners to test the gravel and -
sand at the bottom of these test holes. Some of the men went to the

‘land and tested the deposit at the bottom of two holes, but refused.
- to pan any dirt from the bottom of the others because they were not
- satisfied that they could say on oath that the holes were down to bed-
rock. They returned about a week later and found the holes dug down
to what they were satisfied was ¢ bed-rock.” One was down to the gran-

~ite rock. They then “panned” each one pan of sand and gravel from = .

' some of the holes, and from some two pans. The men were not all there
at one time, but each man tested each hole, and each says npon his oath
he made a fair test and found no color. Fenner and some four or five
miners went to these holes and made an examination of them, and
_took some measurements, and. Fenner says he took some levels, and,
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 they say they are samsﬁed that the holes did not 1each bed rock by

" from twenty to fifty feet.

" None of the witnesses, as expert miners, will say the tract is mmeml
One witness for claimants, (Fisher) when asked as an expert miner famil-
iar with the “guleh,” if it was mineral land said he could not say. He
says the hioles were not down to the kind of bed-rock he had worked on,

. either in the ¢ galch” or on the “bar.” - He never knew any mining on

' the side of the road on which this land lies, except a pit in Junction
distriet, near the mouth of Granite, a couple of miles below the land in
controversy, maybe more. - Granite Creek empties into Alder Creek.”
One witness says ¢ it ought to bear mineral,” but this seems to be upon
the theory that it was worthless for anythmg else.

Mr. Fenner, who appears to be an intelligent man, and the principal
of the company, when asked if he had ever prospected Lhe land,
answered

I had left that to the future, when in the progress of systematic mining I could
. work out the gold which I am certain this tract contains, without going to the use-
less expense of prospecting.

Much was said about the places on.the tract where these test holes
were sunk, but it appears that Walton some years before with several
men had prospected in the lower parts of the tract without any success,
and the men whom he called, who seem to be fair men, say that the
holes were as favorably loca’ced to test the lzmd as they could have
been. '

The entire testimony fails to show that any part of ‘this tract in con- ‘
troversy is mineral, or that the surveyor general was in error when he
. returned it as agricultural land. The witnesses introduced by Walton,
expert miners,who know the land, say it is non-minéral. The land can-
not be sold as mineral land. ¢‘As a present fact?” there is no gold in
it. Mr. Fenner seems to prefer a theory to a condition, and has care-
fully avoided showing the conditions necessary to its sale as mineral

land. :

The burden being upon Walton to show that this land is, in fact
non-mineral, I do not hesitate to say that he has done' so by the best
evidence atta,inable to prove a negative. In fact, considering all the
evidencé offered by both parties, it remains that for more than twenty
years explorers, prospectors, and miners have been “digging and pan-
ning ” all over the country, and no one has ever found ¢ color,” much
less “paying dirt” within the bonndary of this tract, and no witness
can be found who will say that the land is mideral. The strong pre-
sumption arising upon the facts proven cannot be overcome by a mere
supposition that there is gold in the land. It certainly has not been

. found,

Your declsmn is reversed, and the ently of Batten et al. is ¢anceled.
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WINTERS B AL, v. BLIsS. j S
° v
The burden of proof is w1t11 one who alleges the mineral character of’ lancl that 15
) returned as agricultural.
The: ‘present existence of mineral in such qua,n’mty as to render the land more valu~
- able for mining than agriculture must be shown to defeat an agricultural entry.
In.case of alleged conflict between an agricultural entry and a prior placer claim,
the actual extent of said claim should be shown by a survey thereof in ac-

cordance with the mmmg regulations.

Secretm Y Noble to the Commissioner of the General Land Office, Jcm-‘/
‘ wary 14, 1892.

I have counsidered the appeal in the case of William H, Winters et al.
2. David F. Bliss from your office decision of June 28, 1890, mvolvmg

Wik
24

the validity of the latter’s entry under the homestead laW for Ng of " - |

NW, SE: of NW# and lot 2, Sec. 17,T. 6 8., R. 13 E., Hailey land
district, Idaho

It appears that Bliss made entry of the above described tract Octo- . -

ber 21, 1882, and that on February 8, 1888, he published notice of his
mtentlon to plesent proof bef01e the 100&1 officers-in support of his"
claim. .
-On April 2, 1888 the day set for making ploof the homesteader, with
. hls witnesses, ‘Lppealed at the local office and at the same time and
- place appeared W. H. Winters et ¢l. and filed protest against the ently .
alleging that the land was valuable for mineral.
A hearing was had, both parties being present with counsel and thelr
 witnesses. From the evidence submitted, the local officers decided that

the protest against the homestead %hould be dismissed and so recom-

mended. The protestants appealed, and your office, under date of
June 28, 1890, sustained the protest and held the entry for cancellation’
to the extent of the conflict with the Trumpet, Bauner, Jumbo,; Eureka,
Ontario, New York Bar, and Old Smith and Justice placer mining
claims. = From this decision the defendant appeals.
From the testimony submitted in. this case, appear thlee questlons
for consideration :
1st. Do the placer claims above mentloned confliet w1th the home-.
- stead entry of Bliss.
- 2nd Have the placer claims been exhausted by long kamg
3d Are said claims so far as they conflict with the Bliss homestead
“of more value for mining than for agrienltural purposes. .
It is shown in this case that the Eureka was located as a placer claine
some ten years prior to this contest. The Ontario, some two vears after -

/ - the Eureka; the New York Bar, about the same time, and. the Smith

and Justice, shortly after the Eureka. Therefore, these claims were -
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located prior to the ﬁlm0 of the BhbS entry, zmd in point of tlme take

- precedence thereto.

These claims have practically been. worked ﬁom the date ot location
up to the present time.

Mr. Woodworth, former. owner of the Dureka, testifies that he took
~out of said placer clalm from §75 to $240 per month; that in 1887, five
years after Bliss made his homestead he leased said claim for $100 per
month, and then in the same year bOld the claim to the present owner,
Winters, for $2500, fifty per cent of the output of the mine to be ap-
plied to the payment thereof, but the record shows that at the date of
contest only $146 had been received in accordance with said agreement.
. Woodworth also testifies that he took out of the Ontario the second
~ year after location about $7000 in gold, and in 1885, sold the claim to
Hunt for $200. Hunt testifies that when the claim was well worked,
he would receive about $150 per month; that the land was worth from .
$100 to $125 per acre; that he leased the Ontario and other claims and
received on them all something like 8500, or about $40 on the Ontario.
Hunt admitted that the product of mnining on the Ontarie had not been
. what he anticipated. Winters and Burdell leased the Ontario and New
York Bar and commenced work in September, 1887, ditching and
Wo1kmg on the same, and are still working the clcums, they having
expended about $1500, but there is no satisfactory evidence that the
claims have paid expenses. Itis claimed, however, that they were only
getting ready to mine gold, and only cleaned up what was taken from
the ditches. Hunt testifies that he did not try to mine for profit-but
only to keep the place in condition for sale.

Connor testified that he worked the New York Bar and another claun
south of that, presumably the Smith and Justice, for two years, expended

. between $1200 and $1300, and only took out about $150, furthermore, -

‘that the Ontario lay idle for about two years, and that, in his judgment,
the mineral is about exhausted. Justice testifies that he has mined in
-that section eight years; that at one time, he owned one-half of the New
York Bar and worked it.in 1880 and 1881; that the Ontario and Eureka
do not more than pay expenses, and that he believes that the improve-
ments placed upon these worked out claims are for speculative purposes, -
as he has been asked to join them in the enterprise. The ground is
worthless after sluicing and taking out the gold. '
: In relation to the conflict between said claims and the Bliss homestead,
. the evidence is conflicting, and it is evident that the boundaries of said
- claims are not well known or identified.
. “Witnesses for the contestant testify that the Bliss homestead covers
- some fifteen acres of the Bureka and a considerable portion of the other
. claims, while the witnesses for the defense who have any knowledge of
. the matter say that there is no confliet with the Kureka, New York Bar
*, and Smith and Justice claims, but that the Ontario conflicts to a Small
extent with said homestead.
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The ev1dence adduced in 1elat1011 to the Trumpet Banner and J umbo »
g Gl&lmb_ShOWS. that the locations are of recent date and that they are com-
_ paratively new claims. There is no evidence showing that said claims
- are being mined, have ever been mined, or that gold or other valuable

- minerals exist thex ein in sufficient quanmtles to make them more valoa--

-ble for mining than for agriculture.
Tt is generally conceded by both parties to this contest that these‘

o _clfums lie partly within the limits of the Bliss homestead.

It is shown that the soil of the land in controversy is good for raising
fruits and for agrictiltural purposes; that good crops of hay and other
farm products have been raised on the land; that some six acres' of it
. have been set out in fruit trees a number of years and are now begin- -
' ning to bear; that there are between fifty and sixty acres under eu]tlvaj-'f
~ tien, forty acres of which in meadow.

It is further shown that Bliss has resided on his .entry since 1879;
that he has a good frame house and about fifteen hundred small frmt

. trees and eleven hundred grape vines, besides his bearing orchard;
¢ also a large number of smallfruits such as currants, gooseberries, straw-
berries, ete.; that his meadow produces about eighty tons of hay annu-
ally, worth from $9 to $12 per ton; that he has sold since living on his
- homestead about 81500 worth of horses and $3000 worth of cattle, and
- that he now owns one hundred and ten horses and about $2000 worth of
hogQ

The homestead appears to be in a good state of cultivation, fenced and
well cared for, and a number of witnesses testify that it, with its valuable
. orchard and other improvements is worth from $10,000 to $12,000. '

The lands embraced in said entry were returned by the surveyor gen-
eral as agricultural lands, and therefore the burden of proof rests upon:

" the contestants. Magalia Gold Mining Co. ». Felguson (3 L. D., 234)s
Savage ¢t al. v. Boynton (12 L. D., 612).

The contestants insist that the evidence submitted is sufficient to-
warrant & finding that the land is mineral in character, and .in t]us,‘
your office arrives at the same conclusion.

The real question to be determined in this case is whether the land is.
more valuable for mining than for agricultural purposes. Cutting w..
Reininghans et al. (7 L. D., 265); Creswell Mining Co. v. Johnson (8 L.
D., 440); Peirano et al. v. Pendola (10 L. D., 536). .

*In this connection, the language of the court in the case of United
‘States v. Reid and another (28 Federal Reporter, 482) seems peculiarly
.applicable. In the case cited, the court say (p. 487):

The statute does not reserve any land from entry as a homestead, simply because:

some one is foolish or visionary enough to claim or work some portion of if as min--

eral ground, without any reference to the fact of whetherthere are any paying mines
on it-or not. Nothing short of known mines on the land, capable, under ordinary cir-:
' cumstances, of being worked at a profit, as compared Wlth any gain or benefit that:
may be derived therefrom when entered under the homestead law, is sufficient to-
prevent such entry. ‘
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‘Ralings to the same effect are found in the deelsmns of this Depart-
ment for many years. They are that mineral patents should not be
‘granted unless the existence of mineral in such quantities as would
justify expenditure in the effort to obtain it is established as a present
fact.

“ If mineral patents will not be 1s<ued unless the mineral emst in
sufficient quantity to render the land more valuable for mining than for
other purposes, which can only be known by development or explora-
tion, it should follow that the land may be patented for other purposes

" if that fact does not appear.” ' Davig’s Adminr. v. Weibbold (139 U.
8., 507), and citations therein. This Department has uniformly held:
that if the land is worth more for agriculture than mining, it is not
mineral land, although it may contain some measure of gold or silver.
In United States v. Reed (12 Sawyer, 99), circuit court for the district

_ of Oregon, Judge Deady, in disposing of the case said,

In my judgment this is the only practicable rule of decision that can be applied to .
the subject. Nor can account be taken in the application of this rule, of profits that
would or might result from mining under other and more favorable conditions and

. circumstances than those which actually exist or may be produced or expected in
the ordinary course of such pursuit or adventure on the land in question.

The evidence is undisputed to the effect that mining operations have
been carried on in the Euraka, Ontario, New York Bar and Smith and
Justice placer claims for a number of years-at considerable profit, and
furthermore that mining is still carried on upon said claims although
the output is much more limited than formerly.

. The evidence as to the present value of these claims is very conflict-

~ ing, yet after a careful review of the testimony on this point; T am of
the opinion that said claims are of more value for mining than for agri-

- cultural purposes, but in the case of the Trumpet, Banner and Jumbo
claims, there is no evidence showing that the land is actually mineral
land.

It has been attempted to prove in this case that the last mentioned

. ¢claims by reason of lying on the same plane and possessing soil of alike
character and also lying adjoining the Eureka, Ontario and New York
Bar placer claims must necessarily be gold bearing and valuable for
mining purposes. While this may be presumptively so, yet it is not
established as a fact. These lands were returned by the surveyor-gen-
eral as agricultural, hence the burden of proof is upon the contestant
“to show their mlneml character, not that adjoining lands are mineral in
character or that the lands in dispute may hereafter develop minerals, -
but that as a present fact, they are valuable mineral lands. Hooper ».
Ferguson (2 L. D., 712), Roberts ». Jepson (4 L. D., 60). .

The evidence in this case, covering several hundred. pages, fails to
establish the mineral character of the Trumpet, Banner and Jumbo
placer claims, while by a preponderance of testimony, it is shown that
the homestead entry is mueh more valuable for agricultural purposes.

\
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S The vecord i in this case shows that no p01t10n of the N. % of W W -
- and SE. } of NW. % emblaced by the Bliss homestead- has ever been .

used for mining gold by the mining. claimants. ‘
. It appears, however, that the greater portion. of the alleged conﬂmt

- on the part of the Eureka, Ontario, New York'Bar, and Smith- and -
Justice claims falls within the limits of lot 2 of said homestead, there- =

fore the mineral claimants should be required within sixty days after
notice of this decision to have the last mentioned mineral claims suor- "

~veyed so as to mark the boundaries, distances and courses of the same
~as required by the mining laws, instead of having a segregation survey
-of the homestead made at the expense of the homestead party. ' Cres-
. well Mining Co. ». Johnson (supre).

In view of the evidence submitted showing the agricultural value
of the land in question, I am of the opinion that the homestead entry .
should be allowed to stand to the extent of the N. & of NW. % and SE.
% of NW. %, and also that portion of lot 2, which by the survey does not

“gonflict with said last mentioned placer claims.

Your decision. is modified accordingly.
DESERT LAND ENTRY-OWNERSHIP OF WATER.

GEORGE M, JEWELL.

Proof as to ownelshlp of water requisite to reclamation is sufficient where due com-
pliance with exlstmrr local reg ulations is shown.

) Fwst Assistant Sem etary Chandler to the Commissioner of the Ge'ne? a,l

Land Office, January 14, 1892,

"The land involved in this appeal is SE. 4, SW. 1 of NE. % amd W. 34
of Sec.'15, T. 25 N, R. 74 W., Cheyenne, Wyommg, land dlstrlct
The recmd shows that Greorge M. Jewell made desert entry of said

‘Jand July 9, 1887.. ' On July 16, 1890, he made final proof before the

clerk of the distriet court of Alba-ny county, and on the 18th the local

. officers rejected . it, ¢ because no title to water is shown as required by

Seec. 11, page 120, Session laws (Wyoming), 1888, and no certificate is
furnished as to number of shares owned in ditch.” Claimant appealed,

and by you letter of September 4, 1890, affirmed said decision, where- S

upon claimant prosecutes this appeal assigning as’ error that your de-

cision is contrary to law, and calls special attention to the statute . -

referred to by the local officers.

The final proofshows that the claimant and two othel s, filed for record -

a statement dated July 26, 1887, such as required by section 1343 Re-

vised Statutes of Wyoming, 1887, of a contemplated ditch. - This ¢“state-
“ment of claim for proposed 11r1gafcmg diteh,” is in conformity with the

statute above quoted, and its course, as therein described, is over the -
land in controversy. In answer to question sixteen of ﬁnal proof affi- '
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davit he says that he owWns & one- thnd 1ntelest in the diteh and each of
. the other two, owns the same. In answer to question eight, as to the
+ capacity of his ditch, he says: ‘

One main ditch, the Cattarugus ditch; Iength four and ahalf miles; width on top
eight feet; width on bottom five feet; eighteen inches deep; grade. four feet to the

"' mile, about thirty cubic feet per second of time. There are six laterals running from

tlie main ditch an average width of one foot wide, and eight inches deep and average
one-third mile long, carrying about three cubic feet per second of time. :
It is further shown that sufficient water was furnished to and that he.
did irrigate the land in 1889 and 1890, and it is shown that the water
was eonveyed by the ditch claimed as above constructéd. The source
" of water supply is the North Laramie river. A crude plat of the section
showing the main and lateral ditches is made a part of the final proof,
It does not appear that you or the local officers found the supply of
water insufficient, or questioned the actual construction of the main and
lateral ditehes, or doubted their capacity to irrigate and thus reclaim .
the land, but you seem to have accepted the proposition announced by
. the local officers that no title to water had been shown as required by
the laws of 1888, supra, as stated by them and that the certified copy of
the statement filed was only for a ¢ proposed” ditch. .
-~ Section 1343, supra, provided that ‘“‘évery person . . . . con-
~ structing any ditech . . . . and intendingto use or appropriate any
water . . . . shall file . . . . before commencement of the
construction . . . . ‘a statement” etc. There can be but one con-
struction placed on this language, that is that this statement must be
filed before the construction of the ditch. If there were any doubtabout’
this interpretation, the second proviso of the section would settle it, for
it provides that the person ¢ shall, within sixty days next ensuing the
filing of such statement, begin the actual construction of said diteh.”
There was no other means of acquiring a water right except by this
"statute at that time—dJuly, 1887—and as far, as my investigation has
gone, I can find no way in which that. right ecan' be proved, except by
‘the statement, or a certified copy thereof, and in this case a certified
copy of the statement is made a part of the final proof.

Now the law of 1888, referred to by the local officers, in terms re-
pealed the section above referred to, and enacted a new one in lieu -
thereof, the principal change being that the statement required should -
be filed within ninety days affer the commencement of the ditch. But

~this'law did not obtain at the date of the filing of claimant’s statement,
hence it does not control, and the legislature, by section 17, page 122
specially provided that

Nothing in this ‘act contained shall in any wise interfere with any prior fight’ o

~ the use of said water; neithershall the owner or-owners of any such ditch, canal-or, -

reseryoir, who have heretofore complied with the laws relating thereto enacted by
the ninth legislative assembly of Wyoming, berequired to file any additional state-
- went of claim under the provisions of this act.
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I am convinced that claimant has fully shown a valid rlght to metel
and of sufficient quantity to reclaim the land.

Your decision is therefore 1eve1sed, and you will direct the local offi-
cers to receive thie final proof offered and on payment for the land issue .
final receipt.

TIMBER C_ULTURE CONTEST—APPLICATION TO ENlhR DURESS.
THOoMPSON v. OGDEN.

“An application to enter filed with a timber culture contest entitles the helrs of a de-
ceased contestant to the right of entry on the successful t(,l]nlnfh'blou of the con-"
test. :

~When threats of personal violence are set up a8 an excuse for non- comph‘mce with
law it must satisfactorily appear that there was reasonablc ground to fear per- )
sonal injury. :

First Assistant Secretary Chandler to the Commissioner of‘bﬁw' Geneml
Land Office, January 14, 1892,

. I have considered the appeal of Mahala Thompson from your decision
‘of August 23, 1890, holding for . cancellation the homestead entry of
. Mrs. Thompson, for the NW. } of See. 1, T. 14 N.,, R. 19 W,, Grand
Rapids, Nebraska, and allowing the timber culture eutry of MlS Cora -
M. Ogdeén to remain intact. ) .
Tt appears from the record that Rufus M. Ogden, while in life, filed a
contest-against the timber-culture entry of William Kingdon for said .
tract, and filed with said contest an application to enter the land.
This contest resulted in the cancellation of said entry, but final action
was not taken thereon until April 11, 1887, after the death of said Rufus
M. Ogden Notice of said decision was given the attorney of Ogden
- April 18, 1887.
On Apnl 19, 1887, Mahala Thompson made homestead entry of the
land, and on May 18 1887, Cora M. Ogden, guardian of the minox-chil-
_' chen of Rufus M. Ogden, was allowed to make ‘mmbel culture entry ot
-the tract.
On May 28, 1888, Mrs. Thompson initiated contest agamst the entry :
. of Mrs. OOden, ualdlan, alleging that ‘she had failed to comply with
“the law in that she did not break ﬁve acres during the first year of her
- entry. ,
- Upon the hearing it was shown that Mrs. Ogden faﬂed to break the
five acres during the first year of her entry, but in Ther testimony she
offers in extenuation of such default that she was deterred from domg :
- any work upon the land from fear of personal injury to herself, or any
" agent that she might employ to do the breaking.
" The local officers decided that Mrs. Ogden’s entry was e1roneoudy‘
allowed, for the reason that the preference right of entry did not sur- :
‘ i4561—VOL 14——5 '
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vive to the heirs, and upon this ground they recommended that her

timber culture entry be canceled. You reversed said decision, holding
“that Rufus M, Ogden. having filed with his contest an application to
- enter the land, that the preference right of entry survived to his heirs,

“and in view thereof, as well as the uncontradicted evidence showing
that Mrs. Ogden was threatened with injury, and thereby prevented

from complying with the law,” the decision of the local officers holding .
her entry for cancellation was reversed, and -the homestead entry of
Mrs. Thompson was therefore held for cancellation. '

From this decision Mrs. Thompson appealed.

As an application to enterfiled with a timber-culture contest entitles
“the heirs of a deceased contestant to the right of entry on the suc-
cessful termination of the contest, there was no error in your decision
holding that Mrs. Ogden was entitled to the preference right to make
entry of said tract in favor of the heirs of Rufus M. Ogden. Rosen-
berg ». Hale’s Heirs, 9 L. ., 161; O’Connor v. Hall et al., 13 L. D., 34.

‘While it is not denied that Mrs. Ogden failed to break the five acres
during the first year of her entry, she testified that she was afraid that
personal injury would be.done to her or her agents by Mrs. Thompson,
who had made threats to injure her or her agents if they attempted to
do the plowing. She testified that she tried to get her father, her
brother, and James Miller to do the plowing and they were afraid to do
it on account of.the threats of Mrs, Thompson.  Silas Winch (father of
" Mrs. Ogden) testified that the reason why he did mot do the breaking
was because Mrs. Thompson had said that “she would kill the man who
put a plow into the land, or kill my stock, if T caused it to be plowed.”

The testimony does not show what the threats were, to whom they -
were made, or how they were communicated to Mys. Ogden, nor does it
appear that Mrs. Thompson ever attempted to put into execution any
threats or to do anything deterring or preventing Mrs, Ogden or her
agents from breaking the land.

. The testimony is not sufficient to enable me to arrive at a satlbfactmy

conclusion that Mrs. Ogden or her agents were prevented from break-

ing the Iand beeause of the conduct of Mrs. Thompson, or that there

was reasonable ground of fear of personal injury at her hands. In view

of this fact, and as the local officers, by reason of their decision holding -
that Mrs. Ogden was not entitled to the preference right of entry, do not
‘appear to have passed upon this question, I direet that a further hear-

ing be had upon the contest of Mahala Thompson, for the purpose of
determining the rights.of the respective parties.

Your decision is modified accordingly.
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REHEARING—APPEAL—CERTIORARI.
WHITEFORD 2. JOHNSON.

A motion for rehearing, filed within the time prescribed therefor, suspends the run-
ning of time allowed for appeal, until the motion has been disposed of, and due
notice given of the decision theron; hut if said motion is filed out of tlme itwill
not thus affect the time allowed f01 appeal..

On applicdtion for certiorari the Commissioner’s action will not be disturbed, unless
it is shown that the decision complained of is erroneous,-although the .Commis-
sioner may have erred in declining to tmnsmit the appeal.

Secretary Noble to the Commissioner of the Geneml Land Office, January
15, 1898.

. ‘With your letter of September 11, 1891, you transmitted the applica-
- tion of Hdward Whiteford for an ordel directing you to certify to the
Department the record i in the above stated case.

It appears from the apphcatlon that a decision was rendered by your
office on November 15, 1890, adversely to Whiteford, in the case of
Edward Whiteford . Frank Jolinson, involvihg -the claim of the said
parties to. the NE. £ of the SE. 1, Sec. 14, T. 33 8., R. 64 W., Pueblo,
-Colorado, and that notice of said decision was personally served on the
attorney of Whiteford, November 20, 1890, and on January 17, 1891, he
filed an application for a rehearing, which was denied March 9, 1891,
for the reason that it was not filed until after the expiration of the thirty
daysallowed by the rules, and notice of this decision was mailed by regis-

" tered letter from the local office’ March 16, 1891. On March 23, 1891,
‘he filed his appeal from your decision of November 15, 1890, Wthh you
declined to transmit, for the réason that it was not ﬁled Wlthm the tnne
prescribed by the rules.
A motion for arehearing when filed within the time prescribed by the °
* rules suspends the running of time allowed for appeal until the motion
has been disposed of, and due notice given of the decision thereon; but,
© after the time allowed for filing a motion for review has expired, the
filing of such a motion will niot suspend the running of the time allowed
. for appeal, which must in such cases be filed within sixty days from
. the notice of the decision complained of, allowing the usual time for
transmission by mail prescribed by the 1uleb

In this case the time allowed for appeal commenced to Tun Novem-
ber. 20, 1890, when. notice of the decision was personally served on the
’attomey The notice not having been sent through the local office, the
appellant was not entitled to the five days allowed by the rules for
", transmission of the appeal; and, hence, the case is not controlled by

the ruling in the case of Boggs v. West Las Animas Townsite, b L D.,
-475, relied upon by counsel in support of this application.
This appeal was not filed until March 23, 1891, and not being within' -
~ the time required by the rules, the application should be denied.
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BesideS, I am unable to determine from this petition that any error
was committed by the Commissioner in his decision, or that substantial
Jjustice has not been done-in this case, and, unless it is shown by the

" petitioner that the decision complained of was erroneous, his action will
not be conirolled upon an application for certiorari, although the Com-
missioner might have erred in declining to transmit an appeal

The application is denied.

MINING _CLAIM;-I’I{OTEST—APPEAL-HEARING.
WEINSTEIN ET AL. v. GRANITE MOUNTAIN MINING CoO.

The right to be heard on appeal from the Commissioner’s decision may be properly
accorded a protestant against a mining claim who alleges an’adverse interest,
and non-compliance with law, and whose application for a hea,rmg on said
charge ]Jas been denied. :

Sem etary Noble to the Commissioner of the Gene1 al Land Office, January
. 16, 1892.

I am in receipt of your letter of the 2d instant transmitting the mo- -
tion of defendant to dismiss the appeals in the case of William Wein-
stein and Roland T. Rombauer v. The Granite Mountain Mining Com-
pany, involving the Huachuca lode claim, survey 1672, lot No. 198,
Flint Creek mining district, Helena, Montana, land district.

I have duly considered the motion, and find that it is not well taken.
It is based upon the following grounds, to wit: That the refusal of
your office to order a hearing on the protest of plaintiff was within the
discretion of the Commissioner, and that appeal will not lie from it;
that the only. interest asserted by protestants is under an alleged loca-
tion called the “Lightning Striker?” c\laimed by them to have been
made years before the publication of notice of the ¢ Huachuca ” appli-
cation for patent; that having failed to file adverse claim within the
statutory time they waived their rights, ete.; that their failure to file
adverse elaim within the time fixed by statute bars their right to assert
any title or interest whatever as against the claimants, and that they
are therefore mere strangers o the record. This is substantially the
motion, and it appears to be directed against both protests and appeals
by Weinstein and Rombauer, whereas they each protested and each |
appealed. But for the purposes of this motion, I will consider the pro-
tests as consolidated, and the appeals as one.

The allegations of the protests are substantially as follows: Wein-
stein, whose protest is verified and corroborated by two witnesses, al-
leges, among other things:

That no discovery of any vein or lode of quartz or other rock in place béaring gold,

silver or any precious metals was ever made by said company or its grantors within
the limits of said Huachuca lode mining claim. )
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That the said Huac¢huca lode mining claimants did not expend the sum of five hun-
dred dollars or any other sum of money mining, working and developiu(r said claim
* Defore making said entry or at any time.

That the proof of a mineral discovery and five hundred dollars of expendlture'
thereon is wholly false and frandulent.

" He then charges the Granite Mining Company with seeling by fraud

to obtain title to the land for other than mining purposes.
The protest of Rombaner taken -as part of t’ms protest is sworn to but
not corroborated, except by exhibits. He appears as administrator of -
“his-late wife, Car’oline E.Rombauer, deceased. He states, in substance,
“that his late wife had an interest in the “Lightning Striker Quartz
Lode” mining claim, situate on Granite Mountain, Flint Creek district,
ete.; that said company was duly incorpor ated, ete. He says that the.
Huachuca location is substantially laid upon the ¢ Lightning Striker”
claim covering the same ground. He shows that the Granite Mining
» Companyprocured theinterest of one Vallelyin the ¢ Lightning Striker?”
- Company, and became thereby a stockholder in the company—eo-owner
with himself ahd Weinstein, and it—the ¢« Lightning Striker ” Company
complied with the law each year-—1885 tio 1888 inelusive,'he and Wein-
stein paying their shares fully; that the proper affidavits to this effect-
are of record in Deer Lodge county, Montana, the county in which the
land is located; that on January 10, 1887, C. H. Windsor and others, -
without color of _title, and as tlebpa,sserq wentupon the land and posted
notices on the claim calling it the ¢ Huachuca Lode;” that the super-
intendent and attorney in fact of said Granite Mountain Mining Com- .
pany knew of this trespass and its purpose; that after ward, for a nom-
inal consideration, said company, intending and contriving to defraud
these protestants, prétended to purchase said ¢ Huachuca Lode claim, »
and it ostensibly sold its stock in the ¢ Lightning Striker” lode to one
‘ Doddb, its employé and assistant superintendent. He further states -
that Dodds and these protestants had the “ Lightning Striker” fully
© represented for the year 1889, they paying to Dodds their share of the .
. cost, for which he holds Dodd’s receipt. He alleges, substantlaﬂy ‘
that the said Granite Mining Company, co-owner through Dodds, whom
he says was its employé in the matter, took advantage of this protest-
ant’s absence and the fact that he was snow-bound, and it advertised -
in an obscure newspaper, and that for these reasons he had no notice of
the offering of proof; thatthe entire transaction is frandulent. He says
he is informed and believes that the said Granite Mountain Company
have run a cross-cut from its No. 5 level for three hundred feet within
the side line of this claim, and is despoiling it. Upon this showing by
the protestants, you refused them a hearing, and they appealed. Ifind
by reference to your decision that you considered ex parte affidavits
offered by the claimant, and really passed upon the meuts of the case,
refusing to allow pr otestants to be heard therein.
This motion to dismiss the appeal goes to'the Jurisdiction of your -
" office and the - Department. Where there is no charge that the claim-
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ant lias failed to comply with the terms of the mining laws, but an
adverse claimant simply asserts a prior or superior riglﬁ: to the land as-
against the claimant, he must file his adverse claim “during the period
of publication,” and having done this «“It shall be the duty of the ad-
verse claimant within thirty days after filing to commence proceedings
in a court of cowpetent jurisdiction to determine the question of the
right of possession” (Sec. 2326, Revised Statutes). Congress thus re-
moved from the jurisdiction of the Land Department, the determina-
tion of this question of mere right between individuals, but it did not
take away the jurisdiction to try and determine whether the mining
laws have been complied with., The last clause of section 2325 Re- -
vised Statutes especially excepts this. It says:

Thereafter no objection from third parties to the issuance of patent shall beheard,
except it be shown that the applicant has failed to comply with the terms of this
chapter.

In the protests before me I find specific charges of failure to make
any discovery of rock in place bearing mineral-—a specific denial of the
expenditure of any mioney in development and improvement, and a
charge that the testimony offered and upon which the entry was allowed
was false and fraudulent, and a further charge that the land is not being:. .
entered for mining, but for other purposes, and for the purposes of this
case—no hearing having been allowed, these charges stand uncontra-
dicted. These allegations, if true, should cancel the entry.

In Bodie Tunnel and Mining Co.». Bechtel Consolidated Mining Co.,

et al. (1 L. D., 584-590) it was said, substantially, that where third par-
ties present evidence by affidavits, ete. to show failure to cormaply with
the mining statutes, if the evidence is such as to entitle it to credit,
and the allegations are such, if proven, as would show that the law has
- not been complied with, and that patent ought not to issue, or that you
have no jurisdiction to issue patent, ‘“then it is your duty to order an
investigation between the government and the applicant” as in agri-
cultural enfries. Following this principle in Bright et al. v. Elkhorn
Mining Co. (8 L. D., 122-126) it was held that where the parties allege
an interest adverse to the mining claimant, and at the same time fail-
. ure to comply with the mining laws ¢ a protestant of this character is
entitled to the right of appeal.” The motion to dismiss the appeal will
therefore be overruled, and the case will be disposed of in due course
of business.

The motion to dismiss will remain with the papels in the case on file
in the Department. ,
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"HOMESTEAD ENTRY-ACT OF OCIOBER 3, 1879.
GEORGE S. BUSH.

-A homestead entry under tlie act of March 3, 1879, may embrace one hundred and
. sixty acres of land.in an odd-numbered section within railroad limits where such
land is excepted from the grant.

First Assistant Secretary Chandler to the Commissioner of the General .
Land Office, Januwary 16, 1892.

George 8. Bush has appealed from your decision of September 5,
111889, affirming the action of the register and receiver, rejecting his ap--
" -plication, made July 15, 1889, for lots 13, 14, and 16, of Sec. 27, T. 20
N, R. 4 E,, and lots 16 and 17, Sec. 26, in same townbhlp, Seattle,
: Washmgton
The application was rejected becaube the tracts were embraced in the -
homestead applications of Frank Spinning and Ira S. Davidson, who =
. ‘made simultaneous applications (April 18, 1887). At the time Bush’s -
- application was made, the question of priority of settlement between -
Spinning and Davidson was pending before the local office, under hear-
- ing ordered by your office September 12, 1887,

It is insisted that both Spinning’s and Davidson’s applications are
“prima facie illegal and void,” because made for more than eighty
acres of double minimum land situated in an odd numbered section °
within the limits of the grant to the Northeln Pacific Raﬂroad Gom
pany. .

The act of March 3, 1879 ()O Stat., 472), provided that ¢the even sec-
* tions within the 1m11ts of any grant of public lands to any railroad com-
pany- . . . . . shall be open to settlersunder the homestead laws,
to the extent of one hundred and sixty acres to each settler.”

In this class of entries the distinction between ordinary minimum
and double-minimum lands, which before that time had existed under
section 2289 of the Revised Statutes, was done away with.

The act further provided that: :

' Any person who has under existing laws taken a homestead on any even section

‘within the limits of anyrailroad . . . .’ . and who by existing laws shallhave

_ been restricted to eighty acres, may enter under the, homestead laws an additional

- eighty acres adjoining the land embraced in his 01101na1 entry .-. . . . or,if
such person so elect, he may surrender to the United States for cancellation, and
thereupon be entitled to enter lands under the homesteftd laws thesameas if the sur-
rendered entry had not been made. :

The distinction between the minimum and the double minimum lands
in that class of entries having been done away with, it follows that all
lands within railroad limits excluded from the grant are subject to en- -
try as other public lands.

" The act-does not in terms provide for an additional entry of eighty
“acres in an odd numbered section; but it does provide that the settler
“may enter an additional eighty acres adjoining the land embraced in his.
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_original entry ;" and so in the case of Northern Paecific Railroad Com-
pany v. Ambers (12 L. D., 395,) an additional homestead entry of eighty
acres in an odd numbered section was permitted nnder the act of March
3, 1879 (supra), because, as there.said: “the law had been passed -
granting settlers within' railroad limits the right to make additional
entry, when such settler had been restricted to an entry of eighty
acres.”

The land in question being public land. of the United States within
railroad limits, and excepted from the grant, and the clear intendment of
Congress being that such land might be enteled in quantities not ex-
ceeding one hundred and sixty acres, the same was subject to the first
legal applicant having the superior right, which, in this instance, ap-
pears to have been Frank R. Spinning, to Whom your office on February-
14, 1890, awarded the land—ID avidson having relinquished all right and
claim to the land, and filed his waiver of the right of appeal.

The decision appealed from is affirmed.

SCHOOLL INDEMNITY S_ELEGTION——APPLICATI_ON TO ENTER.
TRONSEN © STATE OF OREGON.

An application to select sehool indemnity reserves the land covered thereby until

i final action thereon, and if accepted takes effect as of the date when presented.

An-application to enter, presented after an application to select the land as gchool

indemnity, but prior to the allowance thereof, may be noted of record, an@take
effect as of the date presented, if the application of the State fzuls

Seeretary y Noble to the Commissioner of the G—en(% ha Oﬁce 317 ymry
(/jwi 16, 1892.

- On the 22d of November, 1888, Frederick Txonsen made homestedd.
entry for the NE £ of Seec. 14, T. 7 N,, R. 7 W, at the land office in
Oregon City, Oregon, and on the 241;11 of December, 1889, after due

. notice by publication, commuted bis entry, made final proof and full
payment, and received final cértificate and receipt.

Prior to the date of his entry, to wit, on the 16th of October 1888
the State of Oregon, by her land commissioner, presented at the lmd :
office in Oregon City, indemnity school list No. 57, embracing, among’
other tracts, the east half of the section above mentioned. That list
was not accepted and filed in the local office until the 23d of November,
1889, after a decision by your office, that the State was entitled to. in-
demnity for losses sustained by reason of the Grande Ronde Indian
reservation, which took from the State the north half of section 16, T.
68, R.8W.

At the time indemnity school list No. 57 was presented at the local
land office, the land embraced therein was free from all claims of any
‘kind whatsoever, and open to entry by any qualified claimant under the
law. This was also true at the timeithe homestead entry in question
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was made, so far as the record in thé office showed.. The entry was
made thirty-six days after the selection was presented. .

When the final certificate of Tronsen came before vou for approval
and patent, you held hlS homestead entry for cancellation on account
of its conflict with the selection by the State of Oregon of the same

_tract as lieu school lands, embraced in indemmity list No. 57, which
~was offered October 16, 1888, and accepted November 23, 1889, in ac-
cordance with your declslon ot September 24, of that year.

From such decision by you, made on the 9th of August 1890, an ap-
peal was taken by Tronsen, which brings the case to the Depal tment
for consideration.

The presentation. by. the State of Oregon, of indemnity school list No. *
57, at the local Iand office, did not vest title to the land in the State.
The effect of the presentation of sueh lists is to remove the land from
the public domain to such an extent as to render it no longer subject
to filings and entries. The title does not vest in the State until the list
is accepted, but when accepted it takes effect as of the date when pre-
sented. Between the time of the presentation and acceptance of the

. list, applications to enter may be presented, and noted, and in case the
.- applieation of the State should fail, the entry would then be made as
~of the date of its presentation. = C -

In the case at bar the selection was approved, and such approval
vested the title to the land embraced therein in the State of Oregon,
and dlsposed of the claim of the entryman. -

The selection by the State was made prior to the entry by Tr onsen,

~and in the case of Alice C. Whetstone (10 L. D., 263), it was held that
if there was no prior or aupenol claim existing at date of selection, the~ o
land was subject to selection by the Territory.
" . The rule which prevails in railroad indemnity cases, seems: appl]cable
“: to cases of this. chmactel aud in Rudolph Nemitz (7 L. D., 80) it was
' said: :

An ently should not be allowed ofland embraced within a pending railroad selec-
tion; but if so allowed it will not be cancelled but treated as an a.pphcatlon to enter
and held subject to the company’s claim under its selection.

The rule as to applications to make filings or entries for lands coveledb
by unapproved selections; is stated in 6 L. D, at page 91, in the case of

‘the Atlantic and Pacific Railroad Company, Which case commences at
page 84 of that volume. It-is there said that such applications should
be received, noted, and held subject to the claim of the company. This
case is cited in Southern Pacific Railroad Company ». Meyer (9 L. D.,

- 250), where it is held that “a filing for land included within a prior in-
" demnity selection,.should not be recorded until final disposition of said

selection.”. This doetrine was repeated in-the ease of Darland ». North-
ern Pacific Railroad Company (12 L. D., 195), where it was said:
A pre-emption claim can not be perfectad for land covered by a pudf pending in-~ -

* démnity selection, hutb may remain of 16001(1 subjeet” to the final disposition of the
selectlon . : : )
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In the case at bar the selection was finally disposed of on the 23d of:
November, 18389, when indemnity list No. 57 was accepted.

More than a month after the title to the land in question had vested
in the State of Oregon, to wit, on the 24th of December, 1889, the reg-
ister and receiver in the land office at Oregon City, allowed Tronsen to -
make final proof for the land covered by his entry, to make cash pay-
ment of $200, and to receive from them final receipt and certificate. ‘This
was error on their part.- It follows, therefore, that your. decision, hold-

- ing for eancellation the homestead entry of ’l‘mnsen, was correct. Itis
accordingly affirmed.

DESERT LAND ENTRY—PRICE OF LAND. \ \\ ﬁ
: LTy Yl
INSTRUCTIONS. AN (Jv\

The price of desert land entered under the act of March 3, 1877, as amended by the
act of March 8, 1891, is one dollar and twenty five cents per acre, withont regard
to the situation of the land with relation to the limits of railroad grants.

Secretcwy Noble to the OOm')msszoner of the General Lcmd Oﬁice, January
13, 1892.

By letter of May 23, 1891, you ask to be instructed and advised as to
¢“whether or not in allowing entries of desert land under the amended
law (March 3, 1891) the parties should be required to pay $2.50 peracre
for lands coming within the terms of the proviso\to section 2357, Rev.
Stat.”

It has been heretofore held that under the act of March 3 1853 (10
Stat., 244) and the proviso to seemon2507 Revised Statutes, deselt]ands
within the limits of railroad grants must be paid for at the rate of $2.50
per acre. This ruling was upon the basis that there was in the -desert
Iand law (act of March 3, 1877, 19 Stat., 377) fixing the price of lands -

- falling within its provisions at $1.25 per acre, no clause of repeal, and
that there was no such repugnancy and inconsistency between the pro-
‘visions of-that act and the act of 1853 that the two could not stand to-
gether and be given effect in their respective spheres Daniel G Tilton
(8 L. D.; 368); Annie Knaggs (9 L. D., 49); Hugh Reese (10 1. D., 541).

The act of 1877 was, by section two of the act of March 3, 1891 (26 -
Stat., 1095), amended by adding thereto four new sections numbered
four to eight inclusivé. The desert landlaw, as now amended requires in
express terms the payment of twenty-five cents per acre at the time of
filing the declaration provided for (Seec.1)and the payment of one dol-
lar per acre at the date of final proof (Sec.7.) In section six, we find
an express repeéling clause in the following words: “All acts.and 1)a1ts
of acts in conflict with this act are hereby repealed.” -

It is true that such clauses are usually found at the end of an act,
but I do not think the fact that it is found in some other position is suf-
ficient to justify the conclusion that it is therefore less effective or that
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its scope is thereby hmlted The language used in this repeahng clause
is broad and comprehensive enough to include all acts in conflict with
~ the one in which it is found whether that conflict be found in the pro-
visions fixing the price of lands. or in any other provisions. Looking.
at the letter of the law alone, it seems to clearly justify the conclusion
that it was not intended that the act of 1853 and section 2357 of the
Revised . Statutes should apply. in those cases where title is sought to -
- be acquired under the act of 1877 as amended by that of 1891. I deem
it proper to mention in this connection the fact that from the date of
- said act of 1877 up to the date of the circular of June 27, 1887 (5 L. D.,
708) it was uniformly held that lands entered under tha,t act should be
paid for at the rate of $1.25 per acre ‘without regard to railvoad limits-
(6 L. D., 145). The contempor aNeols departmental construetion of the
‘ omgmal act-should certainly be given consideration in the dleHSSlOIl of
the amended act.

It may be said that Congress must he presumed to have considered:
the existing construction placed upon the former law by the Executive
Department charged with the execution of the law, and in the absence
of an affirmative showing to-the contrary, must be presumed to have

_intended that the same construction should be given the similar provi-
sions of the amended law. This line of reasoning has great strength,
and would be conclusive weré there nothing in the act or its surround-
ings tending to weaken and controvert it. . An examination of the
decisions of this Department shows thaf the conclusion reached was, to
& great extent, upon the fact that the law of 1877 econtained no clause of

: - repeal, and it seems but fair to presume that the general repealing

clause hereinbefore quoted was inserted in the amended act for the ex-

press purpose of meeting that argument. It must be remembered too

~ that this act of 1891 was the first legislative action had touching the
price of these lands after the change of ruling made by this Department.

* It seems but- reasonable to conclude that Congress did legislate with a
view to the theén existing ruling of the Department and inserted the
repeal clause for the purpose of removing the grounds upon whlch that
ruling was based.

The act of March 3, 1891 plOVldeS, by section one, that any person
who had theretofore made timber culture entry for any of the public:

-lands might, upon the conditions therein prescribed, and the payment
of one dollar and twenty-five cents per acre, acquire title to such land.
Upon consideration of this provision of said. act, it was held that the
price to be paid was the sum specified in said act without regard to the
location of the land in relation to the limits of railroad grants. (98 L.
& R. 288). The same rule ought to apply in both cases, and I have
found no sufficient reason for holding that the conclusion reached at the

. _tlme the plowsmns as to tlmbel culture entri ies was unde1 cons1delat10n

was wrong.
In section six of said aet of March 3, 1891 we find plowsmn is made
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for the commutation of homestead entries by paying the minimam price
for the land entered. It is quite clear that Congress had in mind the
price of public lands as fixed by section 2357, Revised Statutes. We
find this same expression “minimum price” in the pre:emption law
(Sec. 2259, R. 8.), in section 2286 giving the right of pre-emption to
counties and parishes, and its equivalent i. e. ¢ government price” in
section two of the act of June 15,1880 (21 Stat., 237). This expression
had come to be well understood both by legislative and departmental -
usage, and it is but fair and reasonable and in accord with the recog-
‘nized rules of construction to hold that if it had been intended that
lands lying within railroad limits entered under the timber culture law
or the desert land law were to be paid for at the enhanced price, this
- same expression which had been so fr equenbly used before under similar.
conditions would have been used. The fact that Congress in. this act
of 1891 used one expression in regard to the price to be paid in com-
muting homestead entries, and another in regard to the price uunder
timber culture and desert land entries, indicates a’ different intention.
“ As the same expression is presumed to be used in the same sense
throughout an act, or a series of cognate acts, so a difference of lan-
guage may be prima facie regarded as indicative of a difference of
meaning” (Endlich on the Interpretation of Statutes, Sec. 382.)

After a careful consideration of this matter, I have concluded that -
the amount of money to be paid in acquiring tltle to desertlands under
said act of March 3, 1877 as amended by the act of March 3, 1891 is one
dollar and twenty-five cents per acre witliout regard to the s1tuat10n of

- the'land in relation to the limits of railroad grants..

FORT RIPLEY MILITARY RESERVATION-ACT OoF JULY 5, 1884..
JOIN H. RHODES.

Lands within an abandoned milita'ry reservation, transferred to the Interior Depart-
ment and appraised in accordance with a special act, but remaining undisposed
of at the date of the act of July 5, 1884, may be again appraised under said act,
and offered at public sale.

“Secretary Noble to the Commissioner of the General Land Office, January
13, 1894

Referring to your letter of September 26, 1891, returning letter of
John H. Rhodes referred to this Department by the Honorable Secre-
tary of War, in relation to the abandoned Fort Ripley military reser-
vation, Minunesota, T have to state that it appears that said reservation
was relinquished July 2, 1880, by authority of act of Congress approved
April 1, 1880 (21 Stat., 69), mld turned over to this Department for dis-
posal as prescribed by said act; that 463.54 acres were disposed of
" leaving 174,47 acres containing the government buildings, Whlch were
appraised and offered for sale.
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In your letter to this Depfxitment dated 'November 21, 1889, you \t‘lter
that the register and receiver at St. Cloud, anesota, under date of

May 18, 1883, reported that the buildings had deteriorated to such an

extent since the reservation had been abandoned, that no I)UlCh&beL

-could be found to take the land and bulldmos at the appl aised Value of
© $4,406.10.

June 2, 1880, the maﬁuter was referred to this Department, and uudbr
“date of June 13, following, Acting Secretary of the Interior, Mr. Mul- -
drow, held that thele was no law-authorizing a second appreuba,l of the
property or any provision for the expense of such-appraisal.

Youwnow call attention to your létter of October 3, 1890, wherein it is
stated that it seems necessary that a re-appraisal of the unsold portion

. of Fort Ripley reservation should be made and asking ¢ whether any

of the funds now available for the appraisal of abandoned military res-
-ervations can be applied to such purpose,” and also you now request to
be advised what steps should be taken toward the d1sposa1 of -said res-
ervation.

The act of April 1 1880 (supm) provided speulﬁea]ly for the appraise-
ment and sale of sald reservation, but it appears that Congress did not
antlelpate any such OlI‘CllmSt‘ml(}eS as have arisen in this case, and there-
fore made no provisions for the exigency.

Under date of July 5, 1884 (23 Stats., 105) C(mgress passed an act

“to provide for the chsposal of abandoned and useless military reserva-

" tions, Section one provides:

That Whenevel in the opinion of the President of the Umted States, the 1ands, or

. any portion of them, included within the limits.of any military reservation hereto-

fore or hereafter declared, have hecome or shall become useless for military purposes,,
he shall cause the same or so much thereof as lie may designate, to be placed under

"the control of the Secretary of the Interior for disposition as hereinafter provided.

and shall cause to be filed with the Secretary of the Interior a notice thereof.

Section 2, provides for the appraisement of such leSblv%tIO]lb as are

- turned over to the Interior Department, also

if such appraisement be disapproved the Secretary of the Interior shall‘agaiu cause
the said lands to be appraised as before provided: and when the appraisement has.
been approved he shall-cause said lands, subdivisions and lots to be sold at public -
sale to the highest bidder for cash, at not less than the appraised value thereof.

The appraisement of the Fort Ripley military reservation nnder the
act-of April 1, 1880, (supra) was undoubtedly, excessive and therefore
only a portion of said reservation was sold; furthermore, as' before
stated, there is no provision made in said act for a re- applalsement of
the rem(mnder of the reservation.

It will be observed; however, that while the act of 1880, is 'a- special
one, passed for the express purpose of réstoring to market the Fort
Ripley reservation and for disposing of the same at public sale, the act.
of 1884, is general in character and includes all military reservations
that, in the opinion of the President, had prior to the act become or
shall subseqguent thereto, become useless for military purposes: further-

4
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more, said act authorizes that said useless reservations or so much
thereof as the President may designate, be placed under the control of
the Secretary of the Interior for disposition.

The reservation in question had been placed under the control of
this Department at the date of the passage of the general act and a
portion thereof disposed of, hénce the question arises, does, under the
circumstances, the Fort Ripley military reservation fall within the pur-
view of the general act, and if so, does such act authorize a re-appraise-

ment and sale of the property. : -

It is a well settled principle that in construing a statute and for the
purpese of arriving at the legislative intent, all acts on the same sub-
ject-matter are to be taken together and exammed to arrive at the true
result., ¢ Statutes are in pari materia, which relate to the same person’
or thing, or to the same class of persons and things.” (Sedowwk on
Construction of Statutory law, 210.) .

The acts of 1880 and 1884, embracing the same subject-matter are
therefore in pari materid, zmd the fact that the act of 1880 is a special
enactment and that of 1884 of a general character, does not alter the
status of the same in this respect, as for instance, the legislature of
Indiana passed an act fixing the salary of an auditor in a particular
county, and also another fixing the salaries of auditors generally, the
supreme court of Indiana in the case of Board Oomrmssmners v. Cutler
(6 Ind., 354), says:

The rule of construction is well settled. It becomes tﬁe duty of the court to re- )
gard these enactments in pari materia, to consider them as one statute, and give them
such an exposition as will sustain what appears to have been the main intent of the
law malkers. ‘ ] : ’

Congress made ample provision, as they supposed, in the act of 1880,
for the appraisement and sale of the Fort Ripley reservation and there-
fore they did not anticipate or foresee the difficulty that has arisen in
this case. ‘ :

In the act of 1884, however, Congress seems to have anticipated any
exigency that may arise in the appraisement and disposal of useless mili-
tary reservations, and it is presumed that the committees in Congress
having charge of the preparation of the bill before its passage, were cog-
nizant of the act of 1880, as well as all other former legislation on the
subject of abandoned military reservations and therefore the law was
frameéd, broad and comprehensive, with the probable intent to cover

. Bot only the Fort Ripley military reservation but all other reservations
of a like character.

The-third section of the act of 1884, provides:

That the Secretary of the Interior shall cause any impfovemeuts, buildings, build-
ing materials; and other property, which may be situate upon any such lands, sub-
divisions or lots not heretofore sold; by the United States authorities; to be appraised
in the same manner, as hereinbefore provided for the appraisement of such lands,
subdivisions and lots, and shall cause the same, together with the tract or lot upon
which they are situate to be sold at public sale, to the highest bidder for cash at not
less than the appraised value of such Jand and improvements.



DDCISIONS RDLATING TO. THE PUBLIC LANDS. 79

Said secmon further promdes

. That if theland amd improvements are not sold for want of bidders then the Secre-
tary of the Interior may, in his diseretion, canse the same to be re- -offered at sale, af
any subsequent tlme, in the same manner as above provided.

"Thus it will be seen- that the last mentioned section ' empowers the
becrctmy of the Interior to appraise any buildings or other property;
not heretofore sold by the United States, sitnate upon any military res-

“ervation transferred to this Department for disposal, and sell the same,

together with the land upon which such improvements are situate, to the = -

highest bidder. The Fort Ripley reservation had been turned over to
this Department for disposal at the date of said act and the buildings
‘and other property, pertaining to said Fort, with the ground occupied
thereby, still remains undisposed of. therefore the rese‘rvation in ques-
tion, falls within the purview of said section and may be agam ap-
. praised and offered at public sale.

The act a,pproved March 3, 1880, (23 Stat., 4&6 -449), provides as fol-

‘IOWb ‘

For necessary expenses of survey, appraisement, and sale of abandoned military
reservations, transferred to the control of the Secretary of the Interior under the
provisions of an act of Congress. approved July 5, 1884, $20,000: provided that all
appropriations herein under public lands shall be expended under the direction of
the Secretary of the Interior.

There still remains of this appropucmon an unexpended bfblau(,e of
over $10,000 subject to the control of the Secretary of the Interior for
the purposes named in the act from which any necessary expenses iu-
curred in the appraisement and saleof the Fort Ripley reservation, may
‘be paid, and therefore you are directed to proeeed in the usual manner
as is-eustomary in such cases; to have said reservation and improve-
ments thereon again appraised and disposed of at pubhc sale in accord-
ance with law.

RAILROAD GRANT—INDEMNITY SELECTION—SETTLEMENT RIGHT.
S1. PAUL, MINNEAPOLIS AND MANITOBA R¥Y. 0. ET AL. . IVERSON.

Land embraced within a subsisting pre-emption -filing, or homestead entry, is éx-
cepted from the operation of a withdrawal for indemnity purposes.

Land lying within comimon indemnity limits, but excepted from the orders of Wlth-
drawal, is open to settlement and en’m y by any qualified person, or selection by
either company.

An application to make homestemd entry of land embraced within a pending rejected
indemnity selection may be allowed where the record discloses a prima facie
case of a prior settlement right, and the company declines to furnish the requisite
showing for a hearing. The conflict thus arising may remain for defermination
either under the selection, or on offer of final proof. '

Sem etary Noble to the Commissioner of the General Land Oﬁice, January
: , 18,1892,

I have considered the case of the St. Paul, Minneapolis and Manitoba
- Railway Company and the Northeln Pamﬁc Railroad Gompany ». Carl
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Iverson, involving the N. & of the SVV 4, Sec, 11, T. 128 N., R. 34 VV

St. Cloud land district, 1 thnesom, on appeal by S‘ud compames fmm' :

your decision of April 21, 1890, holding that Iverson should be per-
mitted to make entry of the same.

' This controversy arose upon an application by Ive1 son to make home-
stead entry of the N. & of the SW. 4, the SW. 1 of the NI. 1, and the
SE. 1 of the NW. £ of said section 11, which a,pplicafcio'n was presented
at the local office November 21, 1885, accompanied by an allegation of
settlement in April, 1883, and the same was 1e3u/ced from which action
Iverson appealed.

This land is within the common indemnity limits of the grants for the
two roads, the withdrawals for which became effective in this vicinity: .
as follows: Northern Pacific Railroad Company, January 6, 1872; St.

. Paul, Minneapolis and Manitoba Railway Company, Febluzuy 12,1872

The SW. % of the NE. 1, the SE. 1 of the NW. Z, and the NE. %;of the
SW. % of said section were embraced in homestead entry No. 4884, -
made April 25, 1868, by John Clark, which entry was canceled I*eblu- v
ary 2 99 1872,

"Wllham H. Selby filed declaratory statement No. 3200, covering the

- N'W. % of the SW. 1 of said section, on October 23, a]legmg settlement
QOctober 11, 1871,

Under the uniform rulings of this Depaltment sald filing and entry,
being subsisting claims at the dates said withdrawals became effective,
served to except the land embraced therein from the operation of such
withdrawals, and the same was thereafter subject to settlement and
entry by any qualified person, or selection by either of the companies
in the manner prescribed in the regulations governing such selections.

On November 3, 1883, the Northern Pacific Railroad Company applied
to select all of the tracts applied for by Iverson, and appealed from the
refusal of the local officers to accept the same.

In a case arising apon an application by one Swan P. Thornquist to
enter the SI. % of the NW. 1 and the SW. 1 of the NE. % of said sec-
tion 11, your decision of February 7, 1884, rejected the claims of both
companies thereto, from which only the Manitoba Company appealed,
it thereby becoming final as to the Northern Pacific Railroad Company.

Said appeal by the Manitoba Company was considered by this De-
partiment October 31, 1885, and your decision was affirmed.

This disposed of the interest of both companies to the tract therein
involved upon the record as then made, and leaves for present consid-
eration the N.  of the SW,  of said section 11.

On Apnl 3, 1884, the ’Wamtoba Company selected S&ld N. & of the
SW. 4, Whlch selectlon is now of record.

TIn view of the allegation of settlement made by Iverson, which ante-
dated the selections by both companies, and for other reasons bearing
upon a conflict with the entry by one William Gutchers, which are un-
necessary here to recite, a hearing was directed by your letter of Decem
ber 8, 1886.
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No notice of this hearing was ever served upon the Northern Pacific
Railroad Company, but the testimony taken at such hearing shows that
Iverson settled upon the land in December, 1882; that he established
actual residence upon the land in April, 1883, and thereafter resided
contmuouslv upon the land. '

Your deeision upon this record finds that Iverson’s rights to the land
applied for are superior to that of either company, and it is stated that
the privilege of a further hearing will be accorded the Northern Pacific
.- Company, “upon application for such hearing, supported by sworn
- statement containing allegations making a prime facie case inits favor.”

The Northern Pacific Railroad Company requested a hearing, but
refused to make the showing required, which you continue to insist
upon. A
- Both companies therefore appeal from your decision in favor of
Iverson.

As to the Manitoba Company the record is complete, and it shows
that Iverson was occupying and claiming the land long prior to its
selection of 1884, Such. selection is therefore no bar to his enfry, and
and the same will be canceled and the entry allowed.

The claim of the Northern Pacific Railroad Company rests upon a
rejected application to select, pending before your office on appeal.
The legality of this selection has not been passed upon, and even should
it be held to be valid, the record as made shows the claim of Iverson to
be superior thereto. I do.not think this company can be held to be
bound by said record, but from all the circumstances, I deem a further
hearing unnecessary afc this time. .

The record is sufficient t6 warrant the allowance of the entry as
applied for, and any rights the Northern Pacific Railroad Company
may have under its attempted selection are not divested thereby.

‘When Iverson . offers proof it can appear, as any other party, and
show a superior claim. Prior to this time the company’s appeal may
be determined, and should it be against the company, the conflict would
thus be disposed of without considering the rights of Iverson under
his alleged prior settlement.

Iverson’s application was not presented under the circular of Sep-
tember 6, 1887, providing for the restoration of indemnity lands, and
the ac’mon here taken can npt be construed to be in conﬁlct therewith.
* Your decision is accordingly modlﬁed

AUGUST W. HENDRIOKSON.

" Motion for review of departmental decision rendered Aﬁgust 15,1891,

13 L. D., 169, denied by Secretary Noble, J. anuary 18, 1892.
14561-vor, 14—86 .



82 DECISIONS RELATING TO THE PUBLIC LANDS.

RELINQUISHMENT—-FINAL TIMBER CULTTTRE ENTRY.
HARLAN P. ALLEN.

The relinguishment of a final entry may be accepted without requiring the entry-
man to show that he has not transferred the land, where no interest of a trans-
feree ig asserted, and the record discloses no fraudulent intent.

- First Assistant Secretary Chandler to the Commissioner of the Gener al
Land Office, January 18, 1892.

I have considered the appeal by Harlan P. Allen from your decision
of August 18, 1890, holding for eancellation his timber-culture entry
No. 2234 (Marshall series), covering the S, { .of the NIE. 1 and theN, %
of the SE. %, Sec. 4, T. 118 N,, R. 45 W., Minnesota, for conflict with
the prior entry by Elwin Jenks for the same land. ‘

It appears that on April 1, 1878, Jenks made timber-culture entry No.
1077 (Benson series), for this land, upon which he made proof and final
certificate No. 101 (Benson series) issued January 15, 1887. Jenks’s re-
linquishment, of all his right, title, and interestin and to thisland, was
filed in the local office on December 2, 1889, and thereupon the local offi-

- cers canceled his entry and pelmltted the entry to be made by Allen,
now in question.

On Janunary 15, 1890, you refused to accept the relinquishment by
Jenls, because not accompanied by a showing that he had not encum.
bered the land, following the case of Addison W. Hastie, 8 L. D., 618.
In that case it appeared that the entryman was seeking to relinquish
and secure a cancellation of the entry for the purpose of defeating the
collection of a mortgage which had been executed by him upon the
land to secure the payment of the sum of $250 and interest, and the
 department held that under such circumstances it would not allow the
entryman to relinquish his entry and thereby secure a cancellation of
the same on the ground that it would be an unconscionable wrong, and .
this same rule was announced in the case of Patrick H. McDonald, 13
L. D, 37. There the entryman attempted to secure a cancellation of
his entry for the purpose. of depriving his wife and seven children of
their home, as well as defeating the rights of the mortgagee and the
department held that he should not be permitted to do so under such
circumstances, but neither of these cases is' applicable to the facts in
this, Here, no question israised that the entryman is attempting by
this relinquishment to defraud any pairty to whom he has conveyed. or
attempted to convey, an interest in theland. It was free from fraud so
far as the record discloses and I can see no reason why the relinquish-
ment, as offered, may not be accepted. In fact, it strikes me as being
eminently proper that on account of Allen’s entry it should be aceepted.
Your directing the local officers to reinstate Jenks’ entry brings it into
direct conflict with that made by Allen and to re- mstate it might work
serious wrong to him.
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© Section 1, of the act of May 14, 1880, 21 Stat., 140, seems to recognize
the right of this entryman to relinquish his claim to this tract of land.
if he sees fit 50 to do and there being no evidence of fraud upon Mr.
Jenks’ part, and the relinquishment being presumably made in good.
faith, and Mr. Allen’s entry being of record, I can see-no objection to.
allowing the relinquishment and the cancellation of Jenks’ entry. It is:
8o ordered. This will leave Mr. Allen’s entry to stand subject to future,
compliance with the timber culture act.

HARRINGTON 2. WILSON

~ Motion for review of departmental decision rendered July 6 1891, 13
L. D, 19, denied by Secretary Noble, January 20, 1892, :

CONTEST~PROCEEDINGS BY THE GOVERNMENT.
FARGHER ET AL, v. PARKER.

An application to contest an entry filed duriﬁg the pendency of proceedings by the

governument confers no right upon the contestant, but may be received and held'

subject to the final disposition of said proceedings.

‘Where notice to show cause why an entry should not be canceled for failure to sub-
mit proof within the statutory period.has been issued, an affidavit of contest
subsequently filed will not defeat equitable confirmation of the entry if the
showing made is satisfactory. - .

Hirst Assz’stcmt Secretary Chandler to the Commissioner of the General
Land Office, January 20, 1892.

The appeal of T. C. Fargher from your decision of March 26, 1890, -
sustaining the action of the local officers in rejecting his application to
contest the homestead entry of Erastus L. Parker, for N. ¢ of NL. %,
SE. 1 of NE. %, and NE. % of SE. £, Sec. 18, T. 2, R 14 E., The Daﬂes,
Oregon, has been cons1dered

It appears that Parker made said homestead entry N ovember 18,
1881; that on May 28, 1889, the entry having expired by limitation of '
statute, the local ofﬁcers so notified the claimant by registered letter, -
calling. on him to show cause why his entry should not be canceled for .
failure to make final proof within seven years from date of entry.

June 12, 1889, Fargher filed affidavit of contest against said entry,
alleging that Parker was dead and that his heirs had abandoned the
land: in question for the last three years. A hearing in the case was
set for August 12, 1889, but neither party appeared for trial and there-"
fore the contest was dismissed. o y

-Angust 13, 1889, O. M. Bourland entered contest against the same
entry, making the same allegations made by Fargher, and on the fol-
lowing day, Fargher filed application to re-open his contest by setting -~
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aside the judgment of default, alleging that he depended on his attor-
‘ney to give him notice of the day of hearing, but that he never received
such notice.

The local officers denied this apphcatlon on account of the pendmcr
application of Bourland, whereupon Fargher appealed and you affirmed
the decision below.

Fargher again appeals.

The appellant sets.forth by affidavit that since filing his application
to contest said entry, he has placed improvements upon said tract by
inclosing under a good fence a large portion of the land in controversy
with a view of making entry thereof as soon as the land became sub-
jeet thereto and that Bourland who made the second application to
contest knew of his intention to make ent1y and that he had improve-
ments upon the land. '

‘When the government takes any steps or 1n11:1ates any ];»mceed_mb
whatever looking to the cancellation of an entry or to enforce the for-
feiture of the same no rights can be acquired under an affidavit of con-
test filed during the pendency of such proceedings -against the entry.
Drury v. Shetterly (9 L. D., 211); Louis v. Taylor (11 L. D., 193); Dean .
. Peterson (id., 102); banmng v. FFail (10 L. D., 657), 4

An application to contest an entry filed pending proceedings against
~ the same by the government should be received and held subject to the
result of said proceedings and if said proceedings fail, the contestant
is then entitled to proceed against said entry as of the date when his
-application was filed. Farrell v. McDonnell (13 L. D., 105).

In the case under consideration the entry of Parker had expired by
limitation of statute and the government had initiated the usual pro-
ceedings looking towards a cancellation of the entry, hence, under
~ the circumstances, the local officers erred.in taking any steps in the
application of Fargher to contest the entry in question, but in aceord-
ance with the rule laid down in Farrell », McDonnell (supra) said ap-
. plication should have been received and held pending the result of the
:government proceeding.

A second contest filed during the pendency of a prior suit, should be
received and held in abeyance subject to the- final disposition of the
prior contest. Conley v. Price (9 L. D., 490); Eddy ». England (6 L.

- D., 530).

The fact that the party was deceased at the date the government
gave out the notice to show cause, does not in my opinion affect the
-case, so far as the government is concerned. In the case of the decease. .
of a claimant, a contestant desiring to procure the cancellation of the
entry, is required to give notice of contest to the heirs of such deceased
claimant, but it does not follow that the government standsin the same
relation to the claimant as a contestant.

The presumption is, that a claimant, or if deceased, his heirs, were

" . cognizant of the date when the entry explred_ by hmltatlon, hence the
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‘notice is simply a preliminary step on the part of the governmentlook-
ing toward the cancellation of the entry and should it subsequently
- appear that the claimant or the claimant and his heirs have complied
with the law the entry may be submitted to the board of eqmtable ad-
. judication. -
In view of the foregoing you will direct; the local officers to hold sald
applications, of Fargher and Bourland in abeyance subJect to the Tesult
of the pending proceedmgs by the government.
Your decision is modified accordingly.

" RE-INSTATEMENT—TRANSFEREE— sﬁom 7{&%‘ aIAR(,H 3, 1891,
- : McLEoD v. B //!/M/?/L

UCE ET AL,

A transferee is entltled to an order of re-instatement Where the entry is canceled
on contest proceedings instituted in collusion with the entryman, and where
said transferee has had no opportunity to show compliance with law on the p&rt ’

" of the entryman.

A transferee is bound to know the status of a tract at the -date of purchase, 'md :
where, at such time, the records of the local office show the cancellation of the
‘entry, he is not entitled to mvoke the confirmatory provisions of section 7, act
of March 3, 1891, .

Flirst Assistant Secretary Chandler to the Commissioner of the General
‘ Lcmd Office, January 21, 1892. '

On February 24, 1883, Angus Bruce filed a pre- emptlon declaratory
statement for the NE. } SW 4,8, NW. 1, Sec. 10 and SE. 1 NE. £ of
See. 9, T.20 N,, R. 3 E , Helena, Montana '

On- September 29, 1883 he made final proof thereon, and on October
17, 1883, following, pa1d for the ]aud and received a final receipt there-
for On Octeber 20, 1883, he transferred the tract by warranty deed
- to Timothy E. Collins, Who, on January 2, 1884, tr ansfeu ed the same
to Paris Gibson and Robert Vaughn.

- On’ October 26, 1886, Vaughn transferred his interest therein. to
James J. Hill, and on Februsu v 23, 1887, Gibson transferred his inter-
est therein to said Hill. On July 9, 1887, Hill transferred the tract in
question to the Great Falls Water-power and Townsite Company. }

On April 23, 1884, while the tract was owned by Gibson and Vaughn,

your office, in passing on the sufficiency of Bruce’s final proof, called

* “upon him to furnish additional proof. He refused to do se unless the .

owners of the tract would pay him $1,500 for doing so. This they re-
fused to do, and he did not furnish the proof. ‘

.On September 7, 1886, the contest affidavit of Rodermk MeLeod, a
cousin of Bruce, was transmltted to your office by the local officers.
This affidavit was corroborated by William Bruce, a brother ot the en-
‘tryman and & cousin of McLeod.  On October 5, 1886, a heamng was
ordered by your office on the charge thade by McLeod
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On October 26, 1886, Bruece filed a relinquishment of his entry, where-
upon said entry wascanceled, and Roderick McLeod wasallowed tomake
homestead entry therefor. On December 29, 1886, the cancellation of

~Bruce’s entry was noted, and the contest case of McLeod v. Bruce was
closed.

On March 11, 1887, the transferees filed a motion in your office to
re-instate said cash entry made by Bruce on the ground that the con-:
test of McLeod and the relinquishment of Bruce were collusive and
in fraud of the vested rights of said transferees.

This application was accompanied by affidavits settmg out the facts
relied upon to sustain the charges of collusion. On March 26, 1887,
this motion was denied by your office, but on appeal to this Department,
a hearing was ordered October 18,1888, “to determine the truth or
falsity of the allegations upon which the motion for re-instatement. of
said cash entry was based.” A:trial was had on January 14, 1889,

On June 11, 1889, after considering the evidence submitted at said
trial, the register and receiver rendered a finding that the relinquish-
ment of Bruce and the making of the entry of McLeod were collusive

- and intended to defraud the transferees of Bruce. Accordingly, they
recommended that Bruce’s entry be re-instated and theentry of McLeod
canceled.

McLeod appealed from this ﬁndmg to your office where, on April 17,
1890, the finding of the local officers was reversed in so far as it recom-
mended the re-instatement of Bruce’s entry, and it was held that
“McLeod having made his homestead entry in the interest of Bruce,

- the'same is accordingly held for cancellation,” and appeals were taken
from your decision to this Department by both McLeod and the trans-
ferees, and were pending here at the date of the passage of the act. of
March 3, 1891 (26 Stat., 1095).

Since the passage of thls act, the Great Falls Water-power and Town-

_site Company has filed a motion under the rule of April 8, 1891, asking
that a patent issue on the entry of Bruce under and by Vntue of the
provisions of section seven of said act. Said company has furnished
atfidavits and a certified abstract of title showing

1st: That the land in controversy was sold fo and became the property of the Great
Falls Water-power and Townsite Company—the present ownel—puol to March 1,
1888, and long after final entry.
2nd That no adverse claim or iginated prior to the date of ﬁnal entry noruntil after
the acquisition of the tract by the present owner.
3rd That the purchase was, on the part of the purchasers for a-valuable considera”
tion and bona fide in all respects.
4th That no fraud has been found on the part of the purchaser, nor knowledge of
fraud on the part of others, and that the land has not been reconveyed to the entry-
. man, ' o
It is apparent from the facts in this case, showing as they do thatthe
entry was canceled on December 29, 1886, that the motion for confirma-

- tion must be denied unless it shall appear from the record as it stood
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before the conﬁlma,tmy act was passed that the transferees were. entl—
“tled to have said entry re-instated. -

The judgment canceling said entry has not been allowed to become
final, but has been kept open by the appeal taken from. your office de-
gision refusing re-instatement. If said judgment had become final be-
fore the act was passed, no rights could be acquired by the motion be-'
cause no entry existed. James Ross (12 L. D., 446). :

Before considering the motion, it thelefozte becomes necessary . to-
pass-upon the merits of the case as brought here by the appeals from
 your decision of April 17, 1890,

The hearing ordered on the showing made by the transferees was
‘held for the purpose of determining the truth or falsity of the allega-
tions made in support of the motion for re-instatement and after an
exammatlon of the evidence, it seems clear that the charges made were
sustamed in fact,in your office decision you find that the proof showed
that the contest of MeLeod and the relinquishment of Bruce were ¢ol-
lusive and were inténded to defraud the transferees. Bruce hoped to
get the land through MecLeod’s contest and entry for the reason that
through the efforts and expenditures of the transferees, it had become
valuable, besides when your office called upon him to supply certain
missing proof and the transferees had refused to pay him a large sum
of money to furnish said proof, he declared that he would prevent them
from acquiring title to said land. Under such circumstances and espe-
cially when he had sworn in his final proof that his entry was made in
good faith for his own use, I think his testimony should be considered
with caution.

- Prior to the passage of the act of March 3,1891, the transferees were
held to have no greater rights or equities than the entryman from whom -
they purchased, but they were always allowed to appear and show that
said entryman had comphed with the law. Traveler’s Insurance Co.
{9 L. D., 316). '

In thm case it is shown that the letter of your office, directed to the
register and receiver calling on Bruece to submit better evidence of
citizenship or to file a new declaration of intention and to furnish a
new pre-emption affidavit (the one indorsed upon his final proof papers
having omitted to state what particular subdivisions were included,
though showing the township and range) was dated April 13, 1886.
After allowing for the time between this date and the date when this
order must have been served upon Bruce, (The date of service is not
shown) it is probable that it was a month or two later before he was
asked to make the proof. | Then after the transferees-learned that new
proof was required more time had elapsed. They then began to urge.
. Bruce to furnish this proof and offered to pay all expenses and pay for
his time. The proof called for was technical and did not indicate that
‘in the matter of residence and improvement there had been any failure,
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and while he was attemptmg to extort money from the transferees,
they evidently yet thought he would furnish said proof in time.
The econtest of Me Leod brought by Bruce’s procurement guickly fol-

. lowed by the relinquishment of the entry and the allowance of the entry

of contestant, was the first intimation that the transferees received
that their title to the lahd was seriously questioned. I $hink that the
evidence shows that they had not been given a “day in court” to show
that their grantor had complied with the law, especially is this so when
this grantor and entryman has shown himself so hostile. The entry of
Me Leod will therefore be canceled, and the entry of Bruce be re-in-
stated. This re-instatement, of course, will place the entry on record
of the date when it was Wrongfully canceled. In contemplation of law
it has been an existing entry all the time, and ‘was an existing entry on
March 3, 1891, when the act heretofore cited was passed.

Do the provisions of the seventh section of said act confirm this
entry? ‘

At the hearing had on the application for re- instatement of this entry,
the question of the bona fides of the purchasers was not in issue.. The
question to be determined under the order.was whether or not the
charges made by those claiming under the Bruce entry, that the contest
against it and the relinquishment thereof were collusive, were false or
true.

The present owner of the tract, the Great IFalls ‘Water-power and
Townsite Company, alleges that it is a purchaser in good faith for -
a valuable consideration and without notice of any kmd that the entry
of Bruce was not made in good faith.

‘While the question of the bona fides of the present holder of thisland
was not in issue, and while those ¢laiming under the Bruce entry only
asked to have the entry reinstated so that they might be enabled to
show that the entryman complied with the law, still on the trialof said
cause some facts were'sworn to showing that -Gibson, one of the pur-
chasers of the tract, and Vaughn, another purchaser, had contracted
with Bruece to make the entry in question for their benefit, and your
office held,

I am fully satisfied that Bruce filed upon and made cash entry of the land in con-
troversy, in pursuance of said contract and in the interest of Vaughn, Gibson, et al.,
who now constitube the stockholders of what is known as the Great Falls Water- power
and Townsite Company.

It is strenuously denied thaﬁ any of the first transferees, who are
charged with bad faith in your decision, have any stock in "said com-
pany except Gibson. Itis also denied that he or Vaughn or any one
else procured Bruce to make the entry.

From the evidence in the record, I do not think your finding of fraud
is sustained. The local officers who saw the witnesses and observed
their manner of testifying did not find any fraud on the part of-any of -
the transferees, or that the entry was made in the interest of any of
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them. - Your judgment seems to have been formed from the testimony
of, Bruce and the failure of Vaughn to give evidence.

Bruce, judged in the light of his statements, is not gmded by that
-motive which carries convietion as to the integrity of his evidence and
the neglect of Vaughn to give testimony is now explained in a way
which partially, at least, explains his neglect.

It is shown by the 1e001d that at the date when the pre»s_ent owner,
the Great Falls Water-power and Townsite Company (July 9, 1887),
purchased the tract, the entry had been canceled and another enfry
allowed therefor. The records of the local land office disclosed these

facts. The transferee is bound to know the status of the land at the

. date of its purchase, and although a final certificate may have been is-
sued at the time of the transfer; yet the entry having in fact been can-
celed at that date, it would not be confirmed. Roberts v. Tobias et al.,.

. 13 L. D., 556. - In this case the Department said :

He is bound to know the status of the land at the date of the sale or m.ortgage.
If the final proof has not been made and.the certificate has not issued, or, if having
been issued it is duly canceled on the records of the local office, can fhe vendee or-
mortgagee shut_his eyes, pay out or loan his money on the faith of the certificate
issued perhaps many years before, when the entry has already been canceled, and
claim to be an innocent purchaser? - I think not.. The law never intended that &
man should wilfully shut his eyes to the condition of the land as shown by the record,
at the very time the pmchase or loan was made.

For these reasons the motlon for confirmation must be and is her eby
rejected. - '

You will cancel the entry of M¢ Leod and rein state the entry of Bruce,
after which the transferees will be allowed an opportunity to furnish:
additional proof of the citizenship of Bruce. This proof should congist
of ‘the best. obtainable evidence. They will also be allowed to amend
the pre-emption affidavit of Bruce so‘that it will describe the tract per-.
fectly.

- Since the appeal was taken in this case from your judgment, Me Leod
has filed a motion asking that a re-hearing be ordered, alleged that he
has discovered new evidence which he could not have produeed before,
by which it can be shown that there was no collusion between him and
Bruce. He has filed his own affidavit and that of John H. Me Leod
tending to show that there was no collusion. These atfidavits havebeen
examined, and it is found that even assuming that the witnesses named
in the motion will swear to the facts alleged, still it would not be suffi-
cient to overcome the positive and unmistakeable evidence in the record
that there was collusion between Me Leod and Bruce. Me Leod knew
at the time his confest was initiated and at the time Bruce filed his
alleged relinquishment that all interest Bruce had ever had in the land
had been by him transferred to others for a valuable consideration.
Bruce lived with Mec Leod, who was his kinsman, and Mec Leod filed his
contest immediately after Bruce had declared that he would beat the
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transferees out of the land, if they refused to pay hnn $1,5600 for- com-
pleting the evidence.

Altogether it is apparent that there was collusion, and the evidence
now proposed to be furnished does not matenally differ from that intro--
duced by Mec Leod at the trial.

The motion for a re-hearing is denied.

Your judgment is reversed, in so far as it refubed to reinstate the
entry of Bruce. :

SETTLEMENRT RIGHTS—?RACTICE—REVIEW.
StoNE v. COWLES (ON REVIEW).

A settlement on land covered by the entry of another confers no right as against the
entryman or the government, but as between parties who have thus settled, the
settlement first made in point of time is entitled to the highest consideration,

-A settlement right is not acquired by the purchase of the prior possessory right of -
another. ) '

A motion for review will be denied where no new question of law or fact is presented
for the consideration of the Department.

Sem etary Noble to the Commissioner of the General Land Office, January
22, 1892.

This is a motion by the attorney\ for Alfred E. Cowles asking for a re-
view of the departmental decision dated August 24, 1891, (13 L. D.,
192) in the case of Joseph C. Stone v. Alfred E. Cowles, involving the -
NW. % of the NE. £ and the NE. £ of the NW. £ of Sec. 13, T. 14 S., R,
2w, Los Angeles, California.

Three errors are assigned in this motion as follows:

. 1. That said decision is based upon an error of fact in holding that said Stone was
a legal seftler upon the land with any declared intention of elaiming it as public
land at any time prior to the entry of said Cowles. '

2. That it is based upon an error and mistake of fact and law in not holding that
«said Btone moved on three acres of the land as a tenant, and solely by permission of
“Cambron who claimed title to three acres only, which had been set aside for agrave .

yard.
3. That as such tenant of Cambron, Stone could acquire no settlement right to the

Qand.

4. That as a trespasser in violation of law Stone could not acquire any legal right
under the act of May 14, 1880, or any other act, based upon an illegal settlement.

Each of these grounds of error was substantially covered by the ap-
Ppeal, and. was fully considered by the Department in passing upon the
case. Notwithstanding this it-is claimed that in some manner Cowles
acquired a superior right by reason of the possession of French, for it
is urged in argument that French had been in the undisputed possession
-0f the tract for fifteen years seeking to obtain title to it. Assuming
this to be true, French’s possession could not avail anything for Cowles.
Tt appears that French had relinquished all his rights to the land.
‘Cowles counld not acquire any right to the land by virtue of his pur-
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¢hase from Krench. ¢The only things he can buy are the improve-
ments of a-prior settler. His own right as a settler must date from the
time he made actual personal settlement.” Wiley ». Raymond (6 L. D.,
246). French is not a party to the controvery, he voluntarily relin-
quished his rights, and "after that was done then the question became
one of settlement between Stone and Cowles, neither of whom could
base any claim to the tract upon anything that French had done there-
- on.. Ag against French, so long as his entry remained of record, or as
" against the United Sta,teb, neither Cowles nor Stone could acquire any
right by virtue of their settlements upon the land covered by French’s
entry, yet as between the parties who have thus settled, the settlement
first made in point of time is entitled to the highest consideration.
Kruger v. Dumbolton (7 L. D., 212).

This doctrine was clearly announced in the decision sought to be
reviewed, and there is nothing new presented in the argument of coun-
sel for’ Oowles upon this point.

Counsel for the motion assert, “that there is not any evidence show-
ing that Stone pretended to claim as a settler until March 2, 1888, but

that prior to that date he was claiming the three acres only under the
Cambron deed, and that up to that date he was a tenant under Cam-
bron.” This assumption is not borne out by the evidence. The finding
of the Department on this point was as follows:

Tt is clear from the evidence that he (Stone) all along, from August, 1887, laid claim
to-the whole eighty acres. Laying no stressupon his offer to make entry of the whole
eighty, August 17, 1887, it clearly appears that when he made settlement and took up
his residence on the three acres, which had heen sold to Cambron, he did so with the
expressed intention of claiming the whole subdivision in dispute. This is shown by
his own and Cambron’s testimony, in fact, Cowles must have understood this, for he’

-admits that he notified Stone ‘‘ to leave and quit the premises.”

A careful examination of the evidence shows these findings to be
abundantly supported by it, and the authorities citéd by counsel are
not applicable to such a state of facts.

No new question, either of law or fact, is presented by the motion
-under consideration, therefore, T discover no reason for disturbing the
decision heretofore made in the case. The motion is denied.

PRACTICE-MOTION TO DISMISS CONTEST—NOTICE.
JOHNSON v. JACKSON.

An order of the local office dismissing a contest can not he held to be sua sponte; where
such action is not taken until aftel a motlon, asking for, sald order, has heen
filed.

. A motion to dismiss filed after the day set for heaunn‘ should not be acted upon with-
. out due notice to the opposite party.

A motion to dismiss a contest on the ground that the contesta.nt, in proceedmgs hefore
a commissioner, has not paid for taking the testimony', as required by the rules of
practice, should not be sustained, swhere, prior to actiod thereon, the 1equ151te
fees have heen paid and the evidence tr ansmltted to the local office. :
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First Assistant Secretary Chandler to the Commissioner of the General
Land Office, January 22, 1892.

Your office, by letter of May 24, 1888, directed that a hearing be had
in the case of John A. Johnson ». E. A, Jackson, involving the home-
stead entry made by the latter February 26, 1888, for the W i of the
SE 3 of Sec. 17, T. 21 S., R: 28 E., Gainesville land district, Florida.

A commission duly issued directed that testimony be taken before T.
J. Shine, clerk of the court of Orange county, Florida, at10 o’clock A, M. .
of April 6,1889; and April 16, 1889, was set for the examination of the *
testlmony by the local ofﬁcers

"The defendant and his attorney were present at the time and place
appointed for the taking of testimony, but the contestant failed to ap-
pear. The case was postponed until two o’clock in the afternoon of the
same day, when the contestant appeared, and on his motion and accom-
panying affidavit the case was continued on account of an absent wit-.
ness until April 9, 1889, at 12 o’clock M. On that date, testimony was’
taken—the jurats and certificate being signed ¢T. J. Shine, Clerk, by
J. N. Bradshaw, D. C.”

The testimony was not transmitted to the local officers in time for
them to render a decision on the day set therefor (April 16, 1889, supra).
A letter dated June 24, 1889, signed ¢ D. S. Shine, D. C.” is on file
with the papers, advising the receiver that the testimony is retained inx
the office of the clerk appointed to take the testimony, on account of
nonpayment of fees; that the contestant had been notified but had not
paid them.

On June 29, 1889, counsel for defendant filed a motmn to dismiss the
case, because the contestant had failed to pay the fees, as required by
Rule 54 of Practice. This motion was not acted upon at the time, partly
on account of the illness of the receiver, and partly beczmse of the press
of other business.

On August 16, 1889, the testimony was received at the loeal office—
the contestant havmcr by this time paid the fees.

On September 29, 1889, the receiver dismissed the contest because of
the contestant’s laches in matter of fees—in which action the register
refused to join.

On October 26, 1889, the contestant appealed from the judgment of
the receiver, contendmg that the contest ought not to have been dis-
missed without service upon contestant of the motion to dismiss; and
that his laches had been cured by the payment of the fees before ac-
tion was taken upon said motion.

On September 2, 1890, you rendered decision holding that upon the
contestant’s fzulure to have the testimony in the local office for exami- -
nation on April 16, 1889 (the day set), he was in default; and such de-
fault being caused by his neglect to comply with Rule 54 of Practice,
and he having failed to explain his non-compliance with the rule after -
an opportunity had been afforded him to do so, it was the duty of the

'



DECISIONS RELATING TO THE PUBLIC LANDS. 93

local officers to dismiss the case on their own motion (irrespective of the

motion of defendant’s counsel.)
“ From your decision the contestant appeals to the Department, on the
.. ground, substantially, that you were in error in holding that the re-
ceiver dismissed the contest sua sponte; in holding that he had author-
ity to so dismiss it; in holding that the report of non-payment of fees
" was officially communicated to the local officers; and in holding that
contestant was not entitled to notice of the motlon to dlSmISS his con-
test.
" 1 think it was within the authority of the local officers on the day set
for considering the testimony to have held and announced; sua sponte,
that the contestant was in default, and to have dismissed the contest,
for failure to be present with the evidence in the case on said dayleav-
ing to him the burden of showing, if he could do so, sufficient reason
 why such default should be set aside. But having omitted to act until
-the motion to dismiss was filed, in my opinion, the action had in the
case thereafter must be reg arded as hamng been taken upon said mo-

tion.

Had such motion been made on the day set 101 cons1de11ng the tes-
timony, it would not have been nécessary to serve notice of the same
upon the defendant. A motion to dismiss made at a later day ought,
in my opinion, to have been served upon him, in accordance with Rule
99 of Practice. It was therefore error to dismiss the contest without
such service.

Had the motion to dismiss (properly served upon the defenda,ut) been
granted prior to the payment of the fees and the reception of the tes-
~ timony, in my opinion, such action would have been proper; but inas-
much as the fees had been paid and the testimony sent to the loeal-
officers before action was taken upon the motion, in my opinion, the -
‘laches ought to be considered as having been cured.

Your decision sustaining- the action of the receiver in dismissing the
contest is therefore réversed. You will direct the local officers to con-
- sider the testimony taken, and adjudicate the  case. :

" PRACTICE—-APPLICATION FOR REHEARING.
TUCKER ». NELSON.

. An application for a rehearing, though once denied, may be properly allowed, where,
on further showing, it is made to apppear that the decision in question was pro-
cured through fraud and deceit practiced npon the Department.

. Becretary Noble to the Commissioner of the General Land Office, Janu-
ary 22, 1892.

. Peter B. Nelson made a timber-culture éntly on J anuary 30, 1885, for
the NW % section 14, T. 3, N, R. 48 W, Valentme, Neblaska, now
Chadron, Nebraska.
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‘Wm. H. Tucker initiated a contest against it on February 8,1886. A
trial was had, and the register and receiver decided against the entry-
man, who thereupon appealed to you. After considering the case you
reversed the finding of the local land officers and dismissed the contest.
An appeal was taken to this Department by Tucker, and on October 26,
1889, your decision was reversed. Nelson applied for a rehearing, and
on March 16, 1891, after considering said apphcatlon, the Department
denied the same. (12 L. D., 233).

It was stated in said last named decision that — .

In opposition to the application, an affidavit has been filed,signed by the sheriff,

county treasurer, school superintendent, and clerk of Dawes county, a former regis-
ter of the land office, also, six farmers, who swear that they are well acquainted
with the tract in dispute, and to their personal knowledge there are from sixteen-to
twenty acres of thrifty growing timber in the section, a portion of which has been
cleared off since the initiation of the contest for the purpose of raising a crop, also
that the claimant Jones (Nelson) is a wealthy man, while the contestant, Tucker, is
a poor man. These statements are corroborated by the county Judge of Dawes
county.

In April, 1891, Nelson filed the affidavits of a number of the parties
whose names appeared as affiants in behalf of Tucler, as above, showing
that they never made any such affidavits, and alleged that contestant
and Judge Ballard, his father-in-law and attorney, had not acted in
good faith, but were attempting to defraud him out of his land ’md ‘to
impose upon the Department.

After this appllcatlon was considered it was de01ded that while these
affidavits :
alone would not be sufficient to warrant the Department iﬁ revoking said decision of
March 16, 1891, but, as it is apparent that one of the parties to said contest is frying
to impose upon the Department by fraud and pexjury . . . . it will be neces-
gary to malke further inquiry.

A special agent was directed to investigate the facts concerning the
signing of said conflicting affidavits, the character of the land, and any
other facts tendlng to show the good ffuth of the parties to thls contro-
. Versy.

On November 10 to 14, 1891, inclusive, an investigation was made by
Special Agent J. H. Wagner, and on December 7, 1891, his report was
filed showing substantially that the greater number of the affidavits
furnished by Tucker were procured by his father-in-law, Judge Ballard,
through fraudulent representations, and as a matter of fact they were
never sworn to.

The report shows a thorough investigation and, among other things,
in the opinion of the special agent, who examined the land carefully,
that it is practically- devoid of tlmber, and hence subject to timber-
culture entry; furthermore, the report corroborates the showing made
by Nelson in his application for a review of the decision of March 16,
1891 (12 L. D., 233).
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. The Judgment of the-Department on the original hearing between the
parties (9 L. D., 520), was in favor of contestant, and the judgment of,
March 16, 1891, supra, denied the motion for review. However, on a.
re-application May 9, 1891, these two judgments were suspended be-
cause of the fraud alleged, and while a new trial conld not be allowed
under the rules of practice becanse of cumulative evidence, and, tech-
nically speaking, a motion to review a review willnot be allowed; still,
under the supervisory authority of the Department in a case like this,.
where an effort has been made to deceive the Department, and where it
has been deceived by the furnishing of manufactured testimony, it is.
the duty of the Department to investigate thoroughly all the matters.
"in issue, in order to determine the rights of the parties in interest.
Accordingly, you will order a hearing between the parties to settle
the questions brought in issue by the contest of Tucker, and you will
give due notice to Tucker and Nelson of the time and place of said
hearing.. Affer this hearing has been had, the register and receiver
will consider the evidence submitted and will forward the same to you,.
together with their opinion thereon, and if either party feel aggrieved
at the finding of the local officers he may appeal therefrom. Upon.
receipt of the record you will re-adjudicate the case.

HOl\IESTEAD ENTRY—-ESTABLISHMENT OF RESIDENCE.

"SYLVESTER GEHR. /J.M 3 ;{_M"S /[%

_Section 3, act of March 2, 1889, permits, under certain circumstances, a leave of ab-
sence after settlement, but does not authorize an extensmn of tlme for the estal
lishment of residence.

Flivst Assz’stcmt Secretary Chandler to the Commissioner of the General ‘
Land Office, January 22, 1892.

Sylvestel Gehr on February 15,1890, made entry under the second
section of the fzct of March 2, 1889 (25 Stat , 854), of the NE% of the
SEZ of Sec. 14, T. 13 8., R. 16;W., Wa Keeuy land district, Kansas. -

On August 2, 1890, he filed in the local office application for an ex-
tension of time in which to establish residence on the tract, for the rea-
sons, in substance, that (at the date of such application) he was living
two hundred miles from the tract last entered; that having a drought,
his crops were in part a failure; so he was too poor to make a trip to the
tract and live there; that it required his personal supervision to talke
care of what crop he had; that three of his horses had died; that his
wife declined to go on to the tract andlive there; and for other reasons.
it would cause inconvenience and loss to him to be compelled to take up.
his residence on the tract.

The local officers, and on appeal, your office, rejected the apphcamon.
He now appeals to the Department.
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The appeal might very properly be dismissed because of containing
no specifications of error in your decision; it* simply reiterates the
inconvenience and expense that would result from being compelled: to
remove to the land, and “respectfully requests the Secretary of the In-
terior to grant the appellant an extension of time in which to make
settlement upon said homestead.”

It may be added that the applicant fails to refer to any law authoriz-
ing the local officers, or your office, or this Department, to extend the
time within which he must establish residence on the tract. Sec. 3 of
the act of March 2, 1889 (supra), authorizes the local officers (under.
such regulations as the Secretary of the Interior may prescribe) to grant
leave of absence for one year to any person who has settled upon a tract,
and finds himself ¢unable by reason of a‘total or partial destruction or
failure of crops, sickness, or other unavoidable casualty, to secure a
support for himself, herself, or those dependent upon him or her, upon
the lands settled uwpon.” As the applicant in the case at bar had not, at
the date of his a,pphcamon, settled upon the tract, he does not come
© within the provisions of said section.

Your decision is affirmed.

TIMBER CUTTING-DEPARTMENTAL REGULATIONS.
INSTRUCTIONS.

DEPARTMENT OF THE INTERTOR,
GENERAL LAND OFFICE,
Washington, D. C., Janwary 15th, 1892.

The Honorable The SECRETARY OF THE INTERIOR.

Sir: Referring to our conversation of the 12th instant in relation to
the granting of permits to cut timber from the public lands, upon appli-
cations presented in accordance with the rules and regulations pre-
seribed by circular of May 5,1891,12 L., 456, I have the honor to trans-
mit herewith for your consideration, a form of letter embodying your
verbal suggestions, which I will prepare and forward to each applicant
should the same meet your approval.

Very respectfully, .
: : Tros. H. CARTER,
Commissioner.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., January 15th, 1892.
Messrs. REED AND KEPNER,
} Helena, Montana. )

GENTLEMEN : -Referring to office letter of the 4th instant, informing you that your
application to ent timber from ecertain public land described therein had been sub-
mitted to the Hon. Secretary of the Interior for his consideration, I now have the
honor to advise you that the Hon. Secretary has decided not to grant any permits to
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ex1st for a longer peuod of tlme than for one year from date thereof; that not to ex-

ceed fifty. per cent of the melchaumble timber on the area of ]'111(1 embraced in- a’
permit shall be cut within the year; and that nopermit.shall cover a larger ares of

public lands containing timber than is absolutely required to supply the actual ne- o \
“cessities of the people in the community diring the life of the permit.

Your application covers an area of public land largely in excess of what is required
for'the purposes named and must Be modified to correspond with the instructions. of
the Hon. Secretary of the Interior as above set forth. ’

You will please advise this office at once as to whieh of the particular sectlons or
tracts of land covered by your advertisement and application you-desire to have em-
braced in a permit to eut timber, in accordance with above mentioned requirements.

.8hould no reply be received by you within sixty days from date hereof it will be
considered that you have abandoned your application and the papers mlmtmo' thereto
will be filed without action.

Very‘respectfully, Tros. H, Carrzx,
Commissioner,

January 26, 1892,

The (JOWIMISSIONER oF THE GENERAL LAND OFFICE.
Sir: I have examined the form of letter bearing date of January 13,‘

-~ 1892, prepared by you to be used in the matter of application for per-

mits to cut timber from the public lands. The restrictions and limita-
tions therein prescribed are, in my opinion, just and reasonable, and

_said form is therefore hereby approved, and is herewith 1e13urned

Very 1espectfu11y, Tomy W. NoprE
OHN W, ,

Secretary.

PRIVATE CLA.IM~SE.CTION 15, ACT OF MARCH 3, 1891.
SAN IGNACIO DEL BABACOMORI. .

The repeal of section 8, act of July 22, 1854, and ‘‘all acts amendatory, or in exten-
sion thereof or supplementary thereto,” deprives the Department of anthority
-to declare further reservations of land under said acts.

Secretary Noble to the C’ommzsswner of the General Land Oﬁce, Jcmuowy
23, 1892,

I have considered the appeal from your deecision of October 4, 1890,
in behalf of the parties asserting ownership to the private land claim
known as ¢ San Ignacio del Babacomori?” situated in Pima and Cochise

"~ eounties, Arizona Territory, and, believing the conclusion arrived at by

1

you to be correct, your judgment is hereby afirmed.

It appears that the elaimants for this grant duly presented their ap-
plication to the surveyor-genersl of Arizona to investigate and report
upon the Same in accordance with the provisions of section 8 of the
act of July 22, 1854 (10 Stat., 308), and of the appropriation act of

- July 15,1870 (16 Stat., 291, 304); that the surveyor- -general did exam-

, ine and report fa.vorably upon said grant which report was duly for-'
14561—voL 14—17

@
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quded to Congress, but has not been finally acted upon that a pre-
liminary survey of the exterior limits of said grant was made, and
approved in Jannary 16,-1880, by the surveyor-general, and that the
Jlands embraced in said survey, containing an avea of 34,722.03 acres,
_ or about eight square leagues, have been in reservation since that time.

The present appeal is from your decision, declining to increase the -
area of said reservation to the extent of 132,000 acres, or more than
thirty square leagues of land. The reasons given for this refusal are
entirely satisfactory as set forth by you, and need not be repeated
herein,

But, in addition to the reasons assigned, it is to be observed that
since the date of your decision the act of March 3,1891 (26 Stat., 854),—
“to0 establish a court of private land claims?, etc., has been passed, by
section 15 of which are repealed section 8 of the act of July 22, 1854,
supra, +and all acts amendatory or in extension thereof, or supple-
mentary thereto,” By this repeal it is considered that the officers of
the Land Departinent are without authority to declare further reserva-

- tions under said acts.

TIMBER COLTURE ENTRY—PLANTING—PROTECTION OF TREES.
DAvis v. CHAUVIN.

Sowing tree seeds broadeast onthe land is not a proper “planting” within the mean-
_ing of the timber culture act.

It is incumbent upon the entryman to malke adequate provision for the protection of
the trees planted on the claim.

A review will not be granted when the motion rests mpon the plopos1tlon that a re-
examination of the evidence before plesented may bring about a (11ﬁ"erent re-
sult.

Secretary N oble to the Commissioner of the General Land Office, J omua/ry »
23, 1892. .

This is & motion for a review of the departmental decision of July ™
16, 1891, in the above entitled case, involving the SW 1, section 14, T.
25, R. 25, and directing that the timber culture entry (No. 794) made
Jannary 21, 1884, by Emile Chauvin, jr., at Visalia, California, he can-
celed.

The motion allegeq fifteen specifications of error,

The first six specifications relate to the broad- cast sowing of the tim:
ber seeds, and are in effect that there was error in holding that such
sowing was not authorized by law.

The timber-culture act (20 Stat., 113), section 1, provides that the en-
tryman ¢ shall plant, protect, and keep in a healthy, growing condi-
tion,” the required number of acres of timber, and sowing seads broad-
cast is not a proper “planting” within the meaning of said section, and
prevents the “cultivation” required by section second of said act.
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Such has been f;he 1uhno of the Depaltment Hunter #. Orr, (5 L. D.,
-8); Severson v. White (6 L. D., 716).

“The eighth specification alleges error in holding that the land should
" be.fenced when there is a State law in force which dlspenses with .
- fences. : ,‘
“In the opinion it is held ¢ that the law'is not complied with unless

the necessary growth of timber is secured,” and recites the fact that in

1887 “these seeds came up, but were nearly all destroyed about May of
. that year by the sheep, and the rest were destroyed by the bugs. and. -
rabbits.” . ‘
It is made the duty of the entryman to “protect and keep in a
_ healthy, growing condition” the timber, as already recited. The mode
_-of protection is immaterial so long as it is effectual, If fencing is the
only mode practicable, it is no excuse for not fencing that the State law
_ does not require it. Such a law cannot repeal the law of the Umted
States, or release the entryman from its requirements. ‘
The ninth specification- alleges error “in holding that claimant was
'responSIble for the destruction of his young timbeér sprouts or trees.”
He can properly be held responsible for the part of the destruetion
‘which was wrought by sheep, because it could have been prevented
- by a suitable fence, the erection of which was a matter under his con- -
trol. His failure, therefore, to securé the necessary growth of trees -
cannot be excused, but must be attributed to negligence.
The other specifications of error aré either based upon mistaken as-
- sumptions of what was decided, or raise no new questions for consid-
eration. '
Review will not be allowed when the motion rests upon the proposition that a re-,
examination of the evidence before presented may bring about a different resuls.
Nor will such motion be granted upon the ground that the decision is not supported

by the evidence, if fair minds might reasonably differ as to the conclusion o be drawn
from the evidence, - Chas. W. McKallor (9 L. D., 580).

The motion is denied.

PRIVATE ENTRY—EQUITABLE ACTION,
HENRY MILNE.

A private cash entry, including land embraced within a prier timber culture entry,
may be equitably confirmed, in the absence of an adverse claim, where the said
timber culture entry has been canceled, and good faith is apparent.

Fwst Assistant Secretary Chandler to the Commissioner of the Geneml'
Land Office, J anuary 23, 1892.

On October 17, 1885, James R. Cunmngham made- a timber-culture
entry No. 448, for SE. 1 of SW. %, 8. 1 of SE. } and NE, £ of SE, % of
section 14, T. 10 8., R. 24 H., Roswell, New Mexico.
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It appears however that no 16001d of this ently was madein the

. office of the register and receiver.

~ On August 20, 1870, before the above entry was ma.de, the land in

questlon was offeled at public sale in accordance with an executive -

proclamation.

.+ On December 18, 1885, two months &f’oer the entry of Cunningham,
Henry Milne made cash entry for the E.  of NW. 1, E: 4 of SW. % and

the B.4 of section 14, T. 10 8., R. 24 K., which entry included the tract

théretofore entered by Cunningham. Therecord shows that the timber-

culture entryman made no improvement on the tract whatever, and in

- fact never went into possession thereof, nor planted any trees, and his

entry was relinquished on February 23, 1889,

On June 24, 1890, you held that that part of the cash entry of Milne
conflicting Wlbh the prior entry of Cunningham is ¢illegal and cannot
be confitmed by this office, unless he makes an affidavit stating that he
~was ignorant of the true status of this land at the date of his entry.”

Milne has appealed from your judgment to this Department, and has

filed his own affidavit and a certificate of the register and receiver ot
the-land office; his affidavit showing that he purchased in good faith,
. and that the records of the local land office did not disclose the fact
that a prior enfry had been allowed for any part of the land included
in his cash entry, and the statement of the register and receiver corrob-
orating his affidavit as to what the records of their office show.

The cancellation of the entry of Cunningham removes all adverse
claims to the land, and leaves the settlement of the matter between the
government and Milne. '

It is quite evident that the entry of Cunningham seglegated the tract
covered by it from the public domain, so long as it remained uncanceled.
However, since the timber-culture entry has been canceled, and as no
adverse claims exist, the case may properly be referred to the board of
equitable adjudication for confirmation.

Rule 19, of the rules for the government of this board, provides that—

. #¢All entries made upon land appropriated by entry or selection but
~ which entry or selection was subsequently canceled for illegality,” may
be referred, ete.. ) ' !

In the absence of an adverse claim the entry of Milne, though partly
" included within the prior timber-culture entry of Cunningham, may be
submitted to said board, inasmuch as the timber-culture entry is shown
.to'have been canceled upon. the abandonment and relinquishment of o
the entryman, and the good faith of Milne is shown. Frank V. Hol-
ston (7 L. D., 218); Delbridge v. Florida Railway and Navigation Com-
pany (8 L. D., 410); Edward Riley (9 L.D., 232); St. Paul, Minneapolis
and Mamtoba Ry. Co. ». Listoe (9 L. D., 534).

Your decision is modified accordingly.
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REPAYMENT—TR.ANSFEREE—ACT oF JTTNE 16, 1880. .
- ADoLPH EMERT.

‘The'only person qualiﬁed to apply for repayment under section 2, act of June 16,

. 1880, is -the one in whom the title to the land is vested at the date of the can- -

cellation of the entry, or the heirs of such party.

Secretary Noble to Eﬁ“st Comptroller Matthews, January 25, 1892,

I am in receipt of youri]ettei of J anuarjr 2, 1892, calling my atten-

tion to the application of Adolph Emert final grantee of Jane Hamil-
- ton, for the repayment of the fees and commissions ($14) paid by said

‘Hamilton on her homestead entry, together with the purchase money . -

(200) paid on the said eomnmuted homestead cash entry, at Huron, South
-Dakota.

These entries were canceled . July 17, 1885, for insufficiency of resi-
- dence and improvement. Two years thereafter on July 26,1887, Ham-
ilton transferred her interest in the land by quit claim deed to Hans
Griebling for $200, subject to a mortgage of $225, given by Hamilton

. soon after making her cash entry. On August 25, 1888, Gmebhng-

transferred his interest by warranty deed to Basil J . Templeton, con-
sideration $100, and on September 8, 1891, Templeton transferred his
- interest to the applicant Emert by quit claim deed, consideration $200.

'In the meantime, viz., on July 22, 1890, one Robert M. Snyder made
cash entry and payment, $200, for the land. You call attention to the

fact that Hamilton transferred her interest in the land after the date of -

cancellation of her entry, and say,

Could Jane Hamilton sell, assign or transfer any mterest in, or tltle to, this land

~after her entry was canceled by the United States? -Is not such a sale or assignment v

of a claim prohibited by section 3477, Revised Statutes, U, 8.2 Does not secfion 2
of the act of June 16, 1880 (21 Stat., 287), mean that répayment shall he made to the

_qlntrymau, his heirs or legal assigns, who have the legal title to and possession of,

the land at the time the original entry is canceled.
Section two of the act of June 16, 1880, prov1des,

- In all cases where homestead or timber culture or desert land entries or other en-

) 'brles of publiec lands have heretofore or shall hereafter be canceled for conflict, or '

where, from any cause, the entry has been’ erroneously allowed and cannot be con-
firmed, the Secretary of the Incerior shall cause to be repaid to the person whomade
such entry, or to his heirs or assigns, the fees and eommissions, amount of purchase
money and excees paid upon the same.

-1 think it was clearly the intention of Con gress that money paid on

entriés of public lands should be returned in the absence of fraud,
where said entries were erroneously allowed and ean not be confirmed,
“and the entry in question appears to be of that class. The government
has resold the land and received the purchase price provided by law,
and it can not be presnmed that it desires to retain double that amount.

The important question to be determined is, who is entitled fo receive

fhe money returned by the government?
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It is clear that after the cancellation of the entry, the entryman has
no right to the Iand that he ean sell or dispose of. It is equally clear
that on the cancellation of an entry under the conditions prescribed in -
the statute, a claim against the government for the repayment of the
purchase money and fees and commissions is created, and the statute
declares that said payment shall be made to the entryman or his heirs '
or assigns but it is clear that the statute contemplated as assigns only
those who became such while the entryman had an interest in theland,
or in other words assigns prior to the date of the cancellation of the
entry. In the case under consideration thére had been no sale of the
Iand prior to,the date of cancellation and the title at that date was in
Hamilton, and as a consequence she was and is the holder of the claim
. against the government for the repayment of the purchase money.
Under the provisions of section 3477, Revised Statutes, this claim in its’
present condition, could not be transferred.

In the case now before me, I am satisfied, upon further consideration,
that repayment should not be made to the present applicant, but that
the only party qualified under the statute to make the application is the
one in whom the title was vested at the date of the cancellation of the
entry, or her heirs. '

I would request that you return the case to this Department in order
that proper disposition of the same may be made.

RIGHT OF WAY--STATION GROUNDS.
Busk TUNNEL RAILWAY Co.

A plat of station grounds will not be approyved where said grounds are so located as
t0 exelude access to public lands not included therein.

Secretary Noble to the (]omm@sswnm of the General Land O_ﬁice, January
28, 1892.

I have at hand the letter of the 19th instant from the Acting Com-
missioner of the General Land Office, submitting, and recommending
the approval of, a plat filed by the Busk Tunnel Railway Company un-
der the provisions of the right of way act of March 3, 1875, showing =
tract of twenty acres of land in Colorado selected for station purposes.

The line of the road of this company, where the tract in question is
located, runs in close proximity to that of the Colorado Midland Rail-
way Company. It also runs to and along the shore of Lake Ivanhoe,
The selection is so made that in connection with the lake shore, the
right; of way of the Colorado Midland Railway Company and its own
. right of way the company inclose several tracts of publicland. Access
to these tracts can. be gained only by crossing right of way already
granted or by water communication. '

The approval of this plat would, therefore, practically secure to the
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company the use of lands additional -to the proposed station grounds
without authority of law and by the quasi countenance of the Depart-
ment, It would virtually place an obstruction in the way of the ae-
quisition of these tracts of public lands, by those so-inclined, neither. .
contemplated nor permissible under the right of way act nor undel the ,
general land laws.

I do not deem. it proper to contribute to such resul‘ns and return the
. plat herewith unapproved.’
. My present action is in harmony with that taken on the plat filed by
the Continental Railway and Telegraph Company and returned to you
without approval with letter of July 31, 1891, 13 L. D. 111.

RAILROAD GRANT-—RELINQUISHMENT—ACT OF JUNE 15, 1‘880.
FLORIDA CENTRAL AND PENINSULAR R. R. Co. v». CARTER.

The relinquishment of June 25, 1881, filed by the grantee under the act of May 17,
1856, was for the benefit of bona fide settlers, and an entryman who in fact never

effected a settlement is not entitled to mvoke the protection of said relmqu]sh- S

ment,

The right of purchase under section 2, act of June 15, 1880, extends only to entries
of land “properly subject to such entry,” and does notinclude an entry of land
previously withdrawn in aid of a railroad grant.

Secretdry Noble to-the Commissioner of the General Land Office, January
' ‘ 27, 1892.

I have considered the appeal by the Florida Central and Peninsular
‘Railroad Company from your decision of April 28, 1890, rejecting its
claim to lots 11 and 12, Seec. 7, T. 12 8,, R. 23 E., Gameswlle Jland dis-
trict, Florida.

The facts in the plesent case are as follows:

On October 23, 1876, Stephen D. Carter made homestead entry No.
4225, for the above described tract, which entry was canceled Novem- -
ber 21, 1885, for failure to make proof within the time limited by law.

. On December 4, 1885, he was permitted, however, to purchase the
_land under the second section of the act of June 15,1880 (21 Stat., 237),
and cash certificate No. 10,831 was issued upon such purchase.

Your decision appealed ﬁom holds as follows:

Said company’s relinquishment “in favor of all actual bona ﬁde settlers who
made improvements prior to the 16th day of March, 1881,” protects the homestead .
entry of Mr. Carter, inasmnch as it appears to have been properly allowed and was
of record and prima facie valid ab the date of such relinquishment,

This tract is within the primary limits of the grant to the State of
TFlorida under the act of May 17, 1856 (11 Stat., 15), to aid in the con-
struction of a railroad ¢ from Amelia, Island, on the Atlantic, to the
waters of Tampa Bay, with a branch to Cedar Key, on the-Gulf of
- Mexico,” under which the appellant lays claim to this land. -
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On December 14, 1860, a map showing the location-of this road was
filed in your oftice, which map was returned for the purpose of procur-
ing and attaching thereto the certificate of the governor of Florida, as
evidence that it was filed by aunthority of the State.

* This map was never re-filed, but a duplicate map was approved by

Mr. Secretary Schurz, by his decision of January 28, 1881, and the
order of withdrawal, directed in the same decision, was made March
' 16, 1881, and received at the local office the 26th of that month.

The question as to the effect of the filing of the map of 1860 was
considered by Mr. Secretary Teller (2 L. D., 561), where it was held.
that said map “was valid and sufficient to fix and locate definitely the

~ line-of the road, and to bring home to the Interior Department notice
of such location,” and “that a legislative withdrawal followed the filing
of that map. Van Wyck ». Knevals, 106 U. 8., 360.”

It will therefore be seen that this tract was withdrawn from entry
on December 14, 1860, and as the grant was never forfeited, it could
.ot thereafter be enteled without pellIllelOll or license from the com-
pany.

It is unnecessary to here recite all the facts and circumstances lead-
ing to the execution of certain general relinguishments, in favor of
actual settlers, by the railroad companies claiming this grant through
the State; suffice it to say that two such relinquishments have been
filed. The first, dated April 1, 1876, was of such lands “as may be
found by the general land department at Washington to be occupied
by actual settlers who may be entitled to equitable relief up to Decem-
ber 13, 1875.” The second, dated June 25, 1881, is as follows:

In due consideration of all the circumstances, the company has decided to extend
- the relinquishment or waiver heretofore made to actual bona fide settlers who made
improvements prior to the 16th day of March, 1881, upon which day your instrue-
tions were issued to the local land office. The Departme?nt can accordingly apply
this waiver or relinquishment in its action upon the cases of all such actual settiers
who shall have entitled themselves to patents.

From the above it is apparent that Carter was not included in. the
first relinquishment; hence, at the date of his entry, October 23, 1876,
there was no authority for the allowance of the same, and the mere fact
that, at this time, the rights of the company under its location of 1860
were disregarded, does not affect the position above stated.

The second section of the act of June 15, 1880 (supra), provides:

That persons who have heretofore under any of the homestead laws entered lands
" properly subject to such entry ... .. may entitle themselves to said lands by
paying the government price therefor.
~ The condition upon which this prwllege is owen is, that the lands at
the date of the entry were ¢ properly subject to such entry.”

This was not the condition here, and I am therefore of the opinion
that the allowance of the pmchase under said act was error, and that
the same should be canceled. \

‘As to the effect of the 1ehnqu1shment executed by the company in
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1881 upon 1ts claim to thls land, I am of the opinien that had Carter
been a bona fide settler, the same would have been effective in his favor;
out, from his own statement, he did not live upon the land, merely hav-
ing it cultivated for one year, and with the cancellation of his entry -
any claim, as against the grant, was at an end. In other Words, the
rehnqulshment of 1881 did not include Carter’s entry.

This is not in conflict with the holding in the case of the Northern -

Pacific Railroad Company ». Munsell (9 L. D., 237), wherein it was held
that a relinquishment under the act of June 22, 1874 (18 Stat., 194),
relieves the land included therein from all claim on the part of the rail-
road company.

In that'case but one tract was described, and by such descrlptlon the .
relinquishment became absolite, as it was made by the company with
a knowledge of the status of the land therein described. ‘

Here the relinquishment, or waiver, is general, and the character of
the claims included is clearly described. It must therefore first be
shown that the condition exists, before 1t can be held that the relin-
qulshment applies.

The statement by Carter, befOIe referred to, relative to hls settle-
ment upon this tract was made in response to a call from your office
" for a corroborated affidavit by Carter showing date of settlement, dura-

tion of residence, nature and extent of improvements and cultivation, :

~ and entire connection with the land. "As against Carter, I am of the
opinion that he would be bound thereby, but it is not my intention to

‘make such an award of this land, as will preclude any other person,
claiming an interest therein, from showing by competent evidence that
Carter’s claim was such as would be protected by the.relinquishment

" of the company.

“Your decision is accordingly reversed.

 MINING CLAIM—NOTICE—RIGHT OF WAY ACT.
EveENE McCARTHY.

The published notice of application is sufficiently definite, in the matter of showing
the connection of a mining claim with the public survey, where it identifies -
said claim by connecting the same with a corner of a patented townsite, which
is also the corner of a patented placer elaim, both of which are connected with
a, United States mineral monument. ‘

A mmmg claim in conflict with a prior grant to a railroad compaﬂw for station pur-
.poses may pass to patent SubJect however, to the nght of occupancy by the
company as to the part in conflict.

Secretary Noble to the Commissioner of the General Land Office, Januwry
27, 1892. ' '

On October 27, 1885, Eugene MecCarthy and Knut. Benson Iocated
. the Kendall Mountam Placer Claim on unsurveyed land in Animas
mining district, San- Juan county, Colorado contammg 27,96 acres,
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which was recorded November 2, 1885, in book D 1. page 575 of the
records of said county. On Febluzuy 13, 1886, said Benson conveyed
" his interest in said claim to said McCalthy

On March 30, 1886, said McCarthy made application at the Dur ango
Jand office for a patent for said claim.

The register ordered the following notice of said application to be
published in a weekly newspaper for ten consecutive weeks, beginning
April 3,1886, and ending June 5, 1886, which was so. pubhshed in the
“ Sllverton Democrat”—

Mining applicaﬁon, No. 687.

UXNITED STATES LAXD OFFICE, = |
Durango, Colo., March 30, 1886.

Notice is hereby given that Eungene McCarthy, whose post- ofﬁce address is Silver-
ton, San Juan county, Colorado, has this day filed his application for a patent for
the Kendall Mountain Placer claim, situated in Animas mining district, San Juan
county, Colorado, and known and designated by the field notes and official plat on
file in this office as Lot No. 2468 on the unsurveyed domfun, and being more particu-
larly described as follows, to wit:

Beginning at Cor. No. 1a post marked 1x2468, whence Kendall mountain bears § -
340 12/ E, Bear mountain bears S 73° 40’ W, Red peak bears N 33° 40’ W., cor, No. 11
townsite of Silverton, which is also cor. No. 6, survey No. 601 Clemmeons, et al.
placer bears 8 39°¢ 5/ W. 352 ft. Thenee—Var. 14° 35’ E.—S 39° 5 W. 1100 feet to
cor. No. 2, a post marked 2x2468, Thence 8 58° 20/ E. 1010 ft. to cor. No. 3, a

_ post marked 3x2468.. Thence N 34° 6 B, 1460 £t. to cor, No. 4, 2 post marked 4x2468.
Thence N 79° 55’ W, 1000 it. to place of beginning.

Area—containing 27.96 acres.

Said Kendall Mountain Placer claim is recorded in Book D.1 page 375 of the rec-
ords of San Juan county, Colorado.

* Adjoining claims, Silverton townsite and survey No. 601 Clemmons ¢t «l. placer,
Charles C. Clemmons, ¢t al., claimants.

D. L. SHEETS, Regisier.

First publication, April 3, 1886.

Last pubhcatxon, June 5, 1886.

No adverse claim ‘was filed and said placer claim was entered July
14, 1886 (mineral entry No. 513), and final receipt and certificate were
issued to said McCarthy. for said claim, designated as lot No. 2468. :

On July 23, 1886, the Denver and Rio Grande Railroad Company -
filed a protest against the issuance of a patent to said applicant for so
much of said placer claim “bounded and described in United States
survey No. 2468 as is included within the following limits, to wit?” :

Beginning at corner No. 2 of the Kendall Mountain Placer (U. S. Survey No. 2468)
near Silverton; thence S 58° 20’ E.along the southerly side of said placer a distance
of 165 feet, more or less, to an intersection with the easterly line of the Denver and
Rio Grande Railroad depot grounds; thence northeasterly along said line of depot
grounds a distance of 715 feet, more or less, to an oak post at the northeast corner
of said depot grounds; thence northwesterly 164.59 feet to the northeast corner of
Silverton townsite, said corner being on the line between corners No. 1 and No. 2
of aforesaid Kendall Mountain Placer, and 352 feet southwesterly from corner No. 1
thereof; thence S 89° 05’ W. along said line between corners No. 1 and No. 2 a dis-
tance of 748 feeb, more or less, to the place of beginning; containing 2.72 acres, more
or less. ' ‘ :
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: Samd protest is based upon the ground that Sald company istheowner
“and possessor of said 2.72 acres, as part of twenty acres claimed by
said company for station and depot purposes, under the act of bongress
of June 8, 1872 (17 Stat., 339), granting to said eompany a *right of
way over the public domam,” together with such public lands adjacent
thereto as might be needed for station purposes, “not exeeedmg twenty
acres at any one station.”
The papers were transmitted to your office.
By your letter of December 27, 1888, to the loeal oﬂicerﬁ, you hold
that as the plat and field notes of the survey of said placer claim de-
scribe the claim as being connected with the United States Silverton
_ locating monument, by a line from a eorner of said claim, which is
“omitted from said published notice, the latter is insufficient to put
parties on their guard who might desire to file adverse claims, and yow
direeted a republication and posting of an amended notice.  You also

’

a held that “as said placer claim was not located until October 27, 1885,

more than two years after the copy of the station plat was reeelved at
your office, the land was clearly subject to the right of occupation for
- .gtation purposes.” ~You also divected that claimant be notified of his
right -of appeal. ‘
‘An appeal was filed in the local office April 22,1890, by C. M. Fr aner,.
as attorney for the claimant.
The specifications. of error allege that said decision is emoneous, _
among other reasons, bécause, : ’
1st—That said Kendall Mountam Placer claim is tied to corner No. 11, tow nsxte of
Silverton, and
2nd—T# is tied to corner No. 6 of the Clemmons ét al. placer claim; both of which
are patented and tied to the U. 8. government monument, for this reason, the elaim;
is gonnected with certain corners of the townsite of Silverton, Colo., and the Clem-

. mons ef.al.” placer, which corners are themselves connected by course and distance

to U. 8. mineral monument.

By your letter of May 5, 1890, you declined to entertain said appeal,
and held said entry for cancellation. An appeal from this decision was
duly taken and the case is now brought- before me, and all questions
- -arising .upon the whole vecord can now be determined upon their merits.

The principal question in the case is whether or not the published
notice sufficiently described the placer claim to comply with the law
and regulations. Section 2325, Revised Statutes of the United States, -
requires the claimant of a mining claim to file with the register a cer-
tificate of the surveyor-gemeral ¢“that the plat is correct, with such.
further deseription by such reference to natural objects, or perma-
nent monuments, as shall identify the claim, and furnish an accurate
description to be incorporated in the patent,” and the register is di-
" rected to “publish a notice that such application has been made.”

» The object of publishing a notice is to afford all parties claiming ad-
© versely an opportanity to present their claims, and therefore the notice
shonld sufficiently ¢ identify ” the claim for that purpose.
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With this end in view the le;,ulatlons of the Depan tment (M]nlno ,
‘Circular 1889, page 22, Sec. 43) require the surveyor-general to ’
describe the locus of the claim with reference to the lines of public surveys by a line
-¢onnecting a corner of the claim with the nearest public corner of the United State®
surveys, unless such claim be on unsurveyed lands at a remote distance from such
public corner, in which latter case the reference by course and distance to perma-
nent objects in the neighborhood will be a sufficient designation by which to fix
the locus until the public surveys shall have been closed upon its boundaries.

In this case the claim was connected to a corner of a townsite, which
was also a corner of a placer claim, both of which were patented and
connected with a United States mineral monument. Was such a con-
nection sufficient to “identify ” the claim?
 In Alta Mill Site (8§ L. D., 195), it was held that the survey of the

mill site need not be connected with a mineral monument, or corner of =~

the public surveys, if connection be shown with the lode claimed in
conjunction therewith. -Such secondary connection of the mill-site
through the survey of the mining claim was held sufficient in law, -

It appears by the report of the deputy surveyor-general on file in the
papers of this case, that ¢The natural center of trade is the town of
Silverton, a place of fifteen hundred inhabitants, which adjoins this
claim on the west.”

In case of the Emperor Wilhelm Lode (5 L. D. , 685), the survey of
the claim was connected with a corner of the Grem ge M. Tibbets lode,
and boundéd by the Wyoming lode southwesterly, and it was said—¢“It’

does not appear that the Wyoming lode ever went to entry, and the
George M. Tibbets lode was not patented until March 6, 1884,” or after
‘the notice which was given December 26, 1882. Here the implication
is that if the Tibbets lode had been patented when the notice was given
it would have been sufficient.

Surveys of townsites and mining claims are made under public
authority by virtue of acts of Congress, and are therefore official sur-
veys of the United States, and certainly when they are patented, such
_surveys are an official part of the patents and may then be said to be
publie surveys of the United States, within the contemplation of the-
law requiring the survey of mining claims to be connected with such
“ public surveys.”

A survey of a mining claun is “incorporated ” in the patent by law.
It is then finally and permanently fixed and determined beyond possi-
bility of alteration. The patent is a quit-claim deed from the United

States, and is recorded upon its public records, and is notice to the

world of all it contains. The same is true of a patent of a townsite. -
In this case the protestant recognizes the survey of this placer claim,
as a legal survey, and bases the survey of said 2.72 acres upon it, and
there is no pretense that any one was misled by the notice, or preju-
diced by the omission of the notice to refer to the Silverton monument.
The notice refers to Kendall mountain and Bear mountain, which are
natural monuments, and states that the claim adjoins the Silverton
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towns1te and the Olemmons placer, and connects the survey to a corner .
of both which would naturally be a well- known corner in that neighbor-
" “"hood, The omission, if there was one, was technical rather than mate- -
‘rial, and-was that of the register, for which the claimant is not respon-
s1b1e, and as his good faith is apparent, and he has complied with the
law, be should not be put to the expense and delay of a new pubhcamon
- and posting of an amended notice.
-~ The grant to the railroad company referred to in the protest was a
: glant it presenti, subject to the limitations mentioned in said act. The
_ supleme court held in Railroad Company v. Baldwin (103 U. S., 426;
. 430), in relation to a sumlar grant, as follows:
. We are of opinion, therefore, that all pelsons acquiring any portion of the public

" blands, after the passage of the act in question, took the same subj ect to the right of
- oway eonfened. by it for the proposed road. '

B The question arises what is the.extent: of the right of way gmnted in-
» ' » thls ¢ase? It is alleged in the protest that the railroad company “is
" thélegal owner ” of the 2.72 acres in dispute. But there is no founda-
" “tion for this contention. On the contrary, the mineral claimant ¢ i§ the
legal owner” of the fee of the land, subject only to the easement in:
“favor of the company for the paltlc,ulzu use and occupation specified i in.
the grant. The language of the act 1s,
That the right of way over the pubhc domam, one hundred feet in width on eaeh

- side of the tract, together with such public lands adjacent thereto as may be needed
- for depots, shops, and other buildings for railroad purposes, and for yard room and

side tracks; not exceeding twenty acres at any ome station . . . . be, and the
' same are hereby, granted amd confirmed unto the Denver and Rio Grande Railway
Company. :

It is evident that thm is a grant of a right of way to said Oompany
" over so. much of the twenty acres ¢ as may be needed ” for the purposes.
specified.. The company, under these limitations in its grant, is not au-

thorized to use the twenty acres for any other business or purpose than -

.~ as above specified; and fthis use i to be measured by its “need.” If
‘the land in dispute is not “ needed ” by the Company for the specified
- purposes, then the mineral claimant can mine the soil and take there-
“from the minerals which beleng to him, without infringing upon the -
graut to the company. . If the company does not actually use the land
in dispute for station purposes, then it will be presumed not to ¢ need”
. 1t and so.long as this non-user continues.the mineral claimant can use .
o 1t for any purpose he pleases, provided he does not thereby interfere
“with any present or prospective use that may be needed by the com- '
pany. If the comipany should at any time abandon the occupancy of
the land, or should its right of way be lost or destroyed, the title of the
-mineral claimant thereto would become free and unrestricted.
. 'In the Kansas Central Railway Company v. Allen (22 Kansas, 285,
293), it is said that the proprietor of the soil, over which the 131110&(1 «
company has an easement, ¢ retams the: fee of theland, and his right to-



,110 L DECIbIONS RELATING TO THE PUBLIC LANDS

the land for every pmpose not incompatible with the rights of the rail-
road company. Upon the discontinuance or abandonment of the right
of way, the entire and exclusive property and right of enjoyment revest
in the proprietor of the soil.” Upon page 295 it is further said,—
It is our opinion that it is a question of fact, not of law, whethér the necessities
" of the railroad demand exclusive occupancy for its purposes, and what use of the
property by the owner is a detriment to, or inteference with, the rights of the Toad.
And this question of fact, if it should ever arise, would have to be de-
termined by the courts. '
The protest alleges that
~at. the time the said land was located upon and selected by said Denver and Rio

Grande Railway Company, and approved and set apart by the United States for
said company by the Honorable Secretary of the Interlor, the same was not known

to be valuable for minerals.

- This allegation is substantially found to be true m your lefter of
‘December 27, 1888 in which you say,

As said placer claim was not located until October 27, 188.5 more than two yeats
after the copy of the station plat was received at your office, the land was clearly
subject to the nght of occupation for station purposes.

‘It is said, in Railway Company ». Alling (99 U. 8. 463, 475),

The intention of Congress was to grant to the company a beneficial easement
in the particular way over which the designated routes lay, capable, however, of en-
Joyment only when the way granted was actually located, and in good faith appro-
priated for purposes contemplated by the charter of the company, and the act of
Congress. When such location ‘and appropriation were made, the title, which was
previously imperfect, acquired precision, and by relation took effect as of the date
of the grant.

. The mineral claimant must therefore take the land in dlspute (2.72
acres) subject to the right of occupation by said company for station
purposes, It was held in Dakota Central Railroad Company ». Downey
(8 L. D., 113,.120), that any patent granted “ which should include a
portion of this grant to the railroad company, must therefore be subject
to that grant, because the grant is already perfect and complete.”

Patent may issue to said McCarthy therefore. for said placer claim,
but subject, as to that part in conflict, to the right of occupation by
said company for station purposes.

" Your judgment is modified accordingly.

CN
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RAILROAD GRANT—fNDEMﬁITY-SELECTION; FINAL PROOF.
SOUTHERN PAGIFIC R. R. Go ¥.- STILLMAN, ~

A timber culture entry of land withdrawn for indemnity purposes is no bar fo the

company’s right of selection 1f exercised before the revocation of the Wlthdrawal
becomes effective.

An entry should'not be allowed of land while a case involving the right thereto is
" pending on appeal.

Special notice of intention to submit final proof should be given a railroad company

) where the land is embraced within a pending indemnity selection.

An enfry, though irregularly allowed, should not he canceled without giving the
~entryman an opportumty to be heard in its defense.

Secretary Noble to the Commissioner of the General Land Oﬁ‘ice, Jcmuary
28, 1894.

I have considered the case of the Southern Pacific Railroad Company
v. Edith A. Stillman on appeal by the former from your decision of
“April 22, 1890 rejecting its application to select as indemnity the SW
i of Sec. 5, T.17 8, R. 16 E.,, M. D, M. Vlsaha, Oahforma, land dis-
tuct

This tract is within the indemnity limits of the grant of July 27,1866
(14 Stat., 242) to the Southern Pacific Railroad Company, and is Wlthm
the. hmlts -of the withdrawal of March 19, 1867. '

On March 24, 1887 while said order of withdrawal was still in force,
one George Herrln g was allowed to make timber culture entry for said
tract of land. - The order of withdrawal was revoked by order of Aungust
15,1887 (6 L. D., 92) it being said: .

The order of revocation herein directed shall take effect as soon as issued, but fil-

- ings and entries of the lands embraced therein shall not be received until after giv-

ing notice of the same by public advertisement for a period of thirty days, it being

the intention of this order that, as against actual settlement hereafter made, the or-

ders of the Department withdrawing said lands shall po. longer be an obstacle.

Rights heretofore attaching hoth of the company and of settlers, will be decided ac-
cording to the facts in each case. ;

Notice was given under this order fixing November 16, 1887 as the
day on which filings and entries might be made for ]ands Wlthln the
limits of such withdrawal.

- In the meantime, on October 4, the railroad company had’ presented
© its application to make selection of the tract here in question as indem-
nity.- This application was rejected by the local officers, on the ground
that the existence of Herring’s entry prevented such selection, from
which action the company appealed. While this appeal was pending -
undetermined in your office, Herring’s entry was, on- March 2, 1888,
canceled, but whether on voluntary relinquishment or for other reason . -
is not shown by the papers now before me, and on the same day Edith
A. Stillman was allowed to make homestead entry for theland. After-
: Wards, and while the case was still pending in your oﬁiee, she was al-
- lowed to submit final commutation proof without giving special notice
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to the railroad company, and said proof was accepted and final certifi-
cate issued thereon under date of November 9, 1888, On April 23,
1889, the railroad company filed formal protest agamst the allowance
of Stﬂlman’b eommutfmtlon entry. :
In yotr office it was held that Herring’s entrv by the order of 1 Tevo-
cation, was relieved from conflict with the railroad claim, and being of -
record at the date of the company’s application to select, sexved to
defeat it. '
It is clear that Herring’s entry was improperly allowed, and that it
could not serve to defeat an indemnity selection made by the company
prior to the time the order of revocation became effective. While said
order became effective for the protection of actual settlers as of the
_ date it was issued, it did not become effective as to the allowance of
filings and entries until the expiration of the prescribed period of notice.
The language of the order above quoted clearly shows this. That order
did not, in any way, abridge the right of the company to make selec-
~ tions, but it simply removed the bar that had prevailed against others
acquiring rights to said lands. The railroad company had a right to
make indemnity selections at the time this one was presented, but the
allowance of entries or filings was prohibited at that date. No right
"depending alone upon an entry could be acqulred during the time the
reception of such an entry was prohibited. Herring asserted no right
as an actual settler,buthis rights depended entirely upon his entry. He
acquired no right as against the eompany’s right of selection at the .
time he made his entry, and as from that date up until after the com-
pany’s selection there never was a time when such an entry could prop-
erly have been received, it necessarily follows that he did not acquire
any rights to said tract of land as against the said company. The in-
" demnity selection should have been approved unless there was some-
- thing other than Herring’s entry to prévent such action. Stillman’s
original entry and also her commuted entry were improperly allowed
while a case involving the right to said land was pending in your office,
and her final proof was submitted without proper notice to the adverse
claimant. Inasmuch, however, as said entry was allowed and entered
on the record, it should not be canceled without an opportunity being
afforded the entryman to be heard in its defence. In this connection,
it may be said that the record before me does not show that any action
was ever taken on the company’s protest against this entry. 4
For the reasons herein given, your decision rejecting the company’s
indemnity selection is reversed, and the case is returned to your office
with instructions to give Smllman notice that she will be allowed thirty -
days from the receipt thereof within which to show cause why her entry
should not be canceled, or why the railroad company’s selection should
- not be approved. You will thereafter take such steps in the matter as

circumstances may require.
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COAL LA'ND,—GHARACTER OF PROOF.

" RUCKER ET AL. 2. KNISLEY. .

In determining the character of land alleged to be chiefly valuable for coal, the ex- ‘

tent of the deposit may be shown by the testimony of geological experts, and -

practical miners, taken in conueetlon with the-actual production of coal

Secretary Noble to the Oommissioner of the General Land Office, January
28, 1892,

On March 30, 1889, Atterson W. Rucker filed coal declamtory state-
"ment (No. 1911) for the 54 of NW £ and S § of NE £ of section 17, T.
27 8., R. 67 W.; alleging possession February 20, 1889, at Pueblo, Colo- .
rado. ‘ s
On April10,1889, Jefferson Knisley made homestead entry (No.5858),
for the S 4 of NE 1 and the N % of SE 1 of same section..

On April 19, 1889 Clifton Marshall tendered coal declaratory state-
ment for the N 4 of SW 1, and N 3 of SE 1 of said section, but the same
was rejected for conflict with Knisley’s enmy

On August 29,1889, Knisley applied to make commuta.tlon proof, and
October 28, 1889 was set for taking said proof. ‘

On Oetober 4, 1889 Milo H. Slater, as agent for said Ruckel and
Marshall and othel coal claimants, for certain described lands in that
vieinity, including that in dispute, filed affidavit of protest against the
allowance of said proof, alleging that said lands “ are chiefly valuable
for coal,” and that ecertain parties were ¢ fraudulently seeking to obtain
a title to the greater portion of said described lands under the home-
stead laws,” and applying ¢ for a hearing to determine the character of

said lands.” A hearing was ordered for October 22, 1889, to determine
--the eharacter of said lands, when the parties appeared and the evidence
was begun. A large amount of testimony was taken showing the char-
acter of the land. in dispute, and of other lands adjoining, under an
agreement of counsel that eight other cases were to be decided by the
result in this case, so far as the character of the land is concerned.

. Knisley made final proof October 28, 1889, but did not appear as a wit- -~

‘ness on the trial as to the character of the Iand ;
The nine coal elaimants filed or offéred to file on nine sepal atequarter
sections, but lying in one contiguous fract in sections 17, 18, 19 and 20,
in said township, and containing 1440 acres in the aggr egcmte
"Under these circumstances testimony was introduced and allowed as
" 'to the general character of the whole tract, as well as of that paltlcu«‘
larly in dispute. ' -
It was shown that a coal ravine (“¢ Arroyo Carbon ”) runs through the:
‘north-west corner of section seventeen, the middle of section eighteen,
and the westerly portion of section nineteen, and that there are out-
croppings of coal through these sections along the course of said ravine, -
-showing veins of coal from four to six feet in thickness. That there is

- 14561—vor 14——S8
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another ravine through section twénty, in the southerly portion of said
tract, and in section sixteen on the west, in which' shafts have been.
sunk, apparently striking the same veins of coal at a depth of some
seventy feet. That said section sixteen is owned by the Pinon Fuel
Company, in ¢onnection with other coal lands adjoining, where coal
. ‘mining operations are carried on. That a shaft was sunk in the center
of section twenty, and coal was struck at a depth of sixty-five feet, and
another shaft was sunk on the line between sections seventeen and
eighteen, which struck a vein of good coal six feet in thickness. That
a drill hole was bored on the south line of Knisley’s claim, and struck a
vein of coal at a depth of fifty feet, and penetrated, into it three and
one-half feet without going through it. '

Prof. Arthur Lakes, Professor of Geology in the State School of
. Mines, after an examination of the tract, testified that the land in dis-

pute was ¢ certainly and absolutely ” eoal land, and that the entire vein
¢ certainly ” underlies the whole one hundred and sixty acres.

On the other hand the land lies on the divide between the Huerfano
and Cucharas rivers, and is the highest point in the township but one;
is dry and arid, and, owing to its altitude, is difficult to irrigate; that
it can only be utilized for grazing, and will bear no crops without irri-
gation; that it affords no water for even domestic purposes, and is of
very slight value for agricultural purposes and even for grazing.

Testimony was also introduced of admissions of several of the home-
stead contestees, that they were hired at $50 per month to enter these
lands as homesteads, malke commutation proof at the end of six months, .
and when title was thus acquired to the lands, to transfer them to
. Harry A, Gross and H. De Witt Brown, to be afterwards utilized as

coal lands; and that the defendant Knisley was one of those hired in’

this manner. :
On March 18, 1890, the local officers rendeled thelr JO]llt opinion that
said land was miner al (coal) in character, and recommended the cancel-
Tation of Knisley’s entry, reviewing the testimony at length, and ex-
pressing the opinion that some of the witnesses forthe defendants were
unworthy of credit. ‘
An appeal was taken from said demsmn, which was reversed by you
by letter dated October 11, 1890. An appeal now brings the case before
me.
The pre-emption act (sectlon 2258 Rev. Stats.) exempts from entry
“lands on which are situated any known salines or mines.”
The supreme court, in the case of the Colorado Coal Company v.
United States (123 U 8., 307, 328), in which they construe this provi-
"sion, with reference to coal mines, say: -
We hola, therefore, that to constitute the exemption contemplated by the pre-emp- -

tion act, under the head of ‘known mines,” there should be upon the land ascer.
tained coal deposits of such extent and value as to make the land more valuable to

. e worked as a coal mine, uuder the conditions existing at the time, than for mel‘ely

agricultural purposes.
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In Dughi ». Harkms (2 L D. 721) it is said that the Iand must ap-
pem as mineral in character “as a present fact,” and “from actual
production of mineral.” * And this rule is approved in Davig’ Admr Vi
Weibbold (139 U. 8., 507, 522). ‘ :
- Applying these tests to the evidence in this case, I am satisfied that
the land' in dispute is coal land within a fair interpretation of the

~statute. Coal has actually been produced as a present fact to a suffi- -
cient extent toindicate the character of the land. It is shown that a
vein of eoal underlies the tract at a depth of fifty feet, and at the most
remote point from the coal ravine, where it outcrops near the. surface

to a thickness of six feet. The testimony of -the geological “expert,

and that of the practical miner, coincide in the conclusion that this
-eoal vein extends under the whole tract. -1t is a matter of theory,
derived from well established indications and conclusions of both geo-,
. logical science and practical mining, and wherever the land is tapped -
by shaft or drill the theory is reduced to fact, and the coal-is found.
This evidence, while circumstantial, cannot be rejected without dis-
regarding the results of science and of experience, and, taken in
connection with the actual production of coal at one point, leaves no
doubt in the mind that the land is coal land, and much more valuable
for coal than for agricultural purposes. While the actual production
of coal as a present fact has not beeri'so abundant and satisfactory on
this particular quarter section as would be expected ordinarily, it is’
reasonably sufficient, in view of the limited time in which these various
coal developments had to be made, and of the acts of force and ob-
struction resorted to by the homestead claimants; in the filling in of

~ the drill hele and the carrying away of mining tools and appliances,

and of similar acts elsewhere on the whole tract. It does not liein‘the
- mouth of the defendant to complain of any deficiency in this respect
whether occasioned by himself or his coadjutors.

Your judgment-is reversed.

ISLAND-SURVEY—~RIPARIAN PROPRIETOR.
BENJAMI‘\T E. PETERMAN.

DUnder the law of Oregon the title of the riparian proprietor on mnavigable streams
and lakes extends only to the water's edge. The right which remains to the

proprietor heyond the Watel s edgeis only an easement which can not be con- -

. veyed.

" An application for the survey of an island should be allowed where it appears that
-said island was omitted from the survey of the adjacent land, and has not been
disposed of by the government.

Secwetmy Noble to the Commissioner of the Geneml Lcmd Office, January -
28, 1894, '

‘With your letter of August 3, 1891, you transmit the apphcatlon of

Benjamin E. Peterman, of Lmkvﬂle, Oregon, for the survey of Bear -

Island, situated in Big or Upper Klamath Lake, in sections 19 and 24,
townshlp 36 south, ranges 7 and 8 east, W. M., Oregon. '
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It is shown that the island contains about one hundred and forty
acres of land; that the width of the channel between the island and the
main shore is one and a quarter miles on the west side, and more than
three miles on the east side; that the depth of the waters. is about one
hundred feet, and the island is about three hundred feet above high
water and fit for agricultural purposes.

It appears that part of the land bordering on the east side of the lake
has never been surveyed—it is now known as the Klamath Indian Res-

- ervation; a small tongue of land extends up into the lake on the south
side, the northern end of whiecl is represented as opposite the island,
and about one and a quarter miles distant therefrom. This tongue of
Jand was surveyed and subdivided into lots, and, on July 28, 1866, was
selected by the State for the purpose. of internal improvement, under
the act of September 4, 1841, and the selection was approved Febr ua1y
20, 1867 (list 3).

In the case of Pmkel v. West Coast Packmg Co., 17 Oregon, 514 it
is said:

The land below high-water mark upon a navigable river and which constitutes a
part of its bed belongs to the state in its sovereign capacity, subject to the riparian
rights of the owner .of the land -above and adjacent thereto. The state, however,
can not sell it nor can the state control i1ts use, except to increase the facilities
for navigation and commerce. -Noxr can the riparian proprietor grant such land or
any right thereto, except such right as he himself is entitled to enjoy. -

It would seem from the above quotation that by the law of Oregon
the title of the riparian proprietor on navigable streams or lakes ex- .
tends only to the water’s edge. The right which remains to the pro-
prietor beyond the water’s edge is only an easement—an incorporeal
hereditament—which can not be conveyed. Nor can the State sell or

~control its use, except to increase its facilities for navigation.

In this regard the law of Oregon is similar in many respects to the
law of Massachusetts, Maine, and New Hampshire, where the common -
law as to riparian rights has been disregarded; it is unlike that of
other states, as New York, New J ersey, Ohio, Michigan, Indiana, and
Tllinois, where the rule of the common law prevails.

I do not think the island in question belongs to the state.

The official plat showing fractional sections 24 and 25, in township
36, range 7 east, indicates no island thereon in the locallty represénted
upon the diagram sent with the appheatmn But, from the description
given, it is evident that the island existed at the time the survey of the
aforesaid tongue of land was made, and that it was omitted therefrom.

As said in the case of Webber v. The Pere Marquette Boom Com-
pany, 62 Mich,, 626,

To give the Commissioner jurisdiction to act, two facts must exist:

1. There must have been an island which was omitted from the survey when the

adjacent territory was surveyed.
2. The land must not have been previously conveyed by the Umted States.
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. Both thesa Teasons appeé,r to exist in favor of the survey, as applied ;

for.
‘ Smce no riparian rlghts are involved, the questlon of service upon
. the proprietors bordering the lake. need not be discussed.

- Your recommendatlon for the survey of the 1sland is accordmgly ap
proved. .

i RIGHT OF WAY—STATION GROUNDS.
GRAND ISLAND AND NOETHER‘I WyomnG R. R. Co..

A selection fox railroad purposes, under the act of March 3, 1875 of a tlact exceed-
ing twenty acres in area cannot be approved '

The mnht of selection for station purposesis limited to lands adg oining the company s

right of way theletofow acquired. ]

- 'Semetary Noble to the Commissioner of the General Tand OJj‘ice, Jap-

uary 29, 1892.

I have before me your letter of the 18th instant, enclosing a plat filed
by the Grand Island and Northern Wyoming Railroad Company under
the provisions of the right of way act of March 3, 1875, which shows
a tract selected by the company for the purpose of a ba]last 1)11; side
tracks and other railroad uses.

You recommend that the plat be not approved because itis not on

the main line of the road, that it is but about seven mlles east of .4
station, the plat of whieh, has been. heretofore approved, and that it
: contzuns more than twenty acres of land.

This plat has been examined and the tract involved is found to be
one-fourth of a mile south of the line of the company’s road, and, as

‘shown, the company contemplates reaching the tract by what is desig- -

nated as a proposed track.

In reply I have to. state that the excess in area of the tract above the
legal Timit of twenty acres, is, in itself, a sufficient reason for acting in
accordance with your 1ecommendat1on Yet, should its area be modi-
fied to come within the law, the plat would stﬂl be subject to Ob_]thIOIl
by reason of the tract being separated from the company’s right of
way. e
- The words of the act granting grounds for station pur poses are:
‘also ground adjacent to such right of way for station buildings?” ete.

The scope of the word “adjacent” in this act as used. in connection with

the appropriation of material for construction purpyoses, in the absenc

of any decision of court thereon, is held to be confined to “ the tier of -
-sections through which the right of wayextends . . . andperhaps’

an additional tier of sections on either side” as set forth in departmental
‘decision of January 10, 1889, in the case of the Denver and Rio
Grande Railroad (Jompanv S 1. D. 41, ] .

There is howevel a marked distinetion between the case above clted

VL
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and the one under consideration. The rlght to take material from the -
public lands does not involve permanent occupancy or appropriation-of
the grounds thus made use of. The tight of selection for station pur-
poses does involve such occupancy or appropriation, and carries with it,
by necessity, for the uses designated in the act, connection by rail be-
tween the line of the road of the company filing the plat and the grounds
so selected. This being the fact it follows that such grounds must so
adjoin the right of way as to enable them to be reached, by means of
rail communication without traversing public lands, and thus utilized °
as contemplated. - To determine otherwise, in view of the fact that right
of way extends but one hundred feet on each side of the central line of
road, would secure to the company applying, a tract of land it could
" not reach by rail, because the law does not authorize the construction of
railroads on the public lands Weyond the line of the right of way se-
. eured by the approval of a map of definite location.

Tt must, therefore, be held, in order that the provision of the right of
way act rela ting to station bulldmgs ete. may be of use to the benefici-
aries under the act, that such grounds Dbe -so selected that they can be
rendered available Wlthout transgressing the right of way theretofore
acquired. The plat is returned herewith unapproved.

RIGHT OF WAY—STATION GROUNDS.

R1o GRANDE GUNNISON Ry. Co.

An application to select station grounds should not be submitted until the company
has secured the approval of its right of way.

A plat showing proposed station grounds extending one mile and .a half along both
sides of the line ot road, and seventy-five feet in width, will not be approved.

Secretary Noble to the Commissioner of the General Lcmd Office, Febru-
ary 2, 1892.- ‘

I have received your letter of the 18th ultimo, transmitting a plat
filed by the Rio Grande Gunnison Railway Company under the provis-
ions of the right of way act of March 3, 1875 (18 Stat., 482), and show-

ing a tract of twenty acres of land in Colomdo seleo’red by the company )
for station buildings, ete.

. You state that the company has not filed a map of definite location
of its line of road through the township in which the selection is sit-
uated, and call attention to the fact that the tract represented on the
plat is more than one mile in length. By reason of these objections
you recommend that the plat be not approved and it is-so returned
herewith. '

It is held by the Department that station grounds are required by
the act to adjoin right of way previously secured by approval of maps.
of definite location. See letter of the 29th ultimo in case of the Grand
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Island and Northeln VVyommor Railroad Compdny Thls comp'my hasg

not-secured such right of way hence its plat is submitted pr ematurely

and without warrant.  Again these proposed station grounds extend one

and one half miles on both sides of the line of road laid down on the

plat, and are but seventy-five feet in width on either side thereof. Tn .
_my view a selection of such length is not required for the necessary .

uses contemplated under the right of way act, and if without other ob-

jection it would not receive favorable action at the hands of the Depart-

ment.

SURVEY—-MEANDERED LAKE.
INSTRUCTIONS.

If none of the lands or lots contiguous to a former non-navigable meandered lake or
. pond have been patented, or applied for under the generalland laws, the land,
- previously covered by the water of such lake or pond, may be surveyed and: dis--
posed of as government land, if it has become dry and fit for agricultural use. -

Secretary Noble to the Commissioner of the General Land Office, Ja,mwwy -
12, 1892.

I am in receipt of your letter of July 24, 1891, transmitting a Copy of
a letter from the United States surveyor-genmeral of South Dakota,
dated July 11,1891, addréssed to you, asking instructions as to the
survey of islands and beds of meandered lakes, applications therefor,
confracts and compensation, snrveysin general, ete. You ask specifi-
cally for instructions as to how to proceed in the future as-to the sur-
vey of lands within meandered lakes, should such apphcations continue
to be allowed on. the prineciple zmnounced in the case of James Popple
et al. (12 L. D., 433)

The Popple case (supra) was averruled in the case of John P. Hoel
(18 L. D, 588).  The latter case was based on the case of Hardin ». Jor-
dan (140 U. 8., 371), decided May 11,1891, twelve days after the Popple

-~ case was decided.

The practice of denying such applications, in force betore the Popple
case was decided, will, in general, be continued. If, however, it should
- ‘appear -that none of the lands or lots. contiguous to a former non-navi-

- gable meandered lake or pond have been patented, or applied for under
the general land laws, I see no reason why the lake—if it has become
dry and fit for agricultural pmpoqeq—ﬂzhould not be surveyed and dis-
posed of as government lands.
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PRE-EMPTION—TRANSMUTATION ——NOTICE .

RuMALDO MESTAS.

. The transmutation of a pre-emption filing to & Lomestead entry should not be al-

lowed without notice to adverse claimants.

Fwst Assistant Secretary Chandler to the Commissioner of the General
Land Ofice, January 29, 1892.

_Rumaldo Mestas has appealed from your decision of June 30,< 1890,
holding in effect that he must give notice to the adverse homestead
claimant (one Jose Nuanes) before he can be allowed to transmute into

.a homestead entry his pre-emption filing for the SE.  of the NW. 1,

the SW. 1 of the NE. %, the NE. £ of the SW. £, and the NW. £ of the

SE. £, of Sec. 23, T. 30 S., R. 65 W., Pueblo land district, Colorado.
The rule of the land department in cases where a pre-emptor desires:

to transmute his filing into a homestead entry is set forth in Wolf «.

‘Struble (1 L. D., 449):

In cases where pre-emption claimants apply to transmute their filings, they will

. be required to give notice to subsequent homestéad claimants, who will be allowed

to contest the application to transmufe. If the validity of the pre-emptor’s claim is '
not 1mpeached the adverse homestead entry will be canceled and the transmutation

_ allowed.

The appellant presents no reason why he should not be required to
give notice to the adverse homestead claimant in accordance with the
ruling above quoted. Your decision is therefore affirmed.

PRE-EMPTION ENTRY—-SECTION 7, ACT OF MARCH 3, 1891.
Aronzo W. CHILDERS.

Where an entry is susceptible of confirmation in the interest of a transferee under
the body of section 7, act of March 3, 1891, and is also within the confirmatory
provisions of the proviso to the same, it should be adjudicated under the pro-

« viso, but this rule should not be enlarged by construction.

Fwst Assistant Secretary Ohandler to- the Commissioner of the General
Land Office, February 3, 1892.

Alonzo W. Childers, on Juue 16,‘ 1883, made pre-emption cash-entry
of the NW% of Sec. 4, T. 2 N, R. 29 E., La Grande land district, Oregon.
‘OnFebruary 3,1887, Special A gent McCormick, of your office, reported :
That he had made a personal examination of said ftract, and found no evidence
that claimant had complied with the law in good faith in the matter of residence,-
cultivation, and improvements; that claimant conveyed the land to James H. Cav-
anaugh June 18, 1883, in acecordance with a.contract made before final proof, Cava-
nangh furnishing the final proof money and procured the witnesses; that the land

- is now in the possession and oceupancy of Carl Ellner, who has substantial improve-

ments thereon, he having purchased from Cavanaugh August 15, 1883, and assumed
and paid the mortgage held by the Oregon Mortgage Company, of Edinburgh, Scot-
land. ’ :

o
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On Februaa‘y 3, 1887 , you held the ently for canecellation. . Ellmer
applied. for a hearlng, which was had in May, 1888. On December 30,
1890, you held the entry for cancellamon Ellmer appeals to the De-
paltment .

Your decision ﬁnds that the transfer f1 om Childers to Oavanauoh was’
“fraudulent; but nofraud has been found on the part of the final trans-
feree, Ellmer—who, sofar as appears from the record, purchased in good
faith and for a valuable consideration. Hence the entry might be con-.

firmed under section 7 of the act of March 3, 1891, « To repeal timber- .

culture laws, and for other purposes ”—notwﬂ;hstandlno the finding of
frand on the part of the entryman and his immediate transfer ee.. (Shep-
herd ». Ekdahl, 13 L. D., 537). '
- By a comparison of dates it will be seen that no action looking to.the
cancellation of the entry was taken until more than two years after the
-date of issuance of the receiver’s receipt upon final entry of the tract;
-and no contest has been filed against it. It therefore comes within the
terms of the proviso to section 7, of the act of March 3, 1891 (supra).
It is the ruling of the Department that where an entry is susceptible
- of confirmation in the interest of a transferee under the body of said
~ section 7, and is also within the confirmatory provisions of ‘the proviso
_ to the same, it should be adjudicated under the proviso (Samuel M.
- Mitehell, 18 L. D., 55; Columbus Harp, ib., 58). This rule is eorrect, -
but it should not be enlarged by GOllth’lthlOll )

Your decision is therefore rever sed; and the papers transmitted with
your. letter of February 7 , 1891, are‘ herewith returned, in order that
© you may adjudicate the case under the proviso to said section 7, in ac-
‘cordance with the instructions to chiefs of divisions (12 L. D., 450).

WAGON ROAD GRANT—ADJUSTMENT.
Coos BAY WAGON ROAD Co

The ‘necessity for judieial prbcee(hnds to recover title where lands in excess of‘a:
grant have been certified is not obviated by mmttels of defense that may be seb
up as against stch action.

Secretary Noble to the Commissioner of the General Lcmd Oﬂ‘ice, I’eba U~
. avy 1, 1892.

‘Ihave considered the adjustment submitted in your letter of Jan-
uary 13, 1888, of the grant made by the act of Congress approved
March 3, 1869 (15 Stat., 340), “to aid in the construction of a military
wagon road from the navigable waters of Coos Bay to Roseburg.”

This grant was ¢ to the extent of three sections in width on each side
of said road,” .with the right of indemnity within six miles of the line "
of the road.
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The facts relative to said adjustment as stated in your letter, are as
follows:

The Governor of Oregon, oun September 19, 1872, certified to- the construction of
the completed. road from Coos Bay to Roseburg, a distance of 62 miles and 41 chains.
The whole area of the grant, as. determined by careful examination, is 99,819.35

© acres. .
There have been certified and patented under the gr ant in the three mile limits

59,869.91 acres; and 6,169.34 acres in said limits remain vacant and subJ ect to selec-
tion and patent, making 66,039.25 acres apparently subject to the grant within the
primary limits,

“There have been certified and patented to the company as 111f1emmty lands.
44,139.30 acres, making in all 110,178.55 acres, or an apparent excess of 10,359,20
acres over the amount the company is entitled to. :

Your letter states that the certifications include 1,099.59 acres outside
the limits of the grant; also, 30,044.46 acres within'the primary limits
of the prior grant for the Oregon and California’ Railroad Company,
under the act of July 25, 1866 (14 Stat., 239).

You state that you do not think the government is called upon to
take any action looking to the recovery of the latter class, and with

“this I agree, but you seem to treat this fact as sufficient to relieve this
Department from taking proceedings to recover the excess clearly shown
by the adjustment. - I do not think this fact should be taken into con-

~ sideration in the matter of the recovery of the excess shown, for, while

it may Dbe held that these 30,000 acres-were erroneously certified on ae-
count of the wagon road grant, yet & judgment of the courtis necessary;
further, this is purely a matter of defense and should not be raised by
this Department, but left to the company to plead, if relied upon, in
defense of the action when brought.

You called upon the company to reconvey only those tracts shown to
be without the limits, and it responded that it was unableto do so, as
the lands had been sold.

I'have therefore to return, herewith, the papers accompanying your
letter of January 13, 1888, and direct that the excess be identified by
including those tracts farthest from the line of the road. This will in-

“clude the 1,099.59 acres outside of all limits, and should be separated
Jfrom the remainder of the excess, so that 8 judgment may be obtained
on either theory.

It is very necessary that thls matter be given early attention,as per-
sons have been erroneously permitted by the local officers to enter those

-tracts embraced in the certifications outside of the limits of the grant,
‘and many inquiries are received at this Department relative to their
status.
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" DESERT LAND-HOMESTEAD ENTRY-RELINQUISHMENT.

HAGGIN v. DOHERTY.

"+ By the express terms of the act of Aungust 30, 1890, a homestead entry, made in

good faith, of land subject to the arid 1and act of Qctober 2; 1888, is protected,
. and may be perfected if not located or selected for a reservoir site. :
~ On the relinquishment of a desert entry the land covered thereby is open to settle-
ment and entry without further action on the part of the General Land Office.
A claimant under an alleged assignment of a 'desert entry must show the fact of such
assignment, and that it was made prior to April 15, 1880.

First Assistant Secretary Ohandler to the Commissioner of the GenemE
Lcmd Office, February 2, 1892. :

On April 19, 1877, Thomas Chapman made desert, land entry (No.
140), embracmg the bW 1 of section 10, T. 29 8., R. 27 E., M. D. base
and meridian, at Visalia, Cahfomla

On February 5, 1889, George C. Doherty filed hlS appllcatlon (No.
_77005), to make homestead entry of the same tlact and at the same time

filed the relinquishment of said Chapman of his sald ently which was
" thereupon canceled.
On August 26, 1889, Dohelty gave notice of. his intention to make
final proof to estabhsh his elaim to saxd land at said land office on Jan-
"~ uary 10, 1890.
- Omn smd latter date a protest in the name of James B Haggm by
George C. Gorham, jr., his attorney, sworn to by William B. Carr, as
agent for said Haggin, who was absent from the State, was filed in the
local office, alleging that said Chapman bad, prior to his said relin-
quishment, assigned his desert land entry to sald Haggin.
There was also filed at the same date the protest of said Carr, alleg-
_ing that the land embraced in sail homestead entry is desert land, and
“lies in such situation that it may be irrig ’Lted from storage reservoirs
- in the Sierra Nevada mountains.”
- Said final proof was received on January 10,1889, and thereafter, and
a hearing was had on said protests, and both pm‘mes were fully heard.
The register ruled that said Doherty should prove, on said hearmg,'
that the land in question was not desert land, and that the protestant
might introduce evidenee as to the desert character of said land, basing
his ruling upon the act of October 2, 1888 (25 Stat., 526), and- the in-
structions of Avgust 5, 1889 (9 L. D., 282).
. After a lengthy hearmg the local officers, on Aug ust 18, 1889, de-
- cided that although the land in dispute is desert or arid landy ye,t as
the homestead claimant had ¢ acquired a valid interestin a water right
for irrigation purposes under an appropriation made by his grantors
“prior to the passage of the act of October 2, 1888, his entry is not im :
conflict with the provisions of the statute, and should be allowed” The
. protests were dismissed, and the final proof of said Doherty was passed
to entry.
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No appeal-was taken ﬁom thls declslon, but the pape1s were trans-
-mitted to your office.
By your letter of September 6, 1890, you held Dohel ty's entry for
cancellation, as in conflict with Chapman’s desert land entry. ‘
An appeal now brings the case before me.
By the act of August 30, 1890 (26 Stat., 371, 391) it is provided that
so0 much of the act of Octobel 2, 1888,
as provides for the withdrawal of the public lIands from entry, occupation, and set--
tlement, is hereby repealed, and all entries made, or claims initiated in good faith
and valid but for said act, shall be recognized and may be perfected in the same
manner as if said law had not been enacted, except that reservoir sites heretofore
located or selected shall remain segregated and reserved from entry or settlement as
provided in said act, until otherwise provided by law. -
The former instructions relating to said act of October 2, 1888, were
rescinded. See arid land circular (11 L. D., 296), :
.~ By the act of March 3, 1891, section 17 (26 Stats ., 1095, 1101), it is
farther provided,
that reservoir sites located or selected . . . shall be restricted to and shall con-
$ain only so much land as is actually necessary for the construction and maintenance
of reservoirs; excluding so far as practicable lands occupied by actual settlers at the .
date of the location of said Yeservoirs. :

As it does not appear that the land in dispute has been ¢ located or
selected ” for reservoir sites, and as the entry of Doherty was made in
good faith, it must, by the express terms of the act of August 30, 1890,
“above cited, ¢“be recognized and may be perfected in the same manner
as if said law (act of October 2, 1883) had not been enacted.”

On the relinquishment of Chapman theland covered by his entry was
open to entry and settlement by Doherty without further action on the
part of the Commissioner. Cireular of June 28, 1837 (5 L. D., 708, 712,
Sec. 15); Mary Stanton (7 L. D., 227); Zelia J. Fuller (8 L. D., 371);
Belliveaux v. Morrison (8 L. D., 605); Fraser ». Ringgold (3 L. D., 69);
Yates ». Glafcke (10 L. D., 673). ' *

It was held in the case of S. W. Downey (7 C. L. O., 26), decided April
15, 1880, by Secretary Schurz, that desert land entries were not assign-
able. This decision was re-affirmed by Secretary Teller December 1,
1884, in the case of David B. Dole (3 L. D., 214).

The burden of proof was upon Haggin to show a valid assignment to
him ¢f Chapman’s entry, prior to April 15, 1880, in order to defeat Do-
~herty’s entry. This he has failed to do. Neither Haggin or Chapman
appeared as a witness at the hearing. No assignment of the entry of
‘Chapman was produced, or is recorded upon the records of Kern county,
where the land lies, or upon the records of the Visalia land office. It
does not appear that the alleged assignment was in writing, or when it
was made, It is in evidence that Doherty paid Chapman $1,100. for his
improvements and relinquishment, and that he also paid $100, for the
relinguishment of Eliza M. Powell, who had applied to make homestead - '



entry. Doher’oy has put Yaluable 1mplovements on the Iand. and made
"it his continuous residence. - His entry should remain intact. -

- Upon inquiry at your officeitis ascertained that your decision of Sep-
- tember. 6, 1890, was based upon the fact that Chapman’s entry still ap-
'pezued mmct upon your records, and that the relinquishment and can-
cellation of his entry either had not then been transmitted to your ofﬁee,
or, if 1ep01ted had not been entered upon your records,

Your Judgment is reversed. :

TIMBER LAND ENTRY—-MARRIED WOMAN. |

Erreny Youna.

A married woman is not entitled to purchase fimber land under the act of June 3 .

1878, except W113h her separate money, in which her husband has no interest or
" elaim.

Pirst Assistcmt Seoretdry Chandler to the Commissioner of the General
Land Office, February 2, 1892.

The land involved in this appeal is the NE. 1 See. 1, T 18N, R. 11
W., Seattle, Washington, land district. -

It appears from the record that Ellen Young made apphcatlon to pur-

“chase-the land in controversy, as timber land, ‘under the act of Con-

gress of June 3, 1878, October 23, 1888, Pursu ant to published notice:
she submitted final proof January 31, 1889. This entry was made the

subject of investigation by a special agent of the Department, who, on
‘March 6, 1889, procured an affidavit from the ehunant in which she
says: . : ;
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" I made this application withmy own money, earned by washing and ironing, sell~ -

ing milk and butter and oges, and from the sale of property owned by my husband.

in Aberdeen.

May 13, 1890, the register rejected the proof offered “because no-

money was tendered at the time of final proof; 2nd, did notpurchase
the Jand with her separate money.” From this demswn claimant ap-
pealed and you by letter of December 4, 1890 affirmed said rejection,.
on the ground ¢ that part of the money, at 1east was owned jointly by

the claimant and her husband,” whereupon she prosecutes this appeal,

‘assigning as error, your action in holding that claimant’s case fell =
under- the operation of paraglaph 5, of the circular of Mmy 21, 1887 (6-

L. D., 114),

: The circular referred to, among othel things pertammg to ﬂllb class.
of entries by married women, provides that ¢“she shall make affidavit: .-
" at the time of entry that she proposes to purchase said land with her

separate money, in which her husband has no interest or claim.” Tt is.
difficult to understand how your decision, under the showing made,.

" -could have been otherwise than in affirmance of the action of the local,-

 officers. . :
Your judgment is affirmed.

-
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lTIMBER ‘CUC[?TING—RAILROAD LIMITS. ,
NorTHERN Paciric’R. R. Co.

" Permits will not be issued under seetion 8, act of Mareh 3, 1891, to cut timber from
‘ the unsurveyed lands within the primary limits of the Northern Pacific omnt
in the ‘Lbsenee of a showmo that the 1&11(1 is mineral in character.

Secretary Noble to the Ommmsszoner of the General Land Oz?‘ice, February
3, 1892,

I have considered the question -presented in your letter of Jahuary

20, 1892, relative to the granting of permits, under the. 8th section of

- the act of March 3, 1891 (26 Stat., 1093), to eut timber from the unsur-
veyed lands Wlthm the primary limits of the grant for the Northern Pa-
cific Railroad Company.

Your letter states that:

This office has received a large number of applications for permits to cut timber
from unsurveyed public lands in Montana. Forty or more protests against the
granting of such applications have been filed by and in the interests of the Northern
Pacific Railroad Company. - These protests are not only against the particular appli-

cations named therein, but generally against the granting of any permit to cut tim.
ber from the unsurveyed public lands within the limits of the grant to said railroad

COMIPANY. &+ o« v e e o v v ee es e e e e e e _
Y have deferred action on any application against which such a protest has been

filed, lest complications might arise that would, in the future, involve the govern-
ment in a controversy with the railroad company as to the rights of the latter e1ther

for indemnity in lands or in money.

I deem it unnecessary to here consider the special claims made by'
the company in its protest.

Under the acts of Congress making a grant to aid in the eonstructlon
of this road, which is a grant in presenti, the title passes to all lands of
the character described therein, free from claims or rights at the date
of the definite location of the road, whether surveyed or unsurveyed.

The road has long ago been located and constructed through the
State of Montana, in which the tracts specially referred to in your
letter lie. ’ ‘

Until surveyed, it can not, with any degree of ecertainty, be held that
any particular piece of land will, upon survey, form a part of an even
numbered section, and in the absence of a showing that the land is
mineral in character,-no disposition should be made of any of the lands
within the Iimits of said grant, nor any permit issued to remove timber
from the same prior to the survey by the United States.

MOTION FOR REVIEW-~-NOTICE—TRANSFEREE.
CEARLES C. FERRY.

Itisincumbent upbn a tlansferee who alleges on motion for review, that a decision
has not become final as'to him for want of notice, to affirmatively show: that a
. statement of his interest was on file in the loeal office.
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‘ v;S'ecremry Noble to the OOmm@sswner of the General Lancl Oﬁice, J anu-
ary 29, 1892

Chaﬂes T. Fisher, transferee of Charles C. Ferry, has filed 4 motion
for review and 1econs,1de1 ation of departmental decision of May 25, 1888,
holding for cancellation Ferry’s pre-emption cash entry for the SE % of
Sec. 33, T. 113, R. 65, Huron land district, Dakota, with a view to hav-
ing the same eonﬁlmed under. the 7th seetlon of the act of March 3,
1891 (26 Stat., 1095).

= The entry was finally cancelled by your ofﬁee, in pursuance of said
- departmental decision, on June 13, 1888,

The transferee contends, howeve1 that inasmuch as he received no . .

notice of said decision until 1nformed thereof by register’s letter of May
) 16 1891, the decision had not become final as to him, and that his nio-
: tlon for review, filed ten days later (May 26), saved his rights in_the
premises; hence that the entry should be confirmed to him under Sec
7 of the act above cited. ~
If the transferee had on file in the loeal office a statement showmg
his interest in the entry, he was entitled to notice of its cancellation;
- otherwise he is estopped from calling in question the validity of the
proceedings against it. See Cyrus H. Hill, 5 L. D., 2765 A. A. Joline,

_ib., 589; American Investment Company, 1b -603; Van Brunt v. Ham-

,mon, et al., 9 L. D., 561; John J. Dean, 10 L D, 446 Otto Soldan, 11
L. D., 194; Robmson 2. Knowlea, 12 L. D., 462, o
Moreover, it devolves upon the appheant to show that ‘he had filed
in the local office a statement of his interest (Robinson ¢. Knowles,
" supra). T find nothing in his motion, nor elsewhere in ’(he‘reeord trans—f

nitted, to show that he had done so.
Asno sufficient ground for the review and reeon&deratmn prayed_
for is shown, the motion is denied.

TIMBER CULTURE EﬁTRY~PRELIMINARY AFFIDAVIT.
Hormes v. HOCKETT.

An entry should not be allowed on an application and preliminary affidavib executedr ‘
while the land is. mot legally liable to disposal.

First Asststant Secretary Ohandler to the Commissioner of the Geneml
Lcmd Office, February 3, 1892.

- On February 5, 1890, Asa R. Hockett presented at the land. ofﬁce at
‘Garden City, Kanqas, hlS application to make timber culture entry of
the NW % seetion 9, T. 34 8., R. 36 W, also 814 as fees. This applica-
. fion was aceompamed by the usual tlmbel culture affidavit sworn to:

 January 31,1890. On said February 5, 1890, these papers and money
were. returne(l by the register, as appears by hls letter of that date, for
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‘the reason that the affidavit was not signed by Hockett’s name in fall.
No entry was made-of this transaction on the books of the local office.
At this date the land was embraced in the timber-culture entry of
William MeCullough, which was ‘contested by Robert F. Holmes.
On February 21, 1890, the entry of MeCullough was canceled by
your order of Febrnary 18,1890. On said February 21, 1890, Hockett
~again filed his application dated January 31, 1890, to make timber-cul-
_ture éntry for said tract, accompanied with said former affidavit prop-
erly signed, but of even date with the application, and with the usual
fee, subject to the preference right of said Robert F. Holmes.
On March 20, 1890, James J. Holmes presented his own application
" to make timber-culture entry of said tract, with the proper fees, also
accompanied with a waiver of his preference right made by said Robert -
F. Holmes.

The local office rejected the application of James J. Holmes because
said land was already appropriated by the application of said Hockett,
and thereupon the former appealed.

By letter of July 21, 1890, you affirmed their decision.

An appeal now brmgs the case before me. - ~

One of the specifications of error is that,—

On Jan’y 381, 1890, and Feby. 5, 1890, the tract applied for by Hockett was covered
by the uncanceled entry of one William MeCullough, and was nob subject to entry.

The second section of the act of June 14, 1878 (20 Stat., 113), pro-

vides,

‘That the person applying for the benefits of this act shall, upon application to 13he
. register of the land district in which he or she is about to make such entry, make
affidavit, before the register or receiver, or the clerk of some court of record, or offi-
cer authorized to administer oaths in the district where the land is sitnated, ete.

In this case the affidavit was made before a notary public in La Fay-
ette, within the Garden City land district. : . ‘

In the case of Hiram Campbell (5 C. L. O., 21), it was held that—

Where the party pursues this course, a sound discretiod must be exercised by the
local officers, and a reasonable time allowed for the transmission of the affidavit to
the local land office. But in no case can an affidavit made while the land is appro-
priated, under the provision of law, be received. To allow such a course would be
an encouragement to the sale of claims on the part of settlers, a pmctlce not recog-
nized by law, or sanctioned by this Department.

In consequence of. this decision, rend.eled December 22, 1877, the
circular of January 8, 1878 (4 C. L. O. 167) was issued, in Whlch the
“local officers were

,instructed not to ftake or hold in your possession such papers, nor recognize them
_when presented by attorneys, where you know them to have béen actually made by .
the applicant at a date prior to the time when the land applied for was legally lia-

ble to disposal by you. ‘
This doctrine was applied in the case of Johnson Barker (1 L. D.,
164); and of Staab v, Smith (3 L. D., 320).
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. Hockett’s first application and affidavit, both dated and made Janu-
ary 31, 1890, and tendered at, the local office on February 5, 1890, should
have been re;ected on the ground that the land was not then subj eet to
disposal because embraced in McCullough’s entry, which was still un-
canceled.

His application and affidavit tende1 ed I‘ebmauy 21, 1890, should have
been rejected because both were the identical papers tende1ed Tebru-
ary 5, 1890, which were made January 31, 1890, when the land was not
“legally hable to disposal,” and thelefore were within the express in-

- hibition of the circular and decisions above cited.

Your judgment is reversed.

a
RAILROAD GRANT—ADJUSTMENT-DEMAND FOR RECONVEYANCE,
UNITED STATES v. ALABAMA STATE LAND Co.

The grant to the State of Alabama by section 1, act of June 3, 1856, in aid ‘of the-
Wills Valley railroad, and by section 6, of said act, in aid of the Northeast and.
Southwestern railroad, were distinet and separate grants, and, in the adjustment-
thereof, there is no authority for the certification of lands Wlthln the hmlts of”
one road to satisfy losses on account of the other. )

The Department has full authority to institute proceedings for the recovery of title-
to lands erroneously certified on account of a-Tailroad grant, whether such lands.

" are in the possession of the original grantee or have passed to third parties.

The preliminary demand for reconveyance in the institution of such proceedings:
may be properly made upon the present holders of the land, and parties appear-
ing to have aninterest therein, where it is made to appear that the original com-
pany has ceased to exist and has parted with its title to said land.

Secretaoy Noble to the Commissioner of tlze Geneml Land Office, Feb-
ruary 3, 1892,

"~ On June 3, 1856 (11 Stats., 17), Congress granted to the State of
Alabama, to aid in the construction.-of a railroad ¢ from Gadsden to
connect with the Georgia and Tennessee line of railroads through Chat-
tooga, Wills and Lookout Valleys;” also a railroad ¢ from near Gads-
“den to some point on the Alabama and Mississippi State line, in the
direction of the Mobile and Ohio leroad with a view to eonnect with
said Mobile and Ohio Railroad”.

On January 20, 1858, the legislature of Alabama conferred the right
received. from Congress to aid in the construction of a railroad from
Gadsden through Wills and Lookout valleys upon the Wills V‘llley
Railroad Company.

‘The grant from near Gadsdul, to a point on the A]abama and’Missis-
sippi State line, in the direction of .the Mobile and Ohio-Railroad, was -
conferred by said State npon the Nmtheas’o and Southwestern Reul‘
.road Company. ) : S S

14561—voL 14——9
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These two companies filed then 1espeet1ve maps of definite loeamon,
October 11, 1858. ‘

By Vutue of an act of the legislature of the State of Alabama, ap-
proved November 17, 1868, entitled “An act relating to the Wills valley
Railroad Company and Northeast and Southwestern Alabama Railroad
Company,” the Wills Valley Railroad Company was authorized to pur-
chage the railroad and franchises of the Northeast and Southwestern
-Alabama Railroad Company, and after doing so to changeits own name
to that of the Alabama and Chattanooga Railroad Company.

The road was built on the lines designated in the maps of definite
- location filed in your office by the two original companies. Under the
act of the State legislature of Alabama above referred to, the Wills
Valley railroad became the owner of the rights of the Northeast and
Sounthwestern Railroad Company, and was subsequently known as the
Alabama and Chattanooga Railroad Company. -The road thus known
formed a continuous line from the Mississippi State line near Meridian
to Wauhatchie, Tennessee, a distance of two hundred and seventy-two

- miles.

It.seems that in the adjustment of these two grants to -aid in the
building of railroads east and west from Gadsden, during a part of the
time prior to 1887, they were erroneously treated as one grant, and lands
were certified to the Alabama’ and Chattanooga railroad opposite the

Wills Valley railroad for lands lost within the granted limits of the
Northeast and Sonthwestern Railroad Company. These two grants to
the State of Alabama to aid in the construction of the above railroads,
were separate and distinet grants. One of them was made by the first
section of the act of June 3, 1856, supra, and the other by the sixth-
section of said act. There is no conflict between the grants; neither do
they run parallel with each other. Each began at Gadsden, in said
State, and extended in opposite directions so that when the two roads

. were constructed, together they would constitute a continuous line
through said State This fact, however, does not authorize the cer:
tification of lands within the limits of one road to satisfy losses on ac-
count of the other, and it was manifestly erroneous for your office to
have treated the two grants as an entirety.

¢ For various reasons there appears to have been a deficit in the amonnt
of lands, to which the Northeast and Southwestern Railroad Oompany
was entitled, within the limits of the grant for that road, but as to such
amount the ﬂlant was & barren ught This was unfortunate for the

- eompany, but was a risk assumed when it accepted the terms of the
grant. By reason of this deficit the Alabama and Chattanooga Rail-
sroad Company, as successor to said road and grant, could not be al-
_ lowed to acquire sulplus lands within the mdemmty limits of the Wllls
Valley Railroad Company to- indemnify this loss. It being the suc-
cessor in interest by purchiase of the two roads mentloned did not glve
it authority to con sohdate the land grants made to aid in thelr construc- '

tion.
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Smce the passage of the adjustment act of March 3, 1887 (24 Stat.,
556), your office, in adjusting these grants, has corr ectly treated them as
separate grants. In your report, dated December 19, 1888, you state
that these grants-have been finally adjusted and that the-AIabama and
Chattanooga Railroad Company has received, under the grant conferred
upon. the Wills Valley Railroad Company, 72,054.28 acres of land in
-excess of the quantity to which the company was entitled thereunder.

The list of the erroneously-certified lands, marked “A” has been ex-
amined; also your letter dated February 27, 1890, giving a statement
of the final adjustment of the two grants. The lands included in the
- list marked “A” were certified to the State of Alabama for the benefit’
of the Wills Valley Railroad Company and the Alabama and Chatta-
nooga Railroad Company as its successor. These certifications were
made on different dates, as is'shown in said list.

- It appears that after the State of Alabama had accepted the two
~grants heretofore mentioned, and had conferred the same upon the
~Wills Valley Railroad Company and the Northeast and Southwestern -

Railroad Company, nothing was done towards building either of said
roads, and when the -Alabama and Chattanooga Railroad Company sue-
‘ceeded to theirrights, in order to secure the construction of the road
the legislature of the State of Alabama passed a law authorizing the
State to indorse the bonds of the company. The. total liability of the
State became about 7,200,000 by reason of its indorsement of the coni-
pany’s bonds. - To-secure herself against any possible loss, the State -
- took a mortgage on the railroad and all the granted lands of said ecom-
pany. The road was built in 1871, and soon after became tunablé to pay

the interest on its bonds. The State paid the interest and assumed =~

the principal. The property of said road was sold in pursuance to a
decree of the district court of the United States for the middle district
‘of Alabama, and the company was declared bankrupt. The State be-
" came the owner, by purchase, of all the lands granted by Congress to
- aid in the construction of these railroads. Wallace ». Loomis (97 U.' 8.,
146). " On February 8, 1877, the State transferred the lands to John A.
Billups of Pickens county, Alabama, trustee appointed by the govertior
nnder authomty of the-act of the general assembly of said State, dated
_Febumry 23, 1876, and John Swann of London, England, a trustee ap-
pomted by the bondholdels The deed was execubed to these trustees
and their successors, and the lands were sold by them, “The Alabama, .
State Land Gompany becoming the purchasers thereof It is asserted
_ ‘that John Swann is dead, and that Frank Y Anderson has. succeeded
_'hun as the tlustee for the bondholders::
" The ralhoad built by the Allgbams and Ohattanooga Rallroad Comi-
Apany was sold under a decree of~the United States court for the south.
‘ern' distriet of Alabama, onthe:22nd day of +January, 1877, and .was
purchased by partles who #iow: ha¥e no interest in the 1ands, and the
" road is now known’as" theé “Alabaria- Great Southern Railroad Com-
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pany,” and is controlled by the ¢ Cincinnati, New Orleans and Texas
Pacific Railway Company.”

It is claimed that the Alabama and Oh'mttmnoooa Railroad Compfmy
is not now in existence and has left no assets behind it, and no one_ is
now authorized to represent it. The lands included in list ‘“ A ” hereto-
fore erroneously certified for the benefit of said railroad company, are
now the property of the Alabama State Land Company, a corporation

" organized for the purpose of holding real estate and for other purposes,
nnderthelawsof the State of Alabama. OnJanuary 7,1890, this company,
by 1ts attorney, M. D. Brainard,; filed a paper in thls Depeutment which
purports to be an appearance of said company, and sets ont a number of
-reasons why the government cannot recover the lands in question, and
contends that as this company is an innocent purchaser of these lands
for value, the only course left the government is a suit against the Ala-
bama and Chattanooga Railroad Company for the value of the lands;
and, as that company is not in existence and has no assets, such a suit
would be nseless.

The second section of the adjustment act (supra), provides:

That if it shall appear, upon the completion of such adjustments respectfuﬂy (re-
spectively), or sooner, that lands have been, from any cause, heretofore erroneously
certified or patented, by the United States, to or for the nse or benefit of any com-
pany claiming by, through, or under grant from ‘bhfu United States, to'aid in the con-

~struction of a railroad, it shall be the duty of the Secretary of the Interior to there-
upon demand from such company a.relingquishment or reconveyance to the United
States of all such lands, whether within granted or indemnity limits; and if such

~eompany shall neglect or fail to so reeonvey such lands to the United States within
ninety days affer the aforesaid demand shall have been made, it shall thereapon be
the duty of the Attorney-General to commence and prosecute in the proper courts
the necessary proceedings to cancel all patents, certification, or other evidence of
title heretofore issued for such 1‘111(13, and to restore the title thereof to the United

States.

It will be seen from an examination of thé above section that no new
authority is given the Department in the matter of the restoration of
lands erroneously certified or patented to or for the benefit of any rail-

‘road company, but that which  before was discretionary is now made
mandatory.

_ Inthis case the certificates were issued for the use of the Al‘lb‘lma
and Chattanooga Railroad Company, as snccessor in interest to the two
grants above mentioned, and, as far as the govexnment is concerned, it
matters not whether the tracts thus erroneously certified are found in
the possession of the original grantee, or in the possession of a second
or third grantee. Its duty, under the commands of tlie adjustmentact,
is to take steps to compel the restoration thmeof The State of Ala-
bama became the purchaser of these lands, through judicial sale, from -
‘the Alabama and Chattanooga Railroad Company, and, in turn, sold

_and conveyed them to the Alabama State Land Company

It Would seem that the p1ov1s1on m the second sectlon of the adjust-



DECISIOVS RELATING TO THE PUBLIC LANDS. 133

ment act, providing that a demamd must. be made for 1econveyance
warrants the making of such a demand upon the present holders of the
land, if it be true that the original company has ceased to emst as
alleged

Although it is claimed that no one is now authorized to represent the
Alabama and Ohattanooga Railroad Cowmpany, the records of your
office-show that certain selections were made May 13, 1885, in the name
of said company by Frank Y. Anderson, who swears “that I am the
general land agent of the Alabama and Chattanooga Railroad, formerly
called the Northeastern and Southwestern and Wills Valley Ralhoad_, '
and am also agent of the State of Alabama for the selection of public
lands.”

It is apparent that lands have Deen conveyed on account of this
grant without authority of law, being in excess of that granted by

- Congress.

A suit may be brought by the United States in any court of compe-
tent 3111156.10131011 to set aside, cancel, or annul a patent for land issued
in its name, on the ground that it was obtained by fraud or mistake.
United States ». San Jacinto Tin Company (125 U. 8., 273).

As before stated, this right to bring such a suit exmts independently
of the act of WIzu(,h 3, 1887 (supra), and, in view of the facts in this
case, showing as they do that the lands desellbed in list marked A7~
amounting in all to 72,051.57 acres were erroneously certified to the‘
-‘Alabama and Chattanooga Railroad Company, you are directed to de-

mand a reconveyance thereof from the grantees of said company——to

wit: the State of Alabama and the Alabama State Land Company, also
upon Frank Y. Anderson, as agent for said Alabama and Chattanooga
Railroad Company, and upon the trustees who received deeds from the
State, or their successors, within ninety days from the date of the serv-
ice of notice of said demand; at the end of whieh period, if reconvey-
ance is refused, you will forward a complete record in the case to this
Department, with a view of its transmittal to the Attorney-General,
for the institution of proper proceedings to.vacate said patent.

RELINQUISHMENT—VACANCY IN LOCAL QFFICE.
ARMSTRONG v. MIRANDA.

A relinquishment, executed by the entryman while so intoxicated as to not compre-
hend the character of the instrument, is ineffective.

A vacancy in the office of either the register or the receiver, disqualifies the remain-
ing incumbent for the pelfomlanee of the duties of his own office, during the
period of such v acancy. .

A relinquishment sent to the local ofﬁce dwring a vacancy in the office of the regis-
ter is not filed in contemplation of law, and if returned to the entryman before
said vacancy is filled, no mctmn can be subsequently taken thereon by the register
and receiver.



134 DECISIONS RELATING TO THE PUBLIC LANDS.

First Assistant Secretary Chandler to the Commissioner of the General. ‘
Land Oﬁice, February 4, 1892. '

The land in controversy in this case is the SW £ .of Sec. 13, T.1 N
R. 4 B., in the Tucson land district, Arizona, for Whmh Jesus Mnanda.
filed pre emption declaratory statement on the 14th of September, 1885,
alleging settlement in Awugust, 1878, He clianged his pre- emptlon
filing to homestead entry, on the 23d of November, 1885.
On the 6th of May, 1887, he filed in the local ofhce notice of his in-
. tention to make final proof for the tract, before the clerk of the United
" States district court at Phoenix, Arizona, on the 17th of June, of that
year. This notice was published in the Salt River Valley News, the first
insertion being on the 14th of May, 1887, and the last on the 18th of
June. The affidavit of the publisher makes.the last insertion on the
18th of ¢ May”, but it is apparent on the face of the paper thatit should
have been June, as the paper was published weekly, and the affidavit
would make the first and last publications within four days of each
other, whereas there would be an opportunity for six insertions if the
first was on the 14th of May, and the last on the 18th of June.
" 'The date mentioned in the notice for making proof was June 17, at
which time such notice had not been published six weeks. He, there-
fore, asked for a continuance until the following day, which was
granted. The proof was made before the clerk of the court on the 18th
of June, at which time Armstrong filed an affidavit of contest, alleging
that Miranda had sold his right in said tract to said Armstrong, and
had relinquished his interest therein to the United States, and also that
the proof was advertised to be made on the 17th of June, and ¢ on that
day publication had not been made six weeks as required by law.”

This affidavit was forwarded to the local office with the final proof, and
hearing was ordered to determine the questions raised thereby. It took
place on the 18th .of October, 1887, and resulted in a decision by the
local officers on the 21st of May, 1888, in which they found in favor of
the contestant, and recommended the cancellation of the entry of Mi-
randa.

From that decision an appeal was taken to your office. After numer-
ous motions, decizions, and appeals, to which it is unnecessary for me
to allude, the appeal from the decision of the local officers of May 21,
1888, was decided by you, and their judgment affirmed September 23,
1890 Amn appeal from such decision by you, bunos the case to the'
Department for consideration.

In the record before me is a sheet of Iegml cap paper, upon which the
following is written:

In the United States Land Office, Tucson, Arizona.

Personally appeared before me, D. H. Wallace, a notary public in and for the

* county of Maricopa, Territory of Arizona, Jesus Miranda, who being duly sworn

deposes and says that he is the identical Jesus Miranda, who made pre-emption D.
8. No.1584, of W # of Sec. 13, T.1 N, R.4 E., on the 14th day of September 1885, and
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chnnged said tract to H’d. entry No.544, on the 234 day of November 1685. That
his receipt for his homestead entry No. 544 has been lost or mislaid, and is not now
in his possession and eannot be found. That he now relinquishes to the government
of the United States all his right, title and interest in and to the above deseribed
tract this 13th day of May 1887, and that he has not heretofore relinquished said
entry. Co - .
his .
JESUS X MIRANDA. |
mark.
Witness:
0. Y. . PORTERIE.
Subscribed and sworn to before me this 13th day of May 1887, and I hereby certify
the deponent is the identical person he represents himself to be,

D. H. WALLACE,

] . Notary Pubvl'ic.
~ Inreference to this paper, the evidence of Armstrong and his wit- -
nesses is, that it was signed by.the parties whose names it bears, on
the day it is dated, and that it was the result of certain prior negotia-
tions. That-Armstrong desired to become possessed of the land occu-
“pied by Miranda, but as he could not talk or understand the Spanish
language, and as Miranda-could not talk or understand any other, he
employed one Brown, who could talk and understand both languages,
to institute and conduct negotiations, with a view of bringing about the
_desired result. These negotiations resulted in the execution of the
paper above set forth, the consideration for which from Armstrong to
Miranda, was to be the sum of $1,300, seventy-five of which was paid

 the day the paper was executed, and the balance was to be paid when

Armstrong should receive his receipt from the local land office for a
tiinber-culture entry which he . desired to make for the land. The
relin quishment, together with the necessary papers for a timber-culture
entry, and the fees therefor, were immediately sent by Armsfrong to
Tucson, and weére delivered to Fred W, Smith, the receiver of the local
land office, at his residence,; about midnight of May 14, 1887, These
papers Smith took with him to the office the next morning, and handed
them to C. Ji. Dailey, the clerk who had charge of the register’s office.

At this time, the office of register was vacant at the Tueson land
district, in consequence of the expiration of the term of the former reg- .
ister, and the Senate having closed its session without confirming the

- President’s appointee for the position.

On the part of Miranda, the evidence in reference to the relinguish-
ment in question is that he was in the habit of having periodical
“ drunken sprees,” which usually continued about two weeks. That
he went on one of these sprees the first weeek in May, 1887, and con- .
‘tinued under the influence of liquor, and unfit for the transaction of
business, until after the middle of that month. That he was not sober
enough to understand the nature of a transaction which resulted in the
relinquishment, and supposed he was simply signing an agreement to
sell Armstrong the land after he made final proof, and received final
certificate. That he had no idea or intention of relinquishing the land -
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at all, or of selling it without consulting his wife and daughters, but
that he entered into the agreement to sell to Armstrong to obtain
money with which to continue his spree. That he did not become sober
until his wifé heard that he had signed a relinquishment, which was
the first time that he became aware that the paper signed by him was
of that character.

Armstrong and his witnesses deny that Miranda was drunk when he
signed the paper, and Porterie, who read it to him in Spanish, is quite
certain that he was sober and understood the nature of the paper, as
he said “all right” at the conclusion of the reading. The testimony of
this witness is somewhat weakened, however, by his statement that
Miranda was to give him. twenty-five dollars for interpreting the paper

“to him. He says this was Miranda’s ¢ own proposition.,” A sober man,
who was intelligent enough to comprehend the nature of a paper which
was written in a language which he could neither speak nor 1ead would
10t be likely to make such a proposition.

‘When Miranda was told by his wife that she had been 1nf01111ed that
he had relinquished the land, the inferview which followed between
them had the effect to sober him up, and resulted in an affidavit by
her, in which the circumstances under which the paper was executed
were set forth. This affidavit was forwarded to the local land office,

“and on the 10th of June, 1887, the clerk in charge of the register’s office,
wrote her attorney, among other things, saying:

1 have to advise you that on May 14, 1887, a paper purporting to be a relinquish-
ment, executed May 13, 1887, by Jesus Miranda, before D. H. Wallace, notary public,
accompanied by a timber-culture application of John 8. Armstrong for 8W. 1 of Sec.
13, T.1 N., R.4 E., was recerved in this office. g

8aid relinquishment and application have not been acted on by reason of the office
of register being vacant, during which time no filings or entries can be made.

If the facts ave as stated by the wife of Miranda, he was non compos mentis at the
time of executing said relinquishment, and incapable of doing any act legally to de-
prive either himself or his family of what rightfully belongs to them under the law.

Miranda thereupon made an affidavit, in which he detailed the. facts
and circumstances connected with the transaction, which was forwarded
to the local land office, accompanied with a demand for the return of
the relinquishment to him.

Under date of June 17, 1887, the clerk in charge of the reglster’s

-office, addressed a letter to Mu’anda, in which he said:

Sir: In answer to a letter of the 16th inst., from your attorney, requesting the
return of your relinquishment of homestead entry No.544, executed before D.H.
Wallace on May 13, 1887, I herewith return said relinqitishment, leaving your home-
stead entry outstanding and intact on the records of this office. .

Very respectfully
C.E.DAILEY,
_ Register’s Office.

That relinquishment forms part of the record before me. Across the
face of it is written the word “void.” It was introduced upon the trial,
to show that it had never been filed as required by law, and that there
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was no mark of any kind or character upon it, to indicate that ‘it had
ever been in the land office at Tucsoni. It was identified by receiver -
Smith, by a pin hole, which he said was made by him in pinning the
relinquishment and Armstrong’s timber-culture application together.
Upon the trial it was stated by Miranda that he was ready and willing
to-pay back to Armstrong the $75 which he had received from him. It
was also in evidence that on the 17th of May, 1887, the day final proof
was advertised to be made, an agreement was made between Armstrong
and Miranda’s attorney, by which Armstrong was to be paid $150 for
the 75 which he paid Miranda, and for his expensesin connection with
the relinquishment and his proposed contest, and he was to withdraw
all objection to the final proof, and all claims to the land. The next
day Miranda’s attorney tendered Armstrong $100 in gold, and promised
to pay the balance in four days, which was aceording to their agree-
ment. Armstrong declined to carry outhis agreement of the day before,
and hence the contest. '

As to the value of the property, A1mst1 ong and ]l]S wmnesses placed
. it at from twelve to fifteen hundred dollars, and Miranda at $3000. He
had Hved upon the tract continuously for eleven yéars, having purchased
the improvements of a former oceupant for $300. He had cléared and
ditched the land, built a house of four rooms, erected other buildings, -
dug a well, planted peach and pomegranate orchards, and several hun-
dred trees for timber, and had cultivated to crop from forty to eighty
acres each year. This constitutes and concludes & condensed history
of the case.

It is well settled that a relingquishment, to be effectn e, must be thc
voluntary act of the entryman. O’Brien ». Rlchtauk (8 L. D., 192).
From the evidence and circumstances of the case at bar, it is clem to
my mind that Miranda did not voluntarily and knowmgly execute a
relinquishment of the land in question. Ihave given the substance of
the evidence connected with its execution; and. need not refer to it
again.

In the case of Wiley ». Raytond (6 L. D., 246), it was held that. the
purchaser of a relinquishment can acquire no rights to the land by vir-
tue of his purchase,; and his rights as a settler must date from the time
when he made actual personal settlement. The same case also held
that ¢ a relinquishnient amounts to nothing, so far asreleasing the land
is concerned, until it is filed.” In the case at bar, Armstrong has never
.made actual personal settlement upon the land, neither has the relin-
quishment ever been filed. It was sent to the land office with other
papers, on the 14th of May, 1887. At that time the -office of register
at the Tueson land district was vacant, such vacancy having oceurred
on the 4th of 1 \Ifuch, 1887, and contmued until the 5th of July of that-
© year.

A vacaney in the office of either the register or the receiver dlsquah ‘
fies the remaining incumbent for the performance of the dutles of hig .
own office, during the period of such vacancy. Graham ». Carpenter.
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(9 L. D., 365). In commenting upon the case of Graham v. Carpenter,
and of the situation of affairs in the Tucson land distriet during the
vacancyin the officeof register,the Department, 1n the case of Williams
#. Loew (12 L. D, 297) said: _

When a vacancy oceurs in the office of register or receiver, the machinery of the
office stops from that moment, and cannot be put in motion again until the vacancy
is filled, and any act of the survivor during the vacancy, unless he is acting de facto,
is an absolute nullity. But when the vacancy is filled, the machinery of the office
resumes its work, and the register and receiver, in the exercise of official duty, pro
ceed to adjudicate all cases on file and pending in fheir office.

As already stated, the relinquishment in question was received at
the local land office while the vacancy in the office of register existed,
and while the machinery of the office was stopped, and it was there-
fore never filed therein. Before the vacancy was filled, it was returned
to Miranda, so that when the office resumed its work, there was noth-
ing connected with such relinquishment for the register and receiver to
adjudicate. The entry of Miranda has never been canceled, but is still
“outstanding and intact on the records of the office,” according to the
statement of Mr. Dailey, of the register’s office. Mr. Armstrong has
never paid any part of the amount which he claims was agreed upon
between himself and Miranda, as the consideration for the relinguish-
ment or for the land, except the $75 mentioned, which Miranda has
offered to return, together with compensation for any costs or expenses

‘incurred by Armstrong up to the time the contest was initiated. He
also continued to reside upon and cultivate the land, up to the time of
his death, and his widow and children have ever since resided upon and
cultivated the.tract.

From all the facts and cncumstances of the case, and in view of the
decisions of the Department, applicable thereto, and herein cited, my
conclusion is, that the decision appealed from should be reversed, and
that the homestead entry of Miranda should remain intact. It is so
ordered.

Questions relating to the final proof of Miranda, are not before the
Department for determination, not having been passed upon by you.
The record of the case, including such proof, is therefore returned for
your action thereon, -

MINING CLAIM—PUBLICATION OF NOTICE.

g CONDON ET AL. ». MAvmoTH MIining Co.

The notice of apphcatlon for mineral patent must be published: in the newspaper
nearest to the claim,

Secretary N oble to the Commissioner of the General Land Office, Febru-
ary 5, 1852.

On September 6, 1886, the Mammoth Mining Company filed its appli-
cation for a patent for the Bradley lode claim i in Tintic mining district,
Juab county, Utah.
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Notice of said application was published for sisty days in the Terri-

torial Enquirer of Provo City, Utah. No adverse claim was filed, and
on December 19, 1887, an entry-was allowed.
On August 22, 1889, Pat. and Matt. Condon filed a protest against

the issuance of a patent on said entry, claiming to be the owners of a

greater portion of the land by reason of prior dlseoveues and locations,
and asserting that,—

the notice of application for the patent was pubhshed inan alleged newspaper
known as the Territorial Enquirer. That the same is published in Provo City, Utah
county, a distance of one hundred and twenty-five miles from the claim known as
the Bradley claim, and from the mining district in which all of the claims in contro-
versy are situated; thab at the date of said publication, there was a newspaper puh-
lished in the same county in which the Bradley .claim and Tintic mining district
are situated, The Ensign, published in Nephl the county séat of Juab county, in
which the said mining claim is situated, and a distance of twenty-five miles from the
claim.

On October 30, 1889, you dueeted a hearing to be had

to determine Whether the publication of the notice of application for patent for said -

Bradley lode claim was made in the newspaper nearest the claim, in accordance
with the law and regulations thereunder.

" The trial was had on December 26, 1889, and after conmdermg the
evidence submitted thereat, on April 19, 1890, the register and receiver
found that,— :

The protest was well taken, and that the notice was not published according to.

law, and recommend that the Mammoth company be required to commence anew all
proceedings, concerning the publieatiou of their application for patent for the
Bradley lode mining claim,

The Mammoth Mining Company appealed from sald finding to your
office, and on October 25, 1890, after considering the case, you affirmed
the ﬁndmg of the 1eglster and receiver and held the mmel al entry for
cancellation.

An appeal has been taken from your judgment to this Department.

The only question in'issue is as to whether or not the notice of the
application for patent of the Mammoth Mining Company was published

according to law. If it was, under the provisions of Section 2325 of the
Mining Laws, Revised Statutes of the United States, the protestants
in this case can not now assert an adverse claim.

A statute providing for the service of notice by publication should .

be strictly followed in order to give jurisdiction.

I have considered the evidence in the record, and am-of the opinion
that your judgment, from which an appeal has been taken, is sustained
by the facts shown in the record. The case cannot be properly referred
. to the board of equitable adjudication for settlement, because no legal
notice having been given of the application for patent, no opportunity
has been given protestants to assert their rights, if they have any.

You will suspend the entry made by the Mammoth Mining Company,

and a new notice should be published.
Your judgment is accordingly modified.
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REPAYMENT—YPTRCIHASER AFTER CANCELLATION.
ALBERT G. CRAVEN,

A purchaser of land at an administrator’s sale, subs'equent to the cancellation of the
entry, acquires no right to a repayment of the purchase money paid by the orig-
inal entryman. - :

First Assistont Seeretary Chandler to the Commissioner of the General
Land Office, February 4, 1892.

T am in receipt of your letter of December 17, 1891, transmitting for
1y action thereon the application of Albert G, Cravens, for repayment
of the purchase money paid by James Montgomery for the NELof NE %
of section 10, and the SE % of section 3, T. 19 N, R. 15 W, B%tesvﬂle
land district, Arkansas, entered by him on Augu% 21, 1840 under the
pre-emption act of June 1, 1840 (5 Stat., 382), su‘pplemental to the act
of June 22, 1838 (idem 251), which entry was canceled by you on June
19, 1841, “Dbecause-the law did not allow entries of quarter quarter sec-
tions unless they are residnary ones created by the previous operation
of the act of April 5, 1832 (idem 503).”. You state that said Craven
made application for repayment in 1878, and filed his affidavit alleging
that he is the holder of said land under a direct claim or titlé from said
Montgomery, and he was required to furnish the original or certified
copies of the deeds of conveyance, or an abstract of title to prove his
assertion; that in July, 1879, the attorney for said Craven advised
your office that the records of the county had been burned during the -
war and he could not comply with the requirement; that thereupon you
advised him that the best thing for him to do was to go to a court of
chancery ¢ and have his claim of title decreed in him;” that it appears
from the accompanying affidavit of H. Fee that ¢“all of the above de-
seribed lands was decreed to the said A. G. Cravens by the chancery
court of Marion county, Arkansas, at the spring term of the court in
the year 1873,” in a suit between A. G. Cravens, plaintiff, and John
Coy, administrator of the estate of Thomas G. McClure, deceased, de-
fendant, and that all of the records of said conrt have been destroyed
by fire; that in lieu of the record Mr. Cravens has filed a bond to save
the United States harmless from loss on account of any other person
claiming title to said land. You also state that it appears that Mr.
Cravens “is entitled to the relief applied for.”” From the papers be-
fore me I am unable to concur in your recommendation. Mr. Craven
purchased his claim at an administrator’s sale long after the enfry of
said land by Montgomery was canceled upon the records of the Land
Department.. Under the law as it existed at the date of said cancella-
tion, Mr. Montgomery could not have 1ecelved repayment for the land.
4 Op. Atty-Gen., 227-253.)
At the time of the alleged sale by the admlnlbtrator, the ‘land in
question was a part of the public domain, and no State court can malke
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‘a valid decree of title to parties of any part of the public lands, so long
as the title remains in the United States. This doctrine is funda- -
mental and needs no citation of authority in support thereof. Mr.
Cravens has aequired title to this land through purchase from a sub-
‘sequent entryman who entered the lands shown on the records of your
office to be a part of the public domain. His purchase at an adminis-

“trator’s sale long subsequent.to the cancellation of said entry gives
him no claim against the United States which would warrant this De-
partmment in directing a repayment of the purchase money paid by Mr.
Montgomery, the original entryman. Ozra M. Woodward (2 L. D., 688).

Said application must be, and it is hereby, rejected.

HOMESTEAD ENTRY-ABANDONMENT—DEATH OF ENTRYMAN.
BrROWN 2. NAYLOR.

A contest against the entry of &.deceased homesteader, charging abandonment on
the part of the entryman and his heirs, must fail, where it appears that said en-
tryman died prior to the expiration of six months from date of entry, and his
heir subsequeuth complied with the law in the matter of cultivation.

A contest ‘should be dismissed where the defanlt. charged is cur ed in good faith before
the Ioeal office agquires jurisdiction in the case. - '

Pirst Assistant Secretary Chandler to the Commissioner of the Gemeral
: Land Office, February 5, 1892

I have considered the case arising upon the appeal of John C. Brown
~ from your decision of March 7, 1890, dismissing his contest against the
homestead entry of E. M. Naylor (deceased), for the SW. % of Sec. 10,
T. 7 8., R. 36 W,, Oberlin land distriet, Kansas.
" Naylor made homestead entry of said tract March 25, 1885. On
September 4, 1885, he died. - .
" On December 17 1885, Brown filed affidavit of contest alleging that
“neither B. M, Naylor nor his legal heirs and representatives had set-
tled or made any improvements upon the traet

- On February 18, 1886, the local ofﬁce entered judgment for default
‘against the enfryman. -

On July 9; 1887, Samuel Naylor filed application for réhearing, stating
under oath that he was the father of said-B. M. Naylor, and his only
heir;.that no notice of said contest had ever been served upon him;
apd’ setting forth other reasoxns why a reheanng should be granted.

" The application was “transmitted to your office; and. you, on March
20, 1888, ordered a rehearing, in ease an runended affidavit of ‘contest
should be filed. The affidavit was amended so as to read as follows:
~ That the said E. M. Vayloi or his legal representatives, have never settled upon
or made any 1mproveme11ts on said land, but that said land has been wholly
4bandoned by both “the entryman, and- his ‘heirs ‘and Tegal 1e1)1esentat1ves, from

March 25, 1885; up to and incInding Décember 17, 1885; and that he and they had
i‘nled to réside upon improve, and culivate said Iand.
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Hearing was had November 22,1888, After considering the tes-

timony, the local officers recommended the cancellation of the entry.

. Naylor appealed to youroffice, which decided in his favor. Thereupon
the contestant appealed to the Department.

‘The testimony shows that the entryman was an unmarried man; that
after a long sickness with typhoid fever he died, on September 4, 18@5
that his only heir at law was his father, 'Samuel ‘Naylor; that the laat!
ter, in May and June, 1886, caused ten acres of the Jand to be broken and
planted to corn—and that this was the first cultivation of the land;
that in 1887 said ten acres were sown to millet, and five acres more
were broken; and that in 1888 the fifteen acres previously broken were
planted to millet, corn, and cane, and five acres more were broken.

Your decision held that, as the entryman had died before the expira-
tion-of the first six months after his entry, no cause of action would
lie against him on the ground of abandonment; that no contest should
have been prosecuted against the entry until notice had been served .
upon his legal representatives; ¢jurisdiction over the parties in.in-
terest must therefore date from the time service of notice was had upon
‘the Deir and legal representative of the entryman”—which was on Oc-
tober 4, 1888; that the heir caused the tract to be cultivated every .
year aftel the death of the entryman to the time of the contest; that
the law does not require the heir of a deceased entr yman to remde upon
his homeéstead claim, provided he cultlvates the same; and you there-
fore dismissed the contest. :

I concur in the conclusion’ reached by you in all respects, except as
to your holding that, under the circumstances of this ‘case, jurisdiction -

_must date from the ’mme when service of notice was had upon the hGlI'
and legal representative.of the entryman.
. ‘When said heir and legal replesentatwe, on July 9, 1887 ﬁled appli-
cation for a 1ehefmmg, he made himself a party in the case, and must
be considered as- having notice from that - date. (See Sml’rh v Wash-
burn, 12 L. D., 14;. Andelson 2, Rey, ib. 690)

Your error 111 thm respeet however, in no way mvahdates the conclu-
sin reached by you that the contest should be dlsmlssed ‘More than
a year prior to the date last named he had proceeded in good faith to

.-cultivate the tract; and if he can. be considered as having at any time
beenin laches, such laches was cured before the date when the local office

acquired jurisdietion.
Your decision chsmlssmg\the contesb is thelefore afﬁrmed

) UBIVERSITY LA\TDS—EVIDE\TCE OF TITLE.
“STATE OF MONTANA.

Umverslty selectlons locdted and approved under tho act of February 18, 1881, prlor
to.the admission of the Territory as a State in the Umon, Tequired- no further
- act to complete title thereto except the admmswn of the ’I‘ermtory, a,nd ths cer-
tification of such la,nds to the governor. of the Terntory is sufﬁment ev1dqnce of

title.
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58’601 6tmﬂy Noble to the Commissioner of the General Land O_jﬁoe, Feb-
oua/ry 6, 1892,

- T am in receipt of your communication of January 16, 1892, transmit-
ting a list of selections made for the Territory of Monfana, under the
provisions of the act of February 18, 1881 (21 Stat., 826), granting to

the Territories of Dakota, Montana, Arizona, Idaho, and Wyoming
sventy-two sections of Iand for university purposes. Said list of selee-
tions was approved by the President, March 18, 1889, and the lands
embraced in said list were withdrawn for the purposes indicated in
said grant.
You submit the question, as to whether the certification of said list
of selections by your office, on April 8, 1889, to the governor of Mon:
tana, conveyed the legal title to said 1&11(1
"The act of February 18, 1831, granted to each of the terrltorles named
therein seventy-two sectlons_ of unappropriated public Jands, for the .
use and support of a university in each of said territories when they
shall be admitted as states.into the Union, to be selected and with-
drawn from sale.and located under the direction: of the- Secretary of the
Interior and with the approval of the President.
- The lands embraced in list No. 1, transmitted with your letter, were

selected by a duly authorized agent of the Department, and withdrawn
from sale and located, with the approval of the President, on March.18,
1889, in full comphance with the provisions ofthe act of Febluary 18
1881, No further action was necessary to perfect and complete the tltle‘
to these lands under the grant, except the admission of the territory as
' astate in the Union, and the selection and location of said tracts in

part satisfaction of the grant to said: territory being intact November 8,
+ 1889, when the admission of said-state into the Union became complete

under the enabling act of Fébruary 22,1889 (25 Stat., 676), the title of
.. the state to said lands became complete and related back to the date of -
the selection and location of the same, and the certification of said list
by your office to the governor.of Montana was sufficient evidence of the
title of the state to such land W1t]10ut further action on-the part of the '
government:

Besides, the 14th sectwn of the act of February 22 1889, prowdes

-that the lands granted to Dakota and Montana by the act of February
18, 1881

are heleby vested in the states of South Dakota, North Dalota, and’ Moutana, Te-
.spectively, if such states aré admitted into the Union; as'provided in this act, to the
extent of the full quantity of seventy-two sections to eacl of said states,-and any
- portien of said. lands that maynot have beeu selectecl by gither of said- termtomes of
Dakota or Montana, may be selected by the respective states aforesa1d

- It is apparent-that-it was intended that the absolute tltle to the spe
~cific tracts selected and located; in compliance ,Wlt_h the requlrements
of the grant of February 18, 1881, should, upon its admission, immedi-
_ ately vest in the state, as it requnired no:further action on the part of
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the government to 0‘1ve the grant precision as to those tracts, and as
to any portion of said lands that had not been selected provision was
made for the selection of such Iands by the state authorities.

I see no reason for any other action of the Department upon said
list, there being no statutory provision requiring the issuance of pat-
ent, and said list is therefore herewith returned. ~

RELINQUISHMENT—APPLICATION TO ESTER—CONTEST.
GILTNER ». HUESTIS ET AL.

A relinquishment, accompanied with an applic&tibn to enter, filed simultaneously
with an affidavit of contest defeats the right of the contestant to proceed against
the entry thus vacated. -

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 5, 1892. :

This record presents the appeal of Charles E.Giltner from your judg-
ment affirming the action of the local officers rejecting his affidavit of
contest against the timber-culture entry of Henry M. Huestis for the
W. 4 NE, 4, Sec. 5, T. 6 N, R. 38 W., McCook, Nebraska, and canceling
said entry upon relinguishment presented by Henrie F. Hole and allovw-
ing the latter to make homestead entry for said land.

Huestis made his timber-culture entry for the entire NE, } 1 of said
Sec. 5, May 6, 1885. Said entry was canceled by rehnqmqhmcnt as to
the E. & of S‘lld quarter February 19, 1887.

On February 27, 1889, Huestis executed a relinquishment of the re-
mainder of his entry, to wit, the ¢ eighty” here in question.

On the morning of Mareh 1, 1889, upon the opening of the local oftice
Giltner presented his contest- aﬁldawlt and Hole presented with said Iast
relmqmshment his homestead application for theland. The lecal office
rejected Giltner’s affidavit and allowed Hole’s entry. Giltner appealed.
By letter dated September 23, 1889, you directed a hearing to determine
the rights of the parties. Such hearing, at which parties appeared
with counsel, was commenced at the local office December 6, and pro-
ceeded with upon different days until December 9, 1889, when it was con-
cluded. The local officers rendered their joint opinion that Hole’s entry
shbuld remain intact and that Giltner’s contest should be dismissed,
‘Giltner appealed from this ruling, whereupon by decision dated July 3,

1890, you affirmed the ruling below. On July 31, 1890, Giltner filed a
motion to review said decision:

On October 13, 1890, you denied thm momon, whereupon Giltner hled
the pendmg appeal

It appears that for a consideration - of $900 Hole bought Hues-
tis’s improvements on the land; that February 27; 1889, Huestis de-
livered to him his sald rehnq uishment; that Grlltner hem]nn of smd
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transaction, started same day overland to the local office to contest
the Huestis .entry; that the following day Hole proceeded by rail =
- to the local office to present said relinquishment and make applica-
tion to enter the land; that Giltner arrived in MecCook about 11 p. m.,
'Februaly 28, and Hole about 4a. m., March 1, 1889; that both parties
were at the local office at 9 a. m. Mawh 1,1889, When it was opened for
business and that they enteled the ofﬁce togethel Giltner then pre-
sented his contest affidavit, alleging the Huestis ently to be specula-
tive, to a clerk who endmsed it ¢ filed at 9 a.m.,sharp, March 1, 1889.”

In the meantime Hole inquired of another clelk for the tmct book
and after examining if, plesented with Huestls’ relinquishment ]ns said
homestead application.

Hole’s application was then received and endorsed “ filed March 1,
1889, at 9 o’clock and 4 minutes.”

Shm tly thereafter the receiver dechned to ratify the said endorse:
ments, finding that Giltner’s affidavit and Hole’s application were pre-
sented simultaneously. Giltner’s affidavit was accordingly endorsed:
“Affidavit of contest and application rejected for the reason that Henrie
P: Hole made homestead application with relinquishment and was in
the office at the same time being the first party to look up said claun
on the plat record both being filed at or about the same time.”

The local officers and yourself both find that Giltner’s affidavit was
filed a few minutes before Hole’s application, but concur in the coneclu-
sion that the rights of Hole are the better. This coneclusion is reached
upon the theory that Giltner’s contest was initiated with knowledge of
~ Hole’s purchase of Huestis’ improvements and that the lattel’s relin-

" . quishment was not induced by said contest.

It is urged on appeal that Giltner’s contest atfidavit being presented
before Hole’s application, the latter’s 11ghts are inferior. Ibis true that
a contestant’s rights attach with the filing of his affidavit and are prior
to those of a subsequent applicant who presents a relinquishment,
‘Webb ». Loughrey ef «l. (10 L. D,, 302). But it is also true that the
filing of a relinquishment accompanied by a pre-emption declaratory
statement defeats a simultaneous application to contest the entry thus
vacated. Leewv. Goodmanson (¢ L. D., 363).

Giltner’s contest affidavit was, it appears, handed over the counter
at the local office a few moments before Hole’s application. But this
was done while the latter was examining the tract. books to ascertain
‘the status of the land. Such examination being manifestly a proper:
preliminary to Hole’s application and being immediately followed by
the same, constituted the initial act in making it. Consequently his
- rights as applicant began with his inspection of the tract book, ¢
- Hole’s application with Huestis’ relinquishment may thus be consid-
ered. as simultaneous with Giltner’s application to contest. Under the
doctrine announced in the case of Lee ». Goodmanson, supra, the Hues-
tis entry, by reason of said relinquishment (section 1, act May 14, 1830,

14561—voL 14——10
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21 Stat., 140), “expired simultaneously” with the filing of Giltner’s
affidavit which, consequently, ¢ found no entry to contest.” It follows,
I think, that Grlltner’s contest has been propelly rejected for confliet
with Hole’s application to enter.

Your judgment is affirmed.

,;,P
OKLAHOMA LANDS—HOMESTEAD-—TOWNSITE. M}w’

DAVIS v. FOREMAN, ‘:9 LC /‘3 (? 9&/

An application of a homesteader to purchase, for townsite® pmposes, under sectmn
22, act of May 2, 1890, lands embraced within his homestead entry, can not be
allowed except on due showing that the applicant is entitled to perfect entry
under the homestead law, and this question must be determined without refer-
ence to the fact that the land is oecupied and required for townsite purposes.

A homesteader who has voluntarily ceased to exercise control over the greater part
of his land, and entered into a lease of such part, to a townsite company, by the
terms of which he agrees to convey title to such parf of the land, when his
claim thereto is perfected, is disqualified to perfect title as a homesteader, and
henee can not purchase under section 22 of said act.

Secretary Noble to the Commissioner of the General Land Office, February
6, 1892,

On April 23, 1889, John A. Foreman filed soldiers’ declaratory state-
ment at the Kingfisher, Oklahoma, land office, for the NW. 1 of Sec. 9
T. 12, R. 7, and on the 1l1th day of May, 1889, he made homestead
entry for the same. On August 9, 1890, he made application to pur-
chase said tract under the second proviso to section 22 of the act of
May 2, 1890, 26 Stat., 81, alleging that said land was occupied for town-
site purposes, and he filed plats of said land as a part of the townsite
of El Reno, which plats was approved by me.

On December 16, 1890, he submitted final proof in support of said
application. At the hearing, Anson A.Davis appeared as a protestant,
and cross examined the claimant and his witnesses, and afterwards,
viz., on. December 17, 1890, filed a duly corroborated affidavit of con-
test as provided by section seven of the circular of instructions under
the proviso above mentioned (11 L. D., 68).

In this affidavit Davis charges on information and belief, that said
homestead entry was ﬂlegal and void, for the following reasons:

Farst, That said entryman, John A. Foreman, did enter upon and occupy a portion
of the lands open to settlement under the act of Congress of March 2,1889, by the

President’s proclamatlon of March 23, 1889, prior to the hour of 12 ¢’clock noon, of
the 22d- day of April, 1889, and subsequent to the date of said act; and contrary to
its pro‘%risions H

Second, That said entry was not made for the sole use and benefit of said Fore-
man, nor was it made for the purposes of cultivation and other agricultural opera-
tions, but was made with the view and purpose of locating and establishing a town
upon said tract, and with a view and purpose of speculating in the sale of portions
of said tract for townsroe purposes, and sald entry was made in the interest of other
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persons composing or subsequently composing, 4 townsite company or organization,
-known as the Oklahoma Townsite and Land Company, or some similar designation ;
Third, That said entry was made and procured through frand, in that, to wit,
that said entryman, and the individuals composing or subsequently composing said
company, did confederate and conspire to procure title to said tract as a townsite
by and through said John A. Foreman in the inferest of said townsite company, and
for the purpose of dealing and speculating in portions of said tract as town lots,
for'the benefit of said townsite organization, and the individuals composing the
same. .
That in pmsuance of such unlawful collusion, said Johu A. Foreman and said
g ‘itownslte organization, did at or abowb the date of said Lomestead entry proceed to.
lay off a large portion of said tr actinto streets, lots, and blocks, and, under a lease
given by said Foreman to said townsite company, proceeded to sell interests in lots
upon said tract and to deal and speculate in such interests, which said dealings and
speculations have continued to date. Affiant further saith that this proceeding is not
. initiated with a purpose of harassing the elaimant and extorting money from him
under a compromise, but is made and prosecuted in good faith with the ébject of -
securing the cancellation of such fraudulent entry and to prosecute to final determi-
nation.

This affidavit is corroborated by William T. Darlington, who swears
that he is well acquainted with John A. Foreman and the tract of land
mentioned in the foregoing affidavit of Anson A. Davis. ¢ That he hasg
read the foregoing affidavit of Anson A. Davis and that he knows of
his personal observation that the matters set forth in the first and
second allegations therein are true, and that from common report and
from personal observation of what has transpired wpon the tract in con-

_troversy since the 23d day of April, 1889, he verily believes the matters
set up in the third allegation are true. That he knows of his personal
observation of the dealing in lots of said townsite company upon this
tract during a period from about the middle of May, 1889, to date.”

The final proof of Foreman, and the contest of Davis were submitted
by the local officers for your consideration as required by the instruc-
tions. In their letter of transmittal the local officers say:

The proof certainly shows a condition of affairs which is, to say the least, very

. questionable on the part of Foreman, and that he was in the territory prior to April

22, 1889, without right seems eclear. It seems to us that the evidence taken on final

proof is sufficient of itself to warrant you in cancelling said entry, yet another fact
is apparent to this office, i. &, that the townsite occupants are all willing and anxious
for the proof to be approved and that Foreman be allowed to make said entry and
the opposition comes from parties not interested in the townsite occupants or settlers.

Davis has a homestead filing and is living near arival own, while the others have
had trouble with Foreman.

In your decision rendered May 19, 1891, you state that the affidavit-
of Davis would be sufficient to Justlfy theordering of a hearing ¢ were
sufficient evidence not already before me upon Whlch to determme this
case.”’

You found that Foreman had not enteled the Terutory of Oklahoma
in violation of the law, nor the President’s proclamation thereunder,
that he had complied with the requirements of the homestead law, and
was entitled to make payment for the land and to receive final eertifi-
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)

cate therefor, and in accordance with your decision final certificate was
issued to him nine days thereafter, viz., on May 28, 1891.

Your decision was based entirely upon the evidence of Foreman and
his witnesses, none having been submitted in opposition to his claim.

You denied the right of appeal, and upon Daviy’ application to this
Department, the entire record in the case has been transmitted for my
consideration.

B parte statements and affidavits COlltd;l]llHO charges and counter
charges of bad faith, etc., ‘should not be allowed to operate to the prej--
udice of the legal 110]113 of an applicant before the Land Department.
The question to be determined therefore is, should the hearing be or-
dered, or should the entry be canceled upon the showing made by the
claimant Foreman himself ¢

The law under which he applies to make entry provides—
that in case any lands in said Territory of Oklahoma which may be occupied and
filed upon as a homestead, under the provisions of the law applicable to said terri-
tory, by a person who is entitled to perfect his title thereto under such laws, are re-
quired for townsite purposes, ete.

The qualifications of an applicant are thus clearly defined; he must
have been onewho had made homestead entry for the tract in accordance
with the provisions of the homestead law as applied to the Territory of
Oklahoma—not only must he have been qualified as to age, citizenship,
ete., but he must have complied with the requirements of the proclama-
tion of the President of the United States, in the matter of not enter-
ing within the limits of said Territory until after 12 o oloek noon, on
April 22, 1889,

]]hmmmtmo the first clause in the words descnbmg the quahﬁcatlons
of an apphcant the law will read,
that in case any lands in said territory of Oklahoma, which may be occupied and
filed upon as a homestead by a person who is entitled.to perfect his title thereto
under such laws, are required for townsite purposes, ete.

Admitting that Foreman made a legal entry, the question that re-
mains to be determined is this: is he entitled to perfect title to the land -
embraced in said entry, under the homestead laws? and this question
must be determined without any reference to the fact that the land is
occupied and required. for townsite purposes.

The principal evidence submitted by Foreman in support of his appli-
cation was given by himself, and from this evidence 1 quote, as fol-
Jows: :

Q. 112, What was the first building or structure placed on the fract of land in con-
“troversy ¢

. A boarding house.

. 113. When was it built?

I do not know. It was built in my absence and without my knowledge.
. 114. When did you learn of its presence thele first ¢

. On the 17th day of May, 1889.

. 115. When did you last visit the tract in controversy prior to that day?
. Ileft on the 14th for the south. .

POPOFOF
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Q. 116. Was that building constructed there during the three days that intervened
between the 14th and 17th? ) )
" A. It must have been the 13th instéad of the 14th that I leff. On the 13th Ileftin
charge of my claim in my tent Mr. Isaac Galonick and Mr. Barwise, to remain and
take care of mafters until my return, giving them special instructions to prevent
any parties from coming on the place; as an atteinpt had been made about the 12th
by four wagons loaded with men and effects coming onto the place, and informing
me they intended to start a townsite: I gave them to understand that I wonld not
permit it, as long as I could hold my homestead filing. I do not know who they
were, but they took the advice and left. There had another party attempted to es-
tablish a townsite on the flats on the lowlands or the valley. They also were de-
feated by the holder of that claim. This caused the instruction to the aforenamed
parties to prevent any settlement. on or jumping of my claim. I instrueted them
that if any effort was made. to call upon the military. During my absence the
parties came and moved on and defied my men to put them off; the military was in-
vokeil; they refused to ‘act wifhout the orders of a U. 8. marshal; the marshal was’
invoked, came to the'ground and affer a consultation with the intruders withdrew:
without ealling on the military to help him. Upon my return from the south to the
South Canadian I was informed that I had a town on my place. I asked who the
parties were; they could, not name -them. Next morning I went directly to Fort:
Reno to find out what had been done and who they were, I there found out that
there as.a company and that the military counld not act withont the orders of a U.
8. mazshal. I then went out to the homestead; I found a group of men actively en-
gaged in surveying and laying off a town. I found a number of tents, a boarding
tent with lumber for a floor for a boarding house. They had stopped my plow,
which I had c¢ontracted plowing for ten acres on the northeast corner of the claim.
After waiting a few hourd at my own tent to gain full information of all that had
transpired and the names of the parties, 1 sent word to the man that had the con:
tract for plowing to coraplete his contract of ten acres. I then went over to the tent
representing headquarters. I there met one Dr. Rogers who stated they wanted to
start a town. Itold him that they did not want to start but that they had already done
it. A proposition to lease was made. I refused to accept. I asked them to vacate
He commenced to argue the question with me; that he represented a large capital,
and that he had already given the marshal $75, to leave the claim, and leave him in
possession, He further stated that if I would not agree to lease that he would fur-
nish the money to Dr. Westfall to contest me and he would lease it. I then sent to
the Fort to see Mr. Evans, post sutler. Having confidence in him to obtain advice;
he advised me to lease a portioti of my homestead to the parties as the place was full
of lot jumpers and by that means the party might organize a. town government to
keep peace. I accordingly on the 19th day of May, agreed with them upon a lease.

Q. 117. Have you a-copy of that leasein you possession or under your ¢onfrol?

A. No, sir.

Q. 118. What were the terms of the lease“? as to payments and as to the time for
Wlueh it was given?

‘A. $1.00 per annum till $he title would be made to the holdels

Q.119. Then the lease contemplated the passing of title from you to the lot own-
ers?

A. The lot owners would look to me after pelfectmg my title for theirs.

Q.120. What portion of the tract did you lease to this town company?

A. Three forties, retaining one forty for cultivation.

Q.121. Did you turn over the control of these three fmtles to the townsite com-
pany?

A. Conditional that they put up a school house and maintain a school; pub up a

hotel platted the grounds, paid all expenses,
. N A
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Q. 122, Did this company talke possession of the lots from these three parties and
agsume to sell interest or issue leases upon them.

"A. The company assumed their rights nnder the lease to 1elease

Q.123. For what length of time did the leases ffom the company run?

A, No specitied time.

Q. 124. Did not some or most of them run for ninety-nine years?

A. I know of none.

Q.125. Did not these leases contain an agreement on the part of the townsite com-
pany to convey title?

A. The titles were to be conveyed as soon as I got them, :

Q. 126. You agreed upon receiving title to transfer title to the townsite company
did you not?

A. No, sir.

Q.127. To whom did you agree to tldllsf(‘l mtle?

A. To the lot owners. )

Q.128. Did not the townsite company in their leases agree to transfer title to the
Iot holders under those leases?

A..The eustom by the property holders invariably was to come and see me and
ascertain what I would do in the case and at the time that I received my title, and
protect their interest.

Q.129. Will you answer the question?

A. In pursuance to their lease they had no right to malke a title without me.

Q.180. Is there in the lease from you to the townsite company or from or in the
leases from the townsite company to the lot holders any clauses which would give
the lot holders recourse ou you in event of your not transferring title under the cov-
enants in your lease?

A. I don’t kmow that I ever read any of those leases; I paid little attention fo it,
holding the power in the final settlement to see justice was done.

Q.131. If a settler who was not a member of the townsite company wanted to se-
eure lots in the townsite on this tract how would he proceed to secure the lots?

(Objected to as incompetent and immaterial. Objection sustained.)

Q.132. Did this townsite company after receiving your lease and taking possession
of the three forties proceed to sell or lease interests in lots theleou‘?

A. No, sir.

Q. 133. State what they did?

A. They platted the ground.

Q. 134, What next?

A. When the plat was duly 1)1‘6]_3%];16(1 they commenced to sub-lease.

Q. 135. Did they noL have an auction sale or auction sales i in interest in lots?

A. No, sir.

Q.136. Did they have auction sales of anything with reference to the lands you
leased them?

A. No, sit. There was an attempt made by a party before it was platted and I
forbid it.

Q.137. Did they not about the 21st day of May, 1889, proceed to sub-lease, for a
consideration or considerations interests in these three forties?

. A. Plats were not completed till about May 26, or 27th, 1839, At that time I was

away after my family. .

Q.138. Will you answer the question?

A. I think it was the 27th not the 21st.

Q. 139. Was not this system of sub-leasing in effect a sale of the possessory right
of lots? ) .

(Objected to as calling for a conclusion from the witness. Olbjection sustained.)

Q. 140. Was the possession of lots transferred from the company to the lot holders
by this system of leases or sub-leases? .

A. By sub-lease.

N
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Q. 141. How many lots were sub leased or farmed out to the Rock Island Rail-
road‘?

(ObJected to asincompebent zmd 1111p10per and immaterial. Qnestion W1thd1'auwn.)

Q. 142, How many lots were sub-leased or farmed out to the individuals compris-
ing the townsite company? :

A. I ' know of none.

@.143. How many lots were seb apaﬂ:t to you by the townsﬂ?e company ?.

A. I took thirty lots.

Q.144. When did you take those thirty lots?

A. T designated those lots as a reserve on about the 27th day of May, 1889.

Q. 145. Has not yourself or your wife signed leases or sub-leases on some of those
thirty lots reserved by you?

A. 1 have not. My wife has, but not my lots.

Q. 146. Then it is a fact it is, that within six or seven days from the date of your

" homestead entry, you transferred for townsite purposes three-fourths of the land
embraced therein to a townsite company? )

A."No, sir.

Q. 147, When did you state that lease was made?

A: On the 19th day of May.

Q.148. What was the date of your homestead entry?

A. April 23, 1889, was the first one.

Q.149. What is the date of homestead entry No. 939, in youl name?

A, May 11, 1889. .

Q.150. I will ask you again. Then it is a fact that within eight days from the date
of your homestead entry, you transferred the conftrol of three-fourths of the land
embraced in that entry to a townsite company ¢

A. I wag forced to agree upon a lease. ’

Q.151. What lind of foree was used to compel you to sign that lease?

A. A crowd of lot jumpers.

Q. 152, What kind of force did the crowd of lot jumpers use?

A. They were on the land and tried to get possession of it..

Q. 153. When did you first find this crowd of lot jumpers on the land?

‘AL The 18th of May.

Q. 154. On what day did you sign the lease?

A, On the 19th we agreed upon a lease.

Q. 155. The control of the three forties leased by you has heen in the townsite
company since the date of the lease has it? . :

A. In pursuance to the agreement of the lease.

 These statements clearly show that immediately after making his
entry, and a year before any legislation was enacted looking to the per'
fectmg of title to lands entered as homesteads, but occupied for townsite
purposes, Foreman had voluntarily relinquished control of the greater
portion of the land entered by him; that he had voluntarily ceased to
oceupy the tract for homestead purposes, or for the- purposes contem-
plated by the law under which he was claiming. Foreman attempts to
convey the impression that the occupation of this land by the townsite
company was in opposition to his will and against his wishes. Theevi-
dence before me is neither satisfactory nor convincing on this point.
He states that on May 12, a party attempted to make townsite settle-
ment on the land but desisted at his request, still notwithstanding
this clear intimation that people were contemplating a townsite settle-
ment in that vicinity, he, two days later, left the land, as he states, in



I

152  DECISIONS RELATING TO THE PUBLIC LANDS.

charge of two, men, and was absent fowr days, during which time a
company, composed in part at least, of his friends, whom he states he
had ‘known for years’ and in whom ¢he had implicit confidence” took
possession of the tract for town-site purposes. If he was earnestly op-
posed to the townsite settlement it is difficult to explain his action in
the premises in accordance with that theory, but, however this may be,
it is clear that he iminediately after his return to the tract, voluntarily
entered into a lease of the premises to the townsite company, and by the
terms of this lease he parted with all control of that portion of his claim,
agreeing to transfer complete title when title was perfected in him.
The company to whom he had leased and transferred these lands, in
turn leased and transferred them to other parties, and all this was done
without the shadow of law upon which to base such action.

The homestead law expressly provides that before a patent shall issue
~ for land embraced in a homestead enfry, a claimant shall make affidavit

that no part of said land has been alienated, except as provided in sec-
tion 2288, Revised Statutes. TForeman had so disqualified himself that
he could not truthfully malke such an affidavit, hence he was not entitled
to perfect title under the homestead laws.

It is contended that Foreman had not alienated the land thus leqsed
but I do not so read the homestead law. It is merely repeating-a tru-
ism, to say that the homestead law was enacted for the benefit of those
seeking homes upon the public domain; the theory of the law is, that
the land thus entered is to be used and retained as a home, as a place
of abode for the entryman and his family, hence said home, said abode
can not in any event become liable to the satisfaction of any debt con-
tracted prior to the issuing of the patent therefor.

" In that provision of the law which requires a claimant to make affi-
davit that no part of the land has been alienated, it must be assumed
that the word ¢alienated ” wasused in its ordinary acceptation, and that
the intention of Congress was to prevent the transfer of possession of
the lands embraced in the entry, to another party, the lands were to be
retained in the possession of the entryman for his home and for the sup-
port of himself and family. This view is clearly sustained by tne pro-
visions of section 2288, Revised Statutes; which permits an entryman
to transfer, by warranty against his own acts; any portion of his home-
stead for chureh; cemetery or school purposes, and for the right of way
of railroads across such homestead and such transfer shall in no way
vitiate the right to complete and perfect title to his homestead. In
these cases the entryman has not transferred a portion of the land em-
braced in his homestead, because the fee is not in him and may never
be, he has simply-transferred his right of possession to that portion of
his entry both while the title remains in the government and after it
has passed to him; but the law provides that his right of transfer or
alienation of possession of a portion of his claim shall cease at this
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point, and if he attempts any further transfer or alienation, he shall be
prohibited from completing title to the land embraced in his entry.

In view of the statements made by Foreman, I do not think it will be
seriously contended that he did not transfer the three forties or one
hundred and twenty acres embraced in his entry, and the possession of
the same, to the townsite company.

. The company had absolute control of the land, it dlsposed of lots, and
-valuable improvements were placed upon the same by the purchasers,
and.it would be absurd to suppose that this was done on any other
theory than the one that Foreman had parted with his intevest in said

“land or lots. The contention of Foreman, carried to its logical conclu-
sion, wonld result in this, that a homestead claimant, inmediately after
the entry, may transfer possession and relinquish to another, all the
land embraced in his entry with a covenant to transfer absolute.title
as soon as title is perfected in him, and then having been permitted by
his grantee, to reside on the land for the required time, he may perfect
titlé upon the theory that there has been no alienation of the land as
contemplated by law, as he had no ownership to transfer or alienate. .
It is sufficient; to say that such a construction would be contrary to,-
and utterly subversive of, all the principles of the homestead lasw and
can not be entertained.

. There can be no doubt in my opinion, as to theillegality of the action
of Foreman, and that he considered the same illegal. I find in the °
Congressional Record dated January 23,1890, page 740, a 13001d of’

- the following proceedlngs

Mr. PERKINS. I desire to bring to the attention of the committee a statement which
I have received from the city of El Reno. I ask it to be read to the committee, and
if there is no objection I will move that the town of El Reno be excluded from the
provisions of this bill. T ask the statement be read so the committee may be ad- .
vised. )

The Clerk read as follows:

In replying to a document signed by J. A. MacDonald and others, we the under-
signed officials, citizens and homesteaders of El Reno, most respectfully submlt to

_your honorable body the following statement of facts:

The Oklahoma Homestead and Town.Company having leased from three home- i
steaders three 80-acre tracts of land at a rental of $1.00 per acre annually in adva,nce,
and having laid said land off for a/town site, in lots and blocks, and having sub-.
leased the same for a consideration in hand paid and a balance to be paid when a
perfect title can be made, and there being the most perfect understanding and abso-

_ Iute satisfaction between the holders of the leased lots, the Oklahoma Homestead
4and Town Company, and the homesteaders who have leased the aforesaid company
their lands, and the Oklahoma Homestead and Town Company having erected and
maintained a first-class hotel, built store buildings, ofﬁ;ee buildings, and school
buildings, made roads in and around the town, built bridges and culverts, sunk and
equipped public wells, and subsidized stage-lines to the amount of thousands of dol-
lars over and above all moneys received from the lease of lots: Now, therefore, we
respectfully ask that our contracts and agreements between all parties connected
therewith shall be legalized that they may be fully carried out. .

_A. A. Farpham, mayor, Jas. B. Scales, councilman.

. Alva C. Springs, eouncilman; J. A. Foreman, homesteader;
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Mr. PErKINS. Mr. Chairman, I am not acquainted personally with any of these
 gentlemen, but I am told that this memorial recites the situation very correctly.
Now I do not think it would be right for this committee to attempt in any way to
legalize what these gentlemen have done. But I ask unanimous consent to submit
an amendment which will provide that this bill shall not apply to the fown of Ei
Reno, in Oklahoma.

In my opinion Foreman is clearly disqualified by the plain provisions
of the statute from making an entry under the second proviso of see-
tion 22 of the act of May 2, 1890, such being the case it is not necessary
to discuss the character of the cash entry made, as the law clearly indi-
cates who cau, and who can not, make the same.

Neither is it necessary to discuss the question as to whether or not
the occupancy of land embraced in a homestead éntry by townsite set-
;tlers, would prevent the perfecting of title under the homestcad law, to
said land.

The case before me must be determined in accordance with the law
as I find it. Your decision is reversed, and the homestead and cash
entry of Foreman must be canceled, and the land may be entered under
the provisions of the townsite law, applicable to the Territory of Okla-
homa.

PRACTICE—-REHEARING—APPEAL—CERTIORARI.
BisHor v. WALDEN.

Rule 79 of practice only apnlies in cases where the motion for review or rehearing
is filed within the time allowed for taking an appeal, and then only suspends
the running of time allowed for appeal until the motion is disposed of and due
notice is given of the decision thereon.

A writ of certiorari will not be granted where the right of appeal is lost through the
failure of the applicant to assert the same within the period prescribed by the
rules of practice. '

Secretary Noble to the Commissioner of the GQeneral Land Offlce, Febru-
’ ary 6, 1892.

This is an application filed by Gus. Walden, for an order under Rules
.of Practice 83 and 84, requiring you to certify the coutest proceedings
and the record in the case of C. . Bishop ». Gus. Walden, involving
the SE. % of Sec. 20, T. 40 8., R. 2 E., Roseberg, Oregon, to the Depart-
ment for eonmdem’mon. ’

It appears that Walden filed pre emption declaratory statement for
the tract in question July 20, alleging settlement thereon July 13, 1888.
‘On November 14, 1888, Bishop made application to purchase the S. 1 of
the SE. % and the NE. } of the SE. 1 of said section, under the act of
‘Congress of June 3, 1878; (20 Stat., 89)

In order to determine the rights of the conflicting claimants a hear-
ing was had before the local officers at which both parties appeared and
submitted their testimony. On January 23,1889, the local officers de-,
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cided the case agamst Walden on the glound_ that he had taken the
tract for the purpose of business and trade and not in good faith as a
presemption. Notice of their decision was served on Walden January
26, 1889, as shown by registry return receipt. On the Tth of March,
1889, Walden filed with the local officers a motion for a rehearing before
them based upon alleged newly discovered evidence. This motion the
local officers on the 21st of May, 1889, overruled, for the reasonsthat by
the exerciseof duediligence Walden mlght have produced said evidence
at the former hearing, and that said evidence was cumulative in char-
acter.

On the 19th day of June, 1889, Walden appealed to your office from
- the decision of the local officers of January 23, on the merits of the case,
and also from their decision of May 21, denying his motion for a rehear--
ing. Upon this state of facts yon, on the 8th of September, 1891, found
. that inasmuch as the appeal of Walden, from the decision of the local
officers of January 23, 1889, was not served upon Bishop and filed until
June 19, 1889, more than thirty days after the same was rendered, that
said appeal was not taken in time, and you thereupon considered the
case under rule 48, and as between these parties you found no errorsin
the finding of facts and conclusions of law by the local officers. There-
upon you denied Walden the right of appeal. This application for cer-
tiorari is based upon your action.

It is claimed in the affidavit of Walden, that in 1ess than thirty days
after notice of the decision of the register and receiver, he filed his mo-

* tion for a rehearing before them, and he claims that because he did
this ¢ his appeal should not have been disallowed as it would then com-
ply with rule 79.” S " ‘ ‘

Rule 79 is as follows: “The time between the filing of a motion for
rehearing or review and the notice of the decision upon such motion
shall be excluded in computing the time allowed for appeal.”

.The record shows that Walden received notice of the local officers’
decision on the merits of the case, on the 26th day of January, 1889;
the motion for rehearing was not daly served and filed until the 7th
day of March, 1889,—forty days after notice of the decision was re-
ceived by him—a decision was rendered on said motion May 21, and
‘Walden did not serve his appeal from the decision of January 23, upon
Bishop until June 19, 1889, twenty-nine days after the decision on the
motion for rehearing.

Rule 79 only applies in cases Whele the motion for review or rehear-
ing is filed within the time allowed for taking an appeal, and then only
suspends the running of time allowed. for appeal until the motion is dis-
" posed of and. due notice is given of the decision thereon.

In this case the motion for rehearing was based upon the allegation
of newly discovered evidence and therefore, was not required to be filed
within the thirty days under Rule 77 of practice, but it was filed after
the time for appeal had expired and for this reason said rule 79 hasno
apphcfltlon to the case.
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A writ of certiorari will not be granted where the right of appeal is
lost through the failure of the applicant to assert the same within the
period prescribed by the rules of practice.  Thompson v. Shultis (12 L,
D., 62).

N o reason is shown for the failure of Walden to appeal his case in
the time provided by the rules, his right to be heard on appeal waslost
through his laches and in such a case the writ of certiorari will 1101‘3 be
granted. Frary v. Frary et «l., 13 L. D., 478,

The petition is therefore demed

INDIAN LANDS—ALLOTMENT—RIPARIAN RIGHTS.
AMANDA HINES.
1

The ripavian ownership of an allottee, whose lands are adjacent to a meandered non- -
. navigable lake, includes the lands to the middle of said lake.

Secretavy Noble to the Commissioner of Indiam Affairs, February 8, 1892,

I acknowledge the receipt of your communication of October 16,
1891, and accompanying letter from Mrs. Amanda -C. Hines, a member
of the Sisseton and Wahpeton bands of Sioux Indians located on the
Lake Traverse reservation in South Dakota, in relation to selections of
lands for- allotments for herself and children which surrounds a me-
andered lake, now dry; that she made the selections supposing the fact
of owning the land around the lake would give title to the same and
if not, that her allotments be changed.

In response thereto I transmitherewith copy of an opinion of the 4th
instant of the Hon. Assistant Attorney General for this Department,
~in which T concur, to the effect that Mrs. Hines as owner of the con-
tiguous lots, wonld be entitled to the lands in ﬁont of her lots to the

middle of said lake.
OPINION.

Assistant Attorney General Shiclds to the Secretary of the Interior, .
February 4, 189.2.

It appears from a letter of the Commissioner of Indian Affairs, ad-
dressed to you, that Mrs. Amanda Hines, 2 member of the Sisseton
and Wahpeton bands of Sioux Indians, located on the Lake Traverse
reservation in South Dakota, has selected, as allotments for herself
- and children, certain lots in, or fractional parts of, section 11, T. 121 N.,

R. 53 W., which surround & meandered, non-navigable lake, which is
dry during the greater part of the year. In a letter to the Commis-
sioner of Indian Affairs she states that the selections were made tinder
- the supposition that owning the lands around the lake would entitle
her to those in the lake bed; but that she has since been informed
that her right in that respect is very questionable.
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.- The Commissioner requests such a decision respecting the status of
the lands in question as will enable him to inform Mrs. Hines as to her
" rights in the premises; and-the matter has been referred to me by the
First Assistant Secretary, with request for an. opinion upon the ques-
tions involved. _

~ As T understand.the facts of the case, Mrs, Hines has simply selected
the tracts- in question as allotments for self and children. It is nof
said that the selections have been approved; but, on the contrary, it is
to be inferred from certain statements-made that their approval de-
pends upon the decision you may make as to the rights Mrs. Hines
may acquire, if the allotments be apploved and the lands patented to-
‘her and children.

It is therefore obvious that at present ‘the pa,ramount title to the
lands in question is in the United States, subjeect to the inchoate right
- of Mrs. Hines to have them alloted to ber. -

My opinion then is asked, not in relation to an actual, existing con-
dition of facts, but is to be predicated upon the contingency of the
approval of the selections to Mrs. Hines, and the subsequent acquisi-
tion of a legal title to the lands under the allotment act.

It is the practice of the officers of the Department of Justice to de-

_ cline to express an opinion upon a supposed’ case, or a- condition of -
facts which may or may not arise. But in view of the dependent char-
acter of the party most interested and her reliance upon the supervi-
sory power, with which you are clothed, for guidance and protection, T
think the rule of the Department of Justice may be relaxed in the pres-
ent instance, so as to give an opinion, treating Mrs. Hines and her chil-
dren as owners of the lands in question under the United States land
laws.

The question presented has been before the supreme court of the
United States more than once, and after an exhaustive consideration it
has been determined in favor of the riparian owners. See cases of the
Railroad Company ». Schurmeir (7 Wallace 272, 287), and Hardin ».
Jordan (140 U. 8., 371, 381), et seq. The same question was before this
Department in the case of John P. Hoel (13 L. D., 588), where, 1efer11ng
to the last decision of the supreme court, it was szud
it follows from said decision, that non-navigable inland lakes and ponds, where the
public survey shows the same meandered, and the fact appears that the contiguous
lands or Jots have been disposed of by the government, that the lands covered Iy such
lakes within the meandered lines does not belong to the government, but to the ad-
Jjoining proprietors, under the common law right of riparian ownership. The govern-
ment has no jurisdietion over such lands, and, therefore, no power to dispose of them.

In view of these decisions, I advise that Mrs. Hines, as owner of the
contiguous lots, would be entitled to the landsin front of her lots to the
middle of said lake. )

‘Whilst the lands in question are now within the State of South Da-
kota, they are also within an Indian reservation, and entirely subject to
the dlSpOSltlon of the United States.
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The act of February 22, 1889 (25 Stat., 675), dividing the Territory

of Dakota, and authorizing the people thereot to form two states out of -

the same, provides that as a condition of admission into the Union,
the people inhabiting the proposed states shall agree and declare that
_ they forever disclaim all right and title to all lands lymg within their .
limits,—

owned or held by any -Indizm or Indizbn tribes; and that until the title thereto has
Deen extinguished by the United States, the same shall be and remain subject to the
disposition of the United States, and said Indian lands shall remain under the abso-
lute jurisdietion and. control of the Congress of the United States.

This provision of the enabling act is incorporated verbatim in Art.
XXII of the Constitution of South Dakota, under the title of ¢Com-
pact with the United States.”

In view of the foregoing, I have not deemed it essential to enter upon
a discussion as to whether the status of this land is now, or may here-
after be affected, by legislation on the part of the State of South Dakota,
in relation to riparian rights; but have considered the question only in
respect to the acquisition of rights by Mrs. Hines from the United
States.

RAILROAD GRANT—LEGISLATIVE WITHDRAWAL.
SouTHERN Pac. R. R. Co. ». CARTER.

Lands embraced within. the legislative withdrawal, which followedron the filing of
the map of general route, under the grant of July 27, 1866, are excluded from pre-
emption filing and settlement.

Sem etary Noble to the Commissioner of the General Land Office, February
8, 1892.

The land involved in this controversy is lot 2 of Sec. 23, T. 14 8., R.
2 BE., M. D. M., San Francisco land district, California, and is within
the primary limits of the grant of July 27, 1866, (14 Stat., 292), to the
Southern Pacific Railroad Company. ‘

Robert M. Carter filed his pre-emption declaratory statement for the
lot, on the 30th of June, 1886, alleging settlement on the 28th of that
month After due notice, he submitted final proof, and received final
receipt and certificate on the 10th of February, 1887, the Southern Pa-
cific Railroad Company protesting against the proceeding.

The proof and the protest coming before you for action thereon, you
rendered a decision on the 9th of June, 1890, holding that Carter’s
appropriation of the land under the pre-emption laws was proper, and
that said entry was held for confirmation, subject to appeal by the com-
pany within sixty days. You directed the local officers to so inform
“the company, and to advise the entryman that should your decision
become final his entry will be duly examined for patent. From that
decision the company appeals to the Department.
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‘Section 2258 of the Revised Statutes states what lands shall not be
subject to the right of pre-emption, and the first class named is “lands
‘included in any reservation by any t1 eaty, law, or proclamation of the ,
Plemdent for any purpose.”

Section six of the law of Congress already elted, which granted cer-
tain lands to the Southern Pacific’ Railroad Company, provided that
the odd sections of land thereby granted should not be liable to sale or
entry, or pre-emption, before or after they were surveyed, except by
said company as p10v1ded in said act, “after the general route shall be '
fixed.”.

The route of said company was designated on its map filed in your
office on the 3d of January, 1867, and lands, of which those in question
were a part, were withdrawn flom pre-emption upon the filing of such
map. Buttz v. Northern Pacific R. R. Co., 119 U. 8., 55.

In your decision you stated that ‘
the testimony talken in eonnection with the pre-emption proof made it appear that
the land in question was oceupied by one Myron Lisk as early as 1857, who used the
same as a farm until some time in 1865, when he sold his possessory right thereto to
Jose Feliz, who in turn sold it to one Geo. W. Condon. That these several parties
were qualified pre-emptors, and their claim, and cultivation of the land from 1857
until long after the date when the right of the company would otherwise have at-
tached, excepted said land from the grant to the company.

I do not find this statement sustained by the evidence. The proof is .
that Lisk occupied a part of the land from 1857 until sometime in 1865.
His residence and improvements were upon land immediately south of
this, and not until a survey, was it known that his barn was upon the
land in question. - There is nothing in the case showing that he ever
claimed any interest in this particular tract, or that he ever conveyed
or attempted to convey the same to Feliz or to any other person. The
testimony also shows that Feliz was a Spaniard, and it does not appear
that he was, or ever became an American citizen, although one witness
said “my impression is that he was born in California.” He worked:
for Myron Lisk prior to 1867, when he filed for the land, but nc witness
testifies that Lisk clalmed any interest in the land after 1865, or
that Feliz claimed any such inferest pr101 to the 6th of August,
1867, at which time he made settlement, according to his declaratory
statemenﬁ filed on the 16th of October of that year. That he first
made settlement upon the land in 1867 was also established by the testi-
mony of the witnesses, Andrew P, Potter and G. W. Condon, the lat-
ter of whom purchased the land from Feliz in. 1871, who conveyed. it to
Condon by a deed, which deseribed it as being bounded on the south by
lands of Myron Llsk which were the lands which Lisk had oceupled
and claimed since 1857 '

It would .seem, therefore, that from ¢some time in 1865,” when
Lisk ceased to claim any interest in. the land, until August 6 1867,
when Feliz claims to have settled thereon, it was u_noccupied, a,nd there-
fore subject to the legislative withdrawal, which attached upon the
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filing of the map of general route—viz: Jan’y 3; 1867; hence, Carter
acqmred no interest therein by his subsequent settlement and ﬁhng
‘The decision appealed from is therefore reversed.

In his brief upon this appeal, the counsel for the company states
that on the 13th of September, 1888, the company obtained in the cir-
euit court of the United States judgment against Carter for possession
of said land; that he then left the same, and on the 8th of November,
following, the company sold the land to one Charles Louis, who has
ever s1nee been in peaceable possession thereof.

TIMBER LAND ENTRY—ADVERSE CLAIM.
MiLLER ». MCMILLEN.

The presence of improvements on & tract of land will not exclude the same from dis-
position under the act of Juue 3, 1878, where said improvements are not made and
maintained under & bona fide occupation.of the Iand.

Tlirst Assistant Secretary Chandler to the Comumissioner of the General
Land Office, February 8, 1892.

I have considered the case of George T. Miller v. Henry McMillen,
involving the timber-land entry made by the latter for the SE.  of the
SW. 1 of Sec. 1, T. 10 N., R. 14 W., San Francisco land district, Cali-
fornla '

McMillen filed his statement for the land on October 21, 1887, and
offered final proof January 12,1888. He was met by the sworn protest
of Miller, filed December 3, 1887, alleging that he had valuable im-
provements on the land at the date of McMillen’s application, and at the
same time applied to enter the tract.

Hearing was ordered and had on January 12,1888, The proceedings
thereat and your action thereon are set forth in your decision of October
4, 1890, appealed from, as follows:

From the record it appears that, at the time Mchllen made his sworn statement,
there were valuable improvements apon the land, amounting to about one thousand
dollars, and that he was cogmizant thereof. Said improvements were the property

. of the plaintiff, Miller. ’ )

Prior to McMillen’s application, Miller believed his improvements to he upon the
SW. } of the NW. % of the same section; but it was found that they were upon the
SE. } of the SW. % of the land in question, just over the dividing line between the
two sections. As soon as the plaintiff discovered the true location he made applica-
-tion to purchase said land.

The law expressly states that land contannnt‘f such improvements is not enterable.
(See act of June 3, 1878, Par. 6.) .

Defendant can not, therefore, base his rights upon his application to enter said
land, as against the plaintiff,

The testimony taken at the hearing shows (in addition to the above)
that the improvements consisted of three small shanties and a mill for
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grinding bark. The mill was a frame, without siding, and was run by
water; the shanties served as shelter for men while peeling bark. . They -
had been put up by a man named Porter, five or six years before; and
a little more than a year prior to the hearing Miller had purchased them -
from Porter, but had not taken actual possession—having given the
latter a lease. The mill and cabins had not been used for more than
& year; McMillen in his sworn statement alleged that they were aban-
doned; but Miller ‘insists that they were “Xkept in repair” and ready
for use if needed., The bark ground and prepared for slupment at the
mill was taken from trees ¢ on this land and other government land ad-
joining.” Miller had a homestead entry and a pre-emption entry adja-
cent to the mill, and alleges that he supposed the mill and cabins to be
on his claim; but on survey they were found to be just over the line,
on government land. He contends that the improvements named ex- -
cluded the tract from entry under the timber-land law, the second sec-
tion of which provides that
any peérson des1r1ng to avail himself of the provisions of this act shall file with the
register a written statement- . . . . . setting forth that the land
contains no mining or other improvements, except for ditch or canal purposes.
McMillen, on the other hand, claims that the claunse above cited
should be construed in conmection with the first section of the same act,
‘ which provides “that nothing herein contained shall defeat or impair
any bona fide claim under any law of the United States, or authorize
the sale of any mining claim, or the improvements of any bona fide
settler.” That Miller was not such a settler. On the contrary, he was,
so far as this tract is concerned, either knowingly, or wittingly, a tres-
passer upon government land, and could acquire no rights thereby
- which would interfere with MeMillen’s right to purchase the tract under
‘the timber act.
- The question as to the construction of the clause of section 2, of the
. act of June 3, 1878, (20 Stat., 89), excluding land containing ¢“improve-
ments” was discussed by the Department in the case of Porterv. Throop
(6 L. D., 691), and more fully in the case of Wright ». Larson (7 L. D., .-
555). In'the latter case it was held that ¢ the exception in the act of
June 3,1878, is in favor of the bona fide settler;” that ¢ a settlement to
be bona fide must be for the purpose of making the tract a home; this
is the test, and a settlement for the purpose of securing the timber on
the land, or for any other purpose than establishing a home, is not a
bona ﬁde settlement within the meaning of the act.”

In the case atbar there was no pretense of sefitlementupon the tr act ,
“for the purpose of establishing a home.” It was not therefore ex-
cepted from entry under the timber-land law because of ¢“improvements?”

" built thereon for the purpose of grinding and preparing for shipment
the bark of trees upon that and other government land.
Counsel for the protestant cites the case of Block ». OOntremq (4 L.
D., 380), to sustain his contention that the tract hele in controversy is
14561—vor. 14——11 :
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not subject to entry under the timber-land act. - But in that case Con- -
treras alleged that he had settled upon the tract, with a view to entry,
~prior to the application to purchase; and the department found that
said tract was ¢inhabited, occupied and improved” at the date of the.
application to enter under the timber-land law. This was by no means.
a parallel case to the one here under consideration.

I do not believe that the character of improvements found in this
case under the circumstances are such as will except the tract from the
operation of said act. If such were the case, a trespasser could keep
the timber lands out of the market until he had accomplished his pur-

pose of denuding them of their valuable product, on the ground that’
they were improved, without any intent of lawfully appropriating
them. )

Your decision is reversed.

NOTICE OF COi\I TEST—PERSONAL SERVICE—-PTTBLICATION.
SODERQUIST ».  MALLON.

Personal service of notice, under rule 9 of Practice, is not secured by reading the
same to the wife of defendant and delivering to her a copy thereof at the house
and usual place of defendant’s residence.

Service of notice by publication is authorized where it is made to appear that per-
sonal service can not be secured by persistent and diligent effort.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 8, 1892. .

I have considered the case of John P. Soderquist ». Michael Mallon,
involving the timber-culture entry made by the latter on Aungust 1,
1882, for the NW. 1 of Sec. 32, T. 105, R. 68, Ohambellam (formerly

: M1tchell) Jand dntuct South Dakota

‘The afidavit of contest was filed June- 25, 1888, alleging faﬂure to
plant and cultivate as required by law.

After several continuances, hearing was had on June 25, 1889. The
defendant made default, but the contestant and three witnesses ap-
peared and submitted testimony which in the absence of any showing
to the contrary, made a prima facie case against the entryman.

The complicated series of transactions that followed before the
Mitchell office, and later before the Chamberlain land office (after its
establishment) are set forth with substantial correctness in your decision
appealed from. It is sufficient to say that the papers in the case were
transferred to the Chamberlain office without final action thereon by
the register and receiver at Mitchell; and that the local officers at
Chamberlain dismissed the contest on the ground that notice thereof
had not been legally served wpon the defendant. »

The contestant appealed to your office, and you held that sufficient
showing of effort to firid the defendant had been made to warrant serv-
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ice of"notice by publication; that notice thereunder, service by regis-

- tered letter, and posting in the local office and on the land, constituted

full and legal notice, under which claimant was bound 1:0 appear and

defend his entry; and that having failed to do so he was properly ad-

judged to bein defanlt.

The record contains the affida¥it of O. O. Stanchfield, sheriff of Da-
vison county, South Dakota, that he, on the 27th day of December,’
1888, served notice of said contest upon the therein named claimant,
Mlohael Mallon— :

By reading said notice to Mrs, Michael Ma.llon, the wife of said Michael Ma.llon,
and by delivering to and leaving in her hand a true and certified copy of said notice
of contest, at the house the usual place of residence of said Michael Mallon, in the
county of Davison and Territory of Dalkota; that said Mrs. Michael Mallon is a
member of said Michael Mallow’s family, and is over fourteen years of age.

The preceding return is almost literally the same (except as to names
and dates) as that of service of notice upon the defendant in the case
of Ackerson ». Dean (10 L. D. , 477-8), which the Department held was
not & sutﬁclent comphance Wlth the requirements of Rule 9 of Practice:

Personal service shall be made in all cases where posmble, if the party to be served
is a resident of the State or Territory in which the land is sitnated, and shall consist
in the delivery of a copy of the notice to each person to be served.

The first question to be determined is, whether personal service upon
the defendant was possible.

The defendant has on file an affidavit in Whlch he states—

That on April 13 1889, when pubhcatlon ATas grauted on said notice, and for more
than thirty days prior to that time, I was personally present on my farm near Mitch-

. ell, Davison county, Dakota, and have been living on and working the same all the

time above mentloned

Similar affidavits are on ﬁle exeeuted by the defendant’s wife and his

’ attorney.

On the other hand, the contestant has affidavits in the record tend.
ing to show that he persistently and zealously sought to learn the
whereabouts of the defendant, and sets forth in detail the efforts made,
by inquiries, by letters of inquiry sent to the postmaster at Mitchell, -
and in other ways. One of his attorneys makes affidavit that he—

Has written to the postmaster at Mitchell, Dakota, and to the sheriff of Davison
county, Dakota, in which the town of Mitchell is located ; that the postmaster there
has said that said Mallon was not in said county; that his family were there, but.
that Mallon himself was in Jowa. Afone timehe reported said Mallon in Sioux City, -
Jowa; and another time he said that Mallon was in Storm Lake, Iowa.. And the
said sheriff has reported, at all times prior to the order to publish being made in the
present case, that said Mallon was in Iowa. The said sheriff returned the notice of
one hearing with his return that he was unable to find the claimant; in the other
case the said sheriff retained the notice to obtain service of the same on said Mallon
if he should return to said Davison county . . . . . , that the sheriff was instructed
to keep a watch on claimant and report if personal service could be made upon him
in said county. ' o
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The other member of the firm makes affidavit to the same effect, and
adds that contestant * has been uuusuqlly diligent and active 111 seek
ing said Mallon.”

The sheriff’s returns 1efened to, and "his letters to contestant’s at-
torneys announcing his failure to find the defendant, are in the record-

Finally, one of the attorneys for the contestant sent a registered letter
containing a copy of the notice addressed to Michael Mallon, at Mitch-
ell, Dalkota. Said letter was returned, with the postmaster’s notation
onthe envelope, ¢ Refused.” The indications are very strong that when
defendant found there was in the post-office at Mitchell a letter ad-
dressed to him; postmarked at Kimball, and having npon the corner
the name of contestant’s attomey he thought he could avoid receipt of
any notice that might be contained therein by refusing to receive the
letter.  But he could not in that way defeat the service of notice (Kelly
v, MeWilliams, 12 L. D. 403).

. In the case of Driscoll v. Morrison (7 L. D., 274) the contestant
alleged— : : '

That he has endeavored to serve the attached notice upon the contestee James L.
Morrison; that after diligent search he is nnable to find the said James L. Morrison;
that he is well acquainted in the neighborhood, and that he knows that no-one by
the name of James L. Morrison resides in that locality; that he is not acquainted
with the present address of said James L. Morrison; that he has every reason to
believe that said Morrison is no longer a resident of the Territory of Wyoming; that

it will be’ 1mpossﬂ)1e to serve the notice of contest upon said Morrison by personal
service.

In the abbve case the Department held that a sufﬁeient afﬁdavit and
showing had been made to justify service of notice by publication. In
the case at bar a far stronger showing is made of persistent, earnest
efforts on the part of the contestant to obtain personal service.

Taking into consideration all the facts disclosed in the record, I con-
cur in your conclusion that service by publication was authorized; and -
your decision holding the entry for cancellation because of his default,
"~ in view of the testimony adduced at the hearing, is affirmed.

RAILROAD GRANT—INDEMNITY SELECTION.

WALLIS ». MIsSOURI, KANsAS AND TExAs Ry. Co.

The even numbered sections within the primary limits of the grant of March 3, 1863,
for the Leavenworth, Lawrence, and Galveston road are reserved to the United
States, by the terms of said grant, and therefore excepted from the grant of July
.28, 18686, to the Missouri, Kansas and Texas road, and. can not be patented for the
benefit of the same to supply deficiencies inits place limits.

Secretary Noble to the Commissioner of the General Land Office, Feb-
ruary S, 1892,

. I have considered the appeal by Benj. L. Wallis from your decision
of Juneé 6, 1890 rejecting his application to make homestead entry of
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the W. % of SE. 4,'Sec. 10, T. 25 8., R. 19 E., Topekaland district, Kan-
sas, for conflict with' the mdemmty selectlon of said tract by the Vhs
souri, Kansas and Texas Railway Company. .
. Said tract is within the indémnity limits of the grant for said Mis-
souri, Kansas and Texas Railway Company, under the acts of March
3, 1863 (13 Stat., 339), and July 26, 1866 (14 Stat., 289), and was selected
by said company Juie 26, 1879, a,nd again N ovembel 1,1885. It is also.
- within the primary 11m1ts of the grant for the Leavenwmth Lawrenece
and Galveston. Railroad Company, under the act of Malch 3, 1843
B (supa ).

In the case of the United States ». Missouri, Kansas and Texas Rail-
way Company (141 U. 8., 359), it was held that the even-numbered sec-
tions within the primary limits of the grant for the Leavenworth, Law-
rence and Galveston Railroad Cowmpany were reserved to the United

States by the act of 1863 (supra), and were therefore excepted from the - o

grant in the act of 1866 (supra), and could not be patented to the Mis-
souri, Kansas and Texas Oompany to supply deficiencies in its place.
limits.

The selections of the tract in question by the Mlssourl, Kansas and
Texas Railway Company must therefore be canceled, and, if otherwise
subject to entry, Wallis’s application should be mdmltted
© Your decmon is accordmgly revelsed

FINAL PROOE‘——INTERVENING ADVERSE CLAIM.
JEFFREY v.- RECORD. .

An entry should not be allowed during the pendency of final proof submitted by a
prior claimant, and, if so allowed, will not affect the right of such claimant to
submit further proof, showing that he had in fwct complied with the law prior
to the submission of his first proof, :

Fwst Asszstant Secretary Chandler to the Commissioner of the Gcfneml
Land Office, Febmcwy 9, 1892.

- I have considered the case of Oharles H.J eftrey . Augustme A,
Record on appeal by the former from your deecision of August 14, 1890
canceling his entry and aceepting the final proof of the latter for the
NE. 4, Sec. 18, T. 32 N., R. 49 W., Chadron, Nebraska, land district.

Record made pre-emption filing for this land April 20, 1886 at Val-
entine land office, and offered final proof thereon on November 23, of
sanie year. The proof was rejected by the local officers, and an appeal
was taken to your office. Theé action of the local office was affirmed on
February 1, 1887, and an appeal was then taken to the Department.

On December 29, 1887, Jeffrey was permitted to make homestead.
entry fof the tract. July 24, 1888 (L. and R., Vol. 78, 397), the Depart-
ment considered the case and modified your decision. The Secretary: -
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concurred in the conclusion reached by you that the proof was unsatis.
factory, and said that

in the absence of an adverse claim, I might be disposed to affirm your allowance
of further proof during the life-time of the entry. In view, however, of the stated
entry of Jeffrey, you will direct that the elaimaut be notified that he will be per-
mitted within sixty days from notice, to make new proof in due form, showing that
prior to the entry of Jeffrey, he had complied with the law, and in the event of fail-
ure to submit such proof within the time named, that his filing be canceled.

Pursuant to this ruling, Record, on December 27, 1888, upon due no-
* tice, offered new proof which was protested by Jeffrey. A hearing was
thereupon ordered, and had on July 17, 1889, The districthaving been
changed, the land came into Chadron distriet, and npon the testimony
taken at the hearing, the local officers found that Record had resided
upon the land more than six months immediately preceding the date of
‘the formerly offered proof, but had not resided upon it since, althongh
Te had kept up the cultivation and improvement of the tract, and they
recommended the acceptance of his proof, from which Jeffrey appealed.
Incidental to this proceeding, Mr. Record, on June 1, 1889, filed a mo-
tion in your office for a review of the decision of July, 1888. This was
- forwarded to the Department with the papers in the case, and was taken
up on November 16, 1889, and it was found that it had not been filed
within thirty days after notice had been received by Record of the de-
- cision, as required by rule 77 of practice, and as it was not based upon
‘newly discovered evidence, it was overruled, and the papers returned
to your office that the new plOOf and the case made by Jeffrey against
the entry might be considered, and on August 14, 1890, you sustained
~ the action of the local officers; and held Jeffrey’s ently for cancellation,
allowing the entry of Record, from which Jeffrey appealed.

I have carefully considered the case. The testimony offered at the’
hearing is quite conflicting, in fact, contradictory. It was, however,
error to allow Jeffrey to make a homestead entry while the final proof

" of Record was pending on appeal before you, and he made the home-
stead entry at his peril. If you had reversed the local officers and al-
lowed the final proof of Record, the case would have been at an end,
so Jeffrey is not in position to complain, This error of law, however,
does not affect the rights of the parties under the finding of facts.

The evidence shows more fully the facts of his residence upon the
land prior to the first final proof, and while it is perhaps not so full and
complete as it is desirable it should be; yet I find nothing therein that
calls for interference with your conclusions which agree with those of
the Tocal officers, and the decision appealed. from is therefore affirmed. -
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SIOUX INDIAN LANDS—ACT OF MARCH R, 1889.
Kine ». CHICAGO, MILWAUKEE AND ST. PAuL Ry, Co.

The right of the Chicago, Milwaukee and S8t. Paul Ry. Co. to cerfain lands within
the former Crow Creek Indian reservation, for right of way and station purposes;
as recognized and provided for in section 16, act of March 2, 1889, is not defeated
by a settlement right claimed under section 23 of said act.

+ . Becretary Noble to the Commissioner of the Geéneral Land Office, Feb'ruamy .

9, 1892

This appeal is filed by Henry J. King from your decision . of June 2,
1890, affirming the action of the local officers in rejecting his applica-
tion to make homestead entry of lots 3 and 4, the SE. £ of the SW. 1 of
Sec. 10, and lots 1 and 9, Sec. 15, T, 104 N., R. 71 W., Chamberlain,

» South Dakota, for the reason that his application conflicted with the

claim of the Chicago, Milwaukee and St. Paul Railway Cbmpamy, under
the 16th section of the act of March 2, 1889 (25 Stat., 888). '

The land in controversy was formerly embraced in the Crow Creek
Indian Reservation, and in 1880, while it was so reserved, the Chicago,
Milwaukee and St. Paul Raﬂway Company entered into certam agree-
ments with the several tribes of Sioux Indiaus, with the approval of the
Indian Bureau whereby said tribes of Indians agreed to grant to said
railroad company the right to occupy a certain part of said reservation
at the western terminus of said railway for right of way, station omunds,
ete., through and upon said reservation, in consideration of a certain
amount per acre therein agreed upon, to be paid by the railway com-

.pany to the United States for the benefit and use of said Indians,

On January 3, 1881, the Secretary of the Interior approved said

~ agreement, with the proviso limiting the amount of land to be taken

by the railway company under said agreement, for passenger and freight -
depots, machine shops, ete., at the terminus of said road on the east-
ern bank of the Missouri river, to two hundred acres, and to one hun-
dred and sixty acres for station grounds at pomts east of said bermi-

nus.

- On November 25, 1881, the company filed in the Department a plat, -

showing a selec’mon of one hundred and eighty-eight acres in said reser-

vation on theeast bank of the Missouri river, selected under said agree-
wment, for depot-grounds, etc., which was approved by the Secretary
of the Interior, October 6, 1882, and which embraces the land in con-

. troversy, and payment was made by the company in pursuance of the

terms of said:agreement.

Omn December 17, 1883, the P1es1dent transmitted to Gongless a com-
munication from the Secletaly of the Interior, with an accompanying
draft of a bill, “To accept and ratify said &gleement with the Sioux
Indians and the Chicago, Milwaukee and St. Paul Railway Company,”
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but it does not appear that any action was taken upon the matter by
Congress. See Ex. Doc. No. 20, 1st Sess., 48th Congress. ’

On February 27, 1885, President Arthur issued an executive order -
restoring - to the pubhc dommn certain lands embraced in the:Crow
Creek reservation, including the land in eontlovelsy, but, on April 17,
1885, President Oleveland issued a proclamation decleumg said execu-
tive ovder wholly inoperative and void, for the reason that it was in
violation of the treaty with the Sioux Indians of April 29, 1868,

Under the provisions of the act of Congress of March 2, 18389 (25
Stat., 888), a portion of the reservation of the Sioux Nation of Indians
in Dakota was divided into separate reservations, and the Indian title
to the remainder of said reservation was relinguished and restored to
' the public domain, under the proclamation of the President, February
10, 1890 (26 Stat., 15564), which included the land in controversy.

On April 14, 1890, Henry J. King filed an application with the local
officers to make homestead entry of lots 3 and 4, the SE. 1 of SW. 2,
Sec. 10, and lots 1 and 9, Sec. 15, T. 104 N., R. 7L W, Ohambulam,
South Dakota, under sec. 23 of the act of Meuch 2, 18_89 supra, which
embraced part of the one hundred and eighty-eight acres ofland granted
to said railway company for freight and passenger depots, ete. by the
Sioux Indians, under the agreements heretofore mentioned.

With his said application King filed an affidavit, stating that he
made settlement on said land immediately after the executive order of
February 27, 1885, and that he has continued to reside upon and im-
prove said tract up to the present date; that on March 2, 1885, he ten-
dered his application and affidavit, with the land office fees, to make
homestead entry of said tract, at the local office of the district in which

the land was situated, which was refused by the local officers for the .

. reason that they had not then received official notice from the Commis-
sioner that the land had been restored to the public domain, although
" the executive order of February 27, 1885, had been published.
The local ofﬁcels at Chamberlain regected King’s application for the
“reason that it ¢ conflicts with the claim of the Chicago, Milwaukee and
St. Paul Railway Company, under section 16, act of March 2, 1889, and

" . the President’s proclamation of February 10,-1890.”

You affirmed the action of the local officers in rejecting said applica-
tion, and from your decision King appealed.

The claim of King is predicated upon the theory that the railway
company could acquire no right under the agreement with the Indians
without ratification by Congress, and that said agreement was not rati-
fied until after appellant’s rights had attached to the land as an actual
settler, which was protected by the 23d section of the act of March 2,
1889,

He further insists that the action of President Arthur in issuing the
executive order of February 27, 1885, was the exercise of a jurisdiction
properly conferred upon. him to construe and interpret the laws and
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treaties, and having construed the treaty of 1868 as not embracing the
lands restored by said’ order, it was not competent for his successor to
- declare that such construction was erroneous,

The 16th section of the act of March 2, 1889, provided that the accep-
tance of said act by the Indians shall operate as arelease of the Indian
title to the lands intended by said act to be restored to the public do-
main, but that said release should not affect any agreement theretofore
made with the Chicago, Milwaukee and St. Paul Railway Company
and the Dakota Central Raﬂway Company for 11ght of Way through
said reservation— - ‘

And said companies shall also, respectively, have the right to take and use for right.
of way, side-track, depot and station privileges, machine-shop, freight-house, round’
house, and yard faeilities, prior to any white person, and to any colpomﬁlon or asso-
ciation, so mueh of the two separate sections of land embraced in said agreements;
also, the former company so much of the otie hundred and elghty -eight acres, and the
Jatter company so much of the seventy-five acres, on the east side of the Missouri
River, likewise embraced in said agreements, as the Secretary of the Interior shall
decide to have been agreed upon and paid for by said railroad, and to. be reasonably
necessary upon each side of said river for approaches to the bridge of each.of said
companies to be constructed across the river, right of way, side-track, depot and sta-
tion privileges, macliine-shop, freight-house, 101111(1 house and yard faclhtles, and ne
more:

“with the following provisos: (1) Thattherailway companies shall make
the payments for the same, as stipulated in said agreements; (2) That
the lands conveyed shall only be used for general railway purposes; 3
(8) That payment shall be made and the conditions performed within
six months after the act takes effect; and (4) That said companies shall
‘locate their respective linés of road, including station grounds and ter-
minals, within nine months- after the act takes effect, and shall within
three years after the act takes effect construct, complete, and put in

‘operation said linés of road, and upon failure to locate, construct, and
operate the same within the time required by the act, the lands granted
for right of way, station grounds, and other railway purposes, shall be

forfeited, and ¢ shall without entry or farther action on the part of the

United States revert to the United States, and be subject to entry
under the other provisions of this act.”

On October 31, 1890, within nine months after the date when the act
took effect, as declared by the proclamation of the President of Febru-
ary 10, 1890 the Chicago, Milwaukee and -St. Paul Railway Company
filed 1ts map of definite location, which was approved by the Secretary
of the Interior, subject to all the conditions contained in the 16th sec- -
tion of the act of March 2; 1889, and having prior to that date, as here-
tofore stated, paid the eonbldemtmn specified ir- said agreement, its
rights under the act became complete, subject only. to forfeiture upen
. failure to construct, complete, and operate the road within three years
from February 10, 1890 the date when said act took effect, unless their
rights are subJeut to the claim of ng, under the 23d section of the
act. ) .
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The 23d section provided:

That all persons who, between the twénty-seventh day of February, eighteen
hundred and eighty-five, and the seventeenth day of April, eighteen hundred and
eighty-five, in good faith, entered upon or made settlements with intent o enter the
gsame under the homestead or pre-emption laws of the United States upon any part
of the Great Sioux Reservation lying east of the Missouri River, and known as the
Crow Creek and Winnebago Reservation, which, by the President’s proclamation of
date, February twenty-seventh, eighteen hundred and eighty-five, was declarved to
be open to settlement, and not included in the new reservation established by sec-
tion six of this act, and who, being otherwise legally entitled to malke such entries,
located-or attempted to locate thereon homestead, pre-emption, or town site claims, "
by actual settlement and improvement of any portion of such lands, shall, for a
period of ninety days after the proclamation of the Pr esident required to be made by
this act, have a right to re-enter upon said claims and procure title thereto under the
homestead or pre-emption laws of the United States, and complete the same asre- -
quired therein, and their said claims shall, for such time, have a preference over
later entries; and when they shall have in other respects shown themselves entitled
and shall have complied with the law regulating such entries, and, as to homesteads,
with the special provisions of this act, they shall be entitled to have said lands, and
patents therefor shall be issued as in like cases: Provided, That pre-emption claim-
ants shall reside on their lands the same length of time before procuring title as
-homestead claimants ander this act. The price to be paid for town-site entries shall
‘be such as is required by law in other cwses, and shall be paid into the general fund
provided for by this act. _

King’s claim to priority rests upon the assumption that the executive
order of February 27, 1885, restored the land to the public domain, and -
that it remained subject to settlement and -entry until again placed in
reservation by the proclamation of April 17, 1885.

This proclamation declared the exeeutive order of Febluary 97 to be
inoperative and void, for the reason thatit was in violation of the treaty
-of April 29, 1869, Wlth the Sioux tribes of Indians, and was not made
with the consent of said Indians. ,

If the restoration of said land was not authorized by the treaty of
1869, and was not done with the consent of the Indians, said executive
order would not operate to release the land from reservation and restore
it to the public domain, and a settlement made thereon would confer no
rights upon such settler,

Whether said executive order was or was not made in pursuance of
the treaty of 1869 is immaterial for the purpose of this decision, in view
of the fact that Congress, in passing the act. of March 2, 1889, clearly.
contemplated that the tract referred to in said executive order consti-
tuted a part of the reservations of the Sioux, and should not be released
from such reservation until so proclaimed by the President under the

authority of said act.
~ Conceding that the railway company acquir ed no right under its
agreement until ratified by Congress, it does not follow that King had
such a right by virtue of his settlement as would deprive Congress of
the power of making any disposition of the land after it had been finally.
. released from reservation, even if, at tlhie date of King’s seftlement, it
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was -subject thereto, for the reason that-settlement upon the publie
lands confers merely an inchoate right that is not valid against the
United States. -
The express language of the act that said company shall ‘“have the
_rightto takeanduse for . . . . . depotand station privileges, ma-
chine shops, freight-house, round-house, and yard facilities, prior to any
white person, and to any corporation or association, so much of the two
separate sections of land embraced in said agreements,” shows that it
was intended to ratify and confirm said agreements, and that the rights
acquired thereunder should be prior to the claim or right of any other
“person or corporation, except Indians, who might have taken allotments
under the treaty of April 29, 1869, which rights were protected by the
15th section of the act as paramount to the rights and claims of all
others. :

It is also msrsted that the language of the 16th section—that the re-
lease of the Indian title shall not affect the agreement made with- the

" railway company, ¢ except as hereinafter provided "—is a limitation to
the grant or authority conferred, and that when said exception is con-
sidered in connection with the 23d section it is manifest thatit was the
intention of Congress to specifically provide for the class of settlers
therein referred to, and to make the 11ght of the railway compzmy sub-
ordinate thereto.

"~ From a reading of the entire section, it is apparent that the words
“eexcept as  hereinafter provided” have reference solely to the provisos
to said section, and that it was the intention of ‘the act to ratify and
confirm said agreements as against the right of every white person or
corporation, provided the railway company should make payment and
location in the manner and time therein prescribed.

The 23d section is a general provision as to all settlers who settled
upon said reservation between the dates therein named, while the 16th
section is a specific provision, conferring a speeific right, limited only
by express exceptions contained in the pr OVlSO to said section:

Where a general intention is expressed, and also a particular intention, Wthh is
incompatible with the general one, the particular intention shall be eonsidered an
-exception to the general ene. . . . ... . Hence, if there are two acts, or two .
provisions in the same act, of which one is special and particular, and clearly inclndes

~ the matter in controversy, whilst the other is general and would, if standing alone,

include it also; and if, reading the general provision side by side with the particular
one, the inclusion of that matter in the former would produce a conflict between it
and the special provision,—it must be taken.that the latter was designed as an excep-

tion to the general provisions. Endlich Int. Stat., Sec. 216; Sedgw. Stat. Law, 48,

From a careful consideration of this case, I am satisfied that King

_ ‘has no right to make entry of the tract in controversy by virtue of his
settlement, unless the railway company should fail to comply with the

‘terms of the act and a forfeiture should be declared in the manner pro- '

vided for in the fourth proviso to the 16th section of said act.
Your decision is affirmed.
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OSAGE TRUST LANDS—PUBLIC SALE.

INSTRUCTIONS.

Commissioner of the General Land Office to the register and receiver at
Garden City, Kansas, February 15, 1892.

Under date of J anuary 9th last, the Hon, Secretzuy of the Interior,
approved a list for sale ot lands embraced in entries made upon the
Osage trust and diminished reserve lands, in which the claimants failed
to pay the second, third and fourth installments of the purchase money.

I inclose herewith a list of said lands, which you will proceed to offer
at public anction, (to the highest blddel, at a price not less than that.
fixed by law and in quantities not exceeding one hundred and sixty
acres to any one purchaser), in the order in which they appear on said
list, on & day and at an hour which will be specified in a notice thereof,
‘W]:ll(}h you will give by adver tisement, which will be printed once a week
for six consecutive weeks in two weekly newspapers of general circula-
tion in your land distriet, which you will designate.

You will insert in each notice the earliest date most convenient to you
after the expiration of the period of publication. You will, after the
-offering, malke a report of the sale giving the descriptions of the tracts
and indicating whether sold or not, if the latter, the reason therefor
whether for want of a bid or other cause.. You will forward copies of
the published notice attached to the several afﬁd"l:Vltb of the publnhels
of the newspapers selected, showing the date of the first and last pub-
lication, and reciting the fact that the notice appeared in a regular issue
of the paper once each week for the specified time. The claimants,
mortgagees, or present owners, may at any time before the day fixed
for the offering pay the full amount due, together with the accumulated
interest, and the pro rata share of the expenses, in which case the par-
ticular tract or tracts so paid for will be withdrawn from the offering.

'Before proceeding to offer each tract, you will endeavor to ascertain
.by calling out, if a tax sale purchaser of that tract, or his or her legal
representative, is present, if so you will allow such party or parties the
privilege of paying the balance of the purchase money which remains un-
paid, and accumulated interest, together with the pro rata share of the.
‘expenses of the sale. In all such cases last mentioned, the Jand will
not be sold, but you will issue a certificate to the party or parties enti-
tled thereto, in their own name just the same as if he was the original
settler upon the tract in question, endorsing across the face of such
certificates, in red ink, a reference to the fourth section of the act ap-
proved May 28, 1880, as your authority therefor. All certificates and
receipts will bear the current number and date for the month in which
the sale occurs, and will be reported by you in your abstracts of sales
made of the Osage trust and diminished reserve lands.

Each of you will be allowed the same compensation as allowed by
law in other cases of sale of public lands, All costs of advértising and
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other expenses mmdent to saud sale must; be charged to and paid out
of the fund arising from said sale. The net proceeds of the sale will "
be deposited by the receiver, after deducting all expenses, to the credit -
of thé proper Indian fund See section 5, act of May 28, 1880.
+ Approved :
JOHN "W, NORBLE,
 Secrétary.

¢ ;‘ (’:‘ . —_—
%‘—{}’O?‘ o ’

_ 34 77 MINING CLATM-MILL SITE~IMPROVEMENTS.
d{.ﬂ/ SATISFACTION EXTENSTON MILL SITE.

The erection and maintenance in good faith of dwelling houses for the occupancy
of workmen employed for purposes in connection with a mill is such 2 use and -
occupancy. of the land as will justify the allowance of a mill site entry thereof,

" Pirst Assistant Secretary Chandler- to the Commissioner of the Geneml,
' Land Office, Febrmwy 11, 1892.

On October 16, 1885, mineral entry No. 2479, lots No. 40 A, and 40 B
was made at the Las Cruces land office, New Mexico, for the mining
claim known as the ¢ First Extension of the Satisfaction Mine,”. aJnd.'
the ¢ Satisfaction Extension Mill Site.”

.~ The papers were transmitted to your office, and by your letter of une
11, 1887, to the local officers, you said,

. The mill site survey No. 40 B is claimed in connection with the lode survey No. 40
A, but there is nothing in the record showing that the same is nsed or occupied for
mining or milling purposes in eonnection therewith. Proper evidence showing.the
use or:ocecupancy of said m111 site under section 2837 U. 8. Rev. Stats., should be
furnished. ’

" Baid section 2337 provides that,

‘Where non-mineral land not contiguous to the vein or lode is.used or occupled by
the proprietor of such vein or lode for mining or milling purposes, such non-adjacent
surface-ground may be embraced and included in an apphcatlon for a patent for. such
vein or lode.

In response to your 1etter the afﬁdawt of the agent Was transmmted.
wherein he states,

The said mill-site lays between the stamp-mill owned and operated by said appli-
cant and the Mimbres river from which the water supply for running said mill is
drawn and conducted, and that for said purpose said applicant has constructed and
at said time was maintaining an acequia and ditch leading from said mill to said
river, and that said ditch traverses the entire width of said mill site in its only prac- .
ticable course from said river to said mill, and that the water thus conducted is

" necessary to the running of said mill, and that said mill is owned and used by said -’
applicant for the purpose of reducing the ore taken from said lode claim: Affiant
further says that said applicant has erected and now owns two houses on said mill-
site which are used and oceupied by employees of said applicant in the keeping up
of said diteh and for other purposes in connection with said mill.

By your letter of July 30,1888, you held that such a use and occupa-
tion was not contemplated by said section, and held the entry for can-
cellation as to the area embraced in the mill-site.

An appeal now brings the case before me. .
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In the case of Charles Lennig (6 L.D. 190 192) Secretary Lamar, in
construing said section 933( says,

The proprietor of & lode undoubtedly ‘uses’ non-contiguous land ‘“for mining or
milling purposes” when he has a quartz mill or reduction works upon it, or when in-
any other manner he employs it in connection with mining or milling operations.
For example, if he uses it for depositing ‘¢ tailings”, or storing ores, or for shops, ox
houses for his workmen, or for collecting water to run his quartz mill, I think it*eclear:
that he would be using it for mining or milling purposes.

‘As it appears that the applicant owns two houses on said mill-site
occupied by his employees for purposes in connection with said mill, he
uses the land for mining or milling purposes within the meaning of the
statute as above construed. The erection of dwelling houses on the-
mill-site is clearly a very substantial use and improvement of the land.
They become a part of the realty, and would pass by a conveyance of
the real estate, and when such.houses are erected for workmen em-
ployed in ¢onnection with the mill, the la.nd is used for milling pur- _
poses.

In Sierra Grande Mining Company v. Crawford (11 L. D., 338), it was
held that the use of land for the maintenance of pumping works neces-
sary to the operation of a lode mine was such a use as would authorize
entry of the land as a mill site. The foregoing citation from the Lennig
case is quoted, and it is said,

Here we find actual occupation of the. land, with lasting and valuable improve-
ments. It is true the company consumes only the water, but it occupies and uses
the land in connection with its lode mine, and siteh use is necessary to the operating

of the mine.

This langnage applies to the case under consideration.

In the case of the Gold Springs and Denver City Mill Site (13 L. D.,
175), a tank, a spring house and a stone cabin had been erected on the
mill-site, and such use was held sufficient. It is said, page 177,

Lasting improvements have heen made on the land embraced in the mill site,
indieating -good faith. - There is more than the mere use of water—the mﬂl-sﬁ:e itself
is improved and used, as above seenw, in connec_tlon with the mine.

So in the caseé at bar it may be said—¢ there is more than the mere
use of water,” The mill-site itself is improved and used in connection
with the mine by lasting improvéments mdlcatmg good faith.

Your judgment is reversed.

" ROUGEOT ». WEIR.

Motion for the review of departmental decision rendered September
5, 1891, 13 L. D., 242, denied by Secretary Noble, February 12, 1892.



. N
. . Dot

'DECISIONS RELATING TO THE PUBLIC LANDS. 175

SWAMP LAND;REPORT OF SPECIAL AGEN':[‘. :
STATD 0F. FLORIDA.

The claim of a State for swamp land should not be rejected on the report of a spe-
cial agent alone, but such report may be properly made the basis of a further
indesti igation as to the eharacter of the land. -

;S"ecretar y Noble to the (]omm@sszoner of the General Lcmd Oﬁice, Februwy
2, 1892.

I bave considered the case arising upoun the appeal of the State of
Florida, from your decision of Aungust 14, 1890, rejecting the claim of
the State of Florida to eertain lands therein descmbed It appears that
1155 tracts are mvolved, aggregating about 150,000 acres.

Counsel for the State alleges, in substance, that you were in error in
holding the list for rejection solely on the report of a special agent, with-
out regard to the field-notes, and without any testunony on the part of
the State.

+ Your decision is as follows
REGISTER AND RECEIVDR

Gainesville, I'lorida,

Sirs: Under date of the 4th instant; Mr. R. E. Johnston, special agent of th1s office,
mide a Yeport of his examination in the field of cerfain lands in Florida claimed as.
inuring to the State under the swamp-land grant, which report shows that the
tracts hereinaffer described are not of the character contemplated by the grant, vizsz

. ..+ The claim of the State to the tracts ofland above
) descnbed is ﬁm efoo ¢ held for rej ectlon, subject to appeal within sixty days.

This language would indicate that the claim was held for rejection
solely upon the report of the special agent.

Counsel for the State is correct in his contention that I’Q]QCUOD upon,
* this ground was erroneous.
- In the ease of- Gass county, Ill1n01s (10 L. D., 22) the Depaltment
held:

_ The finding and report of the special agent is-not conclusive again'st the State, in.

the absence of final testimony by the State.

In the case of Champaign county, Ilhncus (10 L D;, 121), the second
allegation of error was:

The report of the United States special agent is not binding on the State; and this.

report constitutes the only evidence on which the Commissioner bases his authority -
to-hold said tracts for rejection.

In that case the Department said:

The gecond objection, if suppmted by the facts in the case, isavalid one and must.
be sustained . .. . ‘ . ... Saidreport is not properly ev1dence in
“the case; but if the faets set forth therein are such as to justify a doubt as to the
correctness of the proof submitted, such report may propelly be made the basis for a
further investigation by your ofﬁce e + « . . Upon this point the case
will be returned to your office for dlsposﬂ;lon, etc
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The decisions above quoted from are in cases where the State ap-
“plied for indemnity for land sold by the United States, while in the case
at bar the State asks for a certification of the land itself; but the ef-
fect of a report of a special agent on the-character of the land is the-
same in the one case as in the other.. ,
--In the absence of any evideuce on the part of the State, and as it
appears that no opportunity has been afforded it to produce such evi-
dence, I.can not concur in your conclusion rejecting its claim. This,
however, is not to be construed as confirming said claim but simply as
refusing to render a decision before being placed in possession of such
facts as the regulations require shall be furnished. The papers are,
therefore, returned, in order that the State may be afforded an oppor-
tunity to support its claim in accordance with departmental regulations,
as was done in the cases hereinbefore clted (Cass county, 10 L D., 22;
Champaign eounty, ib., 121),

CERTIORARI—APPEAT ~PROCEEDINGS ON FINAL PROOF.
REAM v. LARSON,

An application f01 cermolan must be accompanied by a copy of the decision deny-

ing the right of appeal.
The right of appeal from the Commissioner’s decision is lost, where the appeal from
the local office does not contain a specifieation of errors and is dlsmlssed for that

Teason.

Certiorari will not be granted.where the right of appeal is lost through the nevh-
gence of the applicant’s attorney.

A protest against final proof raises an issue that may be properly tried before the

- local office, and on appeal therefrom the Commissioner is vested with due juris-

diction over the case..
Proceedings on final proof can not be treated as ex parte, where a protest is filed and
evidence furnished in support of the charges therein made.

.S’ecretaa"y Noble to the 00m7msswneo of ﬂw General Land Office, February
15, 1892. :

"~ On July 23 1881, Frank Larson made homestead entry No. 358, for
the 8 & of the SE £, and the S § of the SW % of Section 14, T. 14 S.,
‘R. 44 K., Blackfoot, Idaho.

He gave notice that he would submit final proof on said entry on the
31lst day of July, 1888, before the clerk of the district court at Paris,
Idaho. 'When he appeared before said clerk to submit proof, he was
‘met by William D. Ream, who filed with said clerk the following paper:

. BEar LAxKE County, IDAHO,
: ’ Paris July 31, 1888,
In the matter of Final Proof on Homestead Entry of Frank Larson.  W.N. B. Shep-
herd, Deputy Clerk United States Court— _
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This is to notify you that I, the undersigned, William D. Ream, appear hefore you
-to-day in order to protest against the hnal proof of Frank Larsou on his Homestead
Entry
WirLiay D. Ream.
: (Endorsed ) Fﬂed July 31, 1888. - A. L. Richardson Clerk of District Court, 3@

Judlcla] District Idaho. By _‘V N. B. Shepherd, Deputy.

The evidence submitted: before the clerk of the court was not con-
sidered by the register and receiver, becanse neither the protestant
Ream, nor entryman Larson, would comply with the demand made by
said officers upon them to pay the register and receiver the same fees
paid the clerk of the court for taking said evidence.

‘ On November 26, 1889, you instructed the register-and receiver to ex-
amine the evidence submitted and render decision thereon, and on De-
cember 10, 1889, those officers recommended that Larson’s entry be
canceled. He appealed from said finding to you. Said appeal is as
follows:

Now comes said defendant and appeals from the decision of the Hon. Register and
Receiver in the above entitled cavse, on the ground that the decision is not sup- -
ported by the law or the evidenee in said case.

Notice of this appeal was duly selved on protestant Ream, who filed
the following objection thereto:

The contestant Ream hereby demurs to said appeal being cousidered, for the rea- -
son that there are not any specific points of objection mentioned to the rulin(r ap-

© pealed from.

On January 28, 1891, you considered said appeal and held that—
“The demurrer is well taken.”

The appeal was dismissed and the 11ght of further appeal denied.
‘Within twenty days thereafter Larson applied.to this Department for

- an order under rules of practice 83 to 85, inclusive, directing that the
record in the case be certified up here for consideration.

On November 4, 1891, the application was considered, and denied,
because no copy of the decision complained of was furnished. by appli-
cant. Smith ». Howe (9 L. D., 648); also Missc. Press Copy Book 228,
p. 372.

Under date of December 24, 1891, Larson filed a motmn for review of
the decision of the Department of N ovember 4, 1891, contending that a
copy of your decision was unnecessary in determining his right to the

- writ of certiorari, and that said decision is erroneous. Quite a lengthy
argument is filed, attempting to show that said decision is erroneous.
This motion is accompanied by a copy of your decision denying the ap-
peal.

If this motion should be considered as an application to review the .

departmental decision of November 4, 1891, it would have to be denied.
The doctrine that one who applies here for a writ of certiorari alleging
that your decision denying him an appeal is erroneous, must furnish a
copy of said declsmn, is well settled by the decisions of this Depart- ,

" ment.
14061_—VOL 14———12
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However, as Larson has now furnished said copy, and at the same
time re-filed his application for a writ of certiorari, it may properly be
treated as a new application. Hoover . Lawton (13 L. D., 635).

If the right of appeal to you from the decision of the register and-
receiver was lost through the laches of a party or his attorney the writ
will not be granted. Thompson v. Shultis (12 L: D., 62).

If no proper appeal was taken to you from the decision of the regis-
ter and receiver, and if for that reason said appeal was dismissed by
you, applicant is not now entitled to the right of appeal from your decis-
ion, and consequently the writ could only be allowed, if at all, onder
the supervisory authority of the head of this Department. .

The appeal taken by Larson to you, from the decision of the register and
receiver, utterly failed to specify the errors complained of, as required
by the rules of practice. McLaughlin ». Richards (12 L. D., 98).

It was therefore not error for youn to have dismissed the same on the
motion of protestant. :

_In the present application, one of the grounds for which redress is
sought, is that the attorneys heretofore employed by him, have com-
mitted errors or have been unfaithful to his cause. In answer to this
elaim it may be said, as was said in the case of Nichols ». Gillette (12
L. D., 388), that, ¢“The purpose of the writ of certiorari is not the cor-
rection of errors resulting from the laches of the party applying there-
for” (Tomay, ef. al. v. Stewart, 1 L. D., 570). And it has been re-
peatedly held that the writ of certiorari will not be granted where the
right of appeal is lost through the attorneys negligence. Ariel C. Har-
ris (6 L. D., 122); Asher ». Holmes (8 L. D., 396). ‘

This is tlue even where the atforney had abgconded.  Thomas C.
Cook (10 L. D., 324). :

Of course, as heretofore intimated, 1f it should be made to appear
that the entryman is justly entitled to relief, it may be granted under
the supervisory authority. Oscar T. Roberts (8 L. D., 423).

Does the showing made in this case justify the Department in exer-
cising that authority?

The application is made upon the following grounds:

1st; The Honorable Commissioner had no jurisdiction of the said case.

2nd; The Land Office at Blackfoot, Idaho, had no jurisdiction of the said case.

3d; No contest was ever initiated by said contestant, and contestant at the time
defendant offered his final proof had no interest in the land embraced in defendant’s
entr,

4’0151 The clerk of the district court of the third Jjudieial district, territory of
Idaho, had no jurisdiction or authority to take testimony in said case.

5th; The appeal of Larson from the decision of the register and receiver herein
dated December 10, 1891, is sufficient and not subject to demurrer or dismissal.

6th; That the Honorable Commissioner should have considered this case as an
ordinary final proof and not as a contest upon defanlt and if npon examination he
should have deemed the proof insufficient the action should have been to allow the
entryman an opportunity to furnish additional proof.
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In answer to the first assignment it is sufficient to say that Larson
submitted final proof for certain of the public land included in his
homestead entry. Ream protested, asserting that Larson had not com-
plied with the law. The register and receiver decided the case, and an-
appeal was taken toyou. It may not be truthfully said that you had
no jurisdiction over the case-

"In the second, third and fourth asslgnmenta, it is contended that the
reg1ster and receiver, and the clérk of the district court, had no juris-
diction to hear the case, because no sworn contest nor protest was filed
by Ream. It is true that at first he did not assume the position of con-
testant, but rather that of a protestant, but when Larson attempted to.
make final proof Ream’s right to protest it was unquestioned, and the
register. and receiver, or the clerk of the court deSIgnated by them, had
authority to hear said protest.

The fifth assignment, contending that the appeal taken from the local
. office is sufficient under the 1ules, has already been shown to be clearly

deficient.

The sixth and last asglgnment avers that you should have considered
the final proof of Larson as ex parte, the protest of Ream being illegal,
and if said proof was deemed by you to be insufficient, additional proof :
should have been required.

- The protest of Ream having been decided to be legal, of - course you
could not have ignored the evidence submitted by him.

The contention of counsel, as émbodied in the. assignment of errors

.and_a,rgument accompanying the. application, fails to show that error
has been committed; at least, such an error as would call for the exer-
«cise of the supervisory authority possessed by this Department. The
applicant has had his day in court, and if he failed to have you pass
"upon his case on its merits, the failure was due to his own acts and
those of his chosen counsel, in not following the plain rules of procedure
-of the land department. :

The application. is denied.

MOSES ET AL: v. FICK BT ATL.

Motion for review of departmental decision of September 24, 1891, 13
L. D., 333, denied by Secretary Noble, February 15, 1892.
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‘ MINING CLAIM—ADVERSE PROCEEDIN GS—WAIVQ

NeTTI®E LODE 2. TEXAS LODE, ‘

One who files an adverse claim out of time, and subsequently brings smt thereon buts
not within the statutory period, does not occupy the status of an ‘‘ adverse
claimant ” but that of a mere ¢ protestant ” without interest.

An adverse clajm filed out of time, aud subsequent judicial proceedings based thereon
but not begun within the period prescribed, do not preclude the allowance of a
mineral entry; nor does the pendency of such 1)1oceedmns bar the issuance of
patent on said entry.

The failure of an adverse claimant to prosecutehis suit in the courts with reasonable-
diligence is a waiver of the adverse claim, and warrants the Department in pro- -
ceeding to final action on the claim of the applicant.

Secretary Noble to the Commissioner of the General Land O]ﬁce, Febru-
ary 16, 1892,

I have considered the appeal by George H. Kohn, as claimant of the:
" Nettie Lode, from your judgment of September 6, 1890, rejecting his
adverse claim filed in the land office at Durango, Colorado, on March
20,-1886, against mineral application No. 684, by John R. 01111y, for:
]Junself zmd others, as co-ownérs of the Texas Lode

Said Curry filed application for patent January 6, 1886. Publication:
was made in a weekly newspaper from January 16, 1886, to March 20,
1886, and the following foot-note is.appended to the printed notice, te:
wit: )

Firvst pub. Jan. 16, 1886.
¢ pub, March 20, 1886." : ]

Section 2325 of the Revised Statutes requires the register of the
land office, upon the filing of an application for a patent, to publish a
notice thereof ¢ for the period of sixty days,” and provides that “at’
the expiration of the sixty days of publication the claimant shall file
his affidavit,” and if no adverse claim shall have been filed ‘¢ at the ex-
piration of the sixty days of publication, it shall be assumed that the-
applicant is entitled to a patent.”

By minhing ecircular of October 31, 1881, section 34, the following in-
sfruction is given as to the proper mode of carrying out the above pro-
vision as to publication, “In all cases sixty days must intervene be-
tween the first and last insertion of the notice in such newspaper..
‘When the notice is published in a weekly newspaper ten consecutive-

" insertions are necessary.”

The foot-note in this case is not 1equ1red by the statute, and i8 ne-
part of the notice, but is appended for. convenient reference as to the
first and last insertions of the notice in the newspaper, and it is evi-
dent that in all cases of publication in a weekly newspaper the tenth or
last indertion must be on the sixty-third day after the first insertion,
excluding the first day of publication from the computation, according
to the well established rule. Miner ». Mariott (2 L. D., 709); Bonesell



- DECISIONS RELATING TO THE PUBLIC LANDS. 181

@». McNider (13 L. D., 286). Whenevel , therefm e, the foot-note cor-
rectly gives the date of the first and tenth insertion of the notice ina
~weekly newspaper it is a notice to all whom'it may coneern that the
last insertion just completes the ninth week, and is the sixty-third day
.of publication in every such case. No one using ordinary care can be
misled by such a notice. S

~ In this case the publication was in a weekly newspaper, and the first
publication being on January 16, 1886, and the tenth or last on March
'20, 1886, this was notice that March 20th, 1886, was the sixty-third day
#rom January 16, 1886, and that March 17th, 1885, was the sixtieth and -
- Jast day upon which an adverse claim could be filed. The adverse claim
. was in fact executed on March 19, 1886, and filed in the land office on
March 20, 1886, or three days too late. By an oversight the adverse
«claim was in fact received at the local office and filed without objection,
and was not rejected by the local officers till more than a year there-
after,

By section 2326 of the Revised Statutes, it is provided that—

It shall be the duty of the adverse claimant, within thirty days after filing his
«elaim, to commence proceedings in a court of competent jurisdiction, to determine.
‘the question of the right of possession, and prosecute the same with reasonable dili-
.genee to final judgment, and a failure so to do shall be a waiver of his adverse claim.
- As the adverse claim was filed on March 20, 1886, the thirtieth day

_thereafter was April 19,1886, and it.appears by the certificate of the clerk
-of the district court of the county of San Miguel that the required suit
was not commenced till April 21, 1886, or on the thirty- second day after
the filing of said adverse claim, or two days too late. This failure was
@ waiver of the adverse claim as provided by the statute above cited,
and the suit does not appear to have been prosecuted. So that the ad-
verse claim would have been barred even if filed in time. TUpon the
facts it seems to have been doubly barred. -

. Under these circumstances the register of the land office by his letter.
of November 12, 1887, notified the said Kohn “to appear at this office
on or before Thursd&y December 29, 1887, and show cause, if any you
bave, why the said Texas Lode is not subject to entry by the said John
R. Curry and his co-owners.” '

Said letter was received by said Kohn on November 14, 1886, as ap-
pears by his registry return receipt, but no appearance was. made by
said Kohn or on behalf of said Nettie Lode, and mineral entry No. 684
was allowed at 4:30 o’clock p. m. on said December 29, 1886, by theland
officers, and final certificate and receipt duly issued.

On December 30, 1887, the claimant of the Lettie Lode filed a * pro-
test against the gr antmg of a receiver’s receipt for the Texas Lode,” for
the reason that said adverse claim had been filed and said suit had been
instituted, and that negotiations had been entered into towards a set-
tlement of their conflicting interests.

As the adverse claim was ah eady barred, the protestant had no inter-
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est, when the protest was filed, that can be recognized, and he must be
regarded as a “third party” to all intents and purposes; and therefore
-can only be heard in accordance with that clause of said section 2325, -
which provides that “thereafter no objection from third parties to the-'
issuance of a patent shall be heard, except it be shown that- the appli-
cant has failed to comply with- the terms of this chapter,” But this
protest makes no such allegations, and therefore is not brought-within
the foregoing provision. Bright ¢. Elkhorn Company (8 L. D., 122).
Furthermore, the protestant has made his objection and has been heard
thereon, and has therefore exhausted the privilege conferred upon him
by the statute as a ¢“third party.” His objection has been duly con-
sidered and has been overruled, and, being without interest, the statute
gives him no right of appeal. The plotest was also ﬁled one day after
the entry was made to which it objected.

On appeal from the decision of the local officers you rejected the ad—
verse claim and dismissed the protest.

On the appeal to this Department there are assigned subbtantlally

three errors:

. .
(1) In deeiding that said adverse claim of the ¢ Nettie” was not filed in $ime.

(2) In dismissing the protest of the * Nettie * claimant.

(3) In holding the allegations of the adverse claim and protest insufficient.

These contentions cannot be sustained for the reasons already given.
The adverse claim was rightly rejected because not filed in time. Ifit
had been filed in time it was the duty of the adverse claimant to have
had recourse to a court of competent jurisdiction to settle his contro-
versy with the Texas Lode, as provided by section 2326, above cited,
and this Department is not the proper forum to determme that contro-
versy. Having failed, both in filing his adverse claim and in bringing
his soit within the reqmred time, there was no reason why the entry of
thé Texas Lode should be longer stayed, and it was properly allowed. It
follows that the allegations conitained in the adverse claim and protest.
cannot be considered.

The ounly remaining question is what judgment should now be ren-
dered? - Are the appellants entitled to a judgment that patent issue to
them in regular order of business, or should a patent be withheld to
await the judgment that may be rendered by the coult in which suit
appears to be now pending?-

The statute (Section 2326) provides in express terms when and under
what circumstances this Department is ousted of its -jurisdiction, as
follows:
~ Where an adverse elaim is filed during the period of publication, . . all
proceedings except the. puhhcamon of notice and making and filing of the afﬁda,vm
thereof, shall be stayed until the controversy shall have been settled or decided by a
eourt of competent jurisdiction, or the adverse claim waived.

Then follows the provision already cited that the adverse claimant
must “within thirty days after filing his claim ” commence proceedings
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in court, and that “a, faﬂure so to do shall be a waiver of his adverse

claim.”

In the case 01‘. the Rlehmond Mining Company . Rose {114 U.-S,, 576),
where there had been delays in the court, and the local ofﬁcers had
decided that such delays constituted a waiver,it was held that the land

- officers had no power to make such a . decision.” Justice Miller, in con-
- struing this provision, says, page 585,— :

‘What, then, is meant by the phrase, ¢ all proceeding shall be stayed until the con-
troversy is settled or decided by a court of competent 311r15d1ct10n, or the adverse '

claim waived?”
We can imagine several ways in which it can be shown that the adverse claim is

waived without invading the jurisdiction of the court while the case is still pend-
ing. One of these would be the production of an instrument signed by the contest-
ant, and duly authenticated, that he had sold his interest to the other party, or had
abandoned his claim and his contest. Or, since the aet says that all proceedings
shall be stayed in the land office from the filing of the adverse claim and not from the
commencement of the action in the court, within thirty days, such delay of thirty

" days is made by the statute conclusive of a waiver. - A-filing in the records of the

court by the plaintiff of a plea that he abandons his case or. waives his claim, might
authorize the land office tio proceed.

As it appears by the certificate of the elerk of the court to which this
suit was brought, that it was not commenced till more than thirty days

~ “from the filing of the adverse claim,” it follows from the above deci-
.sion that this Department ought to hold that ¢“the adverse claim is

waived,”. and ean so hold “without invading the jurisdiction of the
court, while the case is still pending.” ¢ Such delay of thirty days is
made by the statute conclusive of a waiver.” The same must be true

.of the failure to file an adverse claim ¢ during the period of publica-
“tion.”. The statute says that in such case ¢ it shall be assumed that the

applicant is entitled to a patent,” and ¢that no adverse claim exists.” .

(Section 2325.) This provision is mandatory and conclusive, and this :

Department has no option in the matter, but is obliged to assume that

.the defendants are entitled to a patent. I find the decisions of this -

Department accord with this view. In Brown ». Bond (11 L. D., 150),
the adverse claim was filed within the sixty days of publication, and a
suit was instituted within thlrty days thereafter. TEntry was allowed
after the suit was commenced because the adverse claim was filed by

" attorneys without filing proper authority, and it was held that such’

entry was wrongfully allowed. and that a mere irregularity should “mnot
defeat the right of the claimant to have the controversy settled by the
appropriate tribunal, if he has complied with the statute.” The infer-
ence is that if he had not complied with the statute, his said right was
defeated. v

In Meyer ». Hyman (7 L. D., 83), the adverse claim was filed within

_the sixty days of publication, and suit was brought within thirty days

thereafter, and there was therefore no waiver of the adverse claim,
The same state of facts existed in the case of Ovens v. Stephens (2 L.

-D., 699), and-it is said,—¢ The only question that can arise upon this
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state of facts is whether the adverse claimants have complied with the
~ terms of the statute above mentioned, so as to bring their case within
it. In my opinion, the adverse claimants in this case have shown such
compliance,” that ¢ in the manner pointed out by the statute has been
raised an issue or ¢ controversy’ between the contending parties” as to

‘the land in dispute, and that the Department had no jurisdiction over '

that matter. The implication is that if the claimant had not complied
with the statute, the Depaltment would not have been ousted of its

jurisdiction,
In Reed v». Hoyt (1 L. D., 603), the adverse claim was sworn to in Bos.

ton, and it is said by the Secretary,—¢ As it appears however, that suit

was commenced on this eclaim within the required time, and is now
pending, T am unwilling upon technical reasons to interpose objections
to an adjudieation of the claim by the appropriate tribunal.” Here, as
in all the other cases cited, the test of jurisdiction of the court is made
to depend upon the fact that-the suit was brought within the required
time.

In the case of Bel v. Aitkin (Sickel’s Mining Declsmns, p. 196), Sec-
retary Schurz says (p.198),—

I see nothing in the statute that requires an adverse eclaimant, who seeks to pro-
tect his rights in the courts, which have been opened to him, to establish to the sat-

isfaction of this department that he has complied with the requirements of the
mining law, to a further extent than of properly asserting his adverse claim.

In the case of Chambers ». Pitts (idem, p. 293).Secretary Chandler,
after citing the statute above quoted, says (p. 297), :

The only question which can ever arise is whether the adverse claimant has com-
plied with its terms, so as to bring his case within it. He must file his claim during
the period of publication, showingits ‘‘ nature, boundaries, and extent,” and bring
suit for a recovery of the possession of it within thirty days thereafter, or be deemed
to have waived it.

In the case of Wood v. Hyde (idem, 189), where a second suit was not
commenced within the time allowed, it was held, that “the case will
be taken up for final action in its regulm order as though no adverse
claim had been filed.”

In Morse ». Streeter (idem, 190), where a second suit was commenced
after thirty days, it was decided that ¢ the fact that Morse commenced
another suit against the applicants for patent and other parties, long
after the thirty days allowed in our decision had expned will not be
considered by this office.”

It may be contended that because the local officers in fact received
the adverse claim, and suit has actually been brought in court, that
this Department has no authority to question its jurisdiction, but if- the
‘claim is not filed as required it isnot filed at all in legal contemplation,

and the wrongful action of the local officers in receiving the claim after

the period of publication had expired cannot make the filing legal nor
defeat the operation of the statute, or effect a repeal of its provisions,
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Tneither can assent be yielded to the proposition that the jurisdiction of -
the court in which the suit is commenced cannot be questioned by
this Department.

The boundary line between the jurisdiction of this Department and
that. of the courts under Section 2326 is clearly defined. The Depart-
ment must decide whether or not “an adverse claim is filed during the
period of publication”, and if so filed, whether or not the claimant -
‘brought suit ¢ within thirty days” thereafter, while it is the jurisdic-
tion of the courts “to determine the question of the right of posses-

. sion.” If the adverse claim is not filed “ during the period of publica-
tion,” or suit not brought as required, the jurisdiction of the courts
does not attach. And this Department is bound to presume that the
courts will not violate the law and assume jurisdiction in such cases.
The law ‘will presume that all things are rightly done, unless the cir-
cumstances of the case overturn this presumption, according to.the
maxim, omnie presumunter rite et solemmiter esse acta, donec probetur in
contrarium.” Bank of U. 8 v. Dandridge (12 Wheat., 64, 70).

. If a.court, however, should “ overturn this presumption,” and assume
Jurisdietion, without authority of law, any judgment it might render
upon the merits of the controversy would be also without authouty,
:and null and void.

The principles that would then be apphcable are thus enunciated by
the supreme court:

‘Where a court has jurisdiction, it has'a righi; to decide every question which oe-
-eurs in-the cause; and whether its decisions be correct -or otherwise, its judgment,
nuntil reversed, is regarded as binding in every other court. But if it act without
authority, its orders are regarded as nullities. They are not voidable hut simply
void, and form no bar to a recovery sought even prior to.a reversal in opposition to
them. They constitute no ]usmﬁcatlon and all persons concerned in executing such
Jjudgments or sentences are considered in law as trespassers.” Elliot v. Peirsol, (1
Peters, 340). :

Upon the request of this Depmtment a certificate of the clerk of the
district court in and for San Miguel county, wherein said suit is pend-
ing, dated January 9, 1892, has been transmitted, showing the then
status of said suit. It appears that no action has been taken therein
since its commencement, April 21, 1886, except to continue the case
from term to term,—a period of nearly six years. Such delay on the
part of the adverse claimant cannot be regarded as a compliance with
that provision of said section 2326, which makes it his duty to ¢ prose-

~cute the same with reasonable diligence,” and provides that ¢a failure

“to do so shall be a waiver of his adverse claim.” He has clearly not
complied with the statute inthis respect,and cannot comlain if his ¢fail-

ure” be now adjudged “a waiver of his adverse claim,” Wlthln the con-

* templation of the statute.

From this review I am in no doubt that it is my duty to assume that
‘no adverse claim exists,” and ad]udge that the applicants are legally
<t entitled to a patent.” :

Your judgment is affirmed.
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MINERAL LAND—TOWNSITE ENTRY-MINING CLAIM.
PEpERSON LODE v, BLACK HAWK TOWNSITE, ET AL.

In case of a patented townsite entry of land containing a valuable mineral deposit,
known to exist prior to the townsite application, and subsequently entered by 2
mineral claimant, the Department, to obviate judicial proceedings, may accept a
reconveyance of the land erroneously patented, and thus acquire JullSlethIl to
pass upon the validity of the mineral entry.

First Assistant Secretary Chandler to the Commissioner .of the General
Land Office, February 16, 1892.

On October 8, 1883, Herman Pederson made mineral entry No. 2445,
Central City, Colorado. It now appears that a part of the claim is
embraced in the townsite entry of Black Hawk, upon which a patent
was issued on January 17, 1874, and the balance of the tract included
in the mineral entry is embraced in the townsite entry of Central City
upon which patent issued July 10, 1876. '

' The mineral claimant has filed his corroborated affidavit, charging
that the tract included in his mineral entry is valuable for its miner-
als, and that the existence of said valuable mineral deposit in the form
of rock in place was known at the dates when the townsites applied
for patents and that his mine, the said Pederson Lode, is capable of
being profitably worked for its mineral product.

In addition a stipulation was filed signed by the officials of each of
the townsites and by mineral claimant, wherein said townsites disclaim
any interest in the tract included in the mineral entry, and waived all
objections to the issuance of a patent therefor. It was also stipulated
that a hearing should be held on April17,1889. The hearing was held,
and the register and receiver found ﬁom the evidence submitted thab
the allegations of the mineral applicant were true. _

On October 7, 1890, you considered the case and very properly held
that the issuance of the patents deprived the land department of all
jurisdiction over the premises. Inasmuch, however, as the entry was
improperly allowed after the land was patented, you held it for cancel-
lation.

An appeal has been taken from your judgment to this Department.
Your judgment is correct as far as it goes, but it seems to me that the
town- authorities of Black Hawk and Central City should be given an
opporfunity to convey the tract included in the mineral entry to the .
government, and thus reinvest it with jurisdiction to pass upon the
elaim of Pederson. This conveyance should be absolute and should be
accompanied by abstracts of title showmg that the land has not been
previously conveyed.

This course will bring about the same result that would probably be - -

attained at the end of tedious litigation. Juniata Lode (13 L. D., 715).
You will therefore allow the parties sufficient. time within which the
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mineral applicant may procurg a reconveyance of the tract by the town-

sites to the United States, together with proper abstract of title show-

ing that the tract has not been previously-disposed of by said townsites.
- If the conveyance be made you will readjudicate the claim of Peder-

. son; if not, you will transmit the papers to this Department.

From the showing made at the hearing, there can be no doubt but
that the mine in this case was known to exist and capable of being:
profitably worked for its product long before and at the dates upon
which the townsites applied for their patents.

Your judgment is accordingly modified.

RAILROAD GRAVT——COVFLICTI&G LIMITS—FORFEITURE.

: OREGON AND CALIFORNIA R. R. Co.

The grant of the odd numbered sections within the Qver—lappmg primary limits of
the Northern Pacific, and Oregon and California roads, east of Porfland, Oregon, -

* was for the benefit of the former company under the act of July 2, 1864, and the
forfeiture thereof by the act of September 29, 1890, is to the extent of the with-
drawal made under the sixth seciion of the act of 1864; and under said act of
forfeiture no rights of the Oregon and California road Aare recotrmzed within

said conflicting limits, ' ?ﬁ.fj’ g
° -s.rv"'\-- ’ J

Segretary Noble to the Commissioner of the GeﬁMand Ojﬁce, Feb~
M S  ruary 17, 1892, : M‘l? , ij{,

I have considered the protest filed on behalf of the Olegon and Cali-
fornia Railroad Company, against so much of the instructions issued
by your office, under the forfeiture act of September 29, 1890 (26 Stat.,
496), as relates to the lands falling within the conflict, or overlap, of the
grants for the Northern Pacific and Oregon and California Railroad
Companies, east of Portland, Oregon.

By the act of Congress approved July 2, 1864 (13 Stat., 365), a grant

[ >

ol

4

was made to the Northern Pacific Ralhoad Company, to aud in the con-

struction of a railroad from a point on Lake Superior, in the State of
Minnesota, or Wisconsin, westwardly by the most eligible route, to be
determined by the company, on a line north of the 45th degree of lati-

tude, to.some point on Puget Sound, with a branch via the valley of

the Columbia river, to some point at or near Portland, in-the State of
Oregon.

The joint resolution of May 31, 1870 (16 Stat., 378), authorized the

.company to locate and construet “its main line to some point on Puget

Sound via the valley of the Columbia river, with theright tolocate and

- construct its branch from some convenient point -on ifs .main trunk

- line across the Cascade mountains to Puget Sound.”

Tt will be seen that the effect of said resolution was to ¢hange the

branch to main line, and vice versa, and also to provide for a land grant.
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for the new line—viz: a connecting piece between Portland Oregon,
-and Puget Sound.

The location of the 1oad as shown upon the map of general route
filed and accepted August 13, 1870, follows the Columbia river from
‘Wallula, Washington, to a pomt on the north side of the river just op-.
posite to Portland, Oregon. Between Wallula, Washington, and Port.
Jand, Oregon, theroadwas not constructed, and, hence, comes within the
terms of the first section of the forfeiture act, before referred to, which
provides:

That there is hereby forfeited to the United States, and the United States hereby
resumes the title thereto, all lands heretofore granted to any State or to any corpo-
ration to aid in the construction of a railroad opposite to and conterminous with the
“portion of any such railroad not now completed, and in operation, for the construc-
tion or benefit of which such lands were granted; and all such lands are declared to
be a part of the public domain: Provided, That this act shall not be construed as
forfeiting the right of way or station grounds of any railroad company heretofore
.granted.

The protestant claims under the act of Congress approved July 25,
1866 (14 Stat., 239), which provided for the building of a road from
Portland, Oregon, to the south boundary of Oregon to connect with
‘the California and Oregon Railroad, and made a grant of “every alter-
nate section of public land, not mineral, designated by odd numbeérs,
‘to the amount of tweiity altelnate seotlons per mile (ten on each side)
-of said railroad.” If further provided:

and when any of said alternate sections or parts of sections shall be found to have
been granted, sold, reserved, occupied by homestead settlers, pre-empted, or other-
wise disposed of, other lands designated as aforesaid shall beselected by said companies
in lieu thereof, under the direction of the Secretary £ the Interior, in alternate sec-
‘tions designated by odd numbers, as aforesaid, nearest to and not more than ten
‘miles beyond the limits of said first-named alternate sections.

The Oregon and California Railroad Company filed a map of definite
lIocation of its road opposite thisland Oectober 29, 1869, which was ac-
-cepted by this Department January 29, 1870, upon which withdrawal
“was ordered, and the road was duly built opposite these lands within
‘the time hmlted by law for the construection of the road.

Under the rulings in force in the administration of land. grants, in
‘this Department, prior to 1878, it was held that priority of location gave
priority of right to lands within conflicting limits, and a large number
-of tracts were patented to the Oregon and California Ralhoad Com—
pany, within the conflict now under consideration.

" In your instructions to the register and receiver at Olegon City, Ore-
.gomn, dated Janunary 19, 1891 (not reported), under the forfeiture act, it
was held by you that, eas’c of Portland, Oregon, the grant for the North-
-ern Pacific Railroad Company is under the act of July 2, 1864 (supra),
which being prior to the act making the grant for the Oregon and Cal-
ifornia Railvroad Company, it follows that the lands embraced within
#he withdrawal under the 6th section of the act of 1864 were excepted
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from the later grant, and by the forielture act said lands were restored. -
to the public domaix.
"The principal grounds on W]nch the pr otest on behalf of the Olegon

- and California Railroad Company is based are as follows:

The Northern Pacific received its authority of law to locate its main line to’ Port--
land by the joint resolution of 31st May, 1870, and filed a map of general route 13th
Aungust, 1870. It never made a definite location opposite this place where the conflict
under discussion exists, and though in the general sense of the forfeiture act of 1890
that eompany had a grant of lands on that general route, that grantnot having been.
definitely located, it could not now be held that it ever took effect by relation as of”
the date of the grant, whether the date of the grant be July 2, 1864, or May 31, 1870. .

It is further claimed that the joint resolution of 1870 was substan-
tially a new grant of lands within limits to the extent mentioned in the- -
charter of the company, and excepted ther ‘efrom lands included in grants-
made subsequent to July 2, 1864 and prior to the definite 1003,’51011 of"
the road.

As stated by the company, “The Northern Pacific Company was thus
provided with indemnity therefor, if it lost lands because of the grant:
to the Oregon and California:Company which Congress intended to-
recognize.” ’

It is first necessaly to detelmme whielt is the prior grant within the-
conflict referred to, for within conflicting limits neither priority of loca--
tion nor priority of construction gives priority of right, but in each case:
the respective rights are determined as of the dates of the acts making:
the grants. Missouri, Kansas and Texas Railroad Oompzmy v. Kansas. -
Pacific Railroad Company, 97 U. S,, 491 St. Paul and Sioux City R
R. Co. ». Winona and St. Peter R R. Oo 112 U, 8. 720.. It is true~
.- that in these cases the roads had been deﬁnitely located, but it would.
seem that the reasoning in said cases applies with equal force to the-
maitter under consideration.

It will be remembered that the act of July 2, 1864 (supra), provided.
for'the construction, by the Northern Pacific Railroad Company, of a:
~branch line via the valley of the Columbia river to some point at or
near Portland, Oregon.

In Mareh, 1865, the president of said company filed in ﬂllb Depart--
" ment a map of genelal roube of the entire line of the road, showing a
Tocation down the Columbia river to a point opposite Portlalld, and
thence north to Puget Sound, and asked that a withdrawal be ordered.
thereon, which was refused, the same being deemed insufficient.

As held by ‘Attorney General Garland, in his opinion of January 17,
1888 (8 L. D., 14), “the map thus filed accomplished no good purpose-
for the company, but afforded the public a general knowledge of probable

location of the prospective road.”

" This was the condition of affairs at the date of the passage of the act
of 1866, making the grant for the Oregon and California Compaiy.

The aet of 1864 made the location of the grant therein provided for,.
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in this vicinity, reasonably certain, and the location of 1865 1mparted_
additional information upon the subject.

The joint resolution of 1870 merely changed the name of this part of
the line, by designating it as the main line, instead of the branch line,
but the grant remained under the act of 1864, and the map of general
route filed in August, 1870, being accepted by this 'Departmént, with-
drew the lands under the 6th section of the act of 1864.  The section
provides: '

That the President of the United States shall cause the lands to be surveyed for
Fforty miles in width on both sides of the entire line of said road, after the general
route shall be fixed, and as fast as may be required in the construction of said rail-
road; and the odd sections of land hereby granted shall not be liable to sale; or
entry, or pre-emption, before or after they are surveyed, except by said company, as
provided in this act.

It is true that the Northern Pacific Railroad was never definitely lo-
cated opposite this land, but in view of the requirement in both acts
prescribing that the road was to be built »ie the valley of the Columbia
river, and of the provision in the sixth section of the act of 1864, that
the general route shall be fixed, it would seem that the location of 1870
fixed this grant as against the location upon any other grant subse-
quent in date to the act of 1864.

In the forfeiture act special provision was made for the disposition
of the forfeited lands lying south of the present terminal at Wallula,
‘Washington, and north of what is known as the ¢“Harrison line.”
' When it is remembered that these lands are opposite that portion of
the road not definitely located, it'is apparent that Congress treated the
lands embraced in the withdrawal on general route for this road as
“ granted lands,” within the meaning of the forfeiture act.

As against the holding of your office, that a moiety of the lands
within the conflict, or overlap, of the grants for the main and branch
lines of the Northern Pacific Railroad, opposite the unconstructed por-
tion of the main line, was forfeited by the act of September 29, 1890
(supra), the Northern Pacific Railroad Company urged that the main
line had not been definitely located between Wallula and Portland.

In answer to this contention, it was held (11 L. D., 625),

In the first place, there was a grant along said route, which lacked only action on
the part of the company to consummate. Furthermore, a reading of the entire act
leaves no room to doubt that a forfeiture along said stretch of the main line was
contemplated, and the lands so forfeited are described in the first section of the act
as ¢ granted lands. '

- This applies with equal force in the preseﬁt- controversy, and having
determined that the grant for the Northern Pacific Railroad Company,
east of Portland, Oregon, is under the act of July 2, 1864 (supra), the
forfeiture declared by the act of September 29, 1890 (supra), is to the
extent of the withdrawal made under the 6th section of the act of 1864.

It but remains to consider the question as to whether the exception
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clause in the act making the Northern Pacific grant included grants to
" aid in the construction of other roads, made subsequent to the passage
of said act and pnor to the definite location of the road.
This question was considered -by the Supleme Court in the case of
“the St. Paul and Pacific Railroad Company v. Northern Pacific Rall-
road Company (139 U. 8., 1), and therein it was held,

We are of opinion that the exception in the act making the grant to the Nmthern
Pacifié Railroad Company was not intended to cover other grants for the construc-
tion of roads of a similar character, for this would be to embody & provision which
would often be repugnant to and defeat the grant itself. DMissouri, Kansas and ~
Texas Railway ». Kansas Pacific Rallway (97 U. 8., 491, 498, 499). ‘

It is clear, had the Northern Pacific Railroad been constructed
~ through this conflict, its right would have been superior to that of the-
- Oregon and California Railroad Company; hence, any claim the latter
company may assert in and to these lands must rest upon the act de- -
claring the forfeiture. ;
The 6th section of that act 1)10v1des

That no lands declared forfeited to the United States‘ by this act shall by reason of
such forfeiture inure to the benefit of any State or corporation to which lands may '
have been granted by Congress, except as herein otherwise provided.

I can find no provision in the act under which the Oregon and Ca,h-
fornia Railroad Company would be entitled to these lands, but, on the
contrary, the 5th section of the act provides:

That the rights of way and riparian rights heretofore attempted to be conveyed
to the ecity of Portland, in the State of Oregon, by the Northern Pacific Railroad
Company and the Central Trust Company of New York, by deed of conveyance
dated August eighth, eighteen hundred and eighty-six, and which are described as
follows: A strip of land fifty feet in width, being twenty-five feet on each side of '~
the center line of a water-pipe line, as the same is staked out and located, or as it
shall be hereafter finally located according to the provisions of an act of the legis-
1ative assembly of the State of Oregon approved November twenty-fifth, eighteen
hundred and eighty-five, providing for the means to supply the city of Portland
with an abundance of good, pure, and wholesome water over and across the follow-
ing described tracts of land: Sections nineteen and thirty-one in township one
south, of range six east; sections twenty-five, thirty-one, thirty-three, and. thirty-
five, in township one south, of range five east; sections three and five in township
two south,-of range five east; section one in township two south, of range four
east; sections twenty-three; twenty-five, and thirty-five in township one sbuth, of
range four east, of the Willamette meridian, in the -State of Oregon, forfeited by
this aet, are hereby confirmed unto the said city of Portland, in the State of Oregon,
its successors and. assigns forever, with the right to enter on the hereinbefore de-
sexibed strip of land, over and across the above-described sections for the purpose
of constructing, mamt:nmng, and repairing a water-pipe line-aforesaid.

This pipe-line traverses the entire conflict, and had Congress recog-
nized any rights in the Oregon and California Railroad Company,
within the conflict, the above provision would not only have been un-
necessary, but in eonflict with the rights of said company.

.From a review of the entire matter, I can see no error in your in. -
structions, and the same will be carried into effect, if heretofore sus-
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pended, and as to all lands patented to the Oregon and Californis
Railroad Company, within the conflict, steps should be taken at once
looking to their recovery as prov1ded for in the act of Mareh 3, 1887
(24 Stat., 556).

RAILROAD GRANT-INDEMNITY SELECTION. —SETTLEMEN T RIGHT.
SourHERN PAcIiFic R. R. Co. ». STOCKS.

A settlement right existing at the date when the revocation of an indemmity with--
drawal takes effect, excludes the land covered thereby from subsequent selection
by the company. .
Secretary Noble to the Commissioner of the Geazeral Land Office, Feb..
: ruary 17, 1892,

The lands involved in this controversy are the S of the SE4Z, and
the 8% of the SW1 of Sec. 23, T. 3 N.,, R. 20 W., 8. B. M., Los Angeles.
land district, California.

This tract is within the indemnity limits of the grant to the Southern
Pacific Railroad Company, by the act of March 3, 1871, and was with--
drawn from settlement and entry from and after April 3,1871 when the-
map of its route was filed in your office.

On the application of Alexander Stocks to make homestead entry
for the land, a hearing was ordered to determine the rights of the rail-
road company therein, which took place on the 21st of March, 1890,
and on the 9th of June, 1890, the register and receiver united in & de-
cision holding that the selection of these lands by the railroad com-
pany wasinvalid. Upon appeal to your office, that decision was affirmed
by you on the 29th of July, 1890, and the company’s selection of
the tract applied for by Stocks was held for cancellation. The com-
pany brings the case to the Department, by appealing from your de-
cision.

- The withdrawal of these lands from pre-emption and settlement, was.
revoked on the 15th of August, 1887 (6 L. D., 93), such revocation ap-
plying to all lands within the indemnity hmlts, except such as were:
covered by company selections. The order of August 15, made the -
restored lands subject to settlement from its date, but bzwred a filing or-
entry until thirty days after restoration to the public domain by adver-
tisement for thirty days. This time expired on the 7th of ’October,
1887,

On the 3d of October, 1887, the company selected all of section 23, by
Iist number 25. Stocks testlﬁes that he went to the local land ofﬁce on’

- the Tth of October, 1887, the day named in the notice advertised by the-
land office at Los -Angeles, upon which filings would be received upon
land within the indemnity limits of the Southern Pacific Railroad Com-
pany, and offered to file a homestead entry for said land, but-on account
of the great number of people then transacting business there, his ap-
plication was not acted upon or considered until the 19th of November,.
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‘

~when 1t was returned to him by the local ofﬁeels for the reason, as they
said in their lettel, “that your description is vague and umntelhglble,‘

- and there is no such legal subdivision as you deseribe.” - | '
On the 30th of November, 1887, he again made application to make

entry for the land, and the company was cited to show cause why his
application should not be allowed.

At the hearing which followed, he test1ﬁed that he made settlement
upon the land in the summer of 1882 and had resided thereon continu-
ously ever since that time; that his improvements were worth about
one thousand dollars; that he was an alien when he settled upon .the
land, and was not naturalized until the 29th of April, 1886; that he
understood it was railroad land when he settled upon it, and that it
remained so until the order of withdrawal was revoked, and that he
never had applied to the company to buy the land.
 The railroad company protested against the allowance of Stocks’ ap-
plication to make homestead entry for the land, on the ground that it
. was withdrawn from pre-emption or homestead or other entry, on the
3d of April, 1871, and was so withdrawn at. the time of his settlement,
-and that the whole of section 23 was selected by the company on the 3d ‘
of October, 1387, as indemnity for the whole of Sec. 35,in T.1 N., R.
4 W., which was within the limits of its grant, but not vacant pubho
lands on the date that said company filed its map of definite location,
having been otherwise disposed of by the United States prior thereto.

In the case of the Atlantic and Pacific R. R. Co. (6 L. D., 84), which
 was a case to determine the rights of the company to indemnity lands
which. were withdrawn from pre-emption, and afterwards restor ed,
Secretary Lamar concluded his decision by saying to Commlssmnel
Sparks:

If any lists of selections have heen presented by the company with tender of fees,
which have been rejected and not placed on file and_noted on the records of the local
office, you will, if said lists are in your qfﬁce or in the local office, cause said selec-
tions to be noted on the record immediately; and if such lists are not in your office
- or the local ofﬁce_, you will advise the attorney of the company that they will be
allowed to file in the local office such lists of selections, and the same will be noted
on the records as of the date wheh first 1J1esented, provided the same be presented
before the lands are opened to filings and entries. .

In the case at bar, the list was presented, and the land select’ed, “he-
fore the lands were opened to filings and entries,” but such selection
was the first made by the company for the land, and therefore did not
come within the provisions and exceptions mentioned in the foregoing
extract from the decision of Seeretary Lamar. That applied only to
_ lands for which selections had been presented and rejected. . In such

‘cases, those lists might again be presented, and they would be placed
. on file and noted on the records of the office as of the date when first
presented, provided such second presentation was made before the lands
were opened to filings and entries. In other cases the selection by the

14561—vorL 14——13
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-company must be made before the revocation of the order of withdrawal,
in order to have precedence over a settlement existing at that date.

At the time Stocks made settlement upon the land in 1882, he was
nota qualified pre-emptor, being an alien, neither was the land subject to
settlement, having been withdrawn therefrom on the 3d of April, 1871, ‘
His seftlement at that time, therefore, conferred no rights on him, neither
did it interfere with any rights of the company. Titamore ». Southern
Pacific Railroad Co. (10 L. D., 463). He remained an alien until April.
29,1886, and the land remained withdrawn from settlement until Angust
15, 1887, and from filing or entry until October 7, of that year. His
residence upon the land, however, had been continnous from 1882, until
it was restored to the public domain, and opened: to setflement on the
15th of August, 1887, and he was a settler and resident thereon when
the company made its selection on the 3d of October following.

So faras settlement upon the land was concerned, the order revok-:
ing the indemnity withdrawal made for the benefit of the company,
took effect as soon as issued, and the Department. has repeatedly held
that while a settlement made on land included within an indemmity
withdrawal is unavailing as against the right of selection on the part
of the company, it will be protected as against a seléction made by the
company subsequent to such revocation and restoration. Central
Pacific Railvoad Co. ». Doll (8 L. D., 355); Lane ». Southern TPacific
Railroad Co. (10 L. D., 454); Southern Pacific Railroad Co. v. Wasgatt
(13 L. D,, 145).

A new settler might, after August 15, 1887, and before the company
- made selection of the land, October 3, of that year, have made a set-
tlement thereon, which could have ripened into a title, and the railroad
company would acquire no right thereto as against such new settler,
by subsequently including the same.in a list of selections. Northern
Pacific Railroad Co.v. Wadon (7 L. D,, 182). It cannot be said that
Stocks, an actual settler at the time the restoration took effect, could
have less right to the land than such new settler. The decision ap-
pealed from is affirmed. ’ :

DESE_RT LAND ENTRY —-CONTESTANT.
TAYLOR v. ROGERS.

Land that has been effectually reclaimed is not subject to desert land entry.

The questions raised by a contest may be properly considered, where the inferest of
the government is concerned, even though the contestant ean acquire no per-
sonal benefit by an order of cancellation, C

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 17, 1892,

On ‘March 13, 1890, Harvey L. Rogers made desert land entry No.
241 for the H. 4 of the SH. 1, the SW.L of the SE. } and lot 4, section
25, T. 2 N,, R. 37 1t,, Blackfoot, Idaho.
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On Apml 28, 1890, final proof was made, a,nd on May 6 following,
upon payment, cash cermﬁca,te issued.

On May 28, 1890, an affidavit of contest was filed in the local lauld.
office by Samuel F. T&ylor, alleging—

That said traet was not at date of entry nor at date of final proof, subject to en-
try under the desert act, in that a portion of said land had been for several years |
prior thereto appropriated and occupied by the Bingham County Agrieultural Asso-
ciation, they having improvements thereon to the extent of $5,000, a portion of said
Iand having also been reclaimed by said association priorto date of said entry.

A trial was had on the charges made in this affidavit on August 12,
1890, and on September 4, 1890, after considering the evidence submit-
ted the register and receiver found that theland had been reclaimed -
before the entry of Rogers; they accordingly recommended the same
for cancellation.

Rogers appealed from their ruling to you. A motion was made by
contestant to dismiss the appeal.. You dismissed the same for infor-
. mality and considering the case, as.ex parie, on April 10, 1891, you
affirmed the finding of the loeal land officers and denied entryman the
rlght of appeal because no proper appeal had been taken from the dem-
sion of the register and receiver.

- He applied to this Department for an order under rules of practice 83,
84 and 85, directing you to transmit the record in the case to the De-
partment. Acting upon this application on June 27, 1891, the order
was granted, and in pursuance thereof the record is now before me.
Taylor . Rogers (12 L. D., 694
' The evidence submitted at the trial has been considered. It is shown,
I think, that the whole tract was desert in character in its original

state. The County Fair Association fenced in what they thought was
forty acres of the tract in questlon, but it now transpires that their en-.
closure includes only about thirty-eight acres.. The tract thus occupied
is described as the NE % of the SE % of section 25, T. 2 N., R. 37 E,,
Blaekfoot Idaho. Before Rogers’ entl y was made a,nd in fact long
before he gave notice that he intended to reclaim the Iand, the forty:
acres above described had been reclaimed by the Fair Association. It
was not therefore subject to entry under the desert land law.

As to the balance of the tract in question, it is shown to have been
desert in character, and it is not satisfactorily shown by the evidence ‘
that it has been recla,lmed by Rogers. It is urged on his part that the

contest of Taylor is collusive, and that it really is brought and main-
* tained for the benefit of the Fair Association, whose president he is.

The Association could not enter the land as such, even if the entry in
-question was canceled. The contest affidavit of Taylor merely charges
- that the land had been reclaimed at the time Rogers applied to reclaim
it, and consequently it was not desert land. Whether this affidavit be
treated as initiating a protest or a contest, it gives information to the
government upon which action should be had. The charge goes to the.



-

196 DECISIONS RELATING TO THE PUBLIC LANDS.

character of the land, and the United States has such an. mterest in the
subjeet matter that it will consider the charges even though the con-
testant personally could have no interest in it. After the entry shall
have been canceled, it is time then to decide under the land laws as to
who is entitled to make an entry for it.

You will cancel the entry of Rogers, in so far as it includes the NB %
of the SE % of section 25, T. 2 N., R. 37 K., the forty acres reclaimed by
the Bingham County Agricultural Association. As to the remaining
one hundred and twenty acres included in said entry you will require
Rogers to furnish additional proof showing that the land has been re-
claimed, the means of reclamation, the source of his water supply, and
his ownership thereof. When this evidence is received you will re-ad-
judicate the case. The evidence thus called for should consist of the
affidavits of reliable witnesses in addition to that of the entryman, de-
seribing partmula,rly just how the land has been reclaimed and just what
its present condition is. :

Your judgment is therefore modified as above.

RAILROAD GRANT—MAP OF GENERATL ROUTE.
Sroux Ciry AND Paciric R. R. Co.

The filing of a map of general route is not a requirement attached to the grant made
for the benefit of the Sioux City and Pacific line by section 17, act of July 2,
1864.

Secretary Noble to the Commissioner of the Generdl Land Office, Febrmw s

17, 1892.
On March 30, 1883, the register at Neligh, Nebraska, transmitted for

 the consideration of your office a list of lands, aggregating 2,232.09

acres, “selected” by the agent of the Sioux City and Pacific Railroad
Company. This list was, by letter dated May 19, 1884, returned by your
office, with instructions to the local officers ¢ to admit or reject . . . . .
as you find the lands subject to selection or not,” By the same letter
the local office was advised that under the decision of the supreme’
court in Van Wyck . Knevals (106 U. 8., 360), the right of the com-
pany under its grant did not attach until Janudry 4, 1868, when the
map showing the definite location of its line of road had been filed by
the company with the Secretary of the Interior and aceepted by him,
and that “said date will govern in the athustment of its claims here-
after.”

On May 23, 1884, the local officers rejected the company’s applica-. -
tion to list the following tracts in the said land district, to wit: B. &

' NW.  and W. § NE. £, Sec. 19, T. 22 X., R. 11 E.; ot 1, Sec. 3, T. 23

N., R. 11 E.; SW. % of Sec. 15, T. 20 N., R. 11 E.; W.} SE.  and E. }

 SW. 4, Sec.23, T.19N., R. 11 E.; W. § SW. { and SE. } SW. £, Sec. 23, T.
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23 N, R, 11 E., the records of their office showing ¢ that at the date
that bhe right of the company attached the several traets . . . . were -
covered by valid homestead entries.” /

On appeal by the company, your office sustained the action below,
except so far as it related to Lot 1, Sec. 3, T. 23 N., and the SW. } of .
Sec. 15, T. 20 N., R.11 E.

Your office held that, as the homestead entry which had covered the

_ said lot 1 had been canceled before the said definite location, its listing

. by the company should be allowed. The said SW. % of Sec. 15, being
involved in the case of John Cameron et al. v. M. L. Harney and Sioux
City and Pacific Railroad Company, your office suspended action w1th

-regard to the company’s said listing of the same,
. The company appeals, and submits five specifications of error, which
set out substantially that your office erred in holding that its right to
lands within its grant attached January 4, 1868, and that its right did
not attach to the said E. § of NW. 1 and W % ’\TE 1 Sec. 19, T. 22 N,,
the W. § SE. 1 and B. § SW. 1 See. 23 T.19N,, and theW % SW % and

SE. 1 SW. 4 Sec. 23,~T. 23 N,, R. 11 E. On December 24, 1864, the -
President des1gnated the Sloux City and Pacitic R. R. Co., in pursu-
ance of authority contained in section 17 of the act of Congress ap-
proved July 2, 1864 (13 Stat., 356), which provides:

- That so much of section: fourteen of said actas relatesto a branch from Sioux City
“be, and the same is hereby, amended so.as to read as follows: That whenever a line
‘of railroad shall be completed through the States of Iowa, or Minnesota, to Sioux

" City, such company, now organized or may hereafter he organized under the laws of

. Iowa, Minnesota, Dakota, or Nebraska, as the President of the United ‘States, by

- its request, may designate or approve for that purpose, shall construet and operate a
line of railroad and telegraph from Sioux City, upon the most direct and practicable
route, to such a point on, and so as to. connect with, the ‘Towa branch of the Union °
Pacific Railroad from Omaha, or the Union Pacific Railroad, as such company may
select, and on the same terms and conditions as are provided in this act and the act
to which this is an amendment, for the construction of the said Union and Pacific
Railroad and telegraph line and branches; and said company shall complete the
same at the rate of fifty miles per year: Provided, That said Union Pacific Railroad
Company shall be, and is hereby, released from the construction of said branch,
And said eompany construeting said branch shall not be entitled to receive in bonds
an amount larger than the said Union Pacific Railroad Company would be entitled
to.receive if it had constructed the branch under this act and the act to which this
is an amendment; but said company shall be entifled. to receive alternate sections of -
Jand for ten miles in width on each side of the same along the whole length of said
branch: dnd provided, further, That'if & railroad should not be completed to Sioux
City, across Jows or Minnesota, within eighteen months from the date of this act, then
said company designated -by the President, as aforesaid, may commence, continue,
and complete the construction of said branch as contemplated by the provisions of °
-this act: Provided, however, That if the said company so designated by the President
as aforesaid shall not complete the said hranch from Sioux City to the Pacific Rail-
road within ten years from theé passage of this act, then, and in that case, all of ‘the
railroad which shall have been constructed by said company shall be forfeited to,
and become the propel'ty of the’ Umted States.

On June 27, 1865, said company filed in this Department a map show- '
ing the line of general route of its road, which was referred to your
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office for appropriate action. Said map was returned to this Depart--
ment, with office letter of August 10, 1865, without action.
On January 5, 1868, a map was filed by said company showing the

- line of definite location of theroad, upon which the limits were adjusted

and withdrawals ordered.

It is now claimed by the ecompany that it was the duty of the Secre-
tary of the Interior, under the 7th section of the act of July 1, 1862
(12 Stat., 489), to withdraw the lands on the filing of the map of gen-
eral route by this company, and that thereafter the 1a,nds were not sub-

- ject to the entries made.

It must be remembered that by the 14{:]1 section of the act of J uly 1,
1862 (supra), the Union Pacific Railroad Company was required to con-
struct this road, ¢“on the same terms and conditions as provided in
this act for the construction of the Union Pacific Railroad.”

The third section of that act provides for a grant of— .

Every alternate section of public lands designated by odd nwnbers to the amount
of five alternate sections per mile on each side of said railroad on the line thereof,
and within the limits of ten miles on each side of said road, not sold, reserved, or
otherwise disposed of, by the United States, to which & pre-emption or homestead
claim may not have attached at the time the line of said road is definitely fixed.

Section 7 of the same act contains this provision:

That within two years after the passage of fhis act, said company shall desig-
nate the general route of said road as near as may be, and shall file & map of the
same in the Department of the Interior, whereupon, the Secretary of the Interior
shall cause the lands within fifteen miles of said designated route or routes, to be
withdrawn from pre-emption, private entry and sale; and when any portion of said route

. shall be finally located the Seeretary of the Interior shall cause the said lands herein-

before granted to be surveyed and set off as fast as may be necessary for the pur-
poses herein named. .

By section 5 of the act of July 2, 1864 (supra), the *time for de51g-
nating the general route of said 1aﬂroad and the filing the map of the
same” was ¢ extended one year from the time” designated in the act of
1862.

The 17th section of this act released the ¢ sald railroad,” the Union’
Pacific Railroad, from building the road under cons1derat10n, and
authorized the President to designate a company to construct a road
from Sioux City on the most direct and practical route, to a point to be
selected by said company on the Iowa branch of the Union Pacific Rail-
road from Omaha, or the Union Pacific Railroad, “ whenever a line of
railroad shall be completed through the States of Iowa and Minnesota
to Sioux City,” provided that if such railroad shall not be completed to
Sioux City in eighteen months, the compa,ny to be named by the Presi- -
dent might then commence.

It will be seen that after the passage of the act of 1864 (supm), there
was no company in-existence required to construct this branch, and



DECISIONS RELATING TO THE PUBLIC LANDS. 199

that under the act, more than one year might have elapsed before the
» Pres1dent designated a company to build the same.
. The condition’in the acts of 1862 and 1864 requiring the ﬁhng of
“maps of general 1011t,e referred to a particular company—viz: the

. Union Pacific Railroad Company, which, when released from the build-
. ing of this branch, removed such condition therefrom.

- As more than one year might have elapsed before the President des-
. ignated the present company to build the road, it would be inconsist-
ent to hold that the condition requiring the filing of a-map of general

route by said company within a year attached to the grant made for

said road. The fact that such a map was filed within the year was
- merely a coincidence. )
The failure on the part of this Department to 01de1 a withdrawal
upon the filing of said map of general route must be construed as a
" concurrent construction by this Departiment that none was authorized,
and an examination of the correspondence, relative to the road, fails to

disclose any claim on the part of the company at the time for the bene-

fits of such withdrawal,

The company therefme acquiesced in the construetlon of the Depart- .

ment, and numerous persons have, presumably, received patents for

' lands, which under a change must be held to have issued in violation
of law. :
From a careful review of the matter, I am of the opmlon that the

17th seetion of the act of July 2, 1864 (supra), made a new grant, upon *

the same terms and conditions as contained.in the grant for the Union
Pacific Railroad Company, but that the requirement in the matter of

the filing of & map of general route, upon which a withdrawal was to K

be ordered, was not a condition attached to said grant.

Iam further strengthened in the position above taken from the fact - a
that, as the road was short, but 101.77 miles long, and was required to -

" be upon the mostdirect and practical route, there was no reason for the
filing of such map.

T therefore hold that the entries were properly allowed, and being of

- record uneanceled at the date of the deﬁmte location of the road,. they ,

served to defeat the grant.
Your decision 1eJecL1ng the attempted listing of the company is there
fore affirmed.
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~ PRE-EMPTION ENTRY—PAYMENT--RECEIVER.
" ANDREW J. PRESTON.

The failure of a receiver to properly account for the purchase money can not defeat
the right to a patent under the pre-emption law, where final proof is submitted in
due form showing actual compliance with law, and full payment is made for the

land.
The case of Talkington’s Heirs 2. Hempﬂluo 2 L. D., 46, overruled.

First Assistant Secretary Chandler to the Commissioner of the Gen-
eral Land Office, Pebruary 18, 1892.

I have before me the appeal of Andrew J. Preston, transteree of John
Marshall, from your decision of Aypril 22, 1890, refusing him a hearing
upon his petition to have the final proof of Marshall placed on record,
and that he be allowed to make entry for the SH. 4, Sec. 34, T. 115 N,,
R. 52 W., Watertown, South Dakota, land district.

The rcemd in this case shows that on October 22, 1%89 said Preston
filed in the local land office at Watertown his petltlon duly verified,
setting forth (1) That he is owner of said SE. % of Sec. 34, and has been
such owner since the 22d of March, 1886. (2) That Marshall settled on
the said land May 25, 1882, by virtue of the provisions of the pre-emp- -
tion law. (3) That John Marshall continued to reside upon said land
until about January 18, 1883, when he-submitted final proof which was
" accepted by the local officers. (4) That this proof was made upon due
- notice (setting out the notice in full). "(5) He sets out the proof in full,
and a copy of the acceptance and copy of the final certificate.  (6) He
. gives a copy of the receiver’s receipt in- usual form signed by H.R.
Pease, Receiver. (7) He represents that he actually paid $200 to the

receiver. (8) That he sold and conveyed the land on October 20, 1884, -
to one J. Keator, and that J. Keator, on November 20, following, sold it

to Greorge C. Preston, who, in March, 1886, sold it to Andrew J. Preston.
(9) That the proof so made by him. is now in the United States land

office at Watertown, South Dakota, and has never been entered of

record on the books of the office. (10) He recapitulates the above state-

ments. (11) That the $200 has never been returned o John Marshall

or to him or to any person for them or either of them, but is still re-

tained by the United States Land Office at Watertown, and he prays

that said final proof of Marshall be entered on the records, and that the

necessary action be taken by the local officers and your office to secure
a patent for said land.

The local officers rejected the final proof, and denied the reliefasked,

-because the present receiver had never received the money for the land,
and there was no evidence that it had ever been paid to the govern-
ment, and to allow the proof without the money being paid to present
receiver, Randolph, would render him liable for the amount. They
therefore made an order transmitting the entire case to your office for
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. such action.and relief as your office might deem proper to grant.
‘There is no date upon this decision, but the letter of transmittal bears
date October 23, 1889.

On Novembel 25, 1889, your office letter ¢ G 7 to reglster and re-’

- ceiver at Wateltown states that there is nothing in your office of record,
showing any filing for the land by Marshall, but that John B. Waters
had made homestead entry No. 16390 for the land May 21, 1887, and
after recapitulating the matters set forth in the petition and decision
of the local officers, it was stated that there was nothing of record in
your office to show that final proof had been made or the money paid,

-and you held that inasmuoch as Preston had a right to notice of the de-
cision and of his right to appeal, you returned the case and gave
directions that he be notified accordingly. . This was done and Preston
thereupon filed a motion in your office asking a reconsideration of the
letter of November 25, 1889, and that you make an order for a hearing,
that Waters be notified*and that the petitioner be allowed to show the

- entire transaction, and that he had actually paid the purchase money,
and that Waters had notice and knowledge of the existence in fact
of said filing, final proof and final certificate, and that upon such hear-
ing, Waters’ entry be canceled, and the entry of Marshall be placed upon
record.

On April 22, 1890, your. office letiter ¢ G” 1ecap1tulates the matters

“herein set for th and you state that the records of your office show that

Marshall filed a declaratory statement for lots 2, 3 and 4 and NE. } of o

SE. 1 of said Seec. 34, on May 29, 1882, and that no application for
amendment can be found.” You refuse a hearing; refuse to modify or
change your former letter and ruling, “leaving Marshall the right to
contest the entry of Waters under rules 3 and 4 of practice.” From
this - action; Preston appealed. = All the papers, original filing, notice of
proof, final proof, final certificate and receiver’s receipt, are with the
papers in the case, - It is also set forth in the pleadings that an amend-
ment to the filing was asked before final’ proof was offered, and ‘it -ap-
pears to have been made as the order for advertisement describes the
Jand in controversy.

" T do not find that the local officers e1red in refusing to enter the final
proof upon the records, without the money for the land, as it wounld
certainly have created a liability against the receiver for the amount.
The rejection of the final proof was a nullity, as it had already been
accepted, and it-does not appear that they passed upon the sufficiency
of the proof, but simply refused to act upon it, and call this a “rejec-
tion.” It was very properly sent to. your office for your action, and
taking the entire record of the case and the allegations of the verified
petition, I am of opinion that the plaintiff was entitled to a hearing -
upon the case presented, not only sg, but the due administration of the
affairs of your office demanded a full inquiry into the entire transac-
tion. To refuse it and relegate the plaintiff to his right to contest the
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entry of Waters, is, in effect, a denial of his substantial rights, as it
amounted to a dismissal of hls petition.

If the facts stated in his petition are true, as therein set forth, the

government cannot deny his right to the land. -The final proof havmg

_ been accepted, the final certificate issned, and the money paid, the en- -
tryman cannot be held responsible for the neglect or misfeasance of the
government’s agents. If Waters was shown the register’s receipt, as
alleged, and notified of the filing ‘of Marshall and the ofterlng of final

" proof, he, from that moment, acted at his peril.

‘Whether these things are true or not is a matter to be shown by
proof at a hearing. |

"Your decision is therefore reversed, and you will remand the case to
the local officers and direct a hearing to be be had upon due notice to
the parties.” Inasmuch as ex-receiver Pease is out of office and not a
‘party to the case, he will be notified of the hearing and of the sub-
stance of the charge as to the payment of the purchase money, and will
be allowed to appear and testify in the case.

Preston will be allowed to offer evidence to prove that Marshall, in -
fact, paid the purchase money to the receiver; this notwithstanding
the rule in the case of Talkington’s heirs ». Hempfling (2 L. D., 46) in
which case it was said: '

Tt should be observed however that as the United States have not benefited by the_
formet payvment, the heirs cannot be credited therewith; it must be regarded asif
it had never been made. ) . .

I have carefully considered this case in the light of the authorities
at hand, including various decisions of the supreme court of the United
States, and I am convinced that the said ruling upon this point is
wrong.

Where an officer or agent of the government acts btuctly within the

scope and limit of his authority in pursuance of law and the instruc-
tions of his superiors, his act is binding upon the government, If, in
the case at bar, all the preliminary steps had been regularly taken up
to the payment of the price of the land, and the entryman then paid to
the receiver the purchuse money, it was within his jurisdiction to re-
* ceive it, and upon such payment the receiver became the bailee of the
government, responsible to it for the money, and any subsequent act
of negligence on his part or malfeasance in *office could not revoke or
annul his priorlegal aet. If he fail to report the payment, or to pay
~over the money, the government must look to him and his bondsmen
for it, not to the entryman, It-seems almost useless to cite authorities
on so plain a proposition.

In the case of the United States v. Moffat (112 U. 8., 24)it was said :

The government does not guarantee the integrity of its officers nor the validity of

their acts, . . . They are but servants of the law and if they depart from its
requirements the government is not bound. :
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This was a case where the register and receiver had fabricated the =
entire entry papers and secured patents for land in the name of ficti-
tious persons, and by various transfers purely fraudulent they finally
- transferred the land to Moffat who was an actual person. On a peti-
tion to cancel the patents, it was claimed by counsel for Moffat that he .
was an innocent purchaser and that the government was bound. by the
. acts of the register and receiver, and they cited the case of Polks Les-
see v. Wendell et al. (5 Wheaton, 293) in support of their proposition.

. The court distinguished between the cases saying in reference to the
latter case ,
the irregularities were committed by the officers while in the exercise of their ad~ -
mitted jurisdiction, and can have no application to the acts of officers fabrieating

documents in the names of persons having no real existence. .

It was in conneetion with the unlawful acts of the officers in the lat-
ter case that the language in regard to the government guaranteeing
the integrity of its officers was used. :
- In the case of Polks Lesqee the court say they

-have never expressed an inclination to let in inquiries into the fraud, irregularities,
acts of negligence, or of ignorance, of the officers of the government prior to the
issuing of the grant, but on the contrary have éxpressed the opinion that the gov-
ernment must bear the consequences.

It is claimed that “laches are not imputable to the government,”

“but in the United States v. Baker (12 Wall. 359) it was.held that where
the agent of the government neglected to give notice of the non-pay-
ment of certain bills of exchange, the endorsers were discharged, and it
is said ¢“the United States had no right to recover, on account of the

" meglect in giving due notice, after the return of the bills.” -

It was said in case of McKnight ». United States (98 U. 8., 179)
with a few exceptions, growing out of considerations of public policy the rules of
Iaw which apply to the government and individuals are the same. There is not
one law for the former and another for the latter. :

The rule as I have stated it follows the well settled law of agency as.
between individuals, and I know of nothing in public policy that ren-
ders it inapplicable to the government and its agents: The decision
in the case of Talkington’s heirs . Hempfling supre in so far as it is in.
conflict with the views herem expressed is overruled.

Upon the receipt of the report of the local officers upon the testi-
mony taken at such hearing, your office will re-adjudicate the case.

"The papers. accompanying your letter of July 19, 1890, are herew1th
returned.

On November 5, 1891, you transmitted to the Department the papers
in a contest case, Keator and Preston v. John B. Waters, involving the
same land. - These are also returned herewith.
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REPAYMENT-OSAGE ENTRY.

ARTHUR GORHAM.

“There is no authority for the repayment of interest on deferred payments under an
Osage entry for a period during which.such entry was suspended.

First Assistant Secretary Chandler to the Cominissioner of the General
ZLand Office, February 19, 1892, :

By letter dated December” 18, 1890, the register at Larned, Kansas,
transmitted an application by Arthur Gorham, Osage entryman and
transferee of three other Osage entrymen, for the repayment of certain
interest on the deferred payments made in completing said entries,
under the act May 28, 1830 (21 Stat., 143).

By decision dated January 6, 1891, you denied this application for the
reason that there was “mno law ? for its allowance.

Gorham appeals here.

It is set out in said appeal that the four entries described (which em-
braced one hundred and sixty acres each, in the Larned district) were
made in the fall of 1883; that one-fourth of the purchase price, that is,
$50, was then paid by each entryman ; that Gorham bought the remain-
ing entries and in 1884 tendered the balance of $150, due upon each;
that the local officers refused such tender for the reason that by letter
of January 7, 1884, you had suspended said entries; that Gorham was
then informed at the local office that said payment could not be made
until the entries were relieved of such suspension; that said entries.
were reinstated by your letter of November 12, 1890; that (in pursu- -
ance of your letter of December 10, 1890) Gorham made said payments
December 18, 1890, together with interest thereon, and that he then
protested against the charge of interest covering the periods during
which said entries were suspended.

Gorham, accordingly, asks the refurn of the interest paid by him for
said periods. _

‘Whether or not said interest was properly charged need not be dis-
cussed; for conceding that it was erroneously collected, the land de-
partment could not repay it-without sanction of law. There being, as
you have properly found, no statutory proyision for such repayment,
the pending application must be denied for want of Jmlsdlctlon

Your judgment is affirmed,
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AGNEW v. MORTON’S HEIRS,

Motion for review of departmental decision rendered September 2,
1891, 13 L. D., 228, overruled February 19, 1892,

SOLDIERS® ADDITIONAL HOMESTEAD-~CERTIORARI.
SELDEN »v. MATHEWS ET AL,

The right to make a soldiers’ additional homestead entry is personal and not assign-
able.
" An application for certiorari will not be gla.nted Whele from the showing made it is
apparent that the decision below would be affirmed if before the Department
“for consideration. v

Secretary Noble to the Commissioner of the Geéneral Land Office, Febru-
ary 19 1892.

I amin 1eeelpt of your letter of December 1, 1891, tmnsmmtmg an
application for cerfiorari, in the case of Harvey Selden v. A. Mathews
and A. N, Edgington, involving lot 3, See. 17, T. 53 N., R. 32 W Mayr-
quette land district, Michigan.

- This tract is Wlthlll the indemnity limits of the grant for the Mar- _
quette, Houghton and Ontonagon Railroad, and for that-reason the
application tendered by Abram Mathews, on December 17, 1884, to
_enter the land in dispute in the name of Edgington, under section 2306
of the Revised Statutes, was refused. B

On Auagust 16, 1887, Selden tendered an application to make home-

stead entry for t]us 1and which was also rejected on aecount of the
~withdrawal for railroad purposes.-
- Upon the restoration of the indemnity lands, Selden tender ed asecond -
. application, to-wit: on October 10, 1887, and by letter (F) of January
.19, 1889, a hearing was ordered to determme the 1espect1ve rights of
the apphcants

- I deem it unnecessary to recite the proceedings under the order of
January 19, 1889, and subsequent orders; suffice it to say that the

case was ﬁnally submltted upon an agreed statement of facts.

The local officers found in favor of Selden, and Mathews appealed in
the name of Edgington. :

In your decision of September 10, 1891 (C. L. O., Vol. 18, p. 134), 1t
is stated: _

The parties submitted an agreed statement of facts in which it is stiplilated and
Mathews admits that the said Edgington, on July 17 ) 1882, executed and acknowl-
edged a power of atborney to Mathews, and also another instrument in blank in
‘which he authorized his attorney to sell and transfer any lands sequired under said
certificate and “to receive for his own use and benefit any moneys or other property
the proceeds of the sale of said lands or any interest therein, or arising from:any

contract In relation thereto, . . . . . andIhereby release to my said attorney
“all claim to any of the proceeds of any such sale, . . . . . agreeing that I will,
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at any time, without further ¢onsideration, execute and deliver, or cause to be exe-
cuted, acknowledged and delivered, such further issuance of title to said property as
said attorney substitutes or assigns may require.” Edgington also executed and
- signed two blank applications, on the usual form as used by the land office, for
locating soldier’s additional homestead certificate upon the payment to Edgington
on said day of a money consideration by the firm of Sweet and Co., of Indianapolis,
' Indiana, These papers were delivered to said firm with the 1nten1710n of transferring
to them all the interest and claim he might have to any land located upon and
entered by said certificate. The certificate and papers came into the hands of
Mathews before any attempt was made to locate any lands under said cevtificate,
and he was authorized fo fill out®said papers, locate the application and insert his
name in the power. of attorney, which he did. Edgington had no interest in this cer-
tificate when the same was filled out and located by Mathews, and has no interest
in the enfry or land in dispute.” All the steps faken in the case have been under and
by virtue of said powers of attorney. Said transfer and pdwer of attorney author-,
ized Mathews to prosecute br defend any suit against said land at his own cost.

Upon these facts you find:

That Mathews could only malke entry as agent or attorney for the use and benefit
of Edgington, and said right to enter an additional homestead being only a personal
right, not subject to sale or transfer, Mathews acquired no rights by virtue of the
transfer of said certificate to him, And the attempt on the part of Mathews to enter
said land for his own use, in the name of Edgington, is without authority of law and
cannot be allowed, Mathews cannot as transferee use the name of Edgington to per--
fect the entry or prosecute this suit for his own benefit, having acquired no property
right by reason of his attempted purchase of said certificate and right fo enter.
Edgington parted with all the interest he had in said certificate and right to enter
an additional homestead some time prior to the date Mathews made application to
enter the land in dispute, and he has no interest whatever in this litigation. He is,
therefore, neither a party in interest nor a proper party to this suit. He has no
rights that will be jeopardized or interest that can be affected by any decision ren-
dered in this case and therefore has no right of appeal.

You, however, suspended action under the decision for twenty days
after notice, under Rules 83 to 85 of Practice, and upon report from the
Jocal officers of no action on the part of Edgington, the case was closed

by your letter of October 29, 1891.

October 30, 1891, an appeal was filed from your decision of Septem-
ber 10, 1891, which wasreturned with your letter of November 6, 1891,

Thereupon the present petition was filed, and is based upon the fol-
lowing grounds : _

1. The Hon. Commissioner’s action amounts to a denial of the right of appeal,
guaranteed by the Rules of Practice, from a final decision of the Hon. Comm1ssmner
involving the merits of the contest.

2. The action of the Hon. Commissioner is irregular and unauthorized by the rules
of practice, in that it attempts to deny an appeal to the Hon. Secretary before such

"appeal is filed and while the time preseribed by the riles within Whlch an a,ppeal
mmy be filed has not yet expired.

3. Because said action by the Commissioner is contraly to and unauthorized by

. any ruling or decision of your Department, and an assumed exercise of his dlscretmn
not authorized by the Rules of Practice. . i

‘Without discussing the questions of practlce raised in this petition,
" it is sufficient to say that the statement of facts on which the Commis-
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moner’s decision is based is not denied in sa,ld petition, nor is it ur ged
“that the decision is not in harmony with that of the Department based
on a like state of facts, but it is the admitted purpose of the petitioner
to secure the acceptance of the appeal,

~ In order that he may have the time which the condition of the docket affords in
other cases,in which to present the case with that deliberation which shall bear due

respect to the Department, and enable the subject to be treated in such manner and

completenéss as to justify a reconsideration of any adverse doctrines heretofore

announced in other cases.
h-]

The. facts given by the Commissioner clearly show that the certifi-
cate issued to Edgington was assigned, and that the present attempted .
location was not in his (Edgington’s) interest, but for the benefit of the
assignee. .

The question as to the assig gnability of the rlght to make a soldier’s

“additional homestead entry has been thoroughly considered by this
Department, and it is held that such right is personal and not assign- -
able. John M. Walker et al., 7 L. D., 565, on review; 10 L, D., 354.
This position has been re- afﬁrmed in numerous cases, and. the ques-
tion can not now.be considered an open one ; further, this question
" might have been argued upon the present petltlon, and sufficient time
‘has already elapsed since the presentation of the petition for that pur-
" pose.
_ Waere the case now before the Department, the decision of September
10, 1891, would be sustained, and for this reason the writ of certiorari
is denied. Torney w. Union Pacific Railway Company (11 L, D., 430).

PRE-EMPTION—FINAL PROOF—-LEAVE OF ABSENCE.

CHARLES H. WHITAKER

A pre-emptor is not entitled to an extension of time within which to submlt final
plOOf on showing a fajlure of orops and applying for leave of absence from the
. land.

First Assistant Secretaw Yy Okcmdler to the (Jommzsswner of the Geneml
Lomd Office, February 19, 1892.

On the 1713]1 of February, 1888 Charles H. Whitaker filed his pre-
emptlon declaratory statement f01 the SW 1 of Sec. 11, T. 105 N, R. 68
: ., Chamberlain land district, South Dakot&, alleging se_ttlement three

days prior to that date. The thirty-three months within which he must
make final proof, would therefore expire on the 14th ‘of November, 1890.

On the 11th of N ovember, 1890, he made it appear to the register and
receiver that in consequence of & total or partial failure of crops during
that and the preceding year, he was unable to secure a support for
himself and those dependent upon him, upon the land settled upou,
_ and he apphed for a leave of absence from the claim for one year from
that date ‘
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Leave was granted him by the local officers for six months, such term
expiring on the 11th of May, 1891, These facts being reported to you,
the local officers were informed that their action was without authority,
and they were directed to notify Whitaker of the fact, and to inform

" him that you had revoked their six months leave of absence, and to ad-
vise him of his right of appeal from your action. . An appeal from your
- decision in the case brings the subject before me for consideration.,

Section 2265 Revised Statutes requires that every claimant under the
pre-emption-law shall make known his claim in writing to the register
of the proper office, within three months from the time of his settle-
ment, giving the designation of the tract and the time of settlement,.

Section 2267 of the statutes provides that all claimants of pre-emp-
tion rights, under the two preceding sections, shall, when no shorter
time’is prescribed by law, make the proper proof and payment for the
land claimed within thirty months after the date preseribed therein,
for filing their declaratory notices has expired.

Under these provisions of the statutes, the time within which Whit
aker must make known in writing to the register his claim to the land
expired three months after his settlement, to wit, on the 14th of May,
1888, and his time for making proper proof and payment expired thirty
months after that date, to wit, on the 14th of November, 1890.

The third section of the act of Congress of March 2, 1889 (25 Stat.,
854) provides for granting to seftlers a leave of absence from the claim,
in the cases in said section mentioned, for a period not exceeding one -
year at any one time, without the forfeiture of any rights, but also pro-
vides that the time of such actual absence shall not be deducted from
the actual residence required by law. '

The act last cited makes no provisions for extending the time for
making final proof, and only provides for temporary absences, as stated.
In this respect it differs from the aect of July 1, 1879 (21 Stat., 48) which
afforded relief to settlers whose crops were injured or destroyed by
grasshoppers, where the time for making proof and payment, was ex-
tended one year, during which no adverse rights should attach, and the
settler was allowed to resume and perfect his settlement as though no
such absence had occurred, That act also allowed a still further ex-
tension of one year, after the expiration of the term of absence first

‘provided for, if the circumstaneces, in your diseretion, were such as to
justify it.

The - joint resolution of Congress of September 30, 1890 (26 Stat.,
634), (11 L. D., 417), provided for extending the time of payment for
one year to settlers on the public lands, in cases where there was a
failure of crops for which the settler was in no wise responsible, but
which rendered him unable to make the payment as required by law.
This resolution, however, did not extend the time for making final

proof. . .
‘Whitaker, in no way, attributes the failure of his crops to the rav-
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hges of grasshoppers, and his ¢ase, therefore, does not come within the.
_ provisions of the act of July 1, 1879, which extended the time for mak-
ing final proof, as well as the time for payment, His case is' governed -
by the provision of section 2267 of the statutes, already cited, and by ¥
not'making proof prior to or at the time the period therein mentioned
“expired, the land became subject to settlement by any other qualified -
" pre-emptor. - Under the circumstances of his case, however, he having . -
been misled by the action of the local officers, should he return to the
land before any adverse claim- should attach, and make satisfactory -
_final proof, his time for making payment might be extended in accord- -
ance with the acts and. resolutions of Congress. Your:instructions to
the local officers as to. your revocation of his leave of absence, and as
- to the effect of his remaining away from the land, are hereby approved..

| POREST RESERVATION—WV'ITHDRA.WAL—-RESTORATIQN.
INSTRUCTIONS. ‘
_ Where a reservation of forest lands has heen created by the President, under section

24, act of March 8, 1891, no act of Congress is required to restore the land thus -
reserved to the public domain, but the same may be done by -the President.

’ Secretmy Noble to the Commissioner of the Geneml Lcmd Office, Februcw
15, 1892.

I enclose he,rewith copy of an opinion of the Assistant Attorney-Gen-

- eral, which I approve,in regard to the question “whether after the Pres-

_ident, under act of March. 3rd, 1891, has withdrawn lands from entry

--and made proclamation, it W111 1equ1re an aet of Congress to restore
them to the pubhc domain.”: :

‘ . __ oo a/
OPINION. ' {!Lh t ﬁ 4/ 7
Asszst(mt Attorne y General. Shields to the Secremry of ke Intemor, Feb-

ruary 13, 1892.

I am in receipt of your request for an expresSion of my opinion on
the question ¢ whether after the President under act of March 3, 1891
(26:Stat., 1095), has withdrawn lands from entry and made proclama-
tlon, it will require. an act of COBglGSS to restore them to the public do-
main ?”

‘Section 24, of the act above clted plowdes
* That the President of the United States may, from time to time, set apart and re-

“.serve, in any State or Territory having public land bearing: forests, in any part of
" tghe pubhc lands wholly or in part covered with timber or undergrowth, whether of

commerecial value or not, as public reservations, and the President shall, by pubhc
" proclamation. declare the establishment of such reservations and the limits thereof.

The pfinciple recognized in this section, and the authority conferred

' thereby, are simply in accordance with what has been recognized from:
14561—vorL 14——14 :
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an early period in the history.of the government; thus in the case of
Grisar v. MeDowell (6 Wallace, 381), the court says: -
" It has been the practice of the President to order from time to time, as the exi+

gencies of the public- service required, parcels of land belonging to the. United
States to be reserved from sale and set apart for public uses.

The act in question is in the nature of a discretionary statute.” The
- location, the extent and the time of creating the reservatioms, is- left
wholly within the discretion of the President. - Both the language of
the section, and the theory which prompted the legislation, seem to
. have recognized that said reservation might be temporary or “perma-
nent, as, in the discretion of the President, the good of the public serv-
ice might demand; had it beeh otherwise, it is but reasonable to assume
that Congress would have established the boundaries of tracts to be
reserved, as was done in the case of the Yellowstone National Park,
and the forest reservations in California, created by the acts of Septem-
" ber 23, and October 1, 1890 (26 Stat., 478 and 630). Again this view is
sustamed by the co11s1derat10n, that, as the result of erroneous informa-
tion a tract of land not intended to be included, and the reselvatlon of
which would inflict great hardship on the pubh(, might be reserved by
the President. To await action by Congress for the restoration of the
land would result in much loss to the public, hence, in .my -opinion,
" Congress intended to recognize the principle that the President has the
 power to withdraw public lands, and to restore the same to the pubhc
domain, as the public good way demand.

It is true that it is held that the President can not restore lands for-
werly reserved for military purposes to the mass of the public domain,
but this results from the act of June 12, 1858 (11 Stat., 336) which pro-
vides that lands in abandoned military reserva’cmns were not subject to
sale or pre-emption under any. of the laws of the United States; and
this law was in force until July 5, 1884, when by a general act (23 Stat.,
103) Congress provided that lands embraced in military reservations, -
which, in the opinion of the President, have become useless for such
purposes, shall be disposed in & certain. preseribed manner. In other
words, the authority of the President over a certain portion of the pub-
lic domain is limited by express statute, but does this limitation of his
power extend to lands not embraced in the statutes above referred to?

In 1855, Associate Justice McLean rendered a decision in the case of
United States v. Railroad Bridge Company (6 McLean 517). The de-
cision bears the impress of careful consideration, ‘

Rock Island had been reserved for military purposes in 18 It was
~ abandoned in 1836. It appears that the Secretary of War in 1838 de-

clined to sell the land under the prov1smns of the act of March 3, 1819,
(3 Stat., 52¢) which provided

That the Secretary of War e, and he is hereby :mthorized, under the directio‘n of .
the President of the United States, to cause to be sold such.military sites, belonging
“to the United States, as may have bLeen~ 101111(1 or hecome useless for m1htmy pur-
- poses.



DECISIONS RELATING TO THE PUBLIC LANDS: 211

The court said: DR ;

This law, fr_om its lahguage; was not intended to be a ‘general regulation; butb
authorized the sale of military reserves, wlich, at that $ime, had become useless.
It changed the settled mode of selling public lands, as it authorized the Secretary to
sell for' a price.agreed on, which ‘precludes, or at least renders unnecessary a sale
by public auction, as the general law for the sale of the public lands required. This
consideration, as well as the purport of the section, showed that it wasnot a general
regulation, but was intended to operate upon ‘military reservamons which then ex-.
isted and which were unnecessary.
The: Attorney-Genelal contends that the frequent interposition of Conﬁress, espe-
cially anthorizing the sale of military 1es¢,rvat1ons, negatives the idea that they could
be sold wmhout statute authority.’

When land h&s been purchased by the Umted btates for mlhta.ry or other purposes,
it is admitted the land can not be sold without the special authority of Congress.
. In such cases the purchase is made for-a specific object, and ‘being purchased with-
~ the consent of the State, under the federal constitution, there is a cession of juirs-
. diction as well as.of property. Now, to transfer property so aéquired and . relin-
quish the jurisdiction, the anthority of Gongress.is indispensable. And this shows
the reason :why the act of the 28th of April, 1828, was passed.- It provides in. the
first section, ““ that in all cases where lands have been, or shall hereafter be conveyed
to or for the United States; for forts, arsenals, dock yards, light houses, or any like
" purpose, etc., which shall not be used as necessary for the purpose, for which they

.. were purchased or other authorized purposes, it shall be lawful for the President of

the United States, to cause the same to be sold for the best price to e obtamed and -
to convey the same by grant or otherwise.” \
Now from this act it does not follow, that where the government reserves its own

E : land from sale; for any public purpose, that a specml act of Congress after its aban- o

donment is necessary for the sale of it. ‘The President, under a general power given
" him by the act of 1809, selected. a part of the land on Rock Island for a military

site, on which Fort' Armstrong was built. - And when he finds the place no longer
. useful as a military post, or for any other public purpose, he has a right to abandon

it, and notify the land offices. where the reservation wis entered. The entry on the
" books of the land offices within which the reserved site is sitnated and the ocou-
pancy of the place. by the government, are the only evidenece of the reservation.
Andwhen this evidence is withdrawn, and the site is abandoned, the reserve falls
back into the mass of the pubhc lands. subject “to be sold under the geneml law

This language is clear and-explicit and seems to recognize the power
of the President, through his subordinates, torestore publicland which
had been withdrawn for military or other purposes, linclér the acts of
- Congress, to the mass of the publicdomain, This decision was rendered -
prior to the passage of the act of June 12, 1858, supra, which did not
embrace lands reserved nnder law for public purposes, other than mil-
itary. Attorney Geﬁeml Bates rendered an opinion .in 1862 (10 Ops.,
. 359) in which he questioned the correctness of Justice McLean’s opin-
*“ion on the point now under consideration. This opinion was rendered
after the passage of the act of June 12, 1858 supra which created a dif-.
ferent status of the lands from ‘that which existed at the time of the
decision of Justice McLean that is to say, by the act of 1858, Congress
- fixed by statute what before was an open question, viz., what disposi-
tion should be made of lands released from a military reservation, and. .-

/
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in effect, at least, declared that they could only be dlsposed of by act
of Congless. . ’
The power of the Presuient to reserve lands for public purposes is
too well established to require any discussion.
In the case of Grisar ». MeDowell (supra) the court, on page 371,in -
discussing the action of the President, who, on November 5, 1850, made
- a reservation of certain lands on the bay of San Francisco, and on
‘December 31, 1851, modified the order creating said reservation, used
the following language: :
Nor is it of any consequence that the modiﬁdntion was made as asserted, to avoid
a possible contest with an adverse claimant to a portion of the original reservation.
The reason which may have governed the President can not affect the validity of his
action. ~He possessed the same authority in 1851 to modify the reservation of 1850,
by enlarging or reducing it, that he possessed to make the reservation in the first -
instance.

It 1001caﬂly follows that the zmthouw to reduce the area of a reser-
vation, implied the authority to restore the land thus released to the
status it occupied prior to the reservation, unless that power is re-
stricted by statute, as in the case of military reservations.

In the case of Bullard ». Des Moines and Fort Dodge Railroad (122’
U. 8.,,167) the courtin holding that the joint resolution of the two Houses
of Congress of March 2, 1861 relinquishing to the State of Towa certain
lands along the Des Moines River above the mouth of Raccoon Fork,
did not operate to terminate the withdrawal of all the lands on that
river above Raccoon Fork from entry and pre-emption, which was
originally made in 1850, and which was continued in force from that
time, and of which renewed notice was given in May, 1860, say

" This is not the way in which a reservation from sale or pre-emption of public Jand
is removed. In almost every instance, in which such a reservation is terminated,

there has been a proclamation by the President that the lands are open for entry or
sale, and in most instances they have first been offered for sale at public auction.

This language seems to imply that the President has the authority to
restore lands which have been reserved by him for public purposes.
Secretary Lamar, in restoring to entry the lands which had been
- withdrawn as the mdemmty limits of the Atlantic and Pacific Railroad
Company, used this language
On a full consideration of the whole subject I couclude that the withdrawal for
indemnity purposes if permissible under the law was solely by virtue of executive
authority, and may be revoked by the same authority; that such 1evocat1on would
- not be a violation of either law or equity (6 L. D:, 91). ‘
This language certainly implies the authority of the President to
restore lands withdrawn for public purposes. The reasoning, and the
conclusions to be drawn from the roasoning, in the cases I have cited,
- seem to establish the principle, that in the absence of express statutes
limiting his authority, as in the case of military reservations, the
President has the same authority to restore lands to the mass of the
public domain that he has to reéserve them for public uses,
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Endheh in hlb treatise on the Interpretation of btatutes, %eetlon 161,
page 223, says:

C Itis presumed that the Legislature does not intend to deprive the Crown of ‘any

3 preroga,tlve, right of property, unléess it expresses its mtentmn to do so in- explicit
_terms, or makes the inference. irresistible. :

" There are no words in the 24th section of the act of March 3, 1891,
which ean be construed as restricting the President in his eontlol of
the pubhc domain, under the laws; on the contlaly, the language of
- said section seems to be in keepmg with the general pr1ne1ples W]llch
control in the administration of the public land system.

In reply to your inquiry, I would therefore say, that in' my opinion,
where a reservation has been created by the President, under section
24 of the act of March 3, 1891, no act of Congress is required to restore
the land thus reserved to the pubhc domain, but the same may be done
by ‘the President.

o SCHOOL LAND-SETTLEMENT BEFORE SURVEY.
ROLAND BRAITHWAITE.

. The right of a bona fide settler, prior to survey, on land reserved for school pur-
poses to perfect title thereto is not defeated by failure to establish actual vesi- -

* dence on the land for a term of years after settlement and survey, where during .
such period valuable improvements are made and maintained and due re:sl(lence
established thereafter.

First Assistant ;S’ecremfy Ohandler to the Commissioner of the General
Land Office, Febuary 23, 1892.

On May 7, 1888, Roland Braithwaite‘made bomestead entry of the
E. § of the NW. 1 and the E. § of the SW. % of Sec. 16; T.18 8., R. 2 I,
Utah Territory, and commuted the same to cash (No. 3390) in December,

" . 1888 (receiver’s receipt dated Jannary 2, 1888, evidently meant to be
" January 2, 1889, commutation proof having been made before the

clerk of the couuty court f01 San Pete county, Utah, December 22,
. 1888). :

On May 17, 1890, you teld the entry for cancellation, because e‘laim-\
ant “did not remove to the land until more than fifteen years after the
survey, which is evidently not a xemsonable t1me ?  From that judg- -
- ment claimant brings this appeal.. '

' The record disclosesthe following facts: »

In 1865, he made water ditches on the land, and commenced its cul-
tlvatlon by grubbing and breaking. He the1eafte1 cultivated the land
every season, ‘except oné year, about twenty years since, when I was
prevented by Indian depredations.”  In- April, 1888, he built ‘a log
house, eighteen by twenty feet, valued at $75. He then had two miles
~ of ditching, worth $1000; out-houses, $25; sixty-five acres grubbed and,
plowed, worth $250—total value of improvements $1,350. He moved
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with his fmmlly (wife and nine ehlldren) to the land in April, 1888 and -
~ thereafter continunously resided there.

The proof shows that he had five horses; nine head of cattle, and
other stock on the place. He raised wheat, oats, and potatoes on the
land every year (except one) since 1865, averaging thirty acres in cul-
tivation each year. Prior to April, 1888, he lived-in Manti, Utah,
where he followed the shoemaker’s trade. S

The subdivisional lines of the township were not run until 1872,

"when, for the first time, he lear ned his improvements were on a school
section. He says: v

The reason why I did not make entry sooner was because I 'was of ‘the opinion that
an entry could not be made on a school seetion in this territory, unless it was
filed within three months from the date. of filing the township plat in the local
office; but was informed that I could male entry on the ground of occupancy, im-
proving and cultlvqtmtr the same prior to and at the time the additional survey was
made,

The act of September 9, 1850 (9 Staﬁ., 553), establishing a territoi'ial
~government for Utah, in its 15th section, provides:
That when the lands in the said Terﬁtory shall be surveyed under direction of the
government of the United States, preparatory to bringing the same into market,
- sections numbered sixteen and thirty-six in each township in said Territory shall be
and the same are hereby reserved for the purpose of being applied to schools in said
Territory, and the States and Territories hereafter to be erected out of the same.

The act of February 26, 1859. (11 Stat., 385, now sections 2275 and
2276 of the Revised Statutes, and applicable alike to all the states and
territories), provides that: _ S

Where settle'ments,‘with a view to pre-emption, have been made before the survey
of the lands in the field, which are found to have been made on-sections sixteen or
thirty-six, those sections shall be subject to the pre-emption claim of such settler;
-and, if they, or either of them, have been or shall be reserved or pledged for the use
~of 'schools or colleges in the State or Territory in which the lands lie, other lands of
like quantity are appropriated, in lieu of such as may be patented by pre-emptors,
and other lands are also appropriated to compensate deficieneies for school purposes,
where sections sixteen or thirty-six are fractional in quantity, or where one or:both
are wanting by reason of the towuship being fractional, or from any natural cause
whatever. .

The act above quoted does not grant the sections therein specified,
‘but only reserves them in contemplation -of a future grant the legal

" title thereto still remains in the United States.

If, prior to the survey in 1872, a settlemént was made tupon the land
in question, “with a view to pre-emption,” the land is subject to the
“claim of such settler, and indemnity therefor may be allowed ou the
consummation of the grant when the territory is admitted into the
Union. )
~ The sole questmn to be detelmmed is, whether a bona ﬁde settle-
ment was made-on the land prior to the survey with a view to its acqul-

s1t10n under the pubhc land laws.
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-In Frauhlm . Murch (10 L. D 589) it is said: “An act of settle- ‘
_ment is complete from the instant the settler goes upon: the land with
the intention of making it hlS home and performs some act indicative of
such intent.” . .
~ Andin Bowman v. Davis (12 L. D., 410) referring to the Franklin# '
Murch case (supra); it is said: ) A

This definition of a settlement does not in my judoméﬁt require that such act
should necessarily be done in ¢onneetion with his vesidence on .the land—sueh as

commencing the erection of a liouse to reside in—but it may be any visible -act
" tending to disclose a design to appropriate the land under and in aecordance with

‘the pre-emption laws. . . ... It is sufticient that some act is done denoting an in= .

tention to claim the land under the settlement laws, and, although such act has no

immediate or direct relation to preparing or constructing.a residence thereon; it will -

e presumed that it was donein furtherance of an intention to comply with the law— *
" one of the requisites of thh is that he shall make his home on the land.

“While claiméant did not make his ‘actual residence on the. land untll .

twenty-three years after he performed his first acts of settlement, yet
. for about sixteen years of that period he was dissuaded from making
his home thereon under a mistaken notion of hislegalrights. The fact -
" that he did build a good, comfortable house on the land, and the fur-
ther fact that he removed his family and all his possessions thereto, and
contmuously thereafter maintained his residence upon the land, is suffi- -
cient to show his intentions in the first instance when he built the .
expensive ditches and grubbed out and improved the land. The_re is .
no protest or contest against this entry. .
The school sections in Utah being only reserved from disposal in (,on-'
templation of a future grant, the title thereto still remains in the United
States, and the matter in controversy is virtually between the United
States and appellant. (Jane Hodgert, 1 L. D., 632.)  Should the school
sections be granted to the territory on its admission into the Union, the
usual indemnity will doubtless be d;HOWGd the State for: such sectmns
* or parts thereof as have been settled on prior to survey.
I think patent should issue upon-the proof and payment . already
made. Ttis so ordered, and the declslon appeaied from is rLccordmoly
.reversed

PRE-EMPTION E\*TRY SECTIO‘T 2260 R. s,
\TATHAN HALTL.

* The 1nh1b1tory prov1s10ns of the first clanse of section 2260 R. 8., do not extend tov ‘v '
the ownership of-a trustee.

- :Fwst Asszstant Secretary - Chandler to the C’omwmsswner of the General » .
Land Office, February 24, 1892.

On the -5th of August, 1885, Nathan Hall made pre-emption cash
entry for the SWl of the SWl of Sec. ‘79 and the NWL of the
. SW4 and the W§ of the NWL of Sec 32, T.3 8., R. 17 W, N. M., Las -
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Cruces land distriet, New Mexico, paid two hundred dollars, and re-
ceived final certificate and réceipt.

On the 25th of June, 1887, you held his said entry for mncellatlon,

upon the report of a-special agent of your office, such report being dated

" March 19, 1887. Upon his application, a hearing was ordered by you,
to enable him to show cause why his said entry should not be canceled.
The result of that hearing was a decision by the register, under date
of September 27, 1888, in which he found that the charges of the special
agent were not sustained by the evidence, that the contest should be
dismissed, and patent issue for the land. This decision was concurred

* in by the receiver.

The case coming before you for consideration, you 1ende1ed a deci-
sion therein on the 16th of September, 1890, in which you concurred in
the opinion of the local officers, that the government failed to establish
its allegation of failure to comply with the law in the matter of residence
on the land by the entryman, but held that an abstract of title of cer-
tain lands in Socorro county, New Mexico, introduced in evidence-on
the trial by the special agent of your office, showed that Hall and one
H. M. Comer were joint owners of eight hundred acres of land in said.
county, at the date that Hall made proof for the land in question. You, -
therefore, held that he was within the inhibition of section 2260 of the
United States Revised Statutes, reversed the decision of the local offi-
cers, and held his entry for cancellation. An appeal from your deci-

~ sion brings the case to the Department for consideration. :

The evidence submitted upon the trial and the record before me shows
that Hall was the agent for the Nathan Hall Cattle Company, and that
he was furnished with money by said company with which to purchase

“the land in said abstract mentioned and described. Hall testified that -
he had no individual interest in the land conveyed by said deeds, but . -
that he was simply acting in the transferring of the property as a trus-
tee for a company; that the deeds were made in his absence, and he
did not know that his name was inserted in the deeds as a grantée until
aftef- they were executed; that he intended to have the deeds made to

~ H. M. Comer, the treasurer of the company, who sent him the money
with which to purchase the land; that no part of said money was his
own; that he néver considered the property in any way belonging to
him, zmd that he and Comer afterwards conveyed this property to the
company. An affidavit by Comer is filed with the appeal, in which he
says that neither Hall nor himself ever had any interest in the land
other than that of trustee for the said Nathan Hall Cattle Company,
and that the land had been conveyed by them to said compauny, it hav-
ing furnished the money to make the purchases.

The testimony of Hall is mmuch more clear and explicit on this ques-
tion than is indicated in your decision, and leaves no doubt in my mind
but that in the purchase of the eight hundred acres of land referred to,
he was simply acting as the agent of the company of which he was a
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: trustee In the case of J alﬁés Aiken (1 L.D., 462), it was held that “a - ‘
*person who owns land in trust for others is not a proprietor of such

" land within the -prohibition.of the pre-emption act, and is not theleb_y

disqualified from becoming a pre-emptor.” y

That doctrine applied to the case at bar clearly’ removes Hall from .

the-inhibited classes mentioned in section 2260 of the Rev1sed Statutes,
“and makes him a qualified pre-emptor.

" An abstract of title of the land in question is filed with the papersin
th_e case, which shows that the tract was conveyed by quitclaim deed .
on the 15th of November, 1886, to the Nathan Hall Cattle Company by
Nathan 'Hall, and that the title to said land still remained in said com-
pany on the 11th of May, 1891, the date of the certificate attached to
said abstract. Such land having been sold prior to the first of March, -

.1888, and after final -entry, and no adverse claim having originated

o prior to final proof and payment, the counsel for Hall asks that the en-

try be confirmed under the provisions of section seven of the act of-
March 3, 1891, (26 Stat., 1095). I see no occaswn, however, for invok- '
ing the conﬁrmmtory provisions of that act in this case, as the evidence
. clearly shows that the conclusion reached by the register and receiver
- was correct. The decision appealed from is reversed, and patent will
‘ issue for the land.

PRACTICE~APPEAL-SPECIFICATIONS OF ERROR——RULE 82.

HUTCHINS v. KOEN.

Rule 82 of Practice does not contemplate notice to the-appellant, with opportuuity
i _for amendment, where proper specifications of error are not filed.
Amended specification of errors, filed out of time, can not be accepted on the orround.
that the delay was caused by the necessfny of employing new counsel.

Secretow y Noble to the Oomm@sszoner of the General Lcmd Oﬁioe, I’eb
. ruary 26, 1892 .

This is a momon, made by the attorney for Charles I. Hutchms, for’
review of the departmental decision, of November 21, 1891, in the case
of said Hutehins ».J. H. Koen, dismissing the appe(xl of sald Hutching
from your decision of June 9, 1890, ‘dismissing his protest against the .
final proof of Koen f01 the NW ‘% of Sec. 11, T, 28, R. 44 W, Lamar, :
Colorado. . _

The motion seéts out at length that the attorney he employed to rep
resent him in the case, removed, while the appeal was pending before

yon, fo a place that was inconvenient to consult and advise with him in
the matter; that upon the receipt of your decision he hired another
attorney, Who knew nothing about the case; that on the motion of
" Hutchins, you returned the testimony and record in the case to the
local officers for examination by the newly employed attorney; that
fearing the testimony might not be returned in time, his attorney pre-
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pared and filed the appeal which was held by the Depzutment as m-

sufficient,

- ‘intending to amend and file a more definite assignment  of errors, when more
familiar with thetestimony . . . . . . Thatpriorto thefiling of saidl amended
appeal, said Doughty was served with ‘a copy of a motion to dismiss the original
appeal herein, and thereupon changed his amended appeal so as to mention such-
motion therein, and to claim the benefits of Tule of practice number 82. The bene- -
fits of said rule ave also herein claimed, and counsel herewith asks thatsaid amended
“appeal be made a part hereof, so far as it relates to said motion to dismiss.

- It is claimed that as the appeal was filed in time, although it was de-

- fective, the party was entitled to notice and an opportunity to amend
to cure the defect. :

‘Rule 82 provides:

W].len the Commissioner considers an appeal defective, he will notify the party of.
the defect, and if not amended within fifteen days from the date of the service of
such notice the appeal may be dlsmlssed by the Secretary of the Interior and the
case closed. :

In practice it seems to me that this rule is properly apphcable to such
defects as may arise from the omission to serve notice of the appeal
upon the opposite party in the manner required by the rules of prac-
© tice, rather than to defects in the subject-matter of the appeal, such as’
relate to the specification of errors. As tending to sustain this view,
see Rudolph Wurlitzer (6 L. D., 315).

The record in the case at bal can be fa1r1y used as an illustration.
The appeal was taken in tiine; the appeal proper was sufficient; for it
contains all that is necessary to bring the case here on appeal; it was
served upon the counsel for the opposite party in the time.and manner
required. In none of these matters was there any défect. Hence, there
was no reason for you to counsider the appeal defective, nor was there
any defect within the contemplation of Rule 82, for you to notify the
party to amend. The question as to the sufficiency of the specification
was one to be determined by the Department, as well as all other ques-
~tions arising upon the record, and not by you, while the appeal was
pending here.

It may be further said that Rule 82, clearly relates to the appeal and
under it a defective appeal may be amended within the timenamed. In -
no way can said rule be said to relate to the specification of errors. Rule
88 provides for the filing of a specification of errors, limits the time in
which they shall be filed and clearly defines their.character.’

In the case of Stevens ». Robinson (4 L. D., 551), a question some-
what similar to the one now presented arose. In that case it was
assumed that the appeal was taken in the time required, but at the -
time it was taken it contained no specification of errors as required,
namely, “which shall clearly and concisely designate the errors” com-
plained of. = The appeal was taken in February, 1885, and thereafter in
the following May a specification was filed; the appellee moved to dis-
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miss the appeal, on the ground that the specification of errors was not
filed as required by Rule 88. In that case it was further urged that an
_appeal “without assignment of errors is good unless the Commissioner
notifies the party that it is defective.” The same claim in effect is
-made by the motion under consideration in the case at bar. In that
case, referring to this claim it was said:

. . This position, I think, is untenable. Rule 82 was deswned to pr«;vent the trans-
- mittal to the Secretary of an appeal whieh the Commissioner considered defective;

" but Rule 90 limits both the Commmsmner and the Secretary, and, if overlooked by

the former; is none the less 1mpe1th1Ve upon the 1a,ttel at least in the presence of a
motlon to chsmlss by the adverse p'ﬂ‘ty
- Itis clauned that as mo notice was given by you to the party that
" the original appeal was defective, that tlre amended specification should
have been considered.  Assuining that the case would come under Rule
88, the fact that the appellant was not notified of his default until too
Iate to cureit, would not affect his status or the rights of the appellee,
See Bundy ». Tremont Townsite (10 L. D., 595).

" The failure of the General Land- Ofﬁee to return, under Rule 82 of

- practice, an appeal which is defective for want of notice, does not re-
. Heve the Department from the necessﬂ;y of dismissing said appeal on
\ account of such defect, if the time allowed for appeal and notice thereof
“has expired. thules A. Parker (11 L. D., 375). 'Rule 88 limits the .
- time within which a spemﬁeamon of exrrors shaJll be filed,. There is no
“¢laim or pretence that it, or any of the rules of practice makes any pro-
vision for extending the time for their-filing, or that there is any pro- '
vision authorlzmg the filing of an fmlended speelﬁca,mon, or speelfymg
the time of such filing.

- The amended specification ﬁled in this case was: ﬁled long after the tlme
fixed by Rule 88. "It is claimed that the attorney who represented
. Hutchins at the trial before the local officers, had removed, and that’
. such removal made it necessaly for him to employ other counsel, who
was not familiar with the facts in the case -that these facts ought to be
sufficient to allow his newly employed counsel to file his amended speci-
. fication of errors out of time. In my judgment they are not sufficient. "
‘To eoncede this claim would be to ignore and override the plain 1étter

as well as the spirit of the rules of practice. "As was well said by my »
" predecessor, in ‘the case of Ariel C. Harris, 6 L. D., 122:

It may be that in some cases the “enforcement of these Tules w111 work hardship.;. S

But it is better -to have an nniform rule on the subject, éven thongh hardship be ‘

done in exceptional cases, than to have norule at all, or, which is worse, to have & *

“tule that is not enforced. - Certainty in law is always to be aimed at. And though
in particular eases clients may be injured through the laches of ‘their attorneys, yet
upon the whole, I am convineed that the best intérests of the Department will be’
subserved by relying upon fixed and well known rules. :
It is also claimed that after the filing of the amended appeal, that the
attorneys for Koen- recogmzed the same and filed their answer thereto
and ¢ by thls answer, w1thdre\v or superseded their motion to dISmISS ”
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This is denied by counsel for Koen, and the record sustams the claim
of Koen’s counsel. :
All of the questions presented by the motion were before the Depert
ment and considered when the decision was rendered dismissing the
appeal. No sufficient reason is presented by the motion for any change
_or different conclusion than was reached in the decision souglit to be
reviewed.
The motion is denied.

v DESERT LAND—DECLARATORY STATEMENT—LASSEN COUNTY ACT.
WARD ». McCoLM.

A desert land declaratory statement, filed under the Lassen county act, by one who
, atthe same time holds another tract under a previous filing, confers no right as
agamst the subsequent homestead entry of another.

| Pirst Assistant Secretary y Chandler to the Commissioner of the General
Land Office, February 27, 1892.

On March 13, 1891, you transmitted the appeal and other papers in
the case of the protest of Frank G. Ward ». James D. MéColm from
your decision of September 15, 1890, also the protest of C. C. Hutchin-
son and B. H. Leavitt against the same party, involving the validity of
McColm’s entry for SE. 4, Sec. 21, T. 29 N., R. 13 L. Susanvﬂle, Cali-

-fornia. .

It appears that McOolm made homestead entry of the land in ques-
tion December 18, 1888; and on October 16, 1889, notice was published
that final coinm‘utation proof on said ently would be made on Novem-
ber 22, 1889, before thé local officers at Susanville.

On the day specified McColm appeared with his witnesses and made
proof, as required- by law, when at the same time appeared Frank G.
‘Ward and entered protest against the acceptance of said proof on the
ground that he was an applicant for said tract with other lands, con-
taining six hundred and forty acres, under the Lassen county desert
land act of March 3, 1875 (18 Stat.,497), he having filed his declaratory
statement for the same October 13, 1888, about two months prior to the
date of the homestead entry.

- Also at the same time and place appeared the said Hutchinson and

. Leavitt and protested against the allowanece of said proof on the ground
that the land in question was owned, oceupied, worked upon and ¢ used
for reservoir purposes,” and that ela.lmant knew it was so claimed and

~used at the date of making his homestead ehtry December 18, 1888.

In the first-mentioned protest the register sustained the protestant
and the receiver recommended that the same be dismissed and. home-
stead proof be accepted; and in the latter protest the local officers join
in recommending a dismissal of the same. , ’
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Ward appealed a,nd you sustamed the declslon of: the reoelver as to-

- the Ward protest, and also that of both local officers as to the reservmr

.claimants as aforesaid. -

- Ward again appeéaled.

* In the case of Hutchinson and Leavitt the reservoir protestants, then'

' claim is- based upon certain water rights accruing under section 2339
(Revlsed Statutes) which provides that all patents granted or pre-emp-.
tions or homesteads allowed shall be subject to any vested and acerued
water rights to ditches and reservoirs acquiréd under said section,
‘hence, the fact that the land in ‘question has been entered nnder the

“homestead law, any and all rights said protestants may have acqmred :
under said section are protected thereby.

It appears that the protest of Ward turns upon the question whether

the homestead entl yis san ect to the desert land filing of Ward,under -

- said act of March 3,1875. It is conceded that if the desert filingis- -

legal, it, having been made prior to the homestead entry, Would be

. superior to the homestead elaim. :

- The records show that in 1SbO Ward made a ﬁlmg for six hundled'
_and forty acres of desert land, but made no reclamation; that again in

- 1887 he made a filing for a,nother six hundred and forty acre tract and . . ’

has shown no reclamation and that on October 13, 1889, he made a
'thud filing covering the tract in controversy.

‘ All of these filings were for dlﬁ61611t tracts and all were made undel '
-+ the act of 1875, above referred to known as the Lassen county desert
land act..

Said “act provided that any person Who is a citizen of the United
-States, or who has declared his intention to become such may ¢file ‘a
declaration” with the proper local officers, +that he intends to reclaim.
‘a tract of desert land situate in said county, not exceeding one section,
by conducting water upon the same, 80 as to reclaim all of smd land
within the period of two years thereafter.”

The terms of the act are plain and unmistakable and authorize a per-
‘son properly qualified to “file a declaration ;77 it does not mean that
such party can file any number ad libitum; furthermore, the quantity
is restricted to one section and thus the plain reading of the la,w would
~be one declaration not to exceed one section of land. »

- If a party may be allowed. to file more than once under sadid law, then
he may file an unlimited number of times and thus encumber the record
of large bodies of land to the exclusion of bona fide settlers. By allow-
_ing parties to make such filings and as many as they choose, a feW

- speculators could keep a large amount of land practically closed against
home seekers, which would be, i in my opinion, contrary to public policy,
The second filing of a declaratory statement by any pre-emptor who -
was unqualified at the date of his first filing, is illegal (Sec. 2261, Re-
 vised Statutes); Baldwin ». Stark (107 U. 8., 263); but when the first
ﬁhng, however, was illegal from any cause not the wilfal act of the -
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party, he has the right to make a second and Iegal filing. Goist @,
Bottum (5 L. D., 643). ‘
"Thus it will be seen that Congress and also the supreme court of the
United States, have both recognized the bad policy of allowing a second -
declaratory statement where the first was in every respect legal, and I
can see no just reason why the same principle should not maintain in
the case at bar. ‘
" There is no record evidence showing that Ward was in any manner
disqualified when he made his first filing in 1880, and therefore had the
same principle laid down in pre-emption cases been applied to his case,
his second filing would have been illegal.
~* The second filing expired May 21, 1889, but some seven months prior
- thereto, he made his third filing, covering the land in controversy, thus
. we have the fact that he for seven months after the date of his last fil-
ing and at the time the homestead entry was made, was holding a claim
under the same law for twelve hundred and eighty aeres,'-whereas the
law expressly provided for a filing not to exceed one section of land.
Even admitting that under the act of 1875 he had the right to make
~more than one filing, it cannot in justice be held that he had the right
10 make a second or-a third filing, until the preceding one had expired.
" Leaving the first filing entirely out of the question, there is no evi-
dence to show that the second was not alegal filing; this being the case -
. he had no authority to make a third during the life time of the second.
With this view of the case I am of the opinion that the protests
should be dismissed. Your decision is aceordingly afﬁnned and the -
. papers returned.
Your attention, however, is directed to the act of October 2, 1888,
and subsequent legislation with respect to arid lands, with the view to
ascertaining whether this homestead entry is in conflict therewith.

HOMESTEAD ENTRY—APPROXIMATION.

JoserH C. HERRICK.

The rule of approximation will not e enfofced where it operates to deprive the en-
tryman of his improvements; and the difference between the excess and the defi-

ciency is but slight.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, February 27, 1392,

Joseph C. Herrick made homestead entry No. 23848 for the B & of -
SW 4 and E4NW £ of seetlon o, T, 104 N., R. 66 W, Mltehell South

Dakota.
He offered final proof and received a final receipt for the purchase

money of the land on January 24, 1888. 7
_ The tract contains 180.45 acres and covers parts of two quarter-sec-
" . tions. o o
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On \Tovember 19, 1888, you reqmred him to approximate his entry.
to one hundred aJnd sixty acres, and to-elect which legal subdivision he
‘ Would_lehnqmsh Notice of your requirement failed to reach claimant,

- and on May 14, 1890, the register and receiver were directed to issue a
- new notice. They issued the new notice, but erroneously addressed it
- to John instead of Joseph Herriek; and described other land than that
- in-question: This notice was received, but no attention was paid to it -
; because it was believed to be 111tended for some other party: -

On July 10, 1890, his entry was canceled. From this decision he at-
tempted to appeal to this Department, but. was not allowed to do so.
He applied for a writ of certiorari, which was granted on March 7
1891,

His entry contains 180 45 acres. Each one of the three subd1v1s1ons,v .

numbering from south to north, contains forty acres, and the subdivi- ‘

. sion, 1mmed1ately north of these contains 60.45 acres. In order to leave '
*the entry in compact form, if he is-to comply with your 01der, he must
.- either relinquish the forty acres on: the south end of the tlact or the -

... 60.45 acres on the north end thereof.
The record shows that he, together with his famﬂy has lived on the

land continuously since 1883, and that he cultivates each year more than
 seventy acres of it. .- All of his improvements, except about' fifty-two "
* acres of cultivated land, are on the forty acres furthest south. These
“improvements are worth from $1,200 to $1,600.  To require him to re-
- linquish this tract would ‘be a great sacrifice to him, but if done, his
entry would contain 140.45 acres, or 19.55 acres lessthan one hundred

and sixty; whereas now he has an excess of 20.45 acres. ~ If he should - '

' beforced to rehnqmbh the subd1v1s1on furthest. n01th containing 60.45
acres, his-entry would contam 1‘)0 acres,-or 40 acres leSb than one hun-
. dred and sixty acres.-

The rule bearing upon the ques’mon involved in this case is found in
the case of Henry P. Sayles (2. L. D., 88), wherein it was held,—¢ That
where the excess above one hundred and sixty acres is less than the
deficiency would be should a subdivision be excluded from the entry,
.. the excess may be included; and the contrary when the excess is greater
" ‘than the deficiency.” : .

. /This doctrine has been followed in the cases of J. B. Burns (7 L. D _
20) Benjaniin L. Wilson (10 L. D., 524); James Hanna (12 L. D, 356)
- It was held, however,in the case of Vernon B, Matthews (8 L D,
79), (syllabus) “Where the difference -between the excess, and the
“deficiency that would be produced by approximation is but slight, the
~ entry may be allowed to stand as made, ”
 In the case at bar the tract is only eighty rods’ wide, so that as we
have seen, the excess must be taken from either the north or south end.
If the subdivision on the north be relinquished, he would only have one
hundred and twenty acres left, a deficiency of forty acres, which would
be much greater than the present excess. If the subdivision on the:
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south, upon which E - sk has placed more than $1,200 Worth of im-
provements, be rehnqulohed he would have left 140.45 acres, a deficiency
of 19.55 acres. 140.43 acres is only a fractional part of one acre nearer
one hnndred and sixty than the 180.45now embraced in this entry. .
In the case of Vernon B, Matthevws (supra), the entry embraced 180.27
acres. In that case it was said,
It will be observed that if one of said forty acres subdivisions be relinquished.

by claimant, the defieiency in his entry will be 19,73 acres, which is only fifty-four
oue-hundredths of an acre less than the present excess of area embraced in said

entry.’
It was further said in that ca-se, that—

I do not think that the spirit of the rule of approximation, herefofore uniformly
a,pplled to entries covering excessive areas, is violated in allowing this entry, as

'orlgmally made; to stand.

There can. be 1o equlty or Justlce in rigidly applying the rule s0 as o
require the claimant in this case, at thislate day, to relinquish the forty

. acres of his entry upon which his buildings are situated, and thereby -

[

suffer great loss, simply because of the difference against him under a

‘strict application of the rule, of only a fractional part of one acre ot

land.
. I therefore reverse your deOlSlOIl, and direct that a patent issne on the

entry in question.

RELINQUISHMENT—MOIRTGAGEE.
HARLAN P. ALLEN.

An entryman will not be permitted, through relinquishment, to defeat the right of a
mortgagee.

First Assistant Secretary. Chandler to the Commissioner of the General
Land Office, March 1, 1892.

I am in receipt of your letter of February 9, 1892, returning depart-
mental decision of January 18, 1892, 14 L. D., 82, upon the appeal of
Harlan P.-Allen from your decision of August18, 1890, holding for can-
celation his timber-culture entry No. 2234 (Marshall series), covering the |
S. & of the NE. £ and the N, £ of the SE. %, Sec. 4, T. 118 N,, R. 45 W,
Minnesota, for conflict Wlth the pI’IOL enm y by Elwm J enks for the
same land.

With your letter are a number of papers and coples of letters written
by you, which you state were, through inadvertence, not with the record
when before transmitted upon Allen’s appeal.

It now appears that on April 1, 1878, Jenks made timber culture
entry No. 1077 (Benson series), for this land, upon which he made proof
and final certificate No. 101 (Benson series) issued January 15, 1887,
- By letter of May 5, 1887, the proof upon which said certificate issued
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was. 1eJected because not accompanied with -eross-examination, as Te-
quired by circulars of December 15, 1885, and September 23, 1886. '
~ On December 2, 1889, Jenks’s 1ehnqu1shmeut was filed Wlth the local
officérs, who thereupon canceled his entry, and permitted Allen’s entry,
as aforesaid. v

As said rehnquishment was unaccompanied. by the duplicate ﬁnal
* receipt, or certificate of non- -alienation, from the register of deeds tor the
county in which the land is located, you refused to accept the same,
and directed the local ofﬁcels to re-instate the entry by Jenks upon
_ their records.
In aletter from Messrs. Knuppe and Har tsmek general agents for the
“Netherlands American Land Company,” dated December 26, 1889, it
_was represented that Jenks had mortgaged the land in questlon Wlth
that company-on February 1, 1887, after the issue of final celtlﬁcate,
for $1,000; that he refused to complete the proof, unless he was paid
$500 therefor by the mortgagees, and it was therefore asked that the
proof already made be aceepted and that patent issue thereor.

You thereupon advised the local officers, in letter dated January 15,
1890, that under the circumstances the requirement of May 3, 1887
- will be dispensed with, and the case will be considered on the pr oof '
already submitted.

By your letter of January 20 1890, the case was suspended “for T

want of proof of citizenship.”
 In all this correspondence, due, pelhzups, to the delay in posting, no ,
Juention is made of the fact that on December 2, 1889, Allen was per- .
mitted to make entry of this land, but by letter of August 18, 1890,
said entry was considered and held for cancellation for conflict with the
entry %f Jenks, from which action he appealed, alleging that said entry
had been relinquished, and was therefore no bar to his (Allen’s) entry.

‘This appeal was considered in departmental decision of January 18,
1892 (14 L. D., 82), upon an incomplete record, and, as there was no
evidence befme this. Department of fraud on the part of Jenks, it was
held: I can see no objection to allowing the relinquishment and the’
cancellation of Jenks entry. It is so ordered. This will leave Mr.
Allen’s éntry to stand.subject to fature compliance with the timber-
culture act.”

- Upon the facts as now plesented it is apparent that Jenks, by his
relinquishment, is seeking to defeat the right of his mortgagee, which,

_under the ruling in the case of Addison W, Hastie (8 L. D., 618), he
will not be permitted to do.

In view thereof, departmental decision of January 18, 1892 (supra), is
recalled and 1ev0ked your action in reinstating J enks’ s entry and also
in canceling that. by Allen is affirmed, and the record is herewith re-
turned for the adjudlcatwn of the mmt agees’ Tights under Jenks’s
entry.

14561—vVOL 1415
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SCHOOL LANDS——INDEMNITY SELECTIONS.
OxLAHOMA TERRITORY.

“Indemnity selections, in lieu of sections reserved for school purposes in Oklahoma,
may be made from any unappropriated, surveyed, non-mineral public Jands within
said Territory, for losses occasioned by Indian allotments, settlements prior to sur-
vey, fractional surveys, or from any natural cause whatever.

First Assistant Secretary Chandler to the Comsmissioner of the General
Lcmcl Office, March 1, 1892,

I am in receipt of your letter « K,” of January 21,1892, in relation to
the selection of indemnity school land in the Territory of Oklahoma.
- You in substance ask to be instructed as to whether such indemnity

may be selected in that part of Oklahoma which was formerly a part. of
the Indian Territory.

Accompanying your letter, is one addressed to the Acting Governor
of Oklahoma, which you submlt for my approval or modification. In
this letter, assuming that the right to thus make selections exists, you
say: . :
+ There are three general classes of deficiencies in school lands in Oklahoma, to wit:

1. Land allotted to Indians.

2. Landsin the public land strip, entered by homesteaders who show actual settle-
ment before survey.

3. Where sections sixteen and thirty-six are fractional in quantity, or Whele one or.
both are wanting by reason of the township being fractional, of from any natural

- cause whatever. Such deficiencies may be used. as the basis for selection of 1a11ds in
any land district in the Territory, ete.

In the act of Mareh 2, 1889, providing for the settlement of lands in
what is known as old Oklahoma, and in the act of May 2, 1890, creating
the present territory of Oklahoma, Congress has heen careful to re-
serve for the benefit of public schools in said Territory, the sixteenth
and thirty-sixth seections, the same legal subdivisions of land which
have heretofore been reserved for the use of public schools in the teul-
tories which have beeu created out of the public domain.

The lands embraced in the two acts above . cited, forming the Te111t01y
of Oklahoma, are a part of the public domain, subject to disposal, it is
true, under special acts, but still a part of the public domain under the
control of Congress, and free from. the burden of any trust for the In-
dians from whom the lands were -obtained, and such was their status
at the date of the passage of the act of February 28, 1891 (26 Stat.,
796), entitled “An act to amend sections twenty-two hundred and
seventy-five and twenty-two hundred and seventy-six of the Revised
Statutes of the United States providing for the selection of lands for
educational purposes in lieu of those appropriated for other purposes,”
which provides in section 2275, that ¢ other lands of equal acreage are
also hereby appropriated and granted, and may be selected by said
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‘State or Territory where sections sixteen or thirty-six ~are mineral
land, or are included within any Indian, military or other reservation,
~or are otherwise disposed of by the United States.” Section 2276 pro-
vides, “that the lands appropriated by the preceding section shall be
selected from any unappropriated, surveyed public lands, not mineral
‘in character, within the State or Territory where such losses or deficien-
cies of school sections occur.”

Admitting that the lands in Oklahoma are s11bJect 130 disposal under
special laws, it would be illogical and inconsistent to assume that Con-
gress would malke the usual grant of school lands in place, out of said
lands, but neglect to provide for indemnity when the gramnt in place
- should fail. - Such a course, on the part of Congress, can not be as-
sumed, in the absence of express words to that effect.

The act of February 28, 1891, supra, is general in its terms; there are
no words indicating that it was the intention to exclude the Territory
of Oklahoma from the benefits of its provisions. An allotment to an
Indian of a tract of land is the disposal of the same by the United
States, and by the terms of the act of February 28, 1891, other lands
are granted in lieu thereof and may be selected from “any unappropri-
ated surveyed public lands, nonmineral in character, within” said Ter- -
ritory of Oklahoma; and like selections may be made in lieun of lands
settled upon prior to survey, and also where sections sixteen and thirty-
six are fractional in quamtity, or where one or both are wanting by rea-
son. of the townshlp being fractional, or from any natural cause what-

- aver.

You are, therefow, mstmeted to take the necessary steps to carry
into effect the views herein expressed, in the adjustment of the school
grant in the Te1r1tory of Okhhoma :

BENNETT . CRAVENS.

Motlon for review of depaltmental decision rendered June 22,1891,
12 L. D., 647, overruled by Secretary Noble, March 4, 1892,

PRACTICE—MOTION FOR REHEARING—LOCAL O¥FICE.
GOFF ». GIBERT.
. .

“An a,pplicé,tion for rehearing made while the case is before the loeal office should
" be duly considered by the register and receiver and decision rendered thereon.

First Assistont Secretary Chandler to the Commissioner of the General
Land Office, March 5, 1892.

I 'have considered the appeal of Hippolite Gibert, from the decision
of your office dated November 19,1890, in the contest case of Frank S.
 Goff against said Gibert, upon his homestead entry No. 4173 of the §
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%+ of the NW L, and the NE L of the NW £ of Section 13, and the SE £
of the NE 1 of Section 14, T. 4 S,, R. 15 E., made June 18,1834, at the
Stockton lfmd office, in the State of Cahforma

The record shows that a hearing was duly ordered by the local offi-

cers upon the contest initiated by said Goff, and that both parties ap-
peared in person and by counsel. The plaintiff submitted his testi-

"mony, but the defendant declined to submit any evidence, and moved
to dismiss the contest on the ground that the plaintiff had failed to
make out a case. This motion was denied, and the local officers found
that the defendant had not complied with the requirements of the
homestead law; that his “actual residence since the date of his entry
has been at Merced Falls, ten miles distant from the land,” and recom-
mended that said entry should be canceled. Afterwards the defendant
filed a motion for rehearing upon the ground, that he is deaf and did
1ot know that his counsel was going to stand upoun the evidence sub-
mitted by the plaintiff, and that he could, if allowed, prove that 119 had
complied with the requirements of the homestead law

Instead of returning the case to the register and receiver Wlth the

direction that they pass upon the motion which was filed with them and
‘“to save time and useless correspondence,” you took up and considered
the motion for rehearing, and declined to entertain it on the ground
that a mistake in the judgment of an attorney is not a ground for re-
hearing. While it is the desire of the department to expedite business
and not unnecessarily consume the time of the local office, or that of
. your own, yet it strikes me that where the register and receiver failed
to pass upon a question which is submitted for their judgment, and to
which the party desiring the same is entitled, they shall not evade the
consideration thereof, by forwarding it for your judicial action.

In this case, the claim is, that the attorney for Mr. Gibert exercised
bad judgment in submitting the case upon the testimony of the plain-
tiff; and that if he is given an opportunity to present his testimony,
that it will very materially change the status of the parties. While it
is true as you suggest, that a party is ordinarily bound by the manage-
ment of his case by his attorney, yet I take it, that the department will
‘not sacrifice the rights of & party upon an error in the judgment of the
agtorney, where his client in apt time complains of his conduct and asks.
an opportunity for a full, fair investigation of the facts in issue. This,
as 1 understand it, is what Mr. Gibert desirves, and presented this ques-
tion at an early date for the consideration of the register and receiver,
who, for some reason, failed to pass upon the same. It is quite possi-
ble, had they cousidered the matter, that they might at that time have
given Mr. Gibert an opportunity to be heard by the submission of his
evidence as to his rights. If he has a claim, it ismy judgment that he
should not be arbitrarily sacrificed, and while I do not believe that it is
good policy to indiscriminately encourage clients to malke charges of’
this character against the judgment of their attorneys, and while it is
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. possibly true that in this case Mr. Gibert may have no just -cause for.
complaint, yet I think De is entitled to a judicial consideration of the
local office upon that question uninfluenced by any judgment of their

superior officer, and for that purpose, the record should be returned to = -

‘them with the order that they pass upon the motion for a rehearing
upon its erits, without any reference to the action which may have
heretofore been had thereon, and report their action in the premises to
you, in order that the case may be regularly adjudicated in accordance:
with law and the rule of the department. It is so ordered.

SWAMP LANDS—RAILROAD GRANT—CERTIFICATION,
STATE OF ILLINOIS.

The alternate sections within the primary limits of the grant of September 20, 1850,
were reserved for the purpose of reimbursing the government for said railroad .
‘grant, and did not pass under the swamp grant.

The inadvertent certification of lands excepted from the swamp grant does not de-
prive the Department of jurisdiction to conect ‘the error.

Actmg Secretary Chandler to the Commuissioner of the General Land Office,
: ' March 7, 1892.

Thé State of I]liﬁois, by its agent, Hon. Isaac R. Hift, has appealed
from your decision of June 5,1889, declining to issue patents to the fol-
ing described tracts of land, clalmed to have inured to the State under

- the act of September 28, 1850 (9 Stat., 519):

SE.+ of NW. 2 of Sec.13, T.5 N,; R.1 W, 3dM
. SW.2of 8W.1 of Sec. 13, ¢ «¢ = ««

“ov 0 NW.1of NE.Iof Sec. 28,4 ¢ = ¢« «
/. NE.2of NW.}of Sec.19, “5 N, R. 1E., ¢
. NE.2of NW.lofSec. 19, “9 % « 3R],  «
i NE.4 of NE.}of Sec. 29, 4 « 413 R

In the decision appealed from you Say

It appears that said tracts are within the six miles ‘granted’ limits of the lands
gmnte‘d to the States of Illinois, Mississippi, and Alabama, for railroad purposes, by
act of Congress approved September 20, 1850 (9 Stat., 466), being the alternate sec-
tions reserved for the purpose of reimbursing the government for said railroad
grant, and therefore did not pass to the State of Illinois under the swamp land grant,

I think the cases cited by you clearly sustain your position, that the
_ tracts in question did not pass to the State under the swamp land act.
Butit is insisted that, because ¢ the tracts in question had been certi-
fied to the State and afﬁrmed by the Secretary of the Interior, June 5,
1866,” that patent should now issue.

Although these tracts were inadvertently embl aced ina list approved
by the Secretary of the Interior, yet, as said in the case of the State of

Oregon (5 L. D., 34), % such approval and certification, however, will
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" not conclude the government, if it be shown that it' was obtained by
fraud or mistake.”

The fact that the tracts in question did not ‘pass to the State under
the swamp land act, is sufficient to show that their approval to the
State was inadvertently made, and, in such case, the certification may
be revoked at any time prior to patent.

The reservation of these lahds by the act of September 20, 1850, was
of such a charaeter as amounted to a disposition for other purposes.
State of Michigan, 8 L. D., 308.

The approval of the hst conmmmg these tracts being a mere over-
sight orinadvertence, the Depmtment has not lost its Juusdlctlon to
correct that error.

Finding no sufficient grounds for disturbing the JLlclgmellt appealed
froin, the same is affirmed.

PRACTICE—APPEAL—RULE 48—PRE-EMPTION SETTLEMENT. -
HAZARD v. SWAIN.

In the absence of appeal the decision of the local office is final as to the facts and
can not be disturbed by the Commissioner except under the plowsmns of ritle
48 of Practice.

A pre-emption settler on land reserved for railroad purposes is entitled to three
months from the date of the restoration of the land to the public domain within
which to file declaratory statement and protect his mghts as against a subse-
quent settler

First Asszstcmt Secretary Chandler to the Commissioner of the. Gmem&
. Land Office, Mcwch 8, 1892.

On the 26th of Ma,y, 1886, Miss Alice Swain filed her pre-emption
declaratory statement in the local land office at San Francisco, Califor-
nia, for the 8% of the SE1 of See. 13, T.28 8., R. 10 E,, M. D. M., alleg-
ing settlement on the 14th of November, 1885, and on the 9th of
November, 1886, notice was published by the register, that she-would
make final proof before the superior judge of San Luis Obispo county,
California, at San Luis Obispo, on the 23d of December, 1836,

At the time and place named in said notice, she appeared with her
witnesses, and Robert D. Hazard also appeared, as an adverse claimant
for the land, alleging that he filed his pre-emption declaratory state-
ment for the tract on the 24th of May, 1886, and made settlement
thereon on the 12th of April of that year.

Testimony was submitted by both parties in support of their respec-
tive claims, and after considering the same, the register and receiver,
on the 5th of September, 1888, rendered their joint report and decision
in the casé, in which they recommended that Miss Swain be allowed to
make final entry for the land, and that the declaratory smtement of
Hazard be canceled.
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From this decision ©io appeal was taken by Hazard, but when the case
-~ came before you for consideration, you reversed the same under rule 48 -
-of the Rules of Practice, stating that you did so “for the reason that it.
is, in my opinion, contrary to the law, and not in consonance with the
facts shown by the testimony.” Your decision bears date May 23,1890,
and an appeal therefrom brmgs the case to the Department for cons1d
eration.

This Depaltment held in the case of Farrisv. Mitchell (11 L. D 300)
that “in the absence of an appeal a decision of the local office is final
as to the facts, and will not be disturbed by the Commissioner except -
under the provisiens of rule 48 of practice.” Rule 48 of practice reads
as follows: ' ' :

In case of a failure-to appeal from the decision of the local officers, their decision
_will be considered final as to the facts in the case and will be disturbed by the Com-
missioner only as follows:

1. Where frand or gross irregularity is suggested on the face of the papels

2. Where the decision is contrary to existing laws or regu.lzutlons

3. In event of disagreeing decisions by the local officers.

4. Where it is not shown that the party against whom the decision was rendered
was duly notified of the decision and of his 1101.11; of appeal.

“You do not concur with the local officers as to cert&m Jacts found by
them, but the rule quoted, and the decision cited, hold that their deci-
sion’is “ final as to the facts in the case,” unless an appeal is taken there-
from. As already stated, no appeal was taken by Hazard from the de-
“cision of the local ofﬁcels against hlm. The facts are therefore settled
in favor of Miss Swain, '

The case does not come within the first, third, nor fourth paragraphs
of rule 48.  You were authorized, therefore to dlsturb the decision of
the local officers only under the second paragraph of said rule. ‘

To show that the decision of the local officers ¢ is contrary to existing
laws and regulations,” you quote section 2265 of the Revised Statutes,
which provides that claimants under the pre-emption law, are required

_to make known their claim to the register of the proper office, within

" three months from the time of settlement; otherwise their claim will .
‘be forfeited, and the tract awarded to the next settler, in the order of
time, on the same tract of land, who has given such notlce and other-
wise complied with the con(:htlons of the law.

In this connectlon you say:

Miss Swam allowed more than six months to elcnpse a,ﬁ;er the time of her alleged
settlement; before offering her claim for record at the local land office; and there-
fore, as Hazard was the next settler, in the order of time, upon the same tract of
land, and gave the required notice, the tract should under the section above quoted,
be awarded to him.

I think you erred in applying section 2260 of the statutes to the case.
On the 14th of November, 18385, when the local officers found that Miss
Swain made settlement upon the land, it was within the reservation for
the Atlantic and Pagific railroad company, betwaen San Buenaventura
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and San Francisco, and was not restored to the public domain until the .
23rd of March, 1886 (4 L. D.,458). By the restoration notice directed by
that decision to be pubhshed these lands wére restored to settlement

© . and entry on the 24th of May, 1886,

Miss Swain could not, therefore, have filed for the land within three
months after her settlement, and can lose no rights by neglecting to
do what she could not have done. Neither can Hazard gain any rights
by such omission on her part. If her settlement upon the land was
prior to that of Hazard, which was one of the facts found by the local
officers, she had three months from the 24th of May, 1886, within which
to file for the same, and preserve her rights as against him. She-filed
within two days of her earliest possible time.

As to the priority of the rights of the respective parties to the land,
the local officers found the facts in favor of Miss Swain, and my con-
‘clusion upon the law applicable to the case is also in her favor. This
disposes of the question before me, leaving the final proof of Miss Swain
to be passed upon by you. The decision appealed from is set aside,
and the case is returned for your determination as to the sufﬁclency :
of such final proof.

SCHOOL INDEMNITY—SETTLEMENT CLAIM.
HeEnry. C. KING.

The selection of school indemnify is & waiver of all claim to theland in place, and
to protect a settlement claim on such land the State may take indemnity there-
for if it so elects. .

First Assistant Secretary Chandler to the Commissioner of the General
‘ Land Office, March 8, 1892,

With your letter of March 28, 1891, you transmit the appeal of Henry
C. King from the decision of your office, dated June 5,1878, holding for
cancellation his homestead entry, made August 6, 1875, upon the W.
of the NW. 4, Sec. 16, and the E, § of the NE. %, Seec. 17, T. 24 8,, R.
68 W., Pueblo, Colorado, as to that part of said entry lying in section
sixteen. '

The facts connected with this entry are stated in the decision ap-
pealed from, and in your decision of November 13, 1890, you more
elaborately set f01th the history and conespondence connected there-
with.

It appears that the State selected the S. 4 of the SW. 4, Sec. 12, T,
21 8., R. 56 W., in list No. 2, filed December 97 1884, as mdemnlty f01
that part of saad tract lying in section sixteen.

The State again selected indemmity therefor by amended list No. 2,

- filed February 24, 1890, which, on November 10, 1890, you returned to
the local office for correction. ,
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Llst No 2 was apploved November 24, 1890, and the land seleeted as
“indemnity for the land in question was ehmmated therefrom.

In the proviso to thé act of February 28, 1891 (26 Stat., 796), amenda-
tory of section 2275 of the Revised btatutes, it i is said:

" Where any State is entitled to said sections sixteen and thirty-six, or where said
:sections are reserved to any territory, notwithstanding the same may he mineral land
or embraced within a military, Indian, or other reservation, the selection of such

Jands in lieu thereof by said state or territory shall be a waiver of its right to said
:sections. :

The recitals in your office letter of November, 1890, show the -action
-of your office of June 5, 1878, to have been in accordance with the then
-existing regulations, but, in view of the act of February 28, 1891 (supra),
-and the fact that the State selected indemnity for the tract in section
sixteen, I see no reason why the selection so made may not now be ap-
proved (provided there are mno conflicting inter ests), and claimant
:awarded the land in place, upon which his improvements are situated
and where he has lived since 1875." ,

Since the selection made by the State was ehmmated from approved
list No. 2, by reason of your action in holding the entry for cancellation,
to the extent of the tract in section sixteen, the proper authorities of
_ the State should now be advised of their right to indemnity.. They ‘
should also berequested to elect whether they will adhere to their elaim
for indemnity, or claim the land in place. If the State refuses to take
mndemmty, the judgment of caﬂlcellatlon will stand. - '

MILITARY RESERVATION—-ACT OF JULY 5, 1884.
JAMES' A. HARDIN.

"The ach of July 5, 1884, does not authorize the President to restore an abandoned
mﬂltmy reservation to the public domain for settlement and entry under the
generalland laws. - ‘ .

The provisions of said act do not protect a desert land entry made while the land
was reserved for military purposes.
Departmenta,l decision of March 14, 1890, 10 L. D., 318, recalled and revoked.

Acting Secretary Chandler to the (Jomnmsswnew of the General Land Oﬁ'ice,
Mareh 9, 1892.

T am in receipt of your letter of 'Februzbry 18, 1892, and the papers

- transmitted therewith, relative to the desert land entry (No. 122), made

August 27, 1877, by James A. Hardin, at Carson City land district,
. Nevada. -

It appears that a hay reservation was estabhshed at Camp MGDer
mitt, on unsurveyed land, in said land district, by executive order of
September 3, 1867, which was extended by 01dels of October 4, 1870,
and N ovember 22, 1878
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On December 14, 1888, by your letter of that date to the local offi-
cers, you held said entry for cancellation because the same was made

. subsequent to the establishment of said reservation.
An appeal was taken to this Department, and your decision was
modified by departmental decision of March 14, 1890 (James A. Hardin,

10 L. D., 313). - :
In that decision it is'stated,—¢ that thishay reservation was restored

to the public domain December 1, 1886, by executive order under an
act of Congress approved July 5,1884 (23 Stat., 103).” Said decision
was mainly based upon this statement, which was taken from your let-
ter of December 14, 1888, and was accepted as literally true, for it is
stated in said decision (page 315) that the entry was clearly illegal in
its inception because within thelimits of a governmentreservation, and
could not be allowed so long as said reservation continued, but as it
had been abandoned, the rights and equities of the entlymfun could be
protected.
The first section of the act of July 5, 1884, provides,

That whenever, in the opinion of the President of the United States, the lands, o1
any portion of them, included within the limits of any military reservation heretofore
or hereafter declared, have become or shall hecome useless for militm‘y purposes, he-
shall cause the same or so much thereof as he may designate, to be placed under the
control of the Seeretary of the Interior for disposition as hereinafter provided, and
shall cause to be filed with the Secretary of the Interior a notice thereof.

The second section of said act authorized the survey and disposal of
said lands ¢ at public sale,” in the manner and under the conditions
therein provided.- Under the authority of said act the President
ordered said reservation to be placed under the controlof the Secretary
of the Interior for such disposal. (Land Office Report 1887, page 229.)

It will be seen that said act does not authorize the President to re-
store said reservation to the public domain for settlement and entry
under the land laws, and it never has been so. restored.

As it does Dot appear that the applicant is a settler upon said land

_“for the purpose of securing a home,” his rights are not preserved by
the proviso to the second section of said act.

- Inasmuch as said entry was allowed without authority of law, and
upon land not subject to entry, and as Hardin’s case does not come
within the exceptional classes protected by said act, his entry must be-
canceled.

On March 14, 1890, When the former department&l decision in this
case was 1endel ed (10 L. D., 313), there was also rendered a similar
departmental decision in the case of Ebenezer Pell (unreported), in
which like principles were involved. This latter decision was revoked
and annulled by this Department by a later decision in the case of said
Tbenezer Pell, rendered September 29, 1891 (unreported).

Inasmuch as Pell made desert land entry upon the same reservation
on December 3, 1877, and the facts and principles involved in his case
and the present one, are substantially of the same character, the later
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decision in hlS case had the effect of ovelrulmg the former decision in

this case. '
The departmental decision in this case of March 14 1890, being based

upon an error, is revoked and annulled, and your Judgment of Decem-

* ber 14, 1888, is, affirmed.

OKLAHOMA. LAN]jS—INDIAN ALLOTMENT.
N1ELs ESPERSON.

Lands within the ceded territory in Oklahoma are not within the provisions of the
allotment act of 1887, but an allotment of such land made for the protection of
the Indians’ 1m1)10vements serves to except the land covered thereby from settle~
ment and entry.

Fivst Asszstcmt Secretary Chandler to the Commissioner of the G’eneml
Lcmd Office, March 10, 1892.

T have conmdewd the appea,l of Niels Esperson from the decision of”

" your office dated November 14, 1890, affirming the action of the. local
officers at Kingfisher, Oklahoma Territory, rejecting his homestead ap-

~ plication for the SE £ of section 4, T.12 N., R. 7 W., L. M., so far as the-

same covers the NE 1 of the SE } of said seetion, because the same

conflicts with an Indian allotment in favor of Johanna Hauser, minor

_ child of Herman Hauser, under theact of Congress approved February
8, 1887 (24 Stat., 388).

- -The appeal from the local office alleges that at the date of the settle-
ment of said a,ppellant said Indian allotment was unsurveyed and had
no marks of settlement, or occupation thereon; that said land was al--
lotted to said Indian Wlthout authority of law, and that said allotment
was frandulent and void because the Indian allotment affidavit made-

. by Herman Hauser falsely stated that he had made settlement upon
said NE % of the said SE %, when as a matter of fact after 12 o’clock
- noon of Apul 22, 1889, the tract was solely oceupied by the said appel--

~ lant.

It appears that said NE I of the SE % of said section was albotted to-
Johanna Hauser, a minor, under section 4 of said act of February 8,
- 1887, in compliance with express directions of the Seeretary dated April
10 and 15, 1889 (Ind. Div. Record, Vol 59, pp. 343-376), to the Indian
agent at the Cheyenne and Arapahoe agency, and you state that said
allotment was made on or before April 22, 1889, prior to which time no-
- valid claims of settlers could attach to the land; that you concur with.
the view of the Indian Office -that the Department undoubtedly con-

_ templated the assignment to each of the Indians referred to in said di-. -
- rectionsof theSecretary, assettled in Oklahomaseveral years priorto the
opening of the same to settlement, the full quantity of land allowed to In-
dians under said allotment act; that it is immaterial whether the tract.
claimed by said minor was actually improved or cultivated or not, as.
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she was entitled to the amount allotted, and that said tract was se-

lected and officially designated for her in due time, and you held that-
apon the known facts the apphczmon for a hearing upon contest must

be denied.

In his appeal from your decision, Mr. Esperson alleges substantially
the same errors as in his appeal from the decision of the local officers.
Itis manifest that the land in question was allotted to said minor
under the express direction of the Department, as above set forth,
prior to the opening of the land to settlement and entry on April 22
1889. It is no answer to say, even if it be true, that there were no im-
_ “provements or residence upon this particular tract, for, under the law,

“the infant minor child is not required to live upon the land allotted.
It is conceded that as a general rule, lands within the ceded territory -
in Oklahoma cainnot be allotted under section 4 of the general allotment
- act (See 13 L. D., 310), but under the peculiar circumstances, as ascer-
tained by the Office of Indian Affairs,showing that said Hauser entered
upon atract justacrosstheline eastfrom the Cheyenneand Arapahoe In-
-dian Reservation, and improved the same, the Department allowed said
allotment to be made, which served to except the land from settlement
and entry by any other person.

There does not appear to be any error in your declswn, and the same
“is accordingly affirmed.

REPAYMENT-STATUTORY RESTRICTIONS.
EpwARD A. TOVREA.

_ Where the Teceiver fails to account for the purchase-money paid for land, and the
entryman pays therefor a second time, there is no statutory authority for the
repayment of the money thus wrongfully appropriated. -

_FM st Asszstcmt Seeretary Chandler to the Commissioner of the General
Land Office, March 11, 1892.

On January 21, 1891, resident counsel for Edward A. Tovrea filed
“in your office, an affidavit made by said Tovrea setting out that on No-
vember 14, 1889, he made final proof under the desert land act for the
"NW. % and N’W % of SW. 4, Sec. 27, T.1 8., R. 5 W., Tucson, Arizona;
that he “forwar ded said proofs, togethel Wlth two hundled dollars” to
.one Smith, the then receiver of public moneys at Tueson; that he re-
ceived no 1ecelpt for said payment; that Smith monofully appropri-
- ated the same to his own use and that he subsequently to wit, February.
17, 1891, paid a like amount ($200) as purchase money for said land.
Along with said affidavit was filed Tovrea’s application for the re-
“payment of the two hundred dollars so misappropriated by the said
receiver.
By letter dated January 24, 1891, you demed thls rLpphc‘\utlon
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Counsel moved a review of this action, which motion being denied by
your letter of March 5, 1891, an appeal was taken here. *

It may be true thémt the government should be holden to Mr. Tovrea-
for the two hundred dollars which- he had paid to Mr. Smith on the-
ground that he received the money in his official capacity of receiver
of public moneys, as the agent of the government, and it has sued him.
upon his bond to recover the same., Had Mr. Tovrea refused to pay
the second two hundred dollars, he might have. been entitled to a
patent for his land under the rule laid down in the case of Andrew J. .
Preston, 14 L. D., 200, yet repayment can not be made him in this pro-
ceeding upon the statement of facts here presented. ‘
~ The Secretary of the Interior is only authorized to repay money when

it appears :—

1st, That a tract of land has been erroneously sold by the Umted.
States and the sale can not be confirmed. (Section 2362.)

2d, Where entries are canceled for conflict.

3d Or from any cause the entry has been erroneously allowed and
. can not be confirmed. (Sec‘mon 2, of the act of June 16, 1880, 21 Stats.,

281.) ‘

The-applicant in ﬂllb case does not bring himself within either of the
_conditions here laid down, for his entry could be, and has been con-
- firmed, hence this department has no jurisdiction to entertain the ap -

plication and it must therefore be denied. »

RAILROAD GRA\TT—PRE-]]\IPTION FILING—-ACT OF MARCH 3, 1887.
UnioN Pacrrre Ry. Co. ET AL ». MOKINLEY.

An unexpired pre—emptmn filing exmtmg at date of definite location excepts the
land covered thereby from the operation of the grant.

- The second proviso to section 5, aet of March 3, 1887, applies only to lands which at-
the date of the act, had heen settled upon subsequent to December 2, 1882, by
parties elaiming in good faith a right to enter the same under the settlementlaws..
- A bona fide purchasger from 4 railroad eompany, or one taking under such pulchase
who has sold and transferred the land, may perfect title uudel section 5 of said
act, where the claim of the company fmls

- Acting Sem"etam Chandler to the 00m7msswne¢ of the General Land:
: Office, March 11, 1892.

"~ The SE. % of Sec. 9, T. 7 N., R. 69 W., Denver, Colorado, is within-

the twenty mile or granted limits of the Union Pacific Railway Com--

pany. This company filed its map of definite location August 20,1869..
This tract was excepted from the grant by the pre- emptlon ﬁhng of
John M. Beck, made December 19, 1866.

" For some reason not apparent of recmd this land was always con-

sidered as belonging to the railroad company. In this belief William:

McKinley, on September 9, 1886, purchased the land in controversy,,
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with another quarter-section from one Thomas Connelly, for the sum of
$4,800, paying $1800 in cash and giving deed of trust to secure the
balance due. Connelly had derived his title from the said company.
MecKinley cultivated the tract described for about a year, and then sold
the west half of it to Jerry E. Lamb and the east half to Edward
MecCabe. Jerry Lamb subsequently sold his half to Henry C. Lamb;
the latter and Edward MeCabe are now in possesswn of the same un- -
der their titles so derived.

MeKinley executed warranty deeds, receiving no cash payment, but
deeds of trust from his grantees, providing for payment within- twelve
years from date.of conveyance.

March 9, 1889, Henry Lamb applied to make ple emptlon filing for
the west half of sald tract.

August 29, 1889, MeCabe made similar application for the east half.”
.. Both applications were rejected, and both parties appealed.

_ These applications were rejected because the land was in an odd seec-
tion, within the Hmits of the grant to the railroad, and because one
‘Woodworth had before applied to make homestead entry for the same
land, which was rejected, and from the rejection of which he had ap-
pealed, and his appeal was still pending.

- June 7, 1889, McKinley applied to purchase said tract under the 5th
section of the zu,t of March 3, 1887 (24 Stat., 556), which provides as -

follows:

That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become such citizens, as a part of its
grant, lands not conveyed to or for the nse of such company, said lands being the
numbered sections preseribed in the grant, and being coterminous with the constructed.
parts of said road, and where the lands so sold are for any reason excepted from the
operation of the grant to said company, it shall be lawful for the bona fide purchaser

- thereof from said company to make payment to the United States for said lands at the
ordinary government price for like lands, and thereupon patents shall issue therefor
to the said bona fide purchaser, his heirs or assigns: Provided, That all lands shall be
‘excepted from the provisions of this section which at the date of such sales were in
the bona fide occupation of adverse claimants under the pre-emption or homestead
laws of the United States, and whose claims and occupation have not since been vol-
untarily abandoned, as to which excepted lands the said pre-emption and homestead
claimants shall be permitted to perfect their proofs and entries and receive patents
therefor: Provided further, That this section shall not apply to lands settled upon sub-~
sequent to the first day of December, eighteen hundred and eighty-two, by persons
claiming to enter the same under the settlement laws of the United States, as to
which lands the parties claiming the same as aforesaid shall be entitled o prove up’
and enter as in other like cases.

Notice was given to all parties in interest that he would submit his
proof in support of said application on July 25, 1889, At this hearing
Lamb and MeCabe appeared and protested Woodworth and the rail-
way company made default.

_ The local officers transmitted the evidence and record without Tecom-
mendation, stating ¢ that inasmuch as we are without information as to
whether or not the claim of the railway company to this tract has been
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' ehmmated we will submit the case to the Depaltnlent that this ques
tion may be determined.” :

- McCabe and Lamb appealed, and you, by your decision of June7,
1890 rejected the application of McKinley to purchase. You also re-
Jected the application of Woodworth to- make homestead entry, and’
held that the land was excepted from the grant to the company by the
filing of Beck, and allowed McCabe and Lamb’s applications to make

. pre-emption filing for the land. Subsequently, on December 27, 1890,
by your decision of that date, you modified the decision of June 7, by
rejecting the applications of said McCabe and Lamb to make pre-emp-
tion filing for the tract in controversy, but held that they, being the
present owners -and occupants of the land, are primarily entitled to
purchase under the act before cited; but, inasmuch as they had re-
fused to avail themselves of this right, the application of McKinley
should be allowed. Trom this decision MeCabe, Lamb, and the rail-
road company have appealed, the latter only from so muck of your de-
‘cision as. holcls the land to have been excepted from the grant to the

_ company.

In regard to the appeal of the railroad company, it is only necessary
_to say that this Department has repeatedly held that an unexpired
pre-emption filing, existing at date of the definite location of the line
of the road, excepts the land covered thereby from the operation of the
grant. - o

The filing of Beck, made December 19, 1866, alleging settlement
December 10, of the same, year, was upon unoffered land, and had not

“expired. August 20, 1869, when the company filed its map of definite

- location oppOSlte the laJnd in controversy. The claim of the company
must, therefore, be rejected.

No extended discussion is necessary to show that the applications of.
‘McCabe and Lamb to claim this land under the pre-emption laws were
properly denied.

They were made subsequent to the act of Mawh 3, 1887, and, in the

- case of the Chicago, St. Paul, Minneapolis and Omaha R'ulwzuy Com-

pany (11 L. D., 607), it was correotly held that the second proviso to
said act applies only to “ the case of lands which, at the date of the pas-

sage of the act, had been settled upon subsequent to December 1, 1882,

by parties clam;ung in good faith a right to enter the same undel the
settlement laws.”

There are no such parties in therecord before me. McCabe and Lamb
never claimed under any of the sefitlement laws prior to the passage of
the said act. On the contrary, until the filing of their applications,
- which was subsequent to the date of the act, they were claiming thr ough
conveyances from the railway company.

The only remaining question to be detelmmed i, the 11ght of Me- v\

Kinley to the remedy provided by said act.
Section 5 of this act was intended to protect bona fide purchasers
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. from the railroad company—that is, parties claiming title through the:
grant to the company. It was a provision through which the title so
obtained could be perfected. The right to purchase from the govern- .
ment depended upon a purchase in good faith from the company, and
only those who had so purchased could avail themselves of this remedy.
Ungquestionably, McCabe and Lamb could have purchased under this.

- gection, if they had so desired, but they are not here asking that privi--
lege. (11 L. D., 229).

On the contl(my, the undisputed evidence at the hearing shows that
McKinley, some days prior to his application (on the 14th or 15th of
May, 1889,) went to them and endeavored to persuade them to apply
under this act, he offering to pay all the expenses and the government:
price of the laud They declined to do this, but chose rather to attempt:
to procure title from the government under the pre-emption law. Their
purpose is obvious, for, if they should succeed, they could defeat the-
foreclosure of the deed of trust to McKinley by showing that the note,.

-it was given to secure, was without consideration, McKinley’s title to-
the land having failed.

This Department is now asked to lend its sanction and aid to the ac-
complishment of this purpose.

I think the statute clearly contemplates that any bona fide purchaser:
may be entitled to the remedy provided, for in terms, it says, thatupon
a proper showing and payment of the government price for the land, -
“patents shall issue therefor to the bona fide pmehaser, his heirs or
assigns.”’

This construction is substantially held in the case of Samuel L. Camp-
bell (8 L. D., 27), where it is said that in such an application it must be
shown, inter alic: “That it was sold by the company to the applicant,
or one under whom he claims, as a part of the grant.” .

Connelly, from whom McKinley purchased, would have been entitled
to this remedy, and title so perfected in him would inure to the benefit
of his grantees and those claiming under him. So the granting of the
application of MeKinley will perfect the title in McCabe and Lamb, and
place them just where they would have been had the title been in the
railroad company.. This is all that the statute was designed to do, and
Lamb and McCabe can have no grounds of complaint, for, by his act
and at his own expense, McKinley will have secured to his grantees
just what they bargained for—namely: a perfect title to the land they
purchased, and so fulfill the covenants in his deeds...

The application of McKinley will be allowed and your dec1s10n is
‘nccordlngly affirmed.



v

DECISIONS' RELATING TO THE PUBLIC LANDS . 241

HOMESTEAD ENTRY-RESIDENCE-MARRIED WOM AN
OrPHIA J. SIMONS.

A married woman ean not legally maintain separate residence from her husband, and
gecure t1t1e under the homestead law by virtue of sueh residence,

- First Assistant Secretary Chandler to the Commissioner of the General
Land Oﬁice, Mareh 12, 1892.

I have considered the appeal of st Orphia J. Simons (nee. Plouton)
from your decision of February 10, 1891 holding for cancellation her
‘homestead entry for lots 1,2 and 3 Sec. 12, T. 141 N., R. 81 W, Bis-
marek, North Dakota, land district.

She made said entry April 26, 1883, and pursuant to notice on Apul

© 26, 1890, offered her final proof in suppmt thereof. It appears from her
aﬁdavﬂ: that she was married to Francis R. Simons on June 17,1883, "He
had made a homestead entry in December, 1882 on land in Sec 18, T.
141 N., R. 80 W. Their lands were about a half mile distant from each
other. Simons maintained hisresidence on his tract, and in July, 1889,
made final proof and received final certificate. ~When Mis. Simons ’
-offered her proof it was rejected by the local officers because she could
not, in law, maintain a separate residence from her husband, they not.
being separated, and she not having been deserted by her husband.
She appealed from  this ruling, and your office, on February 10, 1891,
affirmed the same. She again appealed, and evidently prepared the
appeal herself. It consists mostly of new statements supplemental to
her final proof, is sworn to, and she has procured an attorney to appear
for her, who also signs the appeal.

She states in her final proof, and repeats substantially in her appeal
that ¢ According to a marriage agreement entered into on the 17th of
June, 1883, the day of our marriage, between Francis R. Simons and
myself, we were each to maintain a separate residence on oul respective

~homesteads daring our natural lives,” etc. Hach was to control their
own land, ete. In hef appeal she says they were told by the receiver
at-Bismarck that they could receive patents if “we each presented
proof of continued residence and cultivation for five years.” She also
claims patent to the land as the “head of afamily consisting of my aged
parents and myself,” and declares she has had no lawful residence on
her husband’s homestead. She alsoinsists that she have patent for lots
2 and 3 as an additional homestead to her husband’s land. She says .
the river has washed away a portion of their lands, and if lots 2 and 3
were added to her husband’s land it would not exceed one hundred and
sixty acres. She claims many things in her paper unuecessary to

. refer to.
After their marriage she lived at her- husbmd’s house until Septem-
ber 20, 1883, when she says she ¢ ab;mdoned her husband’s residence,”

"14561—vor 14—16
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and moved onto her own land. ~ Thus she lived with her husband from
June 17 to September 20, 1883, in disregard of her contract. She had -
never settled on her homesﬁead while unmarried. ‘

It has been held for many years that a ¢ deserted wife” could make
homestead entry. But it was said in Porter v». Maxfield (5 L. D., 42)
that the fact of marriage being established, and the wife ¢ having set

-up the plea of desertion, it rests upon her to show such fact affirma-
tively,” Thisrule bas been followed. (See 9 L. D., 186; 10 L. D., 527,
and cases there cited.) But a husband and wife cannot enter into an-
agreement to evade the law, and thereby acquire rights. So far as Liv-
ing separate and apart during their natural lives is concerned, it may
be said such a confract would be agzunst pubhc policy, and if 1t were

_ plead In bar of an action for .necessaries furnished the wife, no court

would regard it. So far as asking patent for the land as an additional
- entry to the entry of her husband, it is sufficient to say one person can-
not make an additional homestead entirely based upon the homestead -
of another.

Your decision is affirmed.

TIMBER CULTURE ENTRY-—SEGREGATION-—-PRIVATE ENTRY.
HeExrY MILNE.

The segregation of land effected by a timber culture entry is not defeated by the
failure of the local officers fio note such entry of record; and & private entry
of land thus reserved cannot be properly allowed

First Ass%stcmt Secretary Ohcmdleo to the Commissioner of the General
Land Office, March 12, 1892.

On December 18, 1885, Henry Milne made private cash entry for the
E. § of the NW. %, the B. & of the SW. 4, and the B. 4, of See. 14,-T.10
S., R. 24 E., Boswell land district, New Mexico.

The tract was [apparently] subject to private entry, having been in-
cluded in a list of lands offered at public sale, in accordance with prior
executive proclamation, on August 20, 1870,

Two months prior to Milne’s entry, one James R. Cunningham had
made timber-culture ently for the SE. 1 of the SW. 4, S £ of the SE. £
and the NE. % of the SE. 1, of said Seec. 14—111@1ud1ng one hundred and
sixty of the four handred and eighty acres above referred to asbeing
afterwards entered by said Milne.
 On June 24, 1890, you held Milné’s entry for cancellation as to the
portion of his entry. in conflict with that of Cunningham. ’

He appeals from your action on the ground that his enfry was made
in good faith, and with the consent and approval of the land officers at
Las Cruces; that the records of the local office did not show that Cun-



DECISIONS RELATING TO THE PUBLIC LANDS. 243

-~ ningham nor any one else had ‘entered the tract; that the neglect of the

local officers to note upon their proper records the .adverse claim of
‘Cunningham ought not to be allowed to work to his prejudice; that he -
has made valuable improvements upon the land, so that much hardship
and loss will result from the cancellation of the entry; and further-
more— . o ‘ o .

- That the entry of James R. Cunningham, with which his said entry is alleged. to
be in conflict, was not and is'not a bona fide entry, the said Cunningham never hav-
-ing made or in any way attempted to make any improvements on the said tract, or

in any way complied or attempted to comply with the law in regard to timber-cul-
ture entries.

Corroborating affidavits of two witnesses are ﬁled stating “that said

_tract has never been, in whole or in part, broken, plowed, or planted,
by d ames R. lemngham, or any other person . . . . to the pres-
‘ent time.”

Winfi eld 8. Cobean, register, and Frank Lesnet, receiver, at the date
of the appea,l——suceessms to the register and receiver at the date of °
Cunningham’s entry, and having in charge the books of the office—cer-

tify that the official plat on file in the ofﬁce shows the cash entrles of
Mﬂne for certain tracts—

But f:_mls to show at this time any record of any kind, other than the entries above
-noted; nor are there any erasures or other evidences on said plat that would lead
. to the belief that any other entry had. ever been made on said tracts.

That Cunningham made the timber-culture-entry, upon the date here-
inbefore set forth, is unquestionable, for the original entry papers are
" on file in the record now before the Depal tment, and the tract-books of
your office show the same; and on December 20, 1890, you directed the
local officers to post said entry—so that it is now a matter of record
upon their books.

The first question calling for consideration is, whether Cunmngham’
entry, although not noted upon the books of the local office on Decem-
~ber 18, 1885, had segregated the tract from the public domain, so that’

‘ Mﬂne’s later entry of the same must be regarded as having: been im-

properly allowed., '

" I fail to find any 1ep01ted case that is in all 1espects parallel to.the

one now under consideration; but there are many which illustrate the

principle which should govern therein, and indicate with sufficient
~clearness the only doctrine that can consistently be maintained.

John C. Irwin (6 L. D., 585,) made timber-culture entry of a certain
tract in California, which you held invalid because of being within a
section that had, by executive order of January 23, 1866, been reserved
and set apart for military purposes. -He appealed, on the grounds that
no plat or record of the local land office showed the land to be inside of
said military reservation; that the register reported that the records of
his office showed no such reservation; that -the land had never been

* used as a part of said'reservation; that no objection was made by the
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" local officers to said entry; and that large sums of money had been
expended in cultivating: and improving said land. The Department
held that the tract,

Having been reserved for public use by'competent authority, the fact that suck
reservation was not shown by the records of the local land office, and in consequence
thereof was entered and a large expense incurred thereon by the entryman, can not
male such entry legal, nor empower the land department to dispose of such reserved
land. .

In the case of Linville . Clearwaters (10 L. D., 59), the Department
held (to quote from the syllabus): ' ‘

A homestead entry made on land covered by the prior timber culture entry of an-
other not of record, and under which no right of possession was asserted or acts in
compliance with law performed, is good as against every one, except the timber-cul-
ture entryman, and the right of a third party to contest said timber-culture entry is

- exeluded thereby. ‘ .

In the case at bar, when the timber-culture entryman, Cunningham,
made the requisite preliminary affidavits (showing his own qualifica-
tions, the non-mineral character of the tract, &c.), paid the fees and
commissions, and received the receiver’s receipt, the tract was “re-
served by competent anthority 7—that is, by virtue of the timber-culture
law-—even though no record of the local office showed it to be so re-

"served. Milne’s private cash entry was “made on land covered by the
prior timber-culture of another, not of record, and under which no right
of possession was asserted or acts in compliance with law performed,”
and in accordance with the above ruling.his entry would be ¢ good as
against any one except the timber-culture entryman.”

In my opinion the entry of Cunningham, although not noted on the
tract-books of the local office, segregated the tract from the public do-
main, and hence, Milne’s entry was improperly allowed. It was com-
pleted so far.as Cunningham was concerned, when he made the proper
affidavit and paid the fees. When the entryman has done all that the .
law requires of him, no neglect on the part of the register and receiver
to properly note the entry on the tract books should be held to work a -
forfeiture of his rights. '

I see no reason, however, why Mr. Milne might not institute contest
against the timber-culture entry; and if the charge of abandonment
should be sustained at the hearing, and Milne’s good faith shown, his
entry might then be confirmed under Rule 19 for the government of
the board of equitable adjudication, which provides for the confirma-
tion of ¢ all entries made upon land appropriated by entry or selection,
but which entry or selection was subsequently canceled for illegality.””
(See Frank V. Holston, 7 L. D., 218; Edward Riley, 9 L. D., 232.)

Your decision is modified as above indicated. o
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PRACTICE-SECOND CONTEST—SPECIAL AGENT.
FERGUSON ». DALY ET AT.

A contest should not be allowed on grounds that have been the subject of mvestlga-
tion by the government and the basis of a hearing had therein, and where the
parties thereto are in effect the samé as in the former proceedings.

First Assistant Secretm" Y Ohcmdler to the Commissioner of the General
Land Office, March 15, 1892.

'011 the 26th of September, 1884, Isaac S. Daly made cash entry for
1ot 5, and the NE. } of the NE. % of Sec 24, T, 50 N., R. 4 W., (Lewiston
Series) which land is now 111 the Coeur d’Alene Jand dlstmct Idahe,
having settled upon the tract on the 12th of December, 1883.

. . Upon the report of Special Agent Ferguson of your office, you held -
said entry for cancellation on the 27th of April, 1888. Upon Daly’s

application a hearing was afterwards ordered, at which time John Pow-

ers appeared. and claimed an interest in the land on account of a mort-

- gage given him by Daly, for money loaned with which he made final

payment, and he was therefore permitted to intervene.

That hearing resulted in a joint decision by the register and receiver,
in which they found the charges of the government sustained, and reec-
ommended that the entry of Daly be cancelled. Upon appeal you re-
versed that decision on the 2d of October, 1890, and allowed his entry
to stand.

Subsequent to the rendering of this decision, Ferguson, whose official
connection with the government had terminated, applied to contest said
entry and to malke homestead entry for the land. On the 22d of Octo-
ber, 1890, you ordered a hearing upon the charges of Ferguson; but on
the 14th of November of that year, upon the ex parte appllcatlon of
Daly’s counsel, you rescinded your order of* October 22.

Ferguson took an appeal from your decision or action of November -
14, which you declined to transmit to the Department. He then applied
to have the record of the case certified under Rules 83 and 84, which:
was directed by departrental decision dated March 13, 1891 (12 L. D,
230), and the case is now before me in obedience to the writ.

Of course, Ferguson could have received no relief or benefit by having
~ your decision of October 2, 1890—in which you reversed that of the
register and receiver—reviewed or considered by the Department. He
‘was not a party in interest to the proceeding which terminated with
that decision, and a reversal thereof could only have resulted in a can-
cellation of the-entry of Daly, with no preference rights to’ Ferguson.
. This fact seems to-have been overlooked when the departmental de-
cision of March 13,1891, was rendered, as in that decision a doubt was
expressed as to the corlectness of your said decision, and the record of
_the case was therefore directed to be certified to the Department for
" consideration. . :
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Knowing that Ferguson was not a party to that suit, and that he
could not apply for a certiorari therein, yon, in response tothe direction
contained in the said departmental decision, certified the record in the
case of Ferguson ». Daly, in which he sought to contest the entry upon
the same charges, in substance, which you held had been investigated
and not sustained in the contést by the government against Daly.

Having by your decision of November 14, 1890, denied Ferguson &
hearing upon his charges, you refused to transmit his appeal from such
decision, and it is this action on your part which Ferguson asked to
- haveconsidered by the Department, in hispetition for-certiorari. The

question before me is not, therefore, whether your decision of October
2, 1890 was Tight or wrong, but whether; under the circumstances of
the case, you were justified in refusing Ferguson a hearing upon his
“charges, and in declining to transmit to the Department his appeal
from your decision upon that question.

Your decision of October 2, 1890, allowing Daly’s entry to stand,
became final in consequence of there being no appeal therefrom, and
no application for certiorari in that case. In your decision of November
29, 1890, in which you declined to transmit Ferguson’s appeal to the
Department, you said:

I am of the opinion that no right has been denied to Ferguson, for while it is true
his allegations constituted a cause of action, nevertheless he is not now in a position
to make these allega,tions, because of the fact that he has already, as an agent for
the govérnment attempted to prove their truth and has failed, and I know of ne
rule of law or equity which would give him the right to have a hearing now, and -
further harass this defendant.

It can not be denied but that the charges of Ferguson, as a con-
testant, constituted a cause of action. It is also true that his charges
as an agent for- the government constituted a cause of action, and that
the charges in both instances were substantially the same, His charges
as special agent were somewhat more sweeping than his charges as’
a contestant. In the former, he alleged that Daly conveyed the land
to John Powers by warranty deed dated four months before final proof.

As to this charge, it was shown that while the instrument by which
the loan made by Powers to Daly was secured, was in form an absolute
deed, it was in effect only a mortgage, and the Department has fre-
quently held that such instruments could be made without violation of
law, prior to final entry and certificate. Haling ». Bddy (9 L. D., 337.) -
Owing to the fact that this loan and incumbrance was made prior to
final entry, as well as prior to the first of March, 1888, the case is not
within the confirmatory provisions of the seventh section of the act of
March 3, 1891, (26 Stat., 1095).

The charges made by Ferguson, as special agent, were disposed of -
by your decision of October 2, 1890, and his charges as contestant were
presented to you within a very short time thereafter. The issuesinvolv-
ed in the second charges were those which Daly had been called upon to
defend in the contest where the government was the prosecutor. The
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: phra.seology of the charges Wwas shghtly different, but the issnes were
‘the same, and in Reeves ». BEmblen (8 L. D., 444), it was held that a sec-
ond ‘contest. should not be allowed on issues involved in the first, In
the case of Samuel J. Bogart (9 L. D.,217), it was said:

An entryman should not be called.upon to defend a second time fwams’ﬁ the same:
charges, unless there is reason to ‘believe that there was colluslon bet“ een the parties
- at the hearing already had. :

At the hearing already had in thé case at bar, there is eeltamly no -
evidence of collusion between theparties. Ineffect the parties were the
same as they would have been at the second hearing, had one been al-.
lowed. The parties being the same in fact, and the charges the same
in effect, I think, under the decisions of the Department, you were jus-
tified in refusing to compel Daly to establish his rights to the land a
second time, and I find no oceasion for interfering with the exercise of
your discretionary power in the case. . Your action in rescinding your
order for a hearing in the ease, and in declining to. transmit to the De-
. partment an appeal from such action on youl part, is-therefore ap-
proved , :

SWAMP LAND—SURVEYOR GENERAL’S RETURN.

ORLANDO ALEXANDER.

The burden of proof is upon the State where 1t sets up a claim under the’ swamp‘ .
grant to land that is returned as not swamp and overflowed.

The character of land at the date of the swamp grant determines whether it inures’
to the State thereunder; and proof that land is at present swamp and overflowed
is not sufficient to overcome the adverse return of the surveyor general.

. Secretary Noble to the Commissioner of the General Land Oﬁice, Ma'rck
: 15, 1892.

On June 21, 1887, Orlando Alexander filed an app]ication to purchase
of the State of California the S § of the fractional NE %, the S § of the
NW %, and the fractional NE { of the N'W I of section 1, T. 15 E., M.
D. M, on the ground that said tract is swamp and overflowed land,
though -not so returned. Said application was forwarded the same
- day by the State surveyor general to the surveyor general of the
United States for California, requesting an investigation to.determine
the character of said land, and that the same mightbe withdrawn from
. disposal at the Visalia land office, California. A hearing was ordered
- before him November 25, 1889, to determine the character of the land
at the date of the passage of the act of September 28,1850 (9 Stat., 519),
granting swamp and overflowed lands to.certain States, as therein
provided, and due notice thereof was given to all claimants under the
" Dnited States, and to said applicant. Said hearing ‘was held under
the authority of the fifth clause of section 4 of the act of July 23, 1866
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(14 Stat., 218), re-enacted in section 2488, Revised Statutes of the
United States, which provides that,—

If the authorities of said State shall claim as swamp and overflowed any land not
. represented as such upon the map, or in the returns of the surveyors, the character
of such land at the date of the grant, September 28, 1850, and the right to the same,
shall be determined by testimony, to be taken before the surveyor general, who shall
decide the same, subject to the approval of the commissioner of the general land
office.

* On April 28, 1890, the surveyor general of the United States decided,
upon the testimony adduced at said hearing, that said land was not
swamp and overflowed at the date of said granting act, September 28,
1850. An appeal was taken on the ground that said decision was
against the weight of evidence and against law. By your letter of
November 14, 1890, you affirmed the decision of said surveyor general
and rejected the claim of the State. An appeal now brings the case
before me. '

The grounds of appeal are specified substantially as follows:

.. That the public surveys in 1853-4 show that the land then had been for a long
tlme swamp and overflowed, when read in the light of the testimony 1)1oduced in
said case.

2. The testimony showed that the land had been swamp and overflowed for ten or
fifteen years prior to said hearing; and produeed tules and swamp grasses, which is
vegetation of the same character that was produced at the time of the surveys,
therefore the land must have been swamp and overflowed at the date of the grant,
as over ten years time is necessary to produce such vegetation, and only three or
four years have elapsed from the date of the grant to the date of the surveys.

This theory does not appear to be borne out by the facts. " The field
notes of ‘the survey of said section one, made in December, 1853, de-
scribed the land on the lines as follows:

On the east line, “Land rich, covered with tules;” north line, ¢‘Land level, sec-
ond rate, first quarter mile tules” - (Running from the east); west line, “Land first
rate, prairie, covered with fine grass and scattering tule;” south line, “Land first
rate, prairie, with scattering tule.”

This description is scarcely applicable to swamp land. It wasreturned
as dry land, and there is no indiecation in the field notes that it was
wet on any part when surveyed. At the hearing three witnesses testi-
fied for the State, neither of whom had any knowledge of the land
prior to 1887. C. D. Davis had known the land for two years, lived -
thirty miles distant, first saw it in June, 1887, prior to that time had
never been nearer than ten miles to it. He knew that about 1870 Cole
slough was cut through by W. S. Powell, which would have the effect
. to increase the overflow on the land in dispute to the extent of the -
cut, though  he thought this increase was about balanced by water
talken for irrigation.

R. 8. Hunsaker testified he had known theland something over two
years,” and knew nothing of its character prior to that time,

James T. Stratton testified he had been on the land only three times,
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“¢ first in June 1887, agfun in June 1889 and again the past weelk,” and
‘never knew anythmg about the land bcfme June 1887.
These witnesses testified that the land was swamp and overflowed in
" 1887, and so continued to the date of the hearing, but gave no testi-
-mony that such was its character in 1850. The burden of proof was’
-upon the State to rebut the prime facie case established by the map
.and returns of the surveyors made in 1853, that the tract was then up-
land and dry, and not swamp and overflowed. ‘ :
Testimony that it was swamp in 1887 is insufficient to show that it
“was so in 1853, in the face of said map and returns, except upon.the
theory that there could be no change in the character of the land be-
tween these two dates, which of course is untenable. In a period of
‘thirty-four years great changes are liable to. occur in the character of
land, both from natural and artificial causes. The testimony for the '
claimants under the United States showed that the character of the
Jand had-changed in that period and the cause therefor.

- B. P, Alvord testified that he.lived in the neighborhood of the land
from 1871 to 1875, and from 1877 to 1887, and that during the first
period he was on the land sometimes.two or three times a week; that
it was then generally dry land, except in swales. A swale 20 feet wide
ran across a corner of the section, and there was not over ten acres of
this kind of land in three swales; that a rodeo ground was there

" where cattle were bunched. When he returned in 1877 he found more
‘water on the west sidb of the land, “Every year after that the water
pushed further out westward up 130 the presenb time.” He stated the
‘canse of this as follows:

The slouth of Fish slough, the bwmch sloughs, were damned on the northeast sxde
-of Fish slouWh and caused the water to break out on the west side. I then put in
.another dam that year, 1878, and opened out some channels on the west side that
. afterwards washed out to he laige sloughs, and ¢caused the main body of the overflow
0 go west, and it spreads further west every year, and overflowed still further west
‘this year than it did last year.

'J. G. James testified that he had lived in Gahfmma since 1850.  He
first became acquainted with theland in dispute in July 1857, and lived
within three miles of it from 1859 to 1868, and was on it offen; that
-during that period said section one “was government land and mot
swamp and overflowed. It was dry land-except in exceptionally high
water.” “I think you could have plowed pretty near all of it.” As to.
the change in the character of the lancl and the-cause of it, he testified .
as follows:

Yes, sir, it has ehanged, to-day it is swamp and overflowed land. I.khow'what
caused the change. It was caused by Cole slough, a branch of King’s river being -
-cut through at its head, some forty miles above this land, in 1868, which lets a large
volume of water come down that swamp and run into the head of Fresno slough.
After the cut was made in Cole slough the high waters of that year washed it out,
and almost turned the whole  of King’s river that way, down that swamp, towards
this land. This caused the water to come down into Fish slough and spread out
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farther on each side of the swamp, and overflowing this land with other lands, that
were very nearly on a level with the swamp land bordering on this swamp land.

The cut at the head of Cole slough was made by W, S, Powell with-
some Indians in the fall of 1867, ¢“in order to-let us have more water
down in the swamp. 1t was too dry; the stock were suffering for water,”

The testimony of these two witnesses is uncontradicted and sustaing
and corroborates the returns of the surveyor general that this land was
upland, and not swamp, when the survey was made, and as no change
is claimed to have occurred between the date of the grant and that of
* the survey, it was presumably of the same character when the glant
took effect. :

Your judgment is affirmed.

PRACTICE—FINAL PROOF—RULE 53 AMENDED.

DEPARTMENT OF THE INTERIOR,
General Land Office, Washington, D. 0.
Registers and Receivers of the United States District Land Offices.
GENTLEMEN: Rule 53 of the rules of practice, approved August 13
1885, is hereby amended to read as follows, viz:
' The local officers will thereafter take no further action- affe(,tmg the
disposal of the land in contest until instructed by the Commissioner.
In all cases, however, where a contest has been brought against any
entry or filing on the public lands, and trial has taken place, the entry-
© man may, if he so desires, in accordance with the provisions of the law
under which he claims, and the rules of the Department, submit final
proof and complete the same, with the exception of the payment of the
purchase money or commissions, as the case may be, said final proof
will be retained in the local land office and should the entry finally be '
adjudged valid, said final proof, if satisfactory, will bs accepted upon
the payment of the purchase money or commissions, and final certificate
will issue, without any further action on the part of the entryman, ex-
“cept the furnishing of a non-alienation affidavit by the entrym?m, orin
case of his-death, by his legal representatives.-
.. In such cases the parly making the proof, at the tima of subrmttmg
the same, will be reqmred to pay the fees for reducing the testimony to
writing.
Any provisions of the rules of practlue inconsistent with the above
changes and modifications are hereby rescinded.

Very respectfully,
Txos. H. CARTER,
' Commissioner.

Approved March 15th, 1892.
‘GEo. CHANDLER,
Acting Secretary.
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PROCEEDINGS ON FINAL PROOF——RAILRQAD GRANT.
NorTHERN PACTFIC R. R. Co. ¢. DOoW (ON REVIEW).

The failure of a railroad company to respond to a settler’s notice of intention o sub-
. mit final proof is a waiver of the company’s mght to deny the facts estabhshed.
by said proof.
The case of Northern Pacific R. R. Co. v. Randolph, cited and distinguished.

_Actmg Secretcw Y Ohcmdler to the Commissioner of the General L(mdf
Office, March 16, 1892

This is a motion by the attorney for the Northern Pacific Rallroad :
Company, asking for a review of the departmental decision dated Apnl
2, 1889, in the case of said railroad company v. William Dow, (8 L. D.,

' 389), mvolvmg the W. 4 of the NE. %, and the E. ¥ of the NW. % of Sec
13, T. 134 N., R. 41 W., Fergus Falls, Minnesota.

Oounsel f01 the rauhoad asked to have this motion considered in con- -
neetion with the case of said railroad company v.Joshua A. Ra.ndolph
which was decided on the 26th day of September, 1889 (See 9L.D.,
-416). It isalso claimed that the questions in- the Randolph case anc[
this ease, are the same. This claim is not tenable, as clearly appears.
by reference to the Randolph case, wherein the difference in the cases
is clearly pointed out, as follows: )

In the case of the Northern Pacitic v. Dow (8 L. D., 389), the evidence adduced at
the hearing shows that Huss, the original pre- emptor, settled upon the land in the.
fall 0f 1870, while the railroad’s line was definitely locatedNovember 21,1871, “Upon .
the testimony and the homestead proof made,” and not simply because the compamy

-made no appearance at the hearing, ‘“the local officers rendered an opinion in favor

of Dow.” In the present case the record shows nothing whatever tending to except
the particular tract involved from the grant to the company.

Tt was made to appear that Huss had a valid settlement elaﬂm to the. . . -

tract at the time the grant to the Northern Pacific Railroad Company
‘became effeetlve, and this excepted the land from the grant. Northern
Pacific R. R. Co.». Edward Miller (11 L. D., 482); Northern Pacific
R. R. Co. v. Beck (id., 584). ° '

The motion under consideration is based upon the tlieory that the.
case was. decided wholly upon the ground that the company having
failed to appear or answer the regular citation issued upon Dow’s notice, -
was guilty of laches by reason of which it may be held to have waived
its right to assert title to the tract in question or o object to the con--
summation of his claim to the same. This theory is not borne out by
the record, as a careful examination of the case in its entirety will show.
The facts established by Dow’s proof showed the tract to have been:
excepted from the grant to the railroad company, and the company by-
its failure to respond to the notice of its intention to submit final proof,.

“waived all right to deny said facts. Randolph ». Northern Pacific R.
R. Co., supra; Florida Ry. and Navigation Co. ». Dodd (11 L. D., 91);
Northern Pacific R. R. Co. v. Harrendrup (11 L. D., 633).

T discover no reason for interfering Wlth the decision. The motion is.

therefore denied.
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PRE-EMPTION CLAIM—TRA&SMUTATION——AO’J.‘ OF MARCH 2, 1889.

WirLiaMm R. CorTLE.

-A pre-emption claim initiated after the passage of the act of March 2, 1889, cannot
be transmuted thereunder by one who has had the benefit of a homestead entry.

_Fwst Assistant Secretary Chandler'to the Commissioner of the General
Land Office, March 16, 1892.

William R. Cottle has appealed from your decision of February 14,
1891, sustaining the action of the local officers in rejecting his applica-
“tion to transmute to a homestead entry his pre-emption declaratory
statement for the SE. 1 of See. 11 T. 34 N,, R. 28 W, Valentine land
-distriet, Nebraska. '

The ground of the reJectlon was that he had exhausted his homestead.
.right by a former entry.

The pre-emption filing which he applies to"transmute was made May
10 1889. The act of March 2, 1889, permitting second homestead en-
trles, under certain elrcumstanees, contains the proviso—

That all pre-emption settlers upon the pubhc lands, whose claims have been ini-
tiated prior to the passage of this act, may change such entriesto homestead entries
-and proceed to perfect their titles, ete.

The appellant’s pre-emption filing, made May 1() 1889 (alleging setitle-

:ment the same day), does not come within the provisions of the act; I -

“therefore affirm your decision.

CALIFORNIA SCHOOL LANDS—INDEMNITY—ACT OF MARCH 1, 1877.
MARTIN A, BAKER.

-A school indemnity selection, made and approved before the final survey of a private
grant excluding the basis therefrom, is confirmed by section 2, act of March 1,
1877, and the basis therefor is subject to disposal as other public land.

First Assistant Secretary Chandler to the Commissioner of the General
Land Office, March 16, 1892.

I have considered the appeal of Martin A. Baker, from your decision
rgjecting his application to make timber-culture entry for the SE. L of

See. 10, T. 4 8., R. 4 W., 8, B. M., Los Angeles, California, on the .

".ground that said tract is school land.

It appears from your statement that other land was selected by the
-State of Oalifornia in lieu of said SE. 1 of section 16, (alleged to be
‘within the limits of a Mexican grant)in 1868 and 1869, and was ap-
proved to the State.

You also say: .

But it also appears that township 4 8., R. 4 W., 8. B. M., was surveyed in 1857,
zand that the title to section 16; of said township then inured to the State of Cali-
fornia, and remains vestedlq,smd State, at the time thé selections above recited

‘were made

f"
rd
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This statement is partially correct, Dbut not wholly so. An mvestlga-
tion of thie record of your office discloses the fact that while a survey
of the township was made in 1857, section sixteen of said towns]np was.
within the claimed limits of a pnvate Mexican grant, and the final sur-

- vey of the township which segregated the land adjudged “to be within
the limits of said private grant, from the public land, was not made-
until 1883, when said section sixteen was found fo be public land. We-
thus have a.case where the lieu selection was made and approved to the-
State before the final survey of the private grant, which excluded the
base of such lien selection, was made, hence baad selection was con--
firmed by the second section of the act of March 1, 1877 (19 Stat., 267),
which provides:

That where indemnity school selectwns have been made and certified to said State,
and said selection shall fail by reason of the land in lien of which they were taken -

- not being included within such final survey of a Mexican grant .
the same are hereby confirmed, and the sixteenth or thirty-sixth section in heu of

which the selection was made shall, upon being excluded from such final survey, be
disposed of as other public lands of the United States.

It follows that your decision holding that said section sixteen was.
school land is erroneous and the same is reversed. D. C. Powell (6 L.
D., 302); State of Cahf()lmzb (9 L.D. 208)

SWAMP LAND—SECTION 2488 REV'ISEID bTATUTES
.,0 l( 280

(rr

STATE O0F CALIFORNIA.

Land covered by an apparently permanent body of jvater at the date of the swa,mp‘
grant; is not of the character contemplated by said grant.

‘The approval by the surveyor general of a segregation survey of SWamp land under
section 2488 R. 8., is of no legal forece where the lands covered thereby were not:
in existence at the date of the swamp grant.

. The Commissioner of the General Land Office may properly require the submigsion

of evidence as to the character of land at the date of the swamp grant before

‘ approving a contract for the survey of a township and segregation of the swamp-
lands therein. :

Seeretary Noble to the Commissioner of the. General Land Office, March
17; 1892, :

Under date of November 1, 1890, your predecessor, Commissioner
Groff, submitted for my consideration the question involved in the
claim of the State of California, under the swamp grant, to certain lands.
in the vicinity of Tulare Lalke, California. :

Application was made to him to have thé Jands embraced in Whad: is.
known as the Norway survey on the borders of said lake, cel’mﬁed to-
the State as swamp lands.

In his letter, your predecessor said, havmg doubts as. to my duty in
the premises I most respectfully SllblIllt the matter for snch instruction.
as you may deem proper and necessary.” !
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In my reply dated November 22, 1890, it was said that the case inits
present stage did not properly call for a decision on the part of this
Department, and it was returned for such action as you should deem
proper, either to reject the claim of the State with the right of appeal,
or to recognize the validity of said claim, but in either event, to give -
in full your reasons for your action. I am now in receipt of your letter
“of December 9, 1891, -in which you say:

For these reasons I deem it my duty to comply with the request of the State, and
to certify over to her as swamp and overflowéd theland embraced in the Norway
survey under consideration.: .

No list of lands is submitted for my approval or rejection, as was con-
templated by my letter of November 22, 1890, in case you acquiesced
in the elaim of the State, but the conclusion reached by you is sufficient
to bring the question before me for consideration.

I do not deem it necessary at this time to discuss at length the merits
of the Norway survey. Itis evident that the survey was not requested
by the governor of the State, as contemplated by the statute, also that
it failed in the important matter of marking corners, to conform to the
requirements of your office in force at- the time. I have also grave
doubts as to whether the meander lines represented on the plats were
in every instance actually run on the ground. Inmy opinion, however,

" there are still more important questions involved in this case.

‘We are met with the historical and geographical fact that Tulare
Lake was, prior to the passage of the swamp land grant of 1850, a body
of water covering a large tract of land. The first township’s surveys
of lands adjoining the lake were made in 1853 and 1854, or four years
subsequent to the passage of the swamp grant, a meander line of the
lake was established, and the lands found to be swamp were patented
to the State under the grant. About the year 1873, a permanent re-
cession of the waters commenced, and has been maintained since that
time. It is true that from the earliest reported times to the present,
the waters of the lake have been subject to-rise and fall, but the per-
manent recession began at the time above mentioned.

In 1880 a survey of lands situate between the meander line of the
lake, established by the surveys of 1853, and 4, and the meander line
established by the said survey of 1880 was made by Deputy Surveyor
Creighton, and the land amounting to 114,000 acres was segregated as
swamp, and the plats were approved by the United States surveyor
general for the State of California.

Much evidence was submitted by the State to establish the fact that
the land in question was actually swamp at the date of the grant, Sep-
tember 28, 1850, and evidence was submitted by the opposing claimant,
the Southern Pacific Railroad Company, to establish the fact that.the
land was not of that character at the date of the grant. After a full -

consideration, your office and this Department both held that the land -
in question was swamp at the date of the grant, and the land was cer-
tified to the State. The character of the land at the date of the grant,
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and not.its character at the date of survey, determmed its status.
State of California (1 L. D., 312 and 320).

Theland now under conmderamon is situate between the meander hne
of the lake as established by Creighton:in 1880 and the meander line
as established by Norway in 1884, and amounts to 103,000 acres. The
first and most important questlon to be determined is thls, was the land
which is designated on the plats by Norway as swamp, of that charae-

. ter at the date of the grant, September 28, 1850, or was it at that time
- eovered with water apparently of a pelmanent character and therefore
not included within the terms of the grant?

Under mstmctwns from you, Special Agent Satterlee made an exam-

‘ination of the lands embraced in the survey. Many witnesses were ex-
amined by him in the interest of those who are claiming title under the
State as swamp land. After a careful examlnatlon he reported as fol-

"~ lows: - :
" 1 find that the lands supposed to be covered by and included in the Norway sur-
vey of 1884, on the borders of Tulare Lake were, on or about the 28th day of Sep-
tember, 1850, and for a long time thereafter, habitnally covered with- water and .
formed a part of the bed of the said Tulare Lake, there being no evidence to show
that they were known to main as land from the date of the earliest explolatlon by
white men until long after said date.

- After an examination of the evidence submitted before him, I am of
the opinion that the ﬁndmg of the special agen’u is justified by the
same.

TUnder date of November 28, 1879, the Commissioner of the General
Land Office approved the contract Wlth Deputy Surveyor Creighton
for a survey ‘“for the segregation of swamp and overflowed lands
from the waters of Lake Tulare,” a,nd in his letter approving said con-
tract he further said: .
you Wlll however, instruct Deputy Creighton to estabhsh permanent township, sec-
tion, quamter sectlon and meander corners as plescubed in the manual of surveying
instructions, at each and every intersection of the township and section lines with
the lines of demarkation between the Tule land and the waters of the lake. - Unless
this reqnuement is stuctly complisd with, the su.lveys W111 not be aeccepted by t];us
office,

" In his field notes, Deputy Orei_ghton Says:

from the best information I could get I find that in Tulare county there has

. usually been a series of years (3 to 6) of considerable rainfall, during which period

©. these lands are overflowed and entirely under water. This has usually been fol-
lowed by a series of years (3 to 6) of comparative drought, during which periods the

. waters recede and the land  becomes dry. -Immediately precéding this date (1880)
there have been three years of unusual drought and the waters of the lake are as
low as they have ever before been.

At the time the question of the approval of the Orelghton survey was
‘under consideration, evidence was submitted as to the character of the
- lands embraced therein. Among the witnesses for the State Charles D.
_Gibbs testified

_ thabin 1852 and 1854, he sulveyed and meandered Tulare Lake in townships 21, 22,
23 and 24 8., ranges 23 and 24 east, for ‘the United States government; that sa1d
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meander line was on-the east side of the lake, and was made by him on the edge of”
the water as it then stood; that the water seemed to be at its highest, and from his.
meander line towards the lake seemed to be very shallow for a long distance; and

was so muddy that he had to go in one-half mile or more daily for drinking water,

and the water for that distance was not more than knee deep.

It appears that in 1849 prior to the date of the swamp grant and up-
to 1853 and 4, the water in the lake was as high as it was at the date
of the Gibbs’ survey.

The meander line of the lake ‘established by Gibbs in 1853 and 4 on
the south and east shores of the lake where the great mass of land em-
‘braced in the survey now under consideration is situate, is located
from two to ten miles outside of the meander line established by Creigh-
ton in 1880, and from five to fifteen miles outside the meander line
established by Norway in 1884 in the survey now before me.

In his instructions to Deputy Surveyor Norway issued Deeember 3,
1883, the surveyor general of California said:

All of "the above named townships are situated on the borders of Tulare Lake and.
were surveyed in 1880 by Deputy Surveyor T. Creighton under his contract of Sep-
tember 12, 1879, as far as the shore of said lake as it existed at that time. .Since:
then, however, the waters of the lake have subsided, and exposed considerable land
(permanently it is believed) which it is thought necessary to subdivide.

In his field notes, referring to T. 22 8., R. 22 E., Deputy Surveyor -
Norway says:
That portion of this township sulveyed by me is the level bottom of Tulare Lake
left dry by the water having receded and is all liable to again overflow.
From all the evidence in the possession of the Department, I think 1t
-is clearly established that at the date of the swamp grantin 1850, the
land in question was covered with water apparently of a permanent
character, and was in no sense swamp land within the contemplation of’
the statute. It was not land in the sense of the word land as univer-
sally nsed, to wit, “Harth or the solid matter which constitutes the
fixed part of the surface of the globe in distinction from the waters
which constitute the fluid or movable part,” for at that date there was.
a body of water, apparently of a permanent character which covered
the space now occupied by this land, and under the ruling of this De-
partment the same did not pass to the State under the swamp grant.
State of California (1 L. D., 320). ‘
Counsel for the State contend that under the provisions of sectlon 4
of the act of July 23, 1866 (14 Stat., 218) and of section 2488, Revised
Statutes, this land must be certified to the State for the reason that the
United States surveyor general of California has approved plats of the
survey of certain townships upon which the land in question is repre-
sented as swamp.
Section 2488, Revised Statutes, which embodies section 4 of the act
of July 23, 1866 above cited, is as follows:

It shall be the duty of the Commissioner of the General Land Ofﬁce, to certify over .
to the State of California as swamp and overflowed lands, all the lands represented.
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as such upon the approved township surveys and plats, whether made before or after
the 23d day of July, 1866 under the authority of the United States.

In case such State surveys are fonnd not to be in accordance with the system of
the. United States surveys, and in such other townships as no survey has been made
by the United States, the Commissioner shall direct the surveyor General to make
gegregation surveys, upon application to the surveyor general, by the governor of
gaid State, within one year of such application, of all swamp and overflowed Iand
in such townships, and to.report the same o the General Land Office, representing
‘and describing what land was swamp and overflowed, under the grant, according to
the best evidence he ean obtain. |

On the plats in question the land is represented as swamp and the
following endorsement appears “area of swamp and overflowed land
unfit for cultivation surveyed in 18847
. There is no intimation that said lands were swamp and overflowed at

the date of the grant in 1830, On the contrary, as has been before
stated, it is a notorious fact that these lands were not in existence at
the date of said grant. It is clear to my mind that while the duty of
determining what land was swamp land in the State of California is left
to the United States surveyor general for that State, it is equally clear
that he must, in making his findings, act within the provisions of the
law creating him such a tribunal, in other words, that his finding can
only relate to lands that were in actual -existence on Septembel 28,

1850, as only lands were gr anted by the act.

The language of section 2488 is clear on this point. It pI‘OVldeS that
in townships surveyed subsequent to the date that the Revised Stat-
-utes took effect, the surveyor general shall make segregation surveys
of swamp and overflowed land in said townships, representing and de-
scribing what land was swamp and overflowed under the grant accord-
"ing to the best evidence he can obtain.

The only reasonable construction and 1ntelpretat10n thfnt can be put
_upon these words is that be should report what land was swamp and -

overflowed at the date of the grant, the same being a grant in prasents -
which took effect in California at the date of its passage. If it had been
the. intention that he should report what land was swamp and over-
flowed at the date of his survey, the statute would have used the words
is swamp and overflowed. This is, I think, clearly shown by the re-
quirement of the statute that he shall make his report “according to
the best evidence he can obtain.” The act of 1866 was passed sixteen
years subsequent to the date of the swamp grant, and the Revised
Statutes went into effect twenty-three thereafter, and Congress seems to
have contemplated that more or less difficulty would be experienced by
the proper officer in obtaining evidence as to the character of the land
“years before. If I had any doubt on this poins, it would be removed
by the clear and explicit language of the supreme court in the case of
" Wright v. Roseberry (121 U. 8., 488) in Whlch the court held that the
14561—vorL 14—17
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. swamp grant to California was a grant i pra,sent@ taking eftect at the
‘date of the passage of the act, and the court say:

The question, therefore, is whether upon the proof then presented of the segrega-
tion of the lands in controversy as swamyp and overflowed lands by the authorities of
the State of California, and their designation as such lands or a plat of the township
made by the surveyor general of the United States, and approved by him, and for-
warded to the General Land Office, pursuant to the fourth section of the act of 1866,
and approved by the Commissioner, as shown by its official nse, the plaintiff can
maintain an action for the recovery of the lands, they never having been certified
over to the State, as required by section 2488, R. 8., or patented to her under the act
of 1850, According to the decisions we have cited, the holders of the certificates of
purchase had a good title to the lands, if, in fact, they were swamp and overflowed
lands on the 28th of September, 1850. . . . . TFor error in bolding that the cer-
tificate of the Commissioners was necessary to pass the title of the demanded prem-
ises to the State, the case must go hack for a new trial when the parties will be at -
liberty to show whether or not the lands in controversy were in fact swamp and over-
flowed on the day that the swamp land act of 1850 took effect If they are proved
to have been such lands at that date, they were not afterwards subject to pre-emp- »
tion by seftlers. They were not afterwards public lands at the disposal of the United

States.

The only question befme the Department to be determined at this
time is, should the lands embraced in this survey be certified to the
State of California under the swamp grant by reason of the approval
by the surveyor general of plats representing the land to be ¢ swamp
and overflowed land unfit for cultivation surveyed in 1834%”  You held
that such action should Dbe taken, and cite as the basis of your deci-
sions, the decision of this Department in the case of Davis v. State of
California (13 L. D,, 129) in which it was held that land in California
represented as swamp and overflowed upon the approved township
plats inures to the State irrespective of the actual character of the
land.

Admitting this to be true so far as land that was in actual existence
_ at the date of the grant is involved, it does not follow that the finding
~of the surveyor gemeral is binding When he attempts to esmbhsh the
character of land that was not in existence at that date.

Such a doctrine carried to its logical conclusion, would force the head
'of ‘this Department to certify to the State as swamp' land, that which
was in 1850 and is wow, notoriously a portion of the bed of the Pacific
Ocean, provided a surveyor general could be tound who would approve
a plat representing said bed of the ocean to be swamp and overﬁowed

Tand.
Such an 1nte1pl etation of the statute would lead to an absurd conse-

quence.
In the United States v. Kirby (7 Wallace, 482) the court say:

All laws shonld receive a sensible construction. General terms should be so lim-
ited in their application as not to lead to injustice, oppression, or an absurd conse-
quence. It will always, therefore, be presumed that the legislature intended excep-
tions to its language which would avoid results of this chamcter The reason of

the law in such cases should prevail over its letter.
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- Applying this principle to the case at bar, it is an additional reason
why it must be held that the grant made in 1850 was of land only, as
otherwise the statute would place in the hands of a subordinate officer
~ the power to force the Department to do afoolish and an absurd thing,.
and such an intention can not be imputed to Congress. As the evi-
dence now before this Department satisfactorily shows that the land
embraced in the Norway survey was not in existence at the date of the
grant, said land can not be approved under the present application, and
" said survey can not be recognized as of any binding force by the De.
“partment. The application of the State must therefore be rejected.

I am not unmindful of the fact that under the decision of the supreme
court in the cases of Hardin v. Jordan (140 U. 8., 371) and Mitchell v.
Smale (140 U. 8., 406) important questions may arise as to the right of
‘the United States to survey, and as to what disposition shall be made

of the lands that were formerly the bed of Tulare Lake, but these ques-
" tions are not-involved in the case now before me.

It does not appear that it has been the practice of your office to require
the,surveyor general to submit the evidence upon which he determines
the character of the land segregated. While section 2488 Revised
- Statutes constitutes that officer the tribunal to determine what lands
were swamp at the date of the grant, it does not remove him from the
- jurisdietion of the officers of this Department. You have the right to

instruet him. as t6 the character of the evidence he should seek to ob-

tain,-and the manner of obtaining the same, and there may beinstances
~where it should be your duty to require evidence as to the character of
theland at the date of the grant to be submitted for your consideration
‘before you approve a contract for the survey of a township for the pur-
pose of segregating the swamp land, and this course should be pursued
in all cases where you think the inferests of the government require
that such action be taken. '

PRIVATE CLAIM—CONFIRMATION—SECRECY.
RaNcHO BUENA VIsTA (ON REVIEW.)

The survey of a private claim, under a decree of confirmation that ado"pts'the act of
' juridical possession, must be governed by the record of juridical measurement,
" and not by a conjectural estimate of area set forth in said decree.

Secremry Noble to the 00m1msswnm of the General Land Oﬁ‘ice, March
v 17, 1892, )
" I have considered the motion for réview of the (16(31S1011 of this De-
partment dated July 24, 1891, in the matter of the survey of Rancho
Buena Vista, located in San Dlego county, Oahforma, (13 L. D., 84.)
A full history of this case may be found in Vols. I, IT, V and VI, Land
Decisions, and as the facts connected therewith are very Voluminous :
ouly those essential to a proper under standmg of the conclusion reached_ '
herein will be stated. o
The land in question was granted by the Mexican authorities to the

v
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« Indian Felipe” July 8 , 1845, and was confirmed by the land cominis-
sioners, May 16, 1854, to Jesus Machado, assignee, approved by the
United States dlstuct court February 1, 1856, but no formal decree was
filed until April 15, 1879. :

Several surveys of this rancho appear to have been made from time
to time, but all of them have been rejected as unsatisfactory.

The last survey was made by Deputy Surveyor Willey and under
date of June 12, 1890, you rejected said survey, whereupon the rancho
claimants appealed and July 24, 1891, this Department affirmed your
decision.

The question is now before this Department on review of said depart-
mental decision.

The principal objections alleged against the above decision of the
Department are that it is based wpon a mistake of fact holding that the
grant was for only one quarter and not for one-half of a square league
in extent; that it is based upon an error of law in holding that naturat
and fixed land marks named as corners of said grant in the decree of
confirmation, do not confrol the courses and distances named and that
the new survey ordered to be made by the Department is not in con-
formity with the terms of the grant, the land marks named as corners,
the juridical possession given, the evidence before the land eommission-
ers, nor the decree or confirmation, and that such survey will exclude
the house and a portion of the improvements of the confirmee where he
resided at date of confirmation.

In view of the fact that this claim has been before your office and this
Department so often, and has been fully examined several times, I deem
it unnecessary to go over the whole record in detail and consider matters‘
that have been already decided.

The survey of said rancho made by Deputy Surveyor Wheeler was
+ rejeéted by the Department April 5, 1887, and a new survey ordered

with full instructions how such subsequent survey should be made.

The surveyor-general authorized Deputy Surveyor Willey to make the
survey in accordance with the boundaries set forth in the decision of
this Department rejecting the Wheeler survey, but it appears that
Deputy Willey assamed the authority to place his own interpretation
upon the decree establishing the grant, instead of following his instrue.
tiony, and as a result his survey was found to very nearly approximate

" that made by Wheeler rejected by this Department in 1887,

The rancho claimants allege that the grant was for one-half of a
gquare league, whereas the finding of the Depaltment is only one-quar-
ter of a square league.

For a better understanding of this question, let us examine the lan-
guage of the grant in connection with that of the juridical possession
and the decree of affirmation. - The language of the grant is:— °

The land hereby granted is one-half league square in extent andis the same which
he actually occupies. The judge who gives him possession shall cause it to be meas.’
ared agreeably to ordmance ) :
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It appears that. on July 27, 1845, the Indian Felipe appeared before
. José R. Arguello, alealde of San Diego and by .virtue of his grant
prayed that he might be placed in juridical possession of the tract
Buena Vista. In compliance therewith said Arguello proceeded to
the land in question and there in presence of witnesses caused the fol-
lowing lines.and land marks to be:established, commencing

- at one of the boundaries of the garden of the Indian Felipe, the line was drawn east
and there were measured and connted 2500 varas, which terminated at the boundary
of Don Lorenzo Soto, where the party interested was ordered toplace his land mark,
From this place the line was drawn in a south course, there were measured and.
¢counted- 2500 varas, which ended at a small peak where stand two rocks joined to-
gether. Mere the party interested was ordered to place his land mark. TFrom this
point the line was drawn, course west, and there were measured and counted 2500
varas, which ended at a small red hill, where the party interested was ordered to
place his land mark. From this point the line was drawu course north; there were
measured and counted 2500 varag, which ended upon a hill, were stands a large rock
and the party in interest was ordered to place his land mark.

Here the proceedings ended and the Indian Felipe was informed that
he was in secure and peaceful possession of the grant. v

The decree of confirmation after setting out that on hearing the proofs -
and allegations in the Buena Vista grant, the board of land commis-
sioners adjudged the claim as valid and decreed that the same be con-
firmed, described the tract so confirmed as follows:

Commencing at the northwest corner of the garden of the Indian Felipe, and run-
ning east 2500 varas to the boundary line of Lorenzo Soto, thence running south 2500 .-
varas to a small peak where stand two rocks joined together; thence running west -
2500 varas to 2 small red hill; thence running north 2500 varas to the place of be-
ginning on a hill where there is a rock, containing in all one-half of ‘a square league
reference for further description to be had to the original grant and to the tmnsla-
tions of the records of juridieal possession.

The United States appealed from tlus decision to the district court of
Oahforma, and on April 15, 1879, said court entered a decree, a part of
which is as follows: -

And it is further ordered, adjudged and decreed that.the claim by the appellee is
a good and valid claim and that the said claim be, and the same is hereby, confirmed

to the extent of one-half of a square league, a little more or less, being the same land
situated in the connty of San Diego, known by the name of Buena Vista.

‘Here followed a verbatim description of the lines and corners as
given above in the decree of confirmation by the board of land com-
~ missioners. Thus it will be seen that the original grant and the record

~ of juridical possession are made a part not only of the confirmation by

the board of land commissioners, but they are also made a part of the
decree of the court, and hence must be considered together to arrive at

a just conclusion.

It will be observed that the orlgmal grant speelﬁed therein the
amount of land granted as one-half of a league square in extent, and
as a league square is 5000 varas on each side, it follows that a half

league sqﬁare must necessarily be one-half of the distance on each,
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side or 2500 varas. This agrees in every respect with the measure-
ments laid off in the juridical possession, and also with the description
given in the confirmation and decree of the court, hence there can be
no question as to the distance of the exterior boundary lines of said
grant although the rancho claimants hold and claim that the grant is
for one-half of a square league, which is, equivalent to a tract 5000
varas long by 2500 varas wide, just twice the area of the tract con-
firmed; furthermore, that the corners or land marks ordered to be
placed by the officer giving the juridical possession should control the
boundaries of the tract.

The Willey surveynow under consideration embraces about 366 acres-
less than a square league and nearly 3000 acres more than were con-
firmed to the rancho claimants. )

It will be observed that each of the four lines bounding said rancho
established by the Willey survey were about 5000 varas in length, or
twice the distance given in the juridical possession or decree of
the court, and hence contains an area four times greater. This cxag-
geration of area is sought to be justified under the pretense of obeying
the calls and land marks established by the alcalde when the Jumdwal
possession was given.

- The confirmation of the grant by the land commissioners and the de-
cree of the court, both established, beyond any doubt the initial point
where the resurvey of such grant should commence and end, as ¢ the
northwest corner of the garden of the Indian Felipe; 57 but 1t appears
that Deputy Willey entirely disregarded this light as also the instrue-
tions of this Department and established his initial corner about one
mile farther to the westward, which point Wheeler had prevmusly
adopted as his northwest corner.

In this there was manifest error. There is no ambiguity in the lan-
guage of the decree of affirmation as to the point of beginning and end-
ing, that would justify any such action or conclusion.

It is a singular fact in this case that nearly all the previous surveys
established the four corners of this grant at different places, showing
conclusively that as each surveyor claimed to have found corners an-
swering to those described in the juridical possession that there is
nothing peculiar or unusual about sueh deseribed points that would

_particularly distinguish them from othersin the neighborhood; further-
more, in the examination of the map of a private survey made by Dex-
ter at the instance of some settlers in that vicinity, I find that points
answering in full the deseription of those in 